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Evolution of Codifications of International Human Rights
and of the Doctrinal Foundations of These Codifications

by ANNA MICHALSKA

I. The First Treaties and Their Doctrinal Sources

International codifications of human rights have originated and
developed in a somewhat different way than human rights’ regulations
which fall within the domestic legal systems of respective countries.
Formulations of theoretical conceptions of human rights preceded their
first catalogs in domestic law.

The postulate of the protection of fundamental human rights by
norms of domestic law has arisen from the idea of natural law. This
resulted in formulation of a definition of fundamental human rights and
their catalog. Natural laws which stood above positive law were in-
tended to establish the relations between a state and an individual.

The idea of international protection of human rights has also had
its doctrinal source, although only initially, in the conception of na-
tural law. It was to guarrantee, by means of international law, a min-
imum standard of human rights to the individual by the state, under
whose jurisdiction be remained. The conception of humanitarian inter-
vention to some extent referred to the theory of natural law. It is
worth remembering that a violation of fundamental human rights by
the state, and not a transgression of the norms of positive law, was
thought to be one of the conditions to be considered as rendering an
intervention legitimate and justifiable. The theory of natural law was
cited in order to define these fundamental laws \

The concept of humanitarian intervention has never been ranked
as a principle of international law. It has remained a theoretical con-
ception, not deprived of general and ambiguous wording. Some mini-
mum standards of civilization whose violation would legitimize inter-

1 A. ROUGIER, La thiorie de Vintervention d’ humaniti , “ Revue Generate de
Droit International Public” , 1910, p. 461 ff.; R. ARNCAU, L’intervention d*hu-
manite et la Declaration Universelle des Droits de VHomme, “ Revue de Droit
International” , 1955, No. 2, p. 127 ff.
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vention by other states were indeed mentioned there, but these stan-
dards were left undefined. Yet there were various hierarchies of values
adopted in various concepts of human rights, and the range of laws
considered fundamental was not clearly delimited.

I am not of the opinion that thie concept of humanitarian inter-
vention can be treated as one of the sources of our mpdern system of
international protection of human rights, which is based on respect for
State sovereignty. The conception of humanitarian intervention, especially
with regard to its ambiguity and lack of precision, could in fact threaten
the conception of sovereignty. Besides, in practice, all cases of inter-
vention justified by citing this conception were based on treaty pro-
visions and were, to all intents and purposes, a form of forced regard
for these provisions *.

Religious minorities were the first to fall subject to international
protection. Although to a very limited extent, the freedom of religion
has been guaranteed by peace treaties since the sixteenth century, and
it was not associated as much with the recognition of the need for in-
ternational protection of human rights as with the role played by the
Church in those times and with the social function of religion 3.

Gradually, national minorities have fallen subject to international
protection. All the post-World War I treaties (with the exception of
the Versailles treaty with the Germans) held provisions for minority
protection. Moreover, the allied powers negotiated separate treaties with
some countries regarding the protection of minorities 4. The following
principles were formulated: a) the universal protection of two funda-
mental freedoms: the right to life and the right to personal liberty
for all inhabitants, without distinction as to nationality, race, language
or religion; b) equality before the law and equal enjoyment of political
and civil rights by all nationals; c) the rule of nondiscrimination:
differences of nationality, race, language and religion should not be
used to bar an individual from public employment, functions or honors,
or from the exercise of trades and professions; d) freedom in the
use of one's own national language in private intercourse, in commerce,
religion, in the press or in other publications; e) freedom of religion

* Various forms of humanitarian intervention are analyzed by Ch. G. FEN-
WICK, Intervention: Individual and Collective, “ American Journal of International
Law,” voi. 39 . .1945, p. 647 ff .

1 A. VERDOODT, Naissance et signification de la Declaration Universelle des
Droits de I' Home, Louvain-Paris 1964, pp. 10— 13 and 36-̂ 40.

4 M. GANJI, International Protection of Human Rights, Geneva-Paris 1962,
p. 15 ff.; K. SKUBISZEWSKI, Zachodnia granica Polski [Western Frontier of
PolandJ, Gdansk 1969.
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and freedom of worship, so long as these practices are not contrary to*

public order or public morals. Separate public schools and instruction
in minority languages were quaranteed by the treaties, as well as the
right to establish cultural and social institutions and societies. Inter-
national obligations of states with regard to the protection of minorities,

were adopted under guarantees of the League of Nations.
The appearance of new states on territories inhabited by minorities

and the alterations of state borders resulted in the simultaneous signing;
of numerous minority treaties. The protection of human rights stipulated
in these treaties was limited both territorially — as some countries-
were only bound by the treaties — and subjectively — as they applied
just to some categories of persons. Therefore, the Minority Treaties-
could not be considered as an expression of tendencies to create a
universal system for protection of human rights. The League of Na-
tions’ system of guarantees was judged as ineffective and its operation
caused discontent of many states. Besides, the states bound by the-
treaties claimed that the protection system was not based on equal-
rights, and, et least in Europe, not all states came within its jurisdiction.
The protection of minority rights has ranked neither as a principle nor
as a norm of public international law. The pact of the League of Na-
tions did not formulate a principle of international protection of human-
rights.

There were two groups of initiatives worth noting which were under-
taken in favor of international protection of human rights before the-
establishment of the United Nations. First, the treaties aiming at abo-
lition of slavery and the slave trade; secondly, the activities of the Inter-
national Labor Organization. Thus, the termination of the most blatant-
manifestations of social injustice which could be accepted by neither any
moral doctrine nor any concept of human rights began in public inter-
national law. This is the case with abolition of slavery and exploitation
in labor relations, particularly of those social groups which were unable-
to oppose exploitation because of their economic weakness.

Before the establishment of the UN, international protection of hu-
man rights had a fragmentary character: only some categories of per-
sons came within the scope of protection, and these were protected*

under a limited scale of rights having certain territorial limitations.
There was no international convention which would oblige states to
guarantee a minimum of rights to all persons who were subject to state-
jurisdiction, or at least to citizens. There was also no treaty that for-
mulated a genera] principle of international protection of human rights..
Proposals to include a principle of that kind in the Pact of the League^

of Nations were rejected.
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The question arises here as to the reasons why the UN almost
immediately after the end of World War II undertook steps in favor
of creating an international system of human rights protection, while
such efforts were, for all practical purposes, not undertaken before
the war.

The reasons for the lack of interest in human rights before 1945
were numerous, interrelated and it would be difficult to list them all.
In my opinion the most important are: 1) The absence of a dominant,
universally-accepted concept of human rights. The liberal conception
was in a state of crisis, and a new one suited to the socio-economic
conditions of the time had not been worked out in place of the liberal
concept. 2) The liberal concept of the state was going through a crisis
as well. New roads for the development of the capitalist system were
then being investigated. New principles describing the relationship of
the base of the state to the individual were only at the early stages
of elaboration, so the international community could not have been
expected to pay more attention to that problem. 3) The Marxist con-
cept of human rights, which at present has much influence on the
content of international acts regarding human rights, was not popular
at that time. Basically, there were no possibilities of presenting its pos-
tulates to the forum of the international community. 4) The interna-
tional community was only partially organized. The League of Nations
did not assemble all the states of the world, and its activities frequently
met with sharp criticism. There were not many international questions
then as to which different states could take an identical stance. 5) The
colonial system prevented a substantial part of the world from having
the possibility of deciding about its development directions and types
of participation in international life. And it should be remembered that
the Third World countries, particularly recently, considerably influence
the content of international regulations on the question of human
rights as well as in other areas. To sum up, the statement can be
ventured that before 1945 there were simply no conditions for the
birth of the idea of universal international protection of human rights.
Thus, there were no conditions for transforming this idea into norms
of international law.

II. The Idea of International Protection of Human Rights

Atrocities of World War II induced the international community to
think of the necessity of undertaking measures to protect mankind from
similar sufferings in the future. Therefore, some international acts
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were formulated even during the war. They announced that future
international law would be the ius contra bellum. A direct connection
between securing peace and securing social justice was emphasized at
the same time in the Philadelphia Declaration, as well as in other
statements.

During the discussion concerning creation of the United Nations,
the protection of human rights was mentioned as one of the tasks of
the UN Stress was laid, specifically in the UN charter, on the existing
relationship between maintaining peace and security and providing
appropriate economic conditions and fundamental human rights. The
basic idea of the UN charater is that the protection of human rights
is desired not only for humanitarian reasons, but that it is indispensable
for maintaining world peace 5. In a favorable international atmosphere
the Universal Declaration of Human Rights was quickly decided on
as the basis for the above foundations the memory of wartime
atrocities was still alive and the cold war period had not yet started.
The Declaration was acknowledged to be the common standard achieve-
ment of all peoples and all nations. In many respects, the Declaration
is worthy of being called a universal act. It was resolved upon by
almost all members of the international community who were legally
existent at that time. One can therefore assume that it voiced common
aspirations and tendencies towards realization of the aims indicated in
the Declaration. It is considered universal also because its provisions
apply to all individuals, without distinction as to race, color, sex,
language, religious-political or other opinions, national or social origin,
property, birth, , or other status (art. 2, passage 1). All people come
within the domain of the Declaration irrespective of their citizenship
or even of the fact of possessing citizenship; it is thus a catalog of hu-
man rights, and not only of the rights of citizens.

The Declaration Provisions are addressed to “ all the people and all
organs of a society” (preamble, art, 1, 2, 29), and not only to states.
Some commentators think this fact to be “ recognition that the inter-
national community does not consist of countries alone.f t 6

5 A. VERDROSS, Les idies directrices de VOrganisation des Nations Unies,
“ Recueil des Cours de TAcad^mie de Droit International” , vol. 83-11, 1953, p. 23 ff .;
J. SYMONIDES, Miqdzynarodowa ochrona praw czlowieka [ International Protection
of Human Rights], Warszawa 1977, p. 92 ff .

6 R. CASSIN, UHomme sujet de droit international et la protection des droits
de Vhornme, in: La technique et les principes du droit public, Paris 1950, p. 69.
The international acts concerning human rights fostered the discussion on indi-
vidual as a subject of international law. It is advocated in the literature of the
socialist states , that individual is not a subject of international law and can
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The scope of human rights covered in the Declaration was wider
than the complex of rights guaranteed by domestic legal systems of
respective states. The Declaration should not be considered as a mech-
anical collection of relevant constitutional provisions. It has been
inspired by various systems of domestic law and by various doctrines.
The question arises here whether the Declaration formulated a new
universal concept of human rights, common to all the international
community. This does not seem to be the case, however. At any rate,
a universal common concept of human rights did not yet exist at the
end of the forties.

Compromise opinions on the content of the respective provisions of
the Declaration were based on various philosophical principles and arose
from a variety of economic and political systems. J. Maritain, who was
one of the philosophers most engaged in the preparatory work, wrote
that people representing contradictory theoretical views were able to
work out a strictly practical adjustment of the catalog of human rights
principles, although an attempt to elaborate a common rationale for
practical recommendations of everybody would have been hopeless.7

This opinion, althought true to a considerable degree, seems too pessi-
mistic. Numerous Declaration provisions can be interpreted in different
ways, according to the concept of human rights adopted, the ideology
or the socio-political situation. But there are also some provisions, like
those regarding personal freedoms, which are not subject to various
or seemingly too divergent interpretations. For it should be remembered
that the substance of some rights and freedoms is a result of many
years, or even many hundreds of years, of human thought; it is not
simply a product of contemporary concepts of human rights. There
is a visible influence of the natural law concept, where “ the inherent
dignity and equal and inalienable rights” are cited; but it would be
difficult to agree with an opinion that the Declaration is “ an exoression
of triumph” of the natural law doctrine.8 After all, the Declaration also

be protected not by norms of that law, but by norms of the internal law. I incline
to the opinion of K. SKUBISZEWSKI who writes that “ ...international law enters
between an individual and his internal law... Rights and liberties are more and
more often guaranteed to an individual by international law irrespective of the
provisions of internal law in this field.” Prawo Polskiej Rzeczypospolitej Ludowej
a traktaty [Polish. Law and Treaties], “ Ruch Prawniczy Ekonomiczny i Socjolo-
gicznv,” 197?, No. 3, p. 4.

» J. MARITAIN, L’ Homme et VEtat, Paris 1965, p. 67 ff.
8 R. BRUNET, La garantie internationale des droits de Vhomme d’apres la

Charte de San Francisco, Geneve, 1947, p. 23. The influence of the socialist doctrine
on the Declaration contents, and the role played by the socialist states* repre-



CODIFICATIONS OF INTERNATIONAL HUMAN RIGHTS 13

refers to positive concepts, stating that “ it is essential that these rights
should be protected by the rule of law.”

The Declaration is ascribed to the traditional non-Marxist catalogs
of human rights of the era of liberalism (laisez- faire); but its essence
is also evidence of the evolution which the non-Marxist concept of hu-
man rights underwent. Incorporation of socio-economic laws in the Dec-
laration, although not to a large extent, proves that the conception
according to which all steps undertaken with social equality in view
were to be treated as a threat to the freedom of the individual, was
finally transcended. Inclusion of socio-economic laws in the Declaration
should also be recognized as a triumph of the Marxist concept of hu-
man rights. The Declaration holds concordant opinions that all cate-
gories of rights and freedoms are closely related to each other. This
interdependence was emphasized in a concise but very accurate way
by the Human Eights Commission: “ while freedom must be safeguarded,
man must also have the possibility of enjoying the fruits of his labor.
It seems that the essance of the Declaration can be evaluated as a certain
compromise between the non-Marxist and Marxist concepts of human
rights. This compromise is based on finding common postulates for these
doctrines. The further development of international codifications of hu-
man rights, for which the Declaration was a starting point, proves that
some doctrinal agreement has been reached (not only a practical one,
as J. Maritain wrote).

The Declaration is specifically grounded on principles which are
characteristic of the systems of European civilization and culture
Asiatic and African concepts religious concepts like these of Buddhism
and Islam which considerably influence social relations, ideological
views and doctrinal concepts in numerous countries, are not taken into
account. Thus it is sometimes criticized as being universal only in a
European sense.10 This objection is justified to some extent: at the time
of its formulation the Third World countries were weak and too few

* f 9

sentatives in its making are described by J.
[ Human Rights], Warszawa 1968, p. 44 ff .

9 U. N. Commission on Human Rights, 14th Session, U. N. Doc. E/CN.4/SR.609,

MACHOWSKI, Prawa czlowieka

p. 3.
10 L. DE VILLEFOSEE, Geographic de la liberty, in: Les droits de Vhomme

dans le monde ( 1953— 1964 ), Paris 1965, pp. 59— 136; A. HUXLEY, Les droits de
Vhomme et les donnies de la condition humaine, in: Autour de la nouvelle
Declaration Universelle des Droits de VHomme, Paris, 1949, pp. 166— 170. The
influence of the Declaration on internal law of numerous states is characterized
by A. MICHALSKA in: Podstawowe prawa czlowieka w prawie wewnqtrznym
a Pakty Praw Czlowieka [ Fundamental Human Rights in Internal Law and
Covenants of Human Rights ] , Warszawa 1976. p. 182 ff.
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to effectively express their point of view in the forum of the General
Assembly. Besides, it has turned out in the course of years that the
Declaration provisions substantially influenced the essence of the
constitutions of these countries. On frequent occassions the Third World
countries have expressed their attachment to the Declaration principles

When assessing the Declaration, the question arises as to whether
it encompasses all the rights of the individual that should be guaranteed
in modern society. This question is extremely difficult to answer. It
can only be done on the grounds of a particular concept of human rights.
Since the Declaration did not originate in one common doctrine, its
interpretations can be diverse.

Views on the types of values to be included among the fundamental
human rights change. The evolution of these opinions is chiefly caused
by social, economic and cultural changes, and, at present, mainly by
the progress of science and technology and by their consequences. A
constant increase of both social and individual needs generate new
situations requiring new interpretations of human rights. Therefore,
both international and domestic regulation of human rights should
have a dynamic character. Consequently, the Declaration cannot be
treated as a full and closed catalog of human rights. It is the first stage
towards an international system for the protection of human rights;
the creation of the complex of rights and freedoms included in it is
a departure point for further work carried out by the UN. The complex
of these rights and freedoms is entirely sufficient to give satisfactory
direction to international efforts in favour of protecting human rights.

The Universal Declaration is a realization of the idea of interna-
tional protection of human rights. Although it did not impose any legal
obligation upon the states, it influenced the substance of international
law as well as of the domestic law of numerous states.

III. Stages of Development of International Protection of Human Rights

1. Directions of International Codifications of Human Rights

One can differentiate between general and particular treaties among
the treaties referring to human rights which were adopted by the UN.
The aim of the former is to formulate general principles and a catalog of
fundamental human rights. International Covenants on Human Rights
are of this type. The latter apply to: a) one right or several interrelat-
ed rights; b) rights of a particular category of subject, e.g. women:
c) a single aspect of human rights protection (e.g. prohibition of racial
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discrimination); d) a particular domain of social relations (e.g. labour
relations). Particular treaties were signed both before the adoption of
the Covenants and after 1966.

The majority of particular conventions were implemented shortly
after they had been resolved, while the Covenants waited almost 10
years to obtain the required number of ratifications. There are at least
two reasons for this state of affairs. First, the Covenants required an
exceptionally high number of ratifications, whereas it takes several, or
in some exceptional cases a few more, ratifications for the implemen-
tation of a particular convention. Secondly, it is easier for states to be
obligated to realize some of the rights rather than the whole set and
wide complex of rights enclosed in the Covenants. Beside^, there are
several very ambitious formulations of certain rights in the Covenants
which demand high standards from the states. Consequently, the Cov-
enants are a long term policy task rather than a short run programme
for many of the states which ratified them.

The function of the Covenants regarding particular conventions can
he compared to that of a constitution in domestic law. Basically, parti-
cular conventions refer to the same rights which are mentioned in the
Covenants. Naturally, I am not taking into consideration the chronology
of resolution of respective acts. This is especially so since the substance
of many conventions was inspired by discussions on the Covenants,
and, conversely, provisions of these conventions influenced respective-
regulations of the Covenants.

The human rights contained in the Covenants cannot be viewed as
forming a stable, closed catalog of human rights. On the contrary, the
need for international protection of new human rights which are men-
tioned neither in the Covenants, particular conventions, nor in domestic
legal systems is being stipulated in doctrine more and more often.
Nevertheless, the UN and the past activities of specialized organizations,

have been aiming at a detailed development and precise formulation
in conventions of the rights contained in the Covenants. On the other
hand, the regulations of the Covenants, with the possible exception of
seme, are so generally formulated that it can be easily proved that
all the conventions result from the development of these regulations.

The Covenants on Human Rights are not specifically listed among
other human rights treaties as far as their legal power is concerned.
On the contrary, the equality of all the treaties is emphasized in Article-
5, point 2 of both Conventions, which states:
“ no restriction upon or derogation from any of the fundamental human rights
recognized or existing in any country in virtue of law, conventions, regulations-
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or custom shall be admitted on the pretext that the present Covenant does not
recognize such rights or that it recognizes them to a lesser extent.”

Thus an individual demanding from a state the protection of rights
contained in the international acts binding this state can always refer
to an international legal instrument which provides him with better
protection. The Covenants differ from particular conventions by virtue
of their substance and formulation of respective rights. The Covenants
formulate general principles, whereas particular conventions, by means
of developing and precisely formulating the Covenants, function as

-quasi-executive acts. Therefore, the realization of particular conven-
tions prepares the grounds for the full realization of the Covenants.

All international acts concerning the question of human rights belong
together. Some of them can be distinguished as more or less important
.according to the philosophical or ideological principles adopted, or
according to the kind of rights they are to protect and the socio-economic
needs they are to safeguard. The resolution of the Covenants on Human
Rights has terminated a certain stage of work on the international
protection of human rights. Reaching agreement as to general principles
is at the same time a point of departure for the further pursuit of this
matter. The future in this field will be shaped by acts of particular

‘Conventions.
The resolution of the Covenants has also opened a new stage which

is characterized by a change in the direction of interest as far as inter-
national protection of human rights is concerned. This evolution of
international community opinion becomes apparent after comparing the

. substance of the Declaration and that of the International Covenants
on Human Rights.

The are two basic directions of this evolution: the one of “ collecti-
vization” and the one of “ socialization” of human rights. The recognition
of nations’ and people’s rights to self-determination and to unrestrained

-control of natural resources, as well as the rules of minority protection
are features of the first tendency. “Socialization” of human rights is

.manifested by the fact that no right to private property is taken account
of , and by the expansion of rules concerning social, economic and cul-
tural rights.

These changes have been partly brought about by the evolution of
theoretical views on human rights. In my opinion, however, this was
not a decisive factor. New directions in international protection of hu-
man rights were above all influenced by two factors: transformations
of the world power system, and critical social, economic and cultural
ehanges which are presently taking place in all societies.

Directly after the war personal and public freedoms as well as
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public rights were the focus of interest of the international community.

The substance of respective acts was still predominantly influenced by
the liberal concept. This was a result of the existing international
situation: the cold-war period isolated the socialist countries and Marxist
ideology was not popular then. Emergence of independent countries
after the disintegration of the colonial system was the crucial factor
in the work concerning international protection of human rights. The
following problems became essential: the right of peoples to self-de-
termination, decolonization, and elimination of all forms of discrimi-
nation (particularly of a racial kind). The Third World countries became
fervent adherents of socio-economic rights.

The concept of human rights which is being elaborated in the UN
is of dynamic character. It is a resultant of the actual power arran-
gements in the world, the needs of the international community and,
we might say, political and legal consciousness. The Covenants on Hu-
man Rights are a radical advance in comparison with the Universal
Declaration: they reflect progressive changes which have occurred after
the early period of the UN’s activities.

The placing of a right to self-determination provision at the be-
ginning of both Covenants significantly points to the international com-
munity’s opinion today that the guarantee of this right is one of the
indispensable conditions for realizing the rights of the individual.
Adoption of this right also means a final departure from the indivi-
dualistic conception of human rights. The question of human rights has
thus been settled within the realities of socio-political life, and the
abstract and isolated individual ceased to be its subject. The principle
of self-determination of nations was formulated in the UN charter
only as a goal of the Organization. The essence of this principle was
precisely formulated in “ The Declaration on the Granting of Indepen-
dence to Colonial Countries and Peoples” and “ The Declaration on
Permanent Sovereignty over the Natural Resources” . But is was only
the Covenants on Human Rights which included it among the norms
of international law. The wording of these principles was a result of
the process of decolonization, aiming at the same time at further sti-
mulation of decolonization and contribution to the consolidation of
actual independence of newly established states.

The inclusion of minority protection rules also reflects the tendency
to “ collectivization” of human rights. These rules in conjunction with
the provisions abolishing discrimination provide the national, religious
and other minorities with stronger protection under their laws. The
connection between the rights of the individual and the rights of a na-
:• — Polish Yearbook of international XI
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tion or a group has been emphasized by the inclusion of the principle
of self-determination along with minority protection rules.

The fact of the omission of a right fio individual property in the
Covenants, a right which was considered to be sacred and inviolable
in the classical human rights doctrine, proves that the contemporary
doctrine lays a different stress as far as the role and importance of
respective human rights is concerned. The right to private property and
the prohibition of its arbitrary deprivation were questioned by the
developing countries, among others, in connection with their nationa-
lization activities which were then under way.

Particular attention should be paid to the inclusion of an extensive
catalog of socio-political rights in the Covenants. This caused substantial
controversies and arguments during the drafting period.

The Covenants of Human} Rights .will be put into effect in states
having various political and socio-economic systems on the basis of
diversified ideologies, philosophies of life or religions. Therefore, there
is a justifiable fear of their various interpretations and, in consequence,
differences in observance and implementation. A system of international
control can, to some extent, be a means to unification of interpretations
cf the Covenant, namely through recommendations of the Social and
Economic Council and the Committee on Human Rights. In my opinion,
it is particualr conventions that play the most important unifying role.
These conventions precisely formulate and develop the general pro-
visions of the Covenants. They are less susceptible to different inter-
pretations because their regulations are more detailed and specific.
Thus, in my estimation, the signing of further conventions amplifying
the provisions of the Covenants would be advisable.

2. New Tendencies in the International Protection of Human Rights

The substance of the Covenants on Human Rights reflects the pro-
gressive changes which have occurred in international relations since
the early period of the UN’s activity. It must be remembered though
that the majority of Covenant provisions were generally shaped in the
fifties. By emphasizing this fact, I do not want to say that the time
of its resolution in 1966 was also the time when the substance of the
Covenant had become outdated. It was an extremely progressive act;
but some new tendencies which appeared at the beginning of the sixties
in discussions on the international protection of human rights were
not taken into consideration. Simultaneously, increased transfer to the
arena of international bodies and discussion of some domains of state
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activity resulted in growing necessity to develop further international
cooperation.

These new tendencies in the international protection of human
rights are: 1) increase of interest in socio-economic rights; 2) protection
of human rights resulting from the development of science and tech-
nology; 3) problems of preservation of the natural environment, related
to the question mentioned above. The evolution of views on the role
and importance of respective human rights categories was significantly
reflected during the course of an international seminar (organized in
1967 in Warsaw under the auspices of the UN) on the realization of the
economic and social rights of man. Participating representatives of both
capitalist and socialist states reached full agreement as to the necessity
of guaranteeing those rights to the' individual as well as of arriving
at a far-reaching unity of views on the method of their implementation.

The Declaration on Social Progress and Development of 1969 is of
considerable importance here. This was the first time that the UN took
up the subject of social progress in such a complex way. The Declaration
calls, among other things, for a full realization of economic, social and
cultural rights, support for social reforms, and emphasizes the need
for socio-economic development planning. Symptomatic of the evolution
which occurred between 1948 and 1969 is the fact that a right to private
property, which appeared in the Universal Declaration, is replaced in
Article 6 of the more recent Declaration by a right to “social forms
of ownership of land and of means of production, which would exclude
any kind of human exploitation” .

The Declaration has been described in the Polish literature as a
“sui generis socialist manifesto” . It emphasizes in its wording that social
progress and development are a condition for the development of hu-
man rights; the realization of political rights is socially and economically
conditioned and these political rights are closely related to each other.
These are fundamental assumptions of the socialist concept of human
rights. In a form of propositions, they have been frequently formulated
in international politics.

The development of science and technology creates a double task
of comprehensive utilization of technology for the benefit of humanity
and the simultaneous prevention of its negative effects. The efforts
made in international politics led the way for domestic initiatives, par-
ticularly in the complex formulation of this problem. The resolution
made in 1968 in Teheran during the international conference on human
rights has guided the work of the UN in this field. In consequence, the
General Assembly has obliged the Secretary General to carry out in-
vestigations on the following problems: 1) having regard for the sphere
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of private life of the individual in respect to the progress in the de-
velopment of mass information and communication media (eavesdrop-
ping and observation techniques); 2) protection of the individual, of his
physical and psychological integration in respect to the progress in
biology, medicine and biochemistry; 3) means of electronics utilization
which are capable of threatening human rights (mainly the question
of information banks); 4) maintaining the balance between scientific
and technological development and the intellectual, cultural and moral
progress of humanity. The report of the Secretary General was a subject
of discussion in the Human Rights Commission, which has decided to
focus not only on potential dangers to human rights brought about by
the progress of science and technology, but, first of all, upon the pos-
sibilities of its utilization to pursue the development of economic and
social rights.

Numerous initiatives have been already taken up in the forums of
various international organizations. Yet all the work is still in the hands
of experts and the resolutions of international organs are of general
character, aiming at designing further directions of investigation rather
than at formulation of binding norms. Nevertheless, it is expected that
international acts will gradually be adopted, initially in the form of
recommendations and declarations and, in the course of time, probably
in the form of conventions.

The works tending towards formulation of international principles
regulating preservation of the natural environment are a continuation
of these projects. This issue has been already mentioned in the Dec-
laration of Social Progress and Development. The 19S9 report of
Secretary General U Thant on preservation of the natural environment
was a turning point on the issue. The first steps towards creation of
an international system of environmental protection were the “ Declara-
tion of the Environment” and the “ Plan of Activities” attached to it,
which were adopted in Stockholm during the 1972 conference. These
works have been taken up both by particular states and by numerous
international organizations. Close international cooperation is a condition
for their effectiveness. This must comprise: an exchange of information
and experience; a common policy of neighboring countries; and the
working out of relevant international norms.

Preservation of the natural environment is a question of an inter-
disciplinary nature; it substantially exceeds the problems of human
rights. But it is characteristic of both international and domestic initia-
tives and of the literature on the subject to emphasize the humanitarian
aspects and goals of work related to preservation of the natural envi-
ronment.
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There is also another tendency in the international protection of
human rights which has appeared since 1945 and has been consolidated
in the course of years. This is an emphasis on the inseparable relation
of human rights protection and the defense of world peace. This issue
has been mentioned in almost all the acts referring to human rights
of various symposiums and conferences. The “ Declaration on Preparation
of Societies for Life in Peace” , adopted upon Polish initiative, is the
last act which mentions this retalionship.

A thorough presentation of international codifications of human
rights and of their doctrinal and ideological scope could cause certain
problems in a paper as brief as this one. I have threrefore attempted
to indicate only these changes which are considered milestones, delim-
inating the respective stages of work on the international protection
of human rights. Detailed questions have been omitted. The evolution
of international human rights codifications described above does not
raise any doubts; it is quite evident from the substance of the relevant
acts: treaties, declarations and resolutions. This evolution has been of
quite stable character, that is, no breakdown of its tendencies has been
observed. Consequently, the question arises whether a parallel evolution
has also occurred in concepts of human rights. In other words, whether
the substance of international codifications referring to human rights
resulted from doctrinal changes and whether these changes were of
similar character. The settlement of this question would allow an
answer to the question whether the international acts are an expression
of forming a single common concept of human rights, or if they are
an effect of a compromise of several concepts. An answer to this
question would require a detailed analysis of the respective concepts
of human rights, which exceeds both the scope of this paper and the
competence of the author. Yet some fundamental features of contem-
porary concepts of human rights are worth mentioning.

International acts have been formulated under the influence of the
two dominant concepts of human rights: the non-Marxist one and the
socialist one. Let us take a look at some basic directions in the evolution
of these concepts.

The foundations of the liberal concept of human rights were to some
extent uniform and found universal acceptance up to the first half of
the nineteenth century. They formed constitutional catalogs of human
rights. The Historical School and the Positive Philosophy of Law have
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influenced the regulation of human rights and its justification, while
basically having no impact on the catalog of these rights. In the era
of liberalism (especially in its early period) the capitalist state model
was developed from the concept of human rights. Presently, the phe-
nomenon has taken a reverse course: it is a concept of the state which
influences the substance and the scope of human rights. Among other
things, this is a consequence of the adoption by the state of the autho-
rity to regulate social life. Therefore, the concept of human rights has
to be analyzed as a part of the conception of the state.

The new, contemporary concept of the welfare state, known as a
“ sozialer Rechtsstaat” in German, has taken the place of the liberal
model of the state. The differences between these two variations of
the capitalist system's realization are of minor importance, at least
with regard to the scope of human rights. The fundamental task of the
state and society, as it is proclaimed by the contemporary non-Marxist
concept of the state, is to create prerequisites for the unrestrained
development of human personality in the conditions respecting human
dignity. In the sphere of human rights this means that each man should
be a subject of individual freedoms and public freedoms and rights; but,
simultaneously, the individual has to be provided with rights which
guarantee the real utilization of these freedoms, namely socio-economic
rights. In both fields this peculiar task falls to the state. It must sim-
ultaneously safeguard freedoms and be an instrument for realizing
their socio-economic prerequisites. The position of the individual long
ago ceased to be described as status negativus.

Resulting from changes in the relations between the citizen and the
state, as well as from other transformations of social, cultural and
civilization life — which are presented here in a very concise way — some
problems frequently occur which require the following: the correlation
of constitutional regulations with the socio-political reality, justification
of constitutional provisions regarding human rights and finally, the
prognostic theory of human rights elaboration. In spite of all their
differences, various theoretical concept of human rights which have been
formed can be contained ui a general model of a contemporary non-
Marxist democratic state.11

The socialist concept of human rights is in a somewhat different

11 Their detailed description is offered by Z. K^DZIA in: Burzuazyjna kon-
cepcja praw czlowieka [The Bourgeois Concept of Human Rights], Wroclaw 1980.
See also M. SOBOLEWSKI, Prawa i wolno£ci obywatelskie w wysoko rozwiniq-
tych paHstwach kapitalistycznych [Civil Rights and Freedoms in the Advanced
Capitalist States], in: Prawa i obowiqzki obywatelskie w Polsce i Swiecie [Citizens*

Rights and Duties in Poland and in the World ] , Warszawa 1978, p. 69 ff .
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situation. The Marxist concept of human rights is also one of the ele-
ments of the Marxist concept of socialist state. That is, the principles
concerning human rights result from the principles of the socialist sys-
tem. A critical approach to the foundations of liberal bourgeois (non-
Marxist) state became a starting point of the socialist concept of human
rights. Both, the liberal concept of human rights and its legal and
political developments came under criticism. Yet, many times it has
been emphasized by the classics of Marxism that the formulation of
the liberal concept of human rights was a matter of vital concern. They
indicated above all the importance of the introduction of equal rights
principle and a right to vote to the society as to the final liquidation
of feudal system privileges. But the political emancipation of individual
was only a partial realization of the program of human liberation. The
classics of Marxism maintained that human rights cannot be fully and
effectively guaranteed to the whole of society in a social system founded
on private property of the production means.1*

They formulated the theory of socialist state founded upon the develop-
ment tendencies of the former socio-economic formations. The detail
theory of human rights in the socialist state was not elaborated though,
neither was the catalog of human rights to be guaranteed in the internal
law. As a result only a general vision of human rights in the socalist
system was presented. Any further development of this concept has to
confront the Marxist formulation of human rights with the reality and
the contemporary theory of human rights. It should be of a prognostic
character. Meanwhile, the reflections upon human rights in literature of
the socialist states are too narrow. They are most often limited to the
analysis of constitutions and of legislation or to quoting the classical
scholars of Marxism, the attempts of the exhaustive reconstruction of the
socialist human rights concept have not been numerous.18 Still there is
a lack of a developed theory of human rights which could perform
prognostic functions, although the prognostic theory of the development
of the socialist state has been already elaborated.14

11 A. BURDA, Marks o podstaivowych prawach czlowieka [ Marx on the
fundamental Human Rights ] f “ Studia Prawnicze” , 1968, No. 20, p. 5 ff.

18 W. SOKOLEWICZ, O socjalistycznej koncepcji podstawowych praw i obo-
wiqzkow obywateli [On the Socialist Concept of the Fundamental Rights and
Duties of Citizens], “ Studia Prawnicze” , 1978, No. 2, p. 3 ff. A. BURDA, Prawa
obywatelskie w konstytucjonalizmie socjalistycznym [ Human Rights in the Con-
stitutions of Socialist States], in: Studia z zakresu konstytucjonalizmu socjali-
stycznego [ Studies on the Socialist Constitutions], Wroclaw 1969, p. 161 ff.

14 Reflecting upon perspectives to formulate the theory of socialist state,
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The basic stipulations of the non-Marxist and socialist concepts are
common, or actually almost identical, in the sphere of human rights
Constitutional catalogs of human rights in the contemporary world have
undergone a far reaching process of unification. Identical wording of
human rights regulations can often be found in countries having different
socio-political systems. This phenomenon is resulting from the fact that
there are several identical principles concerning human rights in the
systems of norms and values of various societies. The view is generally
taken that some rights are vested with the individual irrespective of
their formulation in the internal law. They are also considered to be
more durable than norms of the internal law. The question occurs as
to whether these rules can be understood in the identical way. In my
estimation this is possible to a very large extent. International agreement
on the human rights catalog, reached on the bases of the contemporary
non-Marxist and socialist doctrines was approved by the Third World
countries. In my opinion, the substance of the international acts is a
proof that the understanding on the sphere of values to be protected
was reached. For some humanitarian values are common for all the
humanity and laying down the universal catalog of human rights can
only confirm this proposition. The whole of international community,
irrespective of its political, economic or ideological divisions, has to take
joint actions to guarantee these values. The concerted actions are par-
ticularly necessary to realize new human rights which are more and
more often postulated to come under the international protection. It
is the case of , among others, a right to life in peace, in genial envi-
ronment, and a right to equitable economic order.15 The agreement on
human rights catalog is not verbal only, neither it is a compromise.
It is the expression of the formation of some concept of human rights
which can transcend the various socio-political systems. The interna-
tional society and all who struggle for human rights should be con-
cerned with securing the identical interpretation and implementation
of these universally adopted principles.

J. WIATR indicates that it has to be the “ theory of development” of that society.
It aims at construction of the theoretical vision of a new society and of the plan
to execute the vision. Marksistowska teoria rozwoju spolecznego [The Marxist
Theory of Social Development ] , Warszawa 1973, p. 556. This postulate has to he a >

full length referred to the theory of human rights in socialist state.
15 Z. RESICH, Miqdzynarodowa ochrona praw czloioieka [The International

Protection of Human Rights ] , Warszawa 1981, p. 164 ff .
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I

Of the two concepts mentioned in the title of this paper, the older-

one in international law is that of territorial integrity, territorial entity,,

territorial indivisibility. The term “ territorial integrity” made its entry
into the sphere of international relations before the principle prohibiting
the threat or use of force, now binding under the law of nations, took
shape.

When discussing the origins of the concept of territorial integrity,,
some scholars refer sometimes to the proposals of eternalNpeace by Cruce,
Saint-Pierre or Kant, which responding to various motifs aimed at
guaranteeing the territorial status quo.1 However, the concept itself
made its entry into international relations only at the beginning of the
19th century.2 It was the Congress of Vienna which on July 9, 1815
guaranteed the eternal neutrality of Switzerland and part of Savoy. In
a special act issued on December 30, 1815 the Powers concerned stated
that they

“ guarantee the integrity and inviolability of its territory within new frontiers, as-

fixed by the acts of the Congress of Vienna and by the Treaty of Paris of that
day and as they will be fixed in the future in accordance with the Protocol of
November 5” .s

1 T. KOMARNICKI, La question de Vintegrite territoriale dans le Pacte de-
la Societe des Nations, Paris 1923, p. 16 ff .

2 H. RUMPF, lntegritat
} in: Worterbuch des Volkerrechtes, vol. 2, Berlin 1961,.

p. 27.
8 B. WINIARSKI, Wybor Zrodel do nauki prawa miqdzynarodowego [ Selected

Source Materials for the Study of International Law ] , Warszawa 1938, p. 19. The
Act exp'a ned further that: “ no unfavourable conclusions for Switzerland, as to*

its neutrality and territorial inviolability can be drawn and must not be drawn.
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Similar guarantees were accorded to Turkey by the Congress of
Paris, March 30, 1856. In Article 7 of the Peace Treaty, the signatory
states undertook to

"'respect the independence and territorial integrity of the Ottoman State, gua-
ranteeing jointly the respect for that undertaking; therefore they will consider
any action susceptible to violate it as a question of universal interest” .4

Several treaties aimed at ensuring the integrity of Danemark, Korea
and Switzerland have been concluded in the 19th and the beginning of
the 20th century. When renouncing their “ right” to violate the territory
of a given state and guaranteeing the territorial integrity of such a state,
the Powers concerned were not moved, of course, by the love of peace
or other altruistic motives. They responded to quite different calls,
among which self-interest played the dominant part. It was self-interest
which called for the preservation of a balance of power or equal op-
portunities to exploit a weak and backward country, i.e. the preservation
of the territorial status quo.

The concept of territorial integrity found its place in the Pact of the
League of Nations, which pursuant to the XIV Point of the Wilson
Declaration provided in Article 10 that:

"The Members of the League undertake to respect and protect against any
•external aggression the territorial integrity and political independence of all
Members of the League. In the case of an aggression, its threat or danger the
Council will indicate the measures to be taken in order to ensure the imple-
mentation of this undertaking.”

An analysis of Article 10 often led to the question whether the main-
tenance of the territorial integrity ensured protection only against the
loss of territory or also against any action directed against such a terri-
tory, such as occupation, invasion, even without intent to annex. The
ambiguity was further compounded by the contradiction between Arti-
cles 10 and 15 of the Pact. According to Article 10 aggressive war was
prohibited, with the exception of self-defence, whereas Article 15
provided in some cases for the possibility to resort to such a war. All
attempts at reconciling the two Articles proved fruitless, so that finally
it was asserted that the guarantee of territorial integrity apply only
to wars prohibited under Article 15. It goes without saying that such
an interpretation weakened considerably the impact of Article 10.

With the formulation in Article 2, p. 4 of the United Nations Charter

from the events which led to the passage of allied troupes through a part of the
territory of the Helvetic Confederation” .

4 Such an obligation was accepted by Austria, France, the United Kingdom
-of Great Britain, Prussia, Russia and Sardinia.
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of the obligation to refrain from the threat to use force or the use of
force against the territorial integrity or independence of any state or
in any other manner inconsistent with the aims of the United Nations,
the obligation to respect the territorial integrity of states has been
broadened. Modern international law prohibits the use of force in inter-
national relations without distinction of the motives, whether it is
intended to lead to territorial changes or not. Any act of coercion which
infringes upon the territorial sovereignty of a state, for instance by tem-
porary occupation, is prohibited. Furthermore, as confirmed by the
opinion of the International Court of Justice concerning the Strait of
Corfu, it is prohibited to resort to reprisals, irrespective of the fact as
to whether they are directed against the territorial integrity of another
state or not.

On the basis of the principles of the United Nations Charter, invio-
lability of frontiers can be treated, on the one hand, as an element of
the principle of territorial integrity and, on the other hand, as an ele-
ment of the principle of the non-use of force in international relations.
The Declaration on the Principles of International Law Concerning
Friendly Relations and Cooperation Among Nations in Conformity with
the Charter of the United Nations adopted in 1970 provided that States
will refrain in international relations from the threat to use force or
from the use of force against territorial integrity as well as against the
actual international frontiers of another state.1

In the treaty practice of States, confirmation of inviolability of fron-
tiers and territorial integrity appears in various conceptual contexts.
It covers:

a) the confirmation or recognition of a title to a territory;
b) the mutual renunciation of the use of force against the territories

of the parties concerned;
c) the guarantee of inviolability of frontiers and territorial integrity,

which means that when an alliance exists any violation constitutes a
casus foederis and involves the obligation to come to the assistance of
the victim of such a violation.

In the European context, inviolability of frontiers implying the re-
5 Comp, the text of the principle according to which states will refrain in

their international relations from the threat to use force and from the use of
force against the territorial integrity and political independence of any state, or
in any other manner incpnsistent with the aims of the United Nations Organization.

This principle involves, apart from the obligation to respect territorial integrity
and inviolability of frontiers, also indirectly the obligation to respect the in-
violability of the territory of another state, prohibiting, among other things, mi-
litary occupation.
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cognition of the post-war territorial status quo and the renunciation of
territorial claims has acquired particular importance, becoming a conditio
sine qua non of the construction of a system of European security and
peace. For this reason, inviolability of frontiers became a unique fun-
damental principle of European relations, accepted and given verbal
expression in the Final Act of the Conference on European Security and
Cooperation. The treaties concluded by Poland with the GDR and the
FRG played an important part in its elaboration.

II

The Western border of Poland, foreshadowed in the Yalta Agreement,
was fixed in the Potsdam Treaty of August 2, 1945. At that time neither
of the existing German states could be represented at the conference
table and, pursuant to the Act of Unconditional Surrender of May 8,
1945 and the Declaration of June 5, 1945, the Allied Powers who assum-
ed supreme authority over Germany acted on its behalf. In Article 13
of the Declaration they stated that they will take all measures deemed
necessary for peace and security and will impose upon Germany the
obligation to comply with any order in the political administrative, eco-
nomic, military and other fields. The territorial decisions contained in
the Potsdam Treaty implement the right stated in the preamble of the
Declaration to fix the future borders of Germany and the legal situation
of Germany and of all territories which were part of the German
State.®

Since its establishment, the German Democratic Republic accepted
the full implementation of all obligations deriving from the Potsdam
Treaty, including its territorial decisions concerning the border on the
Odra and Nysa Luzycka. The Manifesto of the National Front of De-
mocratic Germany of October 7, 1949 declarated the readiness to

“ accept fully and unconditionally the Potsdam decisions concerning
the democratization and demilitarization as well as the obligations of
Germany towards other nations” .7 A few days later, on October 12, 1949.
the Prime Minister of the German Democratic Republic, Otto Grotewohl
stated in this expose that

6 Declaration concerning the defeat of Germany and the assumption of su-
preme power over Germany by the governments of the USSR, Great Britain.
USA and the Provisional Government of the French Republic. Text — see Prawo
miqdzynarodowe i historia dyplomatyczna [ International Law and Diplomatic Hi-
story — Selected Documents], ed. L. Gelberg, vol. 3, Warszawa 1960, p. 135.

7 Wybor dokumentow [ Selected Documents ] , 1949, No. 10, p. 858 ff .
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“ For us the border on the Odra and Nysa is the border of peace, which
renders possible the establishment of friendly relations with the Polish people” .8

The position of the German Democratic Republic on this issue has been
repeated by the GDR Prime Minister in his statement on foreign policy
on February 22, 1950.

It came therefore as no surprise that the first international treaty
concluded by the German Democratic Republic was a treaty with the
Polish People’s Republic on the delimitation of the actual Polish-German
state border, signed July 6, 1950 by the Prime Ministers and Foreign
Ministers of both states in Zgorzelec.10 In the treaty both sides stated
in Article 1 that

9

“ the fixed, actual border stretching from the Baltic Sea along the line west
from the town of Swinoujscie and later along the river Odra to the place where
the river Nysa Luzycka flows, and along the Nysa Luzycka to the Czechoslovak
border, constitutes the state border between Poland and Germany.”

In order to delimitate the frontier on land a Polish-German Mixed
Commission has been set up (Article 3); the treaty provided also for
the adoption of an act concerning the delimitation of the state border
between Poland and Germany (Article 5). Following the delimitation
of the frontier on land such an act was signed on January 27, 1951 in
Frankfurt on the Odra.11

The Treaty of Zgorzelec has considerable political and legal impor-
tance. Politically, it marked a historical turning point in the relations
between the nations of both states. Legally, it unequivocally reaffirmed
the recognition by both sides of the fact that the legal foundation of
the fixed actual border is the Potsdam Agreement, in relation to which
the Zgorzelec Treaty of 1950 is of an executory nature. Thus, the sign-
ing of the Zgorzelec Treaty and of the Act of Frankfurt concluded the
final stage of the fixing of the Polish-German border, together with its
demarcation on land.12 The importance of the Zgorzelec Treaty was also

8 Ibid., pp. 893— 894.
9 He stated that: “ Because of the symbolic importance of that fact, as the

expression of the return of the German nation to the road of irrevocable policy
of friendship and peace, I would like to renew explicity the recognition by Ger-
many of the frontier on the Odra and Nysa as the frontier of peace” . Wybor do-
kumentdw..., 1950, No. 6, pp. 551— 552.

10 Dziennik ustato [Journal of Laios], 1951, No. 14, item 106, further quoted
as Dz. U.

11 Dz. U., 1952, No. 53, item 346.
11 The process of fixing a state boundary involves three acts: a) the adoptior

of a political decision; b) delimitation, or the detailed description of the boundary
in a treaty, and c) demarcation, or the fixing of the frontier on land. Undoubtedly,

the Zgorzelec Treaty is a demarcation treaty. A. KLAFKOWSKI (Granica polsko-
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embodied in the fact, that it was signed by direct negihbours, who as
a result were able to act on many problems related to the administration
and functioning of the common border, such as: navigation on the rivers
Odra and Nysa Luzycka, utilization of water resources, movement of
population, etc.18 Later agreements were concluded on the demarcation
of the continental shelf (October 29, 1968) and on the demarcation of
the Polish zone of maritime fisheries (December 19, 1971).

The question arises as to whether and in what sense the treaty re-
lations between Poland and the German Democratic Republic touch upon
the problem of inviolability of borders and territorial integrity. There
can be no doubt that the problem of the inviolability of the border on
the Odra and Nysa Luzycka were treated from the very outset not as
a bilateral question, or as a result or element of the renounciation of
the use of force, but as a broader, all-Europen problem of peace and
international security. In an interview accorded by the Prime Minister
of the GDR Otto Grotewohl to a group of Polish journalists on October
19, 1949, he stated that:

“ we consider [...] that the border on the Odra and Nysa is the border of peace
and we consider that thoce who ask for a revision of that border are the enemies
of the German and and Polish peoples” .14

In the Preamble to the Zgorzelec Treaty the signatory parties stressed,
among other things, that they are moved by the desire to consolidate
universal peace, that they consider

“ the fixed actual border as the inviolable border of peace and friendship,
which does not separate, but unites both nations.”

In his speech of July 6, 1950 delivered on the occasion of the signing
of the Zgorzelec Treaty Otto Grotewohl stated emphatically:

“ An essential condition of peace is also friendship between the Germans and
the Polish Republic. The border on the Odra and Nysa is the border of peace
because the peace between our two nations is a condition of peace in Europe” .18

niemiecka po II ivojnie Zwiatoivej [The Polish-German Frontier after World War
I I ] , Poznan 1970, p. 18 ff .; also TJklad Polska-NRF z 7 grudnia 1970 [ Poland-FRG
Treaty of December 7, 1970 ] f Warsaw 1973, p. 55 ff .) considers that the delimitation
took place in the Potsdam Treaty, whereas K. SKUBISZEWSKI ( Zachodnia gra-
nica Polski w Swietle traktatdzo [The Western Frontier of Poland in the Light
of Treaties], Poznan 1975, p. 705) states that the elements of delimitation are to
be found in the annexes to the Act on the implementation of the delimitation
of the state frontier between Poland and Germany of 195L

18 These matters are settled by Agreements of February 6, 1952, of March 11,
1965, of February 25, 1964, and of November 25, 1971.

14 Poland-GDR. Materials and Documentsi edited by J. Sulek and M. Tomala
Warsaw 1970, p. 32.
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The importance for European security of the inviolability of borders,

and territorial integrity of Poland and the German Democratic Republic
was strongly emphasized in Article 3 of the Treaty of Friendship,
Cooperation and Mutual Assistance signed by the two states March 15,.
1967.16 It is, however, worth noting that the Treaty deals not only with
the inviolability of the border on the Odra and Nysa Luzycka but also*

with the inviolability of the border between the German Democratic
Republic and the Federal Republic of Germany. In the preamble to the
Treaty the parties pledge themselves to joint action against the threats,

to the peace arising from the aggressive activities of the West-German
forces of militarism and revenge so as to ensure the inviolability of the
borders and the territorial integrity of the two states.

Ill

In contrast with the attitude of the GDR, the Federal Republic of
Germany, from its very inception, refused steadfastly to recognize the
border on the Odra and Nysa. In the first expose of the federal govern-
ment of September 20, 1949, Chancellor Konrad Adenauer stated;

“ Under no circumstances can we acquiesce in the separation of these terri-
tories” .17

The FRG protested against the Zgorzelec Treaty, questioned the border
on the Odra and Nysa, refused to enter into negotiations on the estab-
lishment of diplomatic relations with Poland.

The situation changed only in September 1969, when as a result of
the elections to the Bundestag the government in the FRG was taken
over by a coalition of the social democrats and the liberals headed by
Willi Brandt.18 The new federal government responded favourably to
the proposal submitted on May 17, 1969 by WJadyslaw Gomulka, on the
conclusion of a treaty in which the FRG would recognize the final
character of the Odra and Nysa border. The negotiations on the set-
tlement of the interstate relations between Poland and the Federal Re-
public of Germany began in Warsaw on February 5, 1970, and ended

is Wybor dokumentow..., 1950, No. 8, p. 727.
18 Wybor dokumentow..., 1967, No. 3, pp. 299— 306.
17 Quoted by K. SKUBISZEWSKI, op. cit , p. 218.
18 R. WOJNA, Z problemow normalizacji stosunkow z Republikq Federalnq

Niemiec [ Problems of Normalization of Relations with the Federal Republic of
Germany], in: Wybrane problemy miqdzynarodowe [ Selected International Pro-
blems ] , ed. J. Symonides, Warszawa 1977, p. 271.
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December 7, 1970 with the signing of a Treaty between the Polish
People’s Republic and the Federal Republic of Germany on the foun-
dation of the normalization of their mutual relations.18 The Treaty
entered into force on June 3, 1972.

The Treaty between the PPR and the FRG has been the subject of
many competent analyses by eminent Polish scholars,20 its presentation
in this paper will therefore be limited to an interpretation of the pro-
visions concerning the inviolability of borders and territorial integrity.
It must, however, be emphasized that the very basis of the Treaty is
that portion of Article I in which

“1. The Polish People's Republic and the Federal Republic of Germany state
unanimously that the existing border line whose course had been fixed in Chapter
IX of the decisions of the Potsdam Conference of August 2, 1945 [...] constitutes
the Western state border of the Polish People's Republic".
The fact that the two sides stated unanimously that the border line
fixed in Potsdam constitutes the Polish Western border can be inter-
preted only as its final recognition by the FRG. Article I has therefore
a declaratory importance: it does not create a title, but recognizes an
exising title arising from the Potsdam Agreement.

The inviolability of borders and territorial integrity appear in the
Treaty of 1970 both in the context of Polish-German bilateral relations
and in the broader context of all-European relations. In conformity with
the title of the Treaty, the reaffirmation of the inviolability of borders
and of the unconditional respect of the territorial integrity of both
parties serves the cause of normalization of their mutual relations and
aims to create, as stated in the Preamble to the Treaty,

“ solid foundations for their peaceful coexistence as well as for the develop-
ment of normal and goodneighbourly relations among them”.
This is a broader formula than the wording proposed by the FRG,
which at the beginning of the talks proposed the conclusion of a treaty

19 Wybor dokumentow 1970, No. 12, item 250.
29 Comp. A. KLAFKOWSKI, Uklad Polska-RFN [ Poland-FRG Treaty], and

Uklad Polska-RFN o podstawach normaHzacji stosunkow jako element uznania
status quo w Europie [Poland-FRG Treaty on the Foundations of Normalization
of Relations as an Element of the Recognition of the Status Quo in Europe], “ Spra-
wy Mi^dzynarodowe” , 1971, No. 9, p. 5 ff.; J. KOKOT, Od Poczdamu do Helsinek
[ From Potsdam to Helsinki], Opole 1974; J. SKIBlNSKI, Polska-RFN. Problemy
normalizacji stosunkdzo \Poland-FRG. Problems of Normalization of RelationsJ,
Warszawa 1974; K. SKUBISZEWSKI, op. cit.; J. SUF.EK, Gloione kierunki po-
litycznej i prawnej interpretacji ukladu PRL-NRF z 7 grudnia 1970 [Main Directions
of Political and Legal Interpretation of the Polish-FRG Treaty of December 7.
1970 ] , “Sprawy Mi^dzynarodowe” , 1972, No. 6, p. 5 ff.
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on the non-use of force. The inviolability of borders in the context of
the non-use of force involves, principally, the prohibition to use force
with the aim of violating existing borders and does not imply, necessa-
rily, the recognition of the title and of all rights and obligations arising
from the exercise of territorial sovereignty.

It must be noted that the inviolability of the border on the Odra
and Nysa has been recognized in the Treaty on the non-use of force
signed by the USSR and the FRG on August 12, 197U 21 In Article 3
both parties stated that they

"recognize as inviolable, now and in the future, the borders of all states in
Europe, such as they exist on the day of signing of the present Treaty, including
the Odra-Nysa line, which constitutes the Western border of the Polish People’s
Republic, and the border between the Federal Republic of Germany and the
German Democratic Republic” .

The recognition of inviolability of borders in Article 1 of the Treaty
between Poland and the FRG is unconditional both as regards its scope
and time. The parties reaffirm the inviolability of their borders “ now
and in the future” and declare that they have no mutual territorial
claims at present and that they have no intention to put forward such
claims in the future. Formally, this wording applies to both signatories,
nevertheless, because of the fact that Poland had never presented any
territorial claims towards the FRG, the renunciation of such claims is
practically of a unilateral nature. The formula concerning the inviola-
bility of borders and territorial integrity contained in Article 1 can
also be interpreted in the bilateral context as an additional confirma-
tion of the title of a state to its territory, and as a mutual recognition
of the exercise of territorial sovereignty with all its consequences,
including the right to request that all actions which directly or indi-
rectly threaten the exercise of that sovereignty or violate the territorial
integrity of the state be stopped. This applies to the activities of all
organs, including legislative and judiciary actions of all kind.

The Treaty contains also a recognition of the existing status quo,
not only in the territorial but also in the political sense, since it is
stressed in the Preamble to the Treaty that the Treaty reflects, the de-
sire to strenghten the peace and security in Europe, as well as the
realization that the inviolability of borders and the respect of the
territorial integrity and sovereignty of all states in Europe within their
present borders represent a fundamental condition of peace.22

21 Wybor dokumentow..., 1970, No. 8, item 149.
22 The sentence on the respect for sovereignty of all states in Europe in their

present boundaries undoubtedly covers also Poland and represents still another

3 — Polish Yearbook of International XI
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Undoubtedly, the Treaty between Poland and the FRG with its re-
cognition of the European status quo and the renunciation by the FRG
of all territorial claims, which removed an important source of tension
and conflict in Central Europe, opened the road which led to the Con-
ference on European Security and Cooperation.

In spite of the fact that the Treaty between Poland and the FRG
left no place for ambiguities, attempts are being made in various
quarters of the FRG to interpret its provisions in a manner totally
inconsistent with its spirit and letter,.28 This is also reflected in the
judicature of the FRG, and in particular in the opinion of the Consti-
tutional Tribunal concerning the Treaties with the USSR and Poland
of July 7, 1975. These attempts are in line with the resolution adopted
together with the ratification laws by the Bundestag on May 17, 1972.24
This resolution states, among other things, that the Treaties with Po-
land and the USSR constitute “ an important element of the modus
vivendi” but that “ they provide no legal basis whatsoever for the
actually existing borders” . Opinions are expressed in some West-German
writings alleging that Poland failed to voice its opposition against this
resolution.25 This is not true. Speaking during the ratification debate
in parliament on May 25, 1972, the then Polish minister of foreign
affairs stated that:

“ We have agreed that the Treaty between Poland and the Federal Republic
of Germany is of essential importance to Poland. With this Treaty the Federal
Republic of Germany has recognized the border on the Odra and Nysa Luzycka
as final and inviolable. This represents a final recognition under international
law and no reservation contained in a unilateral resolution of the Bundestag
can have a binding force under international law, from the point of view of inter -
national law and the obligations arising from the Treaty” .28

confirmation of the title and sovereignty of Poland over its Western and Northern
territories which were ceded to it by the Potsdam Treaty.

Comp. C. ARNDT, Legal Problems of the German Eastern Treaties, “ Ame-
rican Journal of International Law” , 1980, No. 1, p. 122 ff . See also by the same
author, Die Vertrage von Moskau und Warschau, Bonn 1973.

24 Wybdr dokumentow..., 1972, No. 5, item 104.
25 C. ARNDT, Legal Problems..., p. 126. Opposite views can also be found

in German writings. See, for example, J. A. FROWEIN, Legal Problems at the
German Ostpolitik , “ International and Comparative Law Quarterly” , 1974, p. 113.
He states that the Resolution had certainly not been accepted by Poland in a
manner required by Article 31, 2b, of the Convention on the Law of Treaties
of 1969.

23

28 Wybdr dokumentdw..., 1972, No. 5, item 99.
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IV

The groundlessness of some interpretations voiced in the FRG, which
are in fact directed against the very essence of the principle of invio-
lability of borders and territorial integrity of states, are equally obvious
when confronted with the preparatory work and the final results of
the Conference on Security and Cooperation in Europe.

One of the first problems which arose during the multilateral pre-
paratory negotiations to the Conference lasting from November 22,
1972 tc June 8, 1973,27 confronted the participants with the following
choice: is the inviolability of borders to be one of the autonomous
principles, which the participating states will pledge to apply in their
mutual relations, or is the inviolability of borders to be subordinated
and formulated as an element of the principle prohibiting the threat
to use force or the use of force.

The socialist states were in favour of setting up the principle of
inviolability of borders as an autonomous one. Their stand derived from
the general assumption that the construction of a system of security
and cooperation in Europe implied the unequivocal acceptance of the
existing border, and of the existing territorial status quo. This general
assumption was frequently and emphatically emphasized by the so-
cialist states during the entire period preceding the opening of the
Conference. As early as 1966, the states-parties to the Warsaw Treaty
declared in the Bucarest Declaration on the Strenghtening of Peace
and Security:

“ One of the fundamental premises of European security is the inviolability
of the existing borders between the European states including the borders of
the sovereign German Democratic Republic, Poland and Czechoslovakia” .28

In the Berlin Declaration of the Consultative Political Committee of
the Warsaw Treaty of 1970, the member-states of the Treaty declared
that:

“ The recognition of the existing situation in Europe, as shaped by the results
of the Second World War and post-war developments, of the inviolability of the
actual borders of the European states, the compliance with the principle of set-
tlement of conflicts exclusively by peaceful means, without resort to force or to

27 Comp. M. DOBROSIELSKI, Konferencja Bezpieczehstwa i Wspolpracy w
Europie [Conference on Security and Cooperation in Europe ] , in: Wybrane pro-
blemy mi^dzynarodowe [ Selected International Problems ] , edited by J. Symonides,

Warszawa 1976, p. 251 ff .
28 Bulletin of the Press and Information Department of the Ministry of Foreign

Affairs: Poland and the Conference on Security and Cooperation in Europe, War-
• saw 1972, p. 14.
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the threat to use force, all this is of immense importance for the fate of European
peace, for the peaceful future of the nations of Europe” .89

The Consultative Political Committee of the member-states of the
Warsaw Treaty, when calling for the universal recognition and prac-
tical application in Europe of the fundamental principles of peace and
security, placed at the top of the list the inviolability of frontiers, stating
in the Prague Declaration of 1972 on peace, security and cooperation
in Europe that the borders between the European states, including the
borders established as a result of the Second World War, are inviola-
ble. They emphasized that any attempt to modify these borders would
threaten the peace in Europe and that is why the inviolability of
borders existing at present and the territorial integrity of all European
states must be strictly observed and territorial claims by one state
against another must be definitely abandoned.

When the preparatory work to the Conference on Security and
Cooperation began, the principle of inviolability of frontiers was much
more than a mere stipulation; it was in fact a principle of international
relations incorporated by the socialist states in their treaties with the
Federal Republic of Germany. Apart from the treaties concluded by the
FRG with the USSR and Poland, Article 3 of the Treaty on the Foun-
dations of Relations Between the German Democratic Republic and the
Federal Republic of Germany contained a clause in which the parties
reaffirmed the inviolability of the frontiers between them now and in
the future and pledged themselves to the absolute respect of their
territorial integrity.81 It m(ay be noted that only in this Treaty is the
inviolability of borders formulated in conjunction with the principle
prohibiting the threat to use force or the use of force. In the Treaty
concluded by the FRG with the USSR, in the Treaty concluded by the
FRG with Poland and in the Treaty concluded later by the FRG with
Czechoslovakia on December 11, 1973,82 the inviolability of frontiers
figures in a separate article.

The inviolability of fronties as separate principle was also formulated
in the Declarations on friendship, cooperation and development of
relations as well as in the Communiques which the socialist states

80

29 Ibid ., p. 59.
Conference on Security and Cooperation in Europe. Selected Documents

1964— 1972, edited by W. Multan, Warszawa 1973, p. 276. Also in the earlier Bu-
dapest Appeal of 1969. The Consultative Political Committee of the Warsaw Treaty,
when formulating the fundamental premises of European security, placed in the
forefront the problem of inviolability of the post-war frontiers.

81 Wybor dokumentow..., 1972, No. 12, item 278.
82 Wybor dokumentow..., 1973, No. 12, item 244.

so
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signed with the Western states before the beginning of the preparatory
negotiations to the Conference on European Security and Cooperation.
For example, in the Declaration signed by Poland with France on
October 6, 1972, the parties reaffirmed their

“ determination to further base their policy in Europe on the compliance with
the following principles:— not to resort to the use of force or to the threat to use force,— to respect the sovereignty, equality and independence, non-interference in
the internal affairs,— to respect the inviolability of existing borders” .88

Similarly, the principle of inviolability of frontiers was incorpora-
ted as a separate principle in the Polish-Belgian Declaration , of Nov-
ember 14, 1972.34

When in the course of the preliminary talks some Western states,
especially the Federal Republic of Germany and Italy,85 expressed their
preference in favour of subordinating the principle of inviolability of
frontiers to the principle of renunciation of the use of force, they
pointed out that both in the Charter of the United Nations and in the
Declaration on the Principles of International Law Concerning Friendly
Relations and Cooperation Among States in Accordance with the Charter
of the United Nations adopted by the UN General Assembly on Octo-
ber 24, 1970, the principle of the inviolability of frontiers does not
appear independently. As a matter of fact, the UN Declaration of 1970
states that:

“ Every State has the duty to refrain from the threat or use of force to violate
the existing international boundaries of another State or as a means of solving
international disputes, including territorial disputes and problems concerning
frontiers of States” .80

The reason why the Federal Republic of Germany insisted that the
inviolability of frontiers by treated together with the principle or re-
nunciation' of the use of force or the threat to use force in. accordance

83 Wybdr dokumentoio..., 1972, No. 10, item 232.
84 “ Trybuna Ludu” of November 15, 1972.
85 Comp. S. DABROWA, Zasady nienaruszalnogci granic i integralnoSci tery-

torialnej panstw na KBWE [The Principles of Inviolability of Frontiers and Ter-
ritorial Integrity of States at the Conference on Security and Cooperation in
Europe ] , “ Sprawy Mi^dzynarodowe” , 1975, No. 11, p. 9; J. WIEJACZ, Nowy etap
tworzenia trwalego bezpieczehstwa w Europie [ A New Stage in the Establishment
of Lasting Security in Europe ], “ Sprawy Mi^dzynarodowe” , 1973, No. 7— 8, p. 19;
H. S. RUSSELL, The Helsinki Declaration: Brobdingnag or Lilliput? , “ American
Journal of International Law” , vol. 70, 1976, p. 251.

80 Wybdr dokumentow. .., 1970, No. 10, item 181.
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with the UN Declaration of 1970, can be explained by the subsequent
passage of that Declaration, which states that states have the obligation
to refrain from the threat to use force or from the use of force in order
to violate an international demarcation line ,such as a truce line. This
does not affect the position of the interested states as regards the status
and effects of such a line, resulting from its special regime, and does not
alter the temporary nature of such a line. The formula contained in the
Declaration of 1970 says nothing about the renunciation of territorial
revindications. Thus, what was really behind the formal argument,
was the unwillingness to unequivocally renounce territorial claims, to
recognize as final the existing frontiers in Europe, having in mind the
possible outcome of the integration processes in Western Europe as
well as the future of the so-called German question.87

The opinion of the socialist states in favour of a separate formula
covering the principle of inviolability of frontiers did finally prevail,
so that in the final recommendations of the preparatory talks adopted
on July 3, 1973 by the ministers of foreign affairs of the states parti-
cipating of the first stage of the Conference on European Security and
Cooperation, among ten principles listed therein the third and the fourth
concern the inviolability of frontiers and the territorial integrity of states.

The adoption of these principles marked the opening of a discussion
on their contents. The development of the ten principles governing the
mutual relations among the states participating in the Conference and
the preparation of an appropriate document was turned over to Com-
mission I. The Commission acted during phase II of the Conference
which opened in Geneva on September 18, 1973. General draft proposals
concerning all principles have been submitted by the USSR as well
as by France and Yugoslavia.

A draft proposal concerning the renunciation of the use of force,
the inviolability of frontiers and the territorial integrity of states has
been submitted on September 24, 1973 by the Federal Republic of
Germany.38 In conformity With the previous position of the FRG de-
monstrated during the preparatory talks, the draft provided for the
prohibition of the use of force or of the threat to use force against the
existing international frontiers of the states participating in the Con-
ference, and outlawed force as a means of resolving conflicts and ter-
ritorial problems pertaining to state frontiers. This was, in fact, a re-
petition of the formula used in the UNC Declaration of 1970. The draft

87 M. DOBROSIELSKI, op. cit., p. 262.
Conference on Security and Cooperation in Europe, Stage II— Geneva— doc.88

CSCE/II/A/3.
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stated further that frontiers are inviolable irrespective of their status.
It provided also for the possibility of peaceful change in accordance
with international law, by way of mutual agreement and in respect
of the right of nations to self-determination.

The draft presented by the FRG was in keeping with the general
West-German stand, according to which not all European frontiers are
final, that in fact we are dealing only with a modus vivendi. The inclusion
of a clause concerning peaceful modifications of frontiers aimed at
weakening the final character of the inviolability of frontiers. Its accept-
ance would have meant a step backwards in relation to the treaties
signed by the Federal Republic of Germany with the socialist states.
These treaties sanctioned the final character of the European frontiers.
Some problems arose during the negotiations in connection with the
repetition of the formula contained in the treaties concluded by the
socialist states with the FRG and concerning the renunciation of terri-
torial claims. Among others, the United States objected because of the
territorial problems with Canada.

After four months of discussion, on April 5, 1974, it was finally
possible to conclude the work on the wording of the principle of the
inviolability of frontiers. It stated that:

“ The participating States regard as inviolable all one another’s frontiers
as well as the frontiers of all States in Europe and therefore they will refrain
now and in the future from assaulting these frontiers.

Accordingly, they will also refrain from any demand for, or act of , seizure
;»nd usurpation of part or all of the territory of any participating State’*.40

89

The finally adopted text represents a major departure from that
proposed by the Federal Republic of Germany which, because of the
lack of support, had to make important concessions. The formula on
the peaceful modification of frontiers was included into the principle
of sovereign equality and respect for the rights resulting therefrom.
In this way, it was emphasized that the implementation of corrections
of frontiers is a sovereign right of all participating states. However, the
Final Act of the Conference lists three conditions which must be met
in order to make such corrections possible, and these are: a) they must
be in accord with international law; b) they must be implemented by
peaceful means; c) they must be preceded by mutual agreement. This is
sufficient to safeguard the voluntary nature of the changes as well
as to protect the interests of third parties.

89 H. S. RUSSELL, op. cit., p. 252.
40 Conference on Security and Cooperation in Europei Stage II— Geneva— doc.

CSCE/II/A/125.
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Two fundamental elements of the inviolability of frontiers formu-
lated in the Treaties with the Federal Republic, namely the recognition
of the existing frontiers and the renunciation of territorial claims, served
as the wery basis for the development of that principle in the Declaration
of Principles adopted at the Helsinki Conference. In the Declaration, the
states participating in the Helsinki Conference recognized as invio-
lable all their mutual frontiers as well as the frontiers of all European
states; they pledged themselves to refrain, now and in the future, from
violating these frontiers. The pledge covers: a) all frontiers in Europe
(including the frontiers of Albania, which did not participate in the
Conference); b) the frontiers of the non-European states participating
in the Conference, namely the United States and Canada; c) the fron-
tiers of the European states outside Europe.

The signatory states of the Final Act also pledged themselves to
refrain from any claims or actions aiming at the annexation or usurpation
of part or the whole of the territory of any participating state. Thus, they
pledged themselves not only not to take such action on their own be-
half , but equally to refrain from influencing another state or states
to undertake an action aiming at a change of frontiers. The prohibition
of such actions is unconditional and can not be waived on any account.
This also explains why, in order to prevent any weakening of the sig-
nificance of that principle, the statement on the possibility of peaceful
change of frontiers was not, in spite of all attempts to the contrary, in-
corporated in the text which concerned it.

During thet second phase of the preparatory work to the Conference,
the wording of the principle of the territorial integrity of states was
agreed upon without much controversy. This can be explained by the
fact that after World War II the obligation to respect the territorial
integrity of other states was given central status in international re-
lations. It figures in many international treaties, declarations and gov-
ernmental statements. It results not only from the fact that many
international instruments refer to the principles of the Charter of the
United Nations and, in particular, to the provisions of Article 2, p. 4,
but also from the fact that the mutual respect of territorial integrity
and sovereingty was recognized as the first among the five principles
of peaceful coexistence.

Any attempt at interpreting and explaining the actual meaning of
the concept of integrity must be based on Article 2, p. 4 of the United
Nations Charter. The prohibition to use force or the threat of force
against the territorial integrity or independence of any state was included
into the Charter only at the Conference of San Francisco; the draft of
the Charter elaborated in Dumbarton Oaks did not contain this



INVIOLABILITY OF FRONTIERS AND TERRITORIAL INTEGRITY 4L

qualification and prohibited only the threat or the use of force. Iits-
inclusion was the result of pressure exercized by small states.

A comparison of Article 10 of the Pact of the League of Nations-

with Article 2, p. 4 of the United Nations Charter shows the evolution,

of the principle of territorial integrity in the system of the United
Nations. Of essential importance is the universal scope of the pledge to
respect the territorial integrity of states. It applies not only to the UN
member-states but to all states, including non member-states of the UN..

And while the UN Charter, unlike the Pact of the League of Nations,,
does not devote a separate article to the problem of territorial integrity
and deals with it in connection with the prohibition to use force, the
mere fact that it prohibits unconditionally not only the use of force but.
also the threat to use force, broadens considerably the scope of the
obligation to respect the territorial integrity of states. It implies not
only the protection of the territorial integrity, the unconditional prohi-
bition and illegality of territorial acquisition by force, but also its
inviolability. Modern international law prohibits the use of force in
international relations when such action is intended to change existing,

frontiers and also when there is no such intention.
The text of the principle of territorial integrity of states, agreed

upon during phase II of the Conference on European Security and
Cooperation provides that:

“ The participating States will respect the territorial integrity of each of the*

participating States.
Accordingly, they will refrain from any action inconsistent with the purpose

and principles of the Charter of the United Nations against the territorial integ-
rity, political independence or the unity of any participating State, and in partic-
ular from any such action constituting a threat or use for force.

The participating States will likewise refrain from making each other's
territory the object of military occupation or other direct or indirect measures,

of force in contravention of international law, or the object of acquisition by means
of such measures or the threat of them. No such acquisition or occupation will
be recognized as legal.

All essential elements of the principle of territorial integrity have
been incorporated in the Declaration of Principles of the Helsinki Con-
ference. The participating states pledged themselves to refrain from
any action conflicting with the aims and principles of the United Nations
Charter and directed against the territorial integrity of another state,
in particular from any use of force or threat to use force. Under pro-
tection is both the integrity of the territory and is inviolability, due

it 4i

41 Conference on Security and Cooperation in Europe , Stage II— Geneva— doc..
CSCE/II/A/140.
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to the prohibition of military occupation and of any other action of
direct or indirect coercive nature.

By mentioning in the Declaration of Principles governing mutual
relations among participating states, of the principle of inviolability of
frontiers, by going beyond the limit of the use of force or the threat
to use force in the wording concerning territorial integrity, by introdu-
cing the prohibition of all actions contrary to the objectives and prin-
ciples of the UN Charter, the Final Act of the Helsinki Conference
marks a step forward in the development of international law as well
as a step forward in relation to the Declaration of Principles of the
UN of 1970.

A comparison of the territorial principles of the Helsinki Declaration
with the provisions of the Treaty between the FRC and Poland warrants
the conclusion that the Final Act developed and strenghtened the pro-
visions concerning the inviolability of frontiers and territorial integrity
The Final Act gave these provisions a regional status concerning re-
lations among all participating states. The fact that attempts made at
various preparatory stages to the Helsinki Conference and aiming at
retreating from the Treaties concluded by the FRG with the Soviet
Union and Poland ended in failure, closed finally the possibility of
sophistical interpretations designed to justify the treatment of the ter-
ritorial status quo in Central Europe as some kind of modus vivendi.
ritorial statut quo in Central Europe as some kind of modus vivendi.
claims or use of force, but also the possibility of other actions directed
against the integrity and inviolability of the territory, against the po-
litical independence or unity of any other state.

International public opinion views the Final Act of the Helsinki Con-
ference and the confirmation by it of the final and irrevocable territorial
and political order in Central Europe established by the Potsdam Treaty,
as equivalent to a Europen peace treaty. This appreciation is hardly
affected by the fact that from the formal point of view the Final Act
is not an international treaty. For it must be borne in mind that the
principles incorporated in the Helsinki Declaration are in accord with
international law: with the UN Charter and with the UN Declaration
of Principles of 1970, and therefore binding principles of international
law. The states participating in the Helsinki Conference, by stating that
they are ready to respect these principles and to apply them in practice
in their relations with all other participating states, irrespective of their
political, social and economic order, bestowed upon them the quality of
fundamental rules of customary law.
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The Establishment and Legal Status of International Economic
Organizations of the CMEA Member-States

by JERZY JAKUBOWSKI

1. The Actual Practice as Regards the Establishment of International
Economic Organizations of the CMEA Member-States

Hitherto joint unions and enterprises of the CMEA member-states 1

have been established directly or indirectly by international agreements.

Let us review briefly the nature of this practice.
Haldex, a joint Polish-Hungarian enterprise has been established bv

the agreement between the governments of Poland and Hungary signed
April 16, 1959. The analysis of Article l 2 and Article 103 reveals that
the enterprise came into being on the basis of that agreement and that,
while its subsequent registration had been necessary, the act itself had
been nothing more than a formality. This thesis, which I presented
in a paper published in 1968 4 is corroborated by the manner in which
many questions relating to the legal status of “ Haldex” have been dealt
with in the agreement (se Article 1, alinea 3 concerning the share cap-
ital, Article 2 on the legal situation of Hungarian national employed by
“ Haldex” ).

Since Article 13 of the agreement on the establishment of “ Haldex”

1 The CMEA system distinguishes intergovernmental economic organizations
and international economic organizations, the latter endowed with a legal per-
sonality under civil law. International economic organizations include interna-
tional economic unions, joint enterprises and international economic companies.
Their participants are national economic organizations of the CMEA member-states.

2 The second sentence in Article 1 is worded as follows: “ The enterprises
is being established [emphasis — J. J.] in the form of a joint stock company
under Polish law” .

3 Article 10 begins with the following words: “ The enterprise is being
established [emphasis — J. J.] for an indefinite period” .

4 j. JAKUBOWSKI, Przedsiqbiorstwa miqdzynarodowe. Po facia i klasyfikacja
[ International Enterprise. Concept and Classification], “ Panstwo i Prawo” , 1968,
No. 8, p. 122.
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did stipulate that it would enter into force the day of its confirmation
by the appropriate organs of the contracting states, the creation of the
enterprise had to be associated with that date; Haldex ecquired, how-
ever, legal personality with its entry into the register of commercial
companies in the district court of Katowice.

The same was true in the case of “ Interansmash” . The organization
had been established by the agreement between the governments of
Bulgaria and Hungary signed December 16, 1964. As stated by M. M.
Boguslavsky,5 it owed its creation to that agreement and to its charter
ratified by the Standing Bulgaro-Hungarian Economic Commission.

The Union Interatominstrument owes also its establishment to an
intergovernmental agreement signed by the governments of Bulgaria,
Czechoslovakia, GDR, Poland, Hungary and USSR, February 22, 1972.
This is clearly to be seen from Article 1 of the Agreement which states:

“ By virtue of the present Agreement the Contracting Parties create [emphasis
mine — J . J.] the International Economic Union of Nuclear Apparatus — Inter-
atominstrument” .

The same applies to the Union Interatomenergo (see Article 1 of the
Agreement signed by the governments of Bulgaria, Czechoslovakia, GDR,
Poland, Romania, Hungary and USSR, December 13, 1973), to the Union
Intertextilmash (see Article 1 of the Agreement signed by the govern-
ments of Bulgaria, Czechoslovakia, GDR, Poland, Romania, Hungary
and USSR, December 13, 1973) and to the Union Interchimvolokno (see

° Article 1, alinea 1 of the Agreement signed by the governments of Bul-
garia, Czechoslovakia, GDR, Poland, Romania, Hungary and USSR, June
21, 1974).

As the date of the establishment of the unions “ Interatominstrument” ,
“ Interatomenergo” , “ Intertextilmash” and “ Interchimvolokno” one con-
siders the date of entry into force of the appropriate international
agreements which coincides with the date of reception of the last do-
cument accepting the agreement by the depositary state.

The Polish-GDR joint enterprises “ Przyjazn” (Friendship) had also
been established by intergovernmental agreement. Article 3, alinea 1
of the Agreement signed by the two governments, June 12, 1972 states
clearly:

“ The enterprise is established as of the date of signature of the Agreement"
[emphasis mine — J. J.].

This brief review entitles to the conclusion that the act by which

5 M. M. BOGUSLAVSKIJ, Pravovoe regulirovanie mezdunarodnyh hozjaf -
stvennyh otnoSenij, Moskwa 1970, p. 209.
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the above mentioned unions and enterprises have been created are
intergovernmental agreements. This means that the date of creation
coincided with the date of signature or the date of entry into force.

The same thesis found its confirmation in paragraph 13, alinea 1 of
the Uniform Provisions Concerning the Creation and Activities of Inter-
national Economic Organizations of the CMEA Member-States adopted in
1976 by the Executive Committee of the CMEA.6 According to these
provisions a union established by an international agreement comes into
being following the procedure laid down by that agreement.

The establishment of the Polish-Czechoslovak enterprise “ Spedrapid”
followed a different procedure. “ Spedrapid” was created not by an
intergovernmental agreement but by an agreement under Polish
commercial law, namely by an agreement concerning the establishment
of a limited liability company of June 22, 1946. The personal status of
“Spedrapid” is regulated exclusively by Polish law. The agreement
between the Polish and Czechoslovak governments of 1956 introduced
no change in this respect, restricting itself to dealing with questions
cf public law.7

Since “ Spedrapid” is unotypical in this respect (it had been established
in 1949, long before the legal forms of cooperation between the mem-
ber-states of the CMEA were developed) it can be argued that the pro-
cedure followed in the establishment of joint unions and enterprises
cf the CMEA member-countries was that of concluding special
agreements on a governmental level, for the express purpose of
establishing a concrete union or enterprise.

The question arises as to why such a practice was adopted.
It seems that there are three reasons which explain why this was so.

First, the practice is rooted in the property system of the Socialist
states. Second, this procedure is the consequence of the management
system of the economy in the Socialist states. Third, it results from
the legal system of these countries.

It must be borne in mind that in all member-states of the CMEA
the nationalized enterprises play a decisive part in the national econo-
my, and that hitherto joint unions and enterprises have been created
out of components representing state (nationalized) property.8 The states
c.s such do not participate in these unions and enterprises, but such

6 The Uniform Provisions are not legally binding; they constitute guidelines
which could assist in the formulation of the statutes of the international economic
organizations established by the member-states of the CMEA.

7 Cf. j. JAKUBOWSKI, op. cit.f p. 118.
8 Cf . J. SlRJAEV, Socialisticeskaja sobstvennost' v uslovijah ekonomiceskoj

integracii stran-clenov SEV , “ Voprosy Ekonomiki” , 1973, No. 7, pp. 94— 102.
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unions and enterprises are composed of national economic organizations
which dispose of state (nationalized) property. It is therefore under-
standable that the States themselves participate in their establishment
by concluding intergovernmental agreements to that effect.

As was rightly pointed out by A. Burzynski,9 the management
systems of the national economy in the member-states of the CMEA
are oriented towards the organization of economic processes whose sole
participants can only be the national economic units. It is with these
units in mind that the economic mechanisms and the organizational
and legal structures have been developing and perfected.10 The activity
of international economic organizations could hardly find a suitable
place in the legal framework created for that system. It is generally
admitted in literature that the creation of a appropriate legal and eco-o

nomic environment determines the extent to which this form of
cooperation between the member-states of the CMEA can be successfully
applied. Such a favourable environment can be ensured only by the
states; thus, the establishment of joint unions and enterprises by states
solves that problem. Indeed, the intergovernmental agreements which
led to such joint ventures cover a wide range of problems affecting the
place of these unions and enterprises in the economic system of the
signatory states.

Finally, the reason why the establishment of international economic
organizations of the CMEA member-states takes place on the basis of
intergovernmental agreements is the legal system of these states which
not always allows for the creation of a legal personality of that type.
It has to be borne in mind that in this case we are dealing with a legal
person of a corporate type, based on shares, for only such a form opens
the way for participation of organizations from various countries. Thus,
for example, the Soviet Union permits the creation of share companies
but only on an ad personam basis, because there is no general legal
regulation on the subject. As far as legal doctrine is concerned, there
is general agreement that the law of the USSR has no appropriate legal
form for the joint unions and enterprises of the CMEA member-states.11

In the German Democratic Republic there are provisions dealing with

9 A. BURZYNSKI, Tworzenie osob praionych z udzialem inwestordw zagra-
nicznych (na tie ustawodawstwa panstw socjalistycznych) [The Creation of Legal
Persons with the Participation of Foreign Investors, under the Legal Systems of
the Socialist States ), “ Studia Prawnicze” , 1975, No. 2, p. 151.

Ibid .
n Cf. I. A. GRINGOLTS, Mezdunarodnye hozjajstvennye organizacii v stra-

nah-clenah SEV ( ponjatie i vidy ), “ U5enye Zapiski Vsesojuznogo Naufcno-Issledo-
vatel’skogo Instituta Sovetskogo Zakonodatel’stva” , 1973, voi. 28, p. 83.
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companies (see law of April 20, 1892 on limited liability companies and
law of January 30, 1937 on share companies but the prevailing opinion
is that these laws cannot be applied to international economic organiza-
tions of the CMEA countries.12 In Hungary there are provisions dealing,

with share companies and limited liability companies.13 Furthermore,
the Decree 19 of the Presidium of the Republic from 1970 has created
a new type of legal person, namely of economic companies with the
participation of foreign capital.14 And although all these forms are
available I do not think that they are adequate to deal with the inter-
national economic organizations of the CMEA member-states. A similar
situation prevails in Romania, where there are specific rules concerning;
mixed companies,16 however these rules are not adapted to deal with,

the establishment of joint economic organizations of the CMEA countries,

in Poland there are respective legal forms: in the case of “ Spedrapid”
and “ Haldex” the form of share company and company with limited
liability of the Commercial Code of 1934. These provisions fail, however,,
to provide an adequate legal framework for the joint organizations of
the CMEA countries.10

Even less adapted to the needs of the international economic orga-
nizations of the CMEA member-states is the legal system of these-
states regulating the principles and forms of exercising economic acti-
vity or the so-called public law aspects of this activity, for that legal
system is being developed to suit the requirements of the national!
market.

To sum up, it can be said that since national legislation was ill-suited
to the needs of the international economic organizations of the CMEA
member-states, it became necessary to create these organizations by
way of intergovernmental agreements.

It can be forecast that most probably the present procedure of
creating joint economic organizations by intergovernmental agreements

i* Cf . A. BURZYNSKI, op. cit., pp. 168— 169.
is Ibid ., p. 161.
14 Official Journal of the Hungarian People’s Republic, 1970, No. 66. Cf.

E. LONTAI, Recent Legislation in Hungary on Juridical Persons, “ Acta Juridica
Academiae Scientiarum Hungaricae” , vol. 13, 1971, p. 21 ff . See also A. BU-
RZYfiSKI, op. cit , p. 160.

is Cf . A. BURZYNSKI, op. Cit ., pp. 163— 167.
18 A. BURZYNSKI, op. cit , p. 169 draws rightly the attention to their “ double-

anachronism” . L. RASTER states that in no CMEA member-state there are legal
premises for the conclusion by economic entities of contracts on the establishment,

of a joint economic organization within the framework of the CMEA. (Funktion
und Rechtsstellung intemationaler Wirtschaftsorganisationen irn Prozess der sozia-
listischen Wirtschaftsintegration), Potsdam— Babelsberg, 1973, p. 93, note 174.



JERZY JAKUBOWSKI48

will also be applied in the future. Thus, A. Wasilkowski writes: “ In
theory it is also possible to establish joint enterprises on the basis of
civil law agreements without the states signing international agreements
to that effect. However the practice of the CMEA member-states is
not going in that direction. The Complex Programme provides expressly
for the conclusion of international agreements in connection with the
establishment of international economic unions and enterprises. Enter-
prises created exclusively on the basis of a civil law agreement would
have an international character only in the economic sense and not in
the legal sense. From the point of view of both their national and legal
status they would be subject to the legal system of a clearly defined
state” .17

A. Wasilkowski points out, quite rightly, that the system of prop-
erty, the system of planning and management of the national economies
of the socialist states prejudge to some extent the issue and make for
the necessity of concluding intergovernmental agreements. Writes he:

^“ While concentrating on the regulation of relationships between natio-
nalized organizations, i.e. within mainly one system of property, these
provisions [of administrative, financial law, etc. — paranthesis mine

— J. J .] could not always be applied to regulate the activities of inter -
Among» 18national enterprises which exceed that system of property,

the many questions which must be solved on that level the author
mentions: the general status of the enterprise in relation to the national
economic plan and to the suprevisory and controlling organs, current
financing and crediting, customs duties and the relation to the state
foreign trade monopoly.19

A. Wasilkowski does not imply that a joint economic unit must be
created by way of an intergovernmental agreement. It can be established
also on the basis of a civil law agreement concluded by economic units
of the CMEA member-states. However, the states concerned must de-

17 A. WASILKOWSKI, Socjalistyczna integracja gospodarcza [ Socialist Econo-
mic Integration], Warszawa 1974, p. 266 ff . The author made use of the idea
which I presented in my article Przedsiqbiorstwa miqdzynarodowe [ International
Enterprises ] , p. 114 ff .

Also B. W. Reutt is in favour of the creation of joint enterprises by way of
intergovernmental agreements. See B. W. REUTT, Miqdzynarodowe formy specja-
lizacji produkcji krajow RWPG [ International Forms of Specialization of Pro-
duction of the C M E A Member-States ] , in: Integracja ekonomiczna krajow socja-

.hstycznych [ Economic Integration of the Socialist States], edited by P. Bozyk,

Warszawa 1970, p. 171.
is Ibid ., p. 267.
1» Ibid .
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termine its relation to their economic sytems by way of an inter-
governmental agreement.20

A similar opinion is held by L. Riister. He believes that irrespective
of the procedure of creating international economic organizations of the
member-states of the CMEA, some problems connected with them must
be settled by way of an intergovernmental agreement or by an agreement
concluded by the organizations engaged in such a joint venture with
the appropriate state organs to which these organizations belong.21

According to Riister, the creation of international economic organ-
izations by way of intergovernmental agreements will also in the future
be the prevailing form.22 The creation of such organizations involve
problems which can not be solved directly by those participating in the
organizations, for they are subject to the authority of the supreme state
organs of the states concerned.23 These include, in the first place, all
problems connected with the exercise of economic activity.24 The most
effective way of solving these problems is the conclusion of an inter-
governmental agreement 25

L. Riister points out, quite rightly, that after the entry into force
of the uniform rules concerning the international economic organizations
of the CMEA member-states it will still be necessary to conclude inter-
governmental agreements which would deal with concrete individual
questions arising out of the specific nature of the various organizations.

While sharing the views expressed by A. Wasilkowski and L. Riister,
I would like to add that the conclusion of intergovernmental agreements
is dictated also by practical requirements. For, if a joint organization
of the CMEA member-states were the outcome of an agreement concluded
by economic organizations only, it would have been forced to act in
a similar manner as a national enterprise. Therefore, it would have
been impossible to realize the idea which lays at the very basis of the
concept of the division of labour and internationalization of production
in the socialist commonwealth, the idea of creating an enterprise of
a new type enjoying a special economic and legal status.

This, of course, does not mean that it is neither possible nor desirable

20

20 Ibid.
21 L. ROSTER, op. cit ., pp. 94— 95.
22 L. ROSTER: Funktion und Rechtsstellung internationaler Wirtschaftsorga-

nisationer, im Prozess der sozialistischen okonomisehen Integration, in: So2ialistische
ckonomische Integration. Rechtsfragen, Berlin 1974, p. 109.

» Ibid .
24 Ibid ., pp. 109— 110.
25 Ibid ., p. 110.
28 Ibid .

4 — Polish Yearbook of International XI
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to seek a unification of legal solutions concerning international economic
organizations of the CMEA member-states. There are many problems
which all these organizations share in common and therefore unification
is both possible and desirable.27

Thus? the opinion expressed by W. Kutikov to the effect that “ the
establishment of a joint enterprise takes place in accordance with the
ruls of private international law
“ Spedrapid” .

The arguments in favour of the continuation of creation of inter-
national unions and joint enterprises by way of intergovernmental
agreements do not apply to international economic partnership which
have no legal personality. Such companies are and ought to be established
by way of civil law agreements; most often this will be an agreement
on the establishment of a civil law partnership.

> > 28 applies only to such cases as

2. The Establishment of International Economic Organizations in the
Light of the Uniform Rules of 1976

The general provision concerning the establishment of international
economic organizations is contained in paragraph 6 of the Uniform
Rules of 1976. According to that provision an international economic or-
ganization can be established by way of an international agreement
(intergovernmental agreement) or by way of a civil law agreement
concluded by the participants of such an organization. The intergovern -
mental agreement can also serve as a basis for the conclusion of a civil
law agreement by the participants. Such an intergovernmental agreement
or civil law agreement which establishes an international economic or-
ganization constitutes a founding act (see para. 11, p. 1 of the Uniform
Rules).

Detailed rules concerning the establishment of joint unions are

27 Many authors propose the unification of the rules governing these matters.
See, among others, M. VILAGHY, Rechtliche und organisatorische Fragen der
gemeinsamen Unternehmungen der RGWH-Staten, Thesen, paper presented at the
scientific conference in Szeged, 1978, p. 7; J. JAKUBOWSKI, Integracja gospo-
darcza krajow RWPG a niektore problemy unifikacji prawa [The Economic Inte-
gration of the C M E A and Some Problem of the Unification of Law ] , “ Panstwo
i Prawo”, 1970, No. 5, p. 684; F. MADE, Juristische Fragen der Entwicklung einer
wirtschaftlichen Integration in den COMECON Landern, Stuttgart 1971, p. 63 ff.

28 V. KUTIKOW, Allgemeine Uberlegungen iiber den Rechtscharakter gemein-
earner Betriebe im System des Rates fur Gegenseitige Wirtschaftshilfe, in: Rechts-
fragen der Integration und Kooperation in Ost und West, West Berlin 1976, p. 235
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contained in paragraphs 12 and 13 of the Uniform Rules Pursuant to
parapraph 12, alinea 2 a union must be endowed with a charter. The
charter developes the provisions of the founding act and can also contain
additional provisions on internal regulations of the union’s activity.

Paragraph 13 of the Uniform Rules define the moment at which the
union can be considered as having come into being. A union established
by way of an intergovernmental agreement comes into being according
to the procedure laid down in the agreement. If the procedure has not
been specified in the agreement and in all other cases, the union is being
created in accordance with the procedure set forth in the legislation of
the country of residence (ara. 13, alinea 1).

If the legislation of the country of the administration of the union
calls for mandatory registration, the union must be registered also when,
pursuant to the provision of paragraph 13, alinea 1 it is assumed that
its establishment does not depend on the registration (see para. 13, alinea
3 of the Uniform Provisions).

The provisions of paragraph 47 of the Uniform Provisions define
the terms which must be observed by the founding act and the charter
of the joint enterprise. The majority of requirements is identical with
those of the founding act and charter of a union. There are also some
differences. Thus, as far as unions are concerned some provisions must
be included into the charter, whereas for enterprises the Provisions
call for inclusion into the founding act.

An international economic organization established by way of an
intergovernmental agreement can have a charter which is adopted
pursuant to the procedure laid down in the agreement. Consequently,
the settlement of a given issue in the founding act can also take place
in the charter (para. 68, alinea 2 of the Uniform Provisions).

An international economic organization established by way of an
intergovernmental agreement comes into being with the entry into force
of the agreement, unless the agreement states otherwise. When the
company is established by way of a civil law agreement its coming into
being coincides with the entry into force of the agreement (para. 68,
alinea 3 of the Uniform Provisions).

A civil law agreement establishing an international economic orga-
nization is considered as having been concluded when all parties have
deposited their signatures. It enters into force at the day of signing,
unless another procedure is explicitely or impliedly provided for in the
agreement itself. When the entry into force of such a civil law agreement
is subject to its confirmation by the appropriate organs of one or
several signatories, its entry into force takes place upon reception of
the last confirmation (para. 68, alinea 4 of the Uniform Provisions).
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3. The Acquisition of Legal Personality by International Economic
Unions and by Joint Enterprises

Let us start by reminding the way in which the hitherto existing
joint unions and enterprises of the CMEA member-states acquired their
legal personality.

In the case of the joint enterprises “Spedrapid” , “ Haldex” and
“ Przyjazn” a distinction must be made between the moment of
conclusion of the founding agreement and the moment of acquisition by
these enterprises of their legal personality. The limited liability com-
pany “ Spedrapid” had been established by way of a civil law agreement
which could not bestow on it legal personality; “ Spedrapid” acquired
legal personality on the basis of Article 171, paragraph 1 of the Polish
Commercial Code as a result of its registration in the Commercial
Register at the Court in Cracow. The share company “ Haldex” had
been established by way of an intergovernmental agreement, but it
did acquire legal personality on the basis of Article 385, paragraph 1
of the Polish Commercial Code following its registration in the
Commercial Register at the Court in Katowice. The joint enterprise
“ Przyjazn” owed its establishment also to an intergovernmental agree-
ment, but it too acquired legal personality at the moment of
registration; pursuant to Article 3, alinea 1 of the agreement, the
enterprise came into being at the day of the signing of the agreement,
however the acquisition of legal personality coincided with the day
of its registration in the register of state enterprises in Poland (Art. 3,
alinea 2 of the agreement).

It is less easy to pinpoint the moment of acquisition of legal per-
sonality by the hitherto existing international economic unions. As
pointed out in chapter IV, 3 of the Uniform Provisions, the date of
coming into being of the unions Interatominstrument, Interatomenergo,
Intertextilmash and Interchimvolokno is the date of the entry into force
of the appropriate intergovernmental agreements, this coinciding with
the reception by the depositary state of the last document confirming
the agreement. On the other hand, as far as the acquisition of legal
personality by the union is concerned, it seems that in this case it is
possible to accept as an interpretative pattern the principle embodied
in paragraph 13 of the Uniform Provisions, which although of a later
date, agreed upon in 1976, can nonetheless be treated as an expression
of the conception adopted by the CMEA member-states and can there-
fore be considered as an interpretative directive to be applied when
the problem had not been solved, or in case of doubt, also with respect
to international economic organizations established earlier. The provision
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of paragraph 13, alinea 1 of the Uniform Provisions states that a union
established by way of an international agreement comes into being in
accordance with the procedure laid down in the agreement. Since in
the case of the existing unions this coincides with the moment of entry
into force of the agreement and since it can be considered that the
unions owe their legal personality to the founding agreements, it could
therefore be said that with the moment of entry into force of the
agreement the union acquires also its legal personality.

At this juncture one may recall the content of paragraph 13, alinea 3:
when the legislation of the country of place of administration of the
union call for mandatory registration, the union is subject to this
obligation also when, pursuant to the provision of paragraph 13, alinea 1,
it is considered as having come into being irrespective of registration.
In that case the registration has no constitutive features and it can
be considered that unions did acquire legal personality at the moment
of entry into force of the respective international agreements.

According to L. Riister the establishment of an international eco-
nomic organization cannot be made subject to its registration in the
country of its place of administration, even though the legislation of .
that country may impart to the act of registration specific legal
consequences. It would indeed constitute a violation of the principle of
sovereign equality of the member-states of the CMEA if the creation
by them, or pursuant to their agreement, of an international organization
would depend on whether one of them (the country of the place of
administration) acting unilaterally (i.e. by registration of a constitutive
nature) accorded or refused to grant its permission.

Following the further internationalization of the legal status of joint
unions and enterprises of the CMEA countries one could eventually
envisage a form of international registration, for example with the
Secretariat of the CMEA.30 Such an international registration would be
tantamount to the acquisition of the legal personality in all CMEA
member-states as well as the acquisition of legal personality of an
international character.

Since international economic partnerships are not entitled ex de-
finitione to legal personality, their situation will not be discussed in
this connection.

29

39 L. Riister, op. cit ., p. 95.
30 Cf . J. JAKUBOWSKI, Miqdzynarodowe zjednoczenia i przedsiqbiorstwa kra-

j6w RWPG [ International Unions and Enterprises of the C M E A Member-States ] ,
in: Socjalistyczna integracja gospodarcza [ Socialist Economic Integration ] , edited
by Z. Klepacki, Warszawa 1974, p. 193.
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4. The Legal Character of the International Economic Organizations
of the Member-States of the CMEA

Unlike domestic economic organizations of the CMEA countries,
CMEA international economic organizations are not international organ-
izations under international public law. As a rule, they are considered
to be legal persons under civil law.31

Such a legal qualification is acceptable, privided that the term “ civil
law” is properly interpreted. For, if the term “ civil law” were to cover
a concrete legal system, then the assertion that international economic
organizations are legal persons under civil law could be accepted only
with respect to organizations whose legal status is fully correlated with
the legal system of a specific state. However, since as a rule the
fundamentals of a personal status are defined in an intergovernmental
agreement through “ reference” to internal law only as to “ subsidiary
status” , such an assertion could hardly be valid as a general statement.

This will not be the case if we consider the international economic
organizations of the CMEA member-states to have legal personality
under civil law understood as a set of legal principles and not as a
distinct branch of a specific legal system. What we have in mind is not
civil law as part of a legal system but a civil method of regulating social
relations.32 Such a regulation can be a part of a national legal system
and also a component of an international legislation — of a legislation
ad hoc, as in the case of inter-state agreements settling up international
economic organizations of the CMEA member-states, or of a general
legislation proposed by some authors.

The “ civil” character of the international economic organizations of
the CMEA member-states is above all determined by the fact that they
are, both from the economic and legal point of view, similar to national
economic organizations (unions, enterprises, etc) which are the subjects
of civil law.

In this connection the problem arises as to the proper interpretation
of paragraph 9 of the Uniform Provisions, of 1976 which reads as
follows:

“ A union, joint enterprise and branch with legal personality is a legal person
of the country of its domicile” .
How is that rule to be interpreted?

31 This relates to international economic unions and joint enterprises and their
branches endowed with legal personality.

32 Cf. A. STELMACHOWSKI, Czy kryzys prawa cywilnego? [ Is Civil Law in
a State of Crisis? ] , “ Ruch Prawniczy, Ekonomiczny i Socjologiczny” , 1974, No. 3,

pp. 271— 282.
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One possibility would be to accept that the organization has always
and only one legal personality;; that of the country of the place of
administration. In my view however, such an interpretation would be
erroneous for there are international economic organizations which owe
their legal personality not so much (or not only) to the law of the
country of the place of administration, but to an inter-governmental
agreement. In the case of some organizations the acceptance of the
assertion that they came into being on the basis of the law of the
country of the place of administration would cause considerable
difficulties. Here is one example: under what provisions of Polish law
has been created the joint spinning mill “ Przyjazn” , which is neither
a joint stock company, nor a cooperative, nor an enterprise falling
under the Decree of 1950 on state enterprises.33

It seems to me that another interpretation of paragraph 9 of the
Uniform Rules would be more correct, namely that paragraph 9 re-
presents a postulate (since the Uniform Rules have no normative cha-
racter) calling upon the member-states of the CMEA that they recognize
as legal persons not only international economic organizations established
under their internal law, but also such international economic organ-
izations which, although not set up that way, have their headquarters
on the territory of that state.

What matters really is to remove all possible doubts that organizations
set up by inter-governmental agreements enjoy all the rights of a legal
person on the territory of the country of the place of administration.

A distinction must be made between the assertion that the inter-
national economic organizations of the CMEA member-states have a
legal personality under civil law and the assertion that they are
subjects of civil law. The term “ subject of civil law” has a larger scope
than the term “ legal person under civil law” , for apart from the latter
it covers all physical persons and organizations which are only partially
subjects of civil law.34 Also a state can be subject of civil law. When
using the term “subject of civil law” we draw the attention to the
fact that we are dealing with somebody (or somjething) who (or which)
can become a party in a civil law relationship.

Also when using the term “subject of civil law” we do not prejudge
the issue as to whether we consider civil law to be a part of a specific

33 Unified text: “ Dziennik Ustaw” [Journal of Laws], 1960, No. 18, item 111.
84 For example, under Polish law an “ open company” and under English Law

a “ partnership” . Cf. J. JAKUBOWSKI, Przedsiqbiorstwa w handlu miqdzynarodo-
wym. Problematyka prawna [ Enterprises in International Trade. Legal Problems1,
Warszawa 1970, p. 97 ff .
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legal system; what we have in mind is civil law in general, including
civil law regulations arising out of international legislation.35

In that understanding legal persons under civil law are only inter-
national economic unions and joint enterprises whereas international
economic partnerships have no legal personality. This found its re-
flection in the Uniform Provisions Concerning the Creation and Activities
of International Economic Organizations of the CMEA Member-States
of 1976 (paras. 3— 5). The question arises, however, international eco-
nomic partnerships — which have no legal personality — certain ele-
ments of legal subjectivity.

An international economic partnership may dispose of separate assets
enabling it to carry out its activity (para. 73 of the Uniform Provisions
of 1976); it may carry out such activity under its own separate trade
name (para. 69 of the Uniform Provisions of 1976), it may enjoy
a considerable degree of organizational autonomy (paras. 70 and 71 of
the Uniform Provisions of 1976). However, nothing in the Uniform
Provisions of 1976 endowes the international economic partnership with
legal subjectivity. The partnership itself is not a legal subject; it re-
presents only a specific form of cooperation of legal subjects for the
purpose of carrying out joint activities, a form akin to a civil law
partnership.30

Having established that international economic unions and joint
enterprises are legal persons, we must now examine what kind of legal
person we have in mind. However, this is easier said than done.

While it is true that jthe Uniform Provisions of 1976 state in pa-
ragraph 9 that international economic unions and joint enterprises and
their branches are legal persons of the country of residence, it must be
said that this formula gives rise to serious problems of interpretation.

These interpretative difficulties arise, above all, with regard to the
legal l'orm of the international economic union and joint enterprise.

The generally prevailing view is that the legal form of of a com-
pany created under the traditional commercial law of the capitalist

85 On problems of international legislation, see J. JAKUBOWSKI, Prawo je~
dnolite to miqdzynarodowym obrocie gospodarczym [Unified Law in International
Economic Intercourse ] , Warszawa 1972, p. 11 ff ., p. 175 ff .

M As far as Polish law is concerned, see W. CZACHORSKI, Prawo zobowiq-
zan w zarysie [Outline of the Law of Obligations], Warszawa 1968, p. 638 ff.;
A. OHANOWICZ, J. GORSKI, Zarys prawa zobowiqzan [Outline of the Law of
Obligations ] , Warszawa 1970, pp. 478— 482. The institution of a civil law partnership
is known in the legal systems of other countries of the CMEA; in the USSR its
counterpart is an agreement on Joint activity (dogovor o sovmestnoj dejateVnosti );
cf. Article 434 ff . of the Civil Code of the Russian FSSR.
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timeS, still in force in one form or another in the member-states of
the CMEA cannot be applied to international economic organizations of
the CMEA.37

In some countries (for example in Hungary 38) a special form of -

a company for enterprises with mixed capital has been created, how-
ever this was done in order to attract capital from capitalist countries, ,

and these provisions are ill-suited to the requirements of cooperation,

between socialist states.39

An international economic union is no doubt the counterpart of the-
industrial unions and similar organizations of the industry of the-

member-states of the CMEA.40 However, I do not think that it is possible -
to accept the view that paragraph 9 of the Uniform Provisions of 1976
can be interpreted in such a way that the national provisions concerning
industrial unions introduced in order to facilitate the management of the-
national economies of the CMEA member-states could be treated as
adequate considering the needs which must be met when organiz-
ing the cooperation of the industries of the various CMEA member-states-’
within the framework of an international economic union. On the-
other hand, it must be recognized that in the case of an international
economic union we are dealing with a legal form created especially for
the purpose of industrial cooperation between the member-states of
the CMEA. This particular legal form outlined generally in the Complex
Programme of 1971 and defined in a more detailed way in the Uniform-

Provisions of 1976 found its normative expression in the intergovern-
mental agreements which, so far, hare been the origin of the various;
international economic unions.

The same applies to joint enterprises. It is generally accepted 41 that
the legal from of the state enterprise known to the law of all the CMEA
member-states 42 is ill-suited to the purposes of the joint enterprises of ~

the CMEA member-states, for — as in the case of legal regulation of'

industrial unions — this legal structure constitutes the legal expres-
sion of the system management and intercourse within the framework

87 Cf . among others, L. RUSTER, op. cit., p. 204; A. JANIK, OsobowoS6 prawna
xospolnych przedsiqbiorstw krajow RWPG [The Legal Personality of the Joint
Enterprises of the CMEA Member-States], “ Panstwo i Prawo” , 1977, No. 5, pp. 94— 95. .

88 A. BURZYftSKI, op. cit ., pp. 161— 163; A. JANIK, op. cit., p. 94.
89 A. JANIK, ibid.
40 Cf . T. JANUSZ, Funkcje gospodarcze zjednoczeh przemyslowych [ Economic-

Functions of Industrial Unions ] , Warszawa 1976, p. 27 ff .
41 A. JANIK, op. cit , p. 95.

J. JAKUBOWSKI, Przedsiqbiorstwa w handlu miqdzynarodowym [ Enter-
prises in International Trade ] , p. 19 £f.

42
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of the national economies of particular states. There is still another
iactor which makes the national legal -rules inadequate for the purposes
of joint enterprises, namely the fact that a joint enterprise is of the
nature of a corporation, shared by the partners, whereas the legal form
of a state enterprise of the national law of the CMEA member-states
is not based on the idea of shares, but on the idea of allocation of assets
{to the organization or enterprise).

Consequently, the. joint enterprise of the CMEA member-states must
be considered as a new legal form created specially for the purpose of
joint economic activity of the CMEA member-states. This particular
legal form outlined in the Complex Programme of 1971 and defined in
greater detail in the Uniform Provisions of 1976 had found its normative
expression in the intergovernmental agreements which, so far, had
provided the legal basis for the establishment of the various joint enter-
prises. We share the view of the Bulgarian legal expert W. Tadjer that
we are dealing here with a new type of company, different from the
company of the capitalist type.44

The interpretative problems outlined above can result in difficulties
in the case of international economic unions and joint enterprises
established not by way of an intergovernmental agreement or by way
of reference to such agreement, but by way of an agreement between
the participants of such an organization. This can be prevented only
if the Uniform Provisions of 1976 will at some future date and after
appropriate modification acquire a normative character.

Both the practice of concluding agreements on the establishment
of international economic unions and joint enterprises as well as the
Uniform provisions of 1976 (paras 3 and 4) demonstrate that the mem-
ber-states of the CMEA consider the legal personality to be a useful
legal construction in this respect as well as an indispensible condition

43

Cf. A. WOLTER, Prawo cywilne. Zarys czq§ci ogolnej [Civil Law. Outline
of the General Part ], Vth ed., brought up to date by J. IGNATOWICZ, War-
szawa 1977, p. 181. On the other hand, S. SZER, Prawo cywilne. Cz%$6 ogolna

{Civil Law. General Part ] , Warszawa 1967, p. 195; S. BUCZKOWSKI, Z. K. NO-
WAKOWSKI, Prawo obrotu uspolecznionego [The Law of Socialized Intercourse ] ,
Warszawa 1974, p. 77; S. GRZYBOWSKI, System prawa cywilnego. Cz$&6 ogolna

{The System of Civil Law. General Part ] , Wroclaw— Warszawa— Krakow— Gdansk
1974, p. 354, express doubts as to whether the term “ legal person of the institu-
tional type” , can be applied to state enterprises.

W. TADJER, Voprosy na mezdunarodnite stopanski organisacjii na stranite
clenki nas SEV [The Problems of International Economic Organizations of the
Member-States of the C M E A ] , “ GodiSnik na Sofijskija Universytet, YuridiCeskij
Fakultet” , vol. 65, part 1, Sofia 1974, p. 282.

43
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of their proper functioning. Thus, in this field the usefulness of this
legal construction is fully recognized.45

5. The Nationality of the International Economic Organizations of the
CMEA Member-States

The internationality of international economic organizations endow-
ed with legal personality (international economic unions and joint
enterprises) is expressed, above all, by their international subordination.
This means that they do not belong exclusively to one state (state of
the place of administration or state of registration); we are dealing here
with legal persons belonging to two or more states,48 states whose eco-
nomic organizations participate in such an international economic organ-
ization.

The thesis that the international economic unions and joint enter-
prises of the CMEA member-states have international “ nationality” does
not raise, in my opinion, any doubts whenever such organizations are
being established by way of intergovernmental agreements. In such a
case, both the intergovernmental procedure of creation of a legal per-
sonality as well as the solution by way of intergovernmental agreement
of the fundamental problems of its functioning (and this is what happens
when intergovernmental agreements are being concluded) preclude the
treatment of such a legal person exclusively as belonging to the state
on whose territory it has chosen to stablish its headquarters. The
situation differs from the situation of a so-called mixed company created
on the basis of an agreement establishing a company with the parti-
cipation of the capital of a socialist enterprise in a Western country
or with the participation of the capital from a western state in a
socialist country.

Of a different nature is the situation of international economic
unions and joint enterprises established not by way of intergovernmental
agreements but by way of agreements concluded directly between the

45 L. ROSTER, op. czt., p. 130, note 238. While sharing the reservations as to
whether the institution of legal personality is adapted to conditions of the Socialist
system, he states that it is impossible to do without this institution in the case
of international economic unions of the CMEA member-states.

For the concept of nationality comp. W. LUDWICZAK, Przynalezno§6 osob
prawnych u> §wietle prawa prywatnego miqdzynarodowego [The Nationality oj
Legal Persons in the Light of Private International Law ] , “ Ruch Prawniczy, Eko-
nomiczny i Socjologiczny” , 1968, No. 3; J. JAKUBOWSKI, Przedsiqbiorstwa mi%-
dzynarodowe [ International Enterprises], p. 115 ff .
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participating parties. The absence of governments representing states
other than the state of the place of administration cause that we are
dealing with a legal personality established in conformity with the legal
system of the state of the place of administration and remaining within
the confines of that system. It can be said that such an organization
belongs to the state of the place of administration.

We are confronting a particular situation when, pursuant to pa-
ragraph 6, alinea 2 of the Uniform Provisions of 1976, an intergovern-
mental agreement provides the basis for the conclusion of a civil law
contract between the participating parties. It seems that the question
as to whether such an organization has a national or international state
adherence can be answered only in the light of a given intergovern-
mental agreement. If such an agreement does not specifically imply
international status, it must be concluded that the organization belongs
to the state of the place of administration.

In view of the fact that some member-state of the CMEA accept,
with regard to legal persons, the theory of registration, the question
arises as to whether it is possible to apply always the criterion of the
place of administration. It seems that in the case of international eco-
nomic organizations of the CMEA member-states the determining factor
is the place of administration and that this place — when there is no
international status — determines the status of the organization. In the
Uniform Provisions of 1976 there are many references to that place
(paras 8, 9, 10 and others).47

The problem of national or international status does not seem to
arise with regard to international economic partnership because they
are not legal subjects but rather a form of cooperation of legal subjects
from various countries.

The question arises as to the practical importance of the nationality
of the international economic organizations.

It has no importance for the question of their personal status or
for their right to exercise legal functions. On the other hand, it de-
termines to a significant extent their legal situation in the field of
public law — administrative, financial, etc. The interntaional status
of such an organization results in the fact that it is being considered
in the country of place of administration as something special and
consequently it is not treated in all circumstances in the same way

47 Comp. B. STEFANESCU, I. RUCAREANU, La loi applicable au statut or-
ganique des organizations economiques internationales de type non gouvernmental
des pays membres du CAEM , “ Revue Roumaine des Sciences Soeiales, Sciences
Juridiques” , 1974, No. 2, p. 250.
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as the national economic organizations. International status has therefore
some influence on the legal situation of the organization.

6. The Personal Status of the International Economic Organizations
of the CMEA Member-States

The concept of “ personal status” defines a legal situation of a person,
understood, however, in a narrow sense, as the overall legal regulation
concerning rather is “ existence” than its “ functioning” .

The range of problems of the personal status of legal persons include,
ipart from the problem of legal capacity and personal rights, such as
irade mark rights, protection of personal dignity, etc, problems connected
with their creation, with the definition of their legal character, with
their internal structure, with the principles of their internal functioning,
with the changes in their character, internal structure and internal
functioning, with their liquidation, etc.

The nationality of a person must be distinguished from the concepts
of “ personal status” of legal persons. In the same way as the concept
of personal status falls within the scope of conflict law, the concept of
nationality has a broader frame of reference and plays a specific role
with regard to the treatment of foreigners in various fields of the
so-called public law, in particular in the field of public international
law. The criterion of nationality makes it possible to distinguish between
national legal persons and foreign legal persons, as well as between legal
persons belonging to one foreign state and legal persons belonging to
another foreign state; this may be of importance, for example, in the
most favoured nation treatment.

The fundamental problem of the personal status of the international
economic organizations of the CMEA member-states 48 is the problem
of the legal system to be applied when determining in personal status
cf these organizations.

We were approaching the solution of that problem when stating
that the international economic organizations of the CMEA member-states
are not international organizations within the understanding of public
iternational law (i.e. that public international law does not determine
the personal status of these organizations) and that they are “ legal
persons of a civil law character” .

As stated already above, in order to define the personal status of

48 This concerns only international economic unions and joint enterprises. The
specific nature — from that point of view — of international economic partnerships
will be examined below.
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the international economic organizations of the CMEA member-states
one must distinguish between organizations established on the basis
of contract concluded by two or more organizaitons of participating
states and organizations established on the basis of an intergovern-
mental agreement.

Let us consider first the problem of the personal status of inter-
national economic unions and joint enterprises of the CMEA member-
states created by way of contract concluded by participating orga-
nizations.

The question arises as to whether the parties to such an agreement
have the capacity to determine the law applicable to the personal status
of the organization. It seems that the choice of law is not admissible
in this case, because under conflict law of the CMEA member-states
the choice of law is admitted only with regard to contracts in the sphere
of obligations, whereas it is difficult to treat a contract concluded in
order to establish and international economic union or joint enterprise
of the CMEA member-states as a simple obligation contract, such as
a contract of sale or carriage. In this case there is the possibility of the
so-called improper choice of law 40 consisting of the choice of the state
in which the organization is due to acquire its legal personality. Pursuant
to the rules applied in the case of conflict of law in some CMEA states,
this must be the country of place of administration (for example: Bul-
garia,50 Poland,51 Romania 52); as far as other CMEA states are concern-
ed, it can be a state other than the state of place of administration,
provided that it is a member-state of the CMEA (for example: Czecho-
slovakia,53 GDR,54 USSR 55). However, since there will probably be no

49 On the concept of the improper choice of law see J. SKAPSKI, Autonomia
woli w prawie miqdzynarodowym prywatnym w zakresie zobowiqzah z umow
[The Freedom of Choice in Private International Law as Regards Contractual Obli -

gations], Krak6w 1964, p. 26 ff .
60 A. KOSHUHAROV, Chronique de jurisprudence de la Cour arbitrate pres

de la Chambre de commerce bulgare, “ Journal du Droit International” (Clunet),
1976, No. 1, p. 160.

61 Article 9, paragraph 2 of the Law on Private International Law of 1965.
Comp. J. JAKUBOWSKI, Osoby prawne w polskim prawie prywatnym miqdzy-
v.arodowym [ Legal Persons in the Polish Private International Law ] , “ Paristwo
i Prawo” , 1969, No. 8— 9, p. 268 ff .

« B. STEFANESCU, I. RUCAREANU, op. cit., p. 258.
58 Para. 9, alinea 1 of the Code of International Trade of the Czechoslovak

Socialist Republic of 1963.
54 Para. 8 of the Law of 1975 on the application of the law to international

relations of civil and family law, to labour law and also to international economic
contracts.

« A. LUNTZ, Conflict of Laws in International Sale: Theory and Practice
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cases whereby international economic organizations will be established-
in accordance with the law of one member-state of the CMEA with the
place of administration in another memoer-state of the CMEA, it can
be assumed that the personal status of such an organization is governed ,

by the law of the state of place of administration. This is confirmed
by paragraph 89, alinea 1 of the Uniform Provisions which states that-

with respect to problems which have not been settled or settled in an
incomplete way by the Uniform Provisions, the situation of international
economic unions and joint enterprises and their branches is determined
by the law of the state of place of administration.

The application of this rule is, however, restricted by the provision,
that such is the case if the founding act and character do not state-
otherwise. As emphasized above, it does not seem that when an inter-
national economic union or a joint enterprise is being established by
way of an agreement signed by the participants it could legally be
possible to choose another law.

The problem differs if the international economic organization
follows the signing of an intergovernmental agreement. In that case,,
when defining the personal status of such an organization, it is ne-
cessary to take into account the content of that agreement. The agree-
ment can define the personal status of the organization by mentioning
the legal system which will determine its personal status. However, if
the agreement itself defines — as had been the case generally hitherto-— the fundamental aspects of the personal status, it must be accepted
that its principal personal status is determined in the agreement itself,
and that the national law indicated therein is applied subsidiarily. This-
derives, among other things, from paragraph 88 of the Uniform Pro-
visions deciding, that to international organizations established by way-
of an intergovernmental agreement the provisions of the Uniform.

Provisions apply only in a supplementary way, i.e. only when the-
agreement does not stipulate otherwise. This relates equally to branches
of unions or joint enterprises, including the case when the charter of
a branch has been adopted or ratified by the parties to the intergovern-
mental agreement.

The legal system indicated by the intergovernmental agreement on
the establishment of an international economic union or a joint enter— ,

prise is and most often will probably be the law of the country of the
place of administration.

If the intergovernmental agreement fails to define the personal status:

of Socialist Countries, “ Recueil des Cours de l’AcadSmie de Droit International” ;.
1965, vol. 1, p. 44— 45 and 47.
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of the organization and to define the national legal system which
•constitutes its personal status, it must be assumed — taking into consid-
eration the remarks made above in connection with the situation of

•an organization established by contract of the participating parties, that
the law which applies is the law of the country of the place of admi-
nistration.

A particular situation arises when we are dealing with an inter-
governmental agreement which is only a premise for the conclusion
of a contract between the parties agreeing to establish an international
economic union or a joint enterprise. It may be assumed that in such
a case the intergovernmental agreement will restrict itself to aspects
of public law determining the international status of such an union or
enterprise without touching upon the personal status, for it can rightly
be considered that this complicated way of creating an organization has
the purpose of leaving the problems of personal status to the national
legal system, which in practice means heaving it to the law of the
country of the place of administration. We will therefore have an iden-
tical situation to that arising in the case of the establishment of an
international economic organization by way of a contract between parti-
cipants.

It has to be pointed out that pursuant to paragraph 89, alinea 1,
sentence 2 of the Uniform Provisions no other law can be applied to

-a civil law contract on the establishment of an international economic
organization than that applying to the organization itself. This provision
can, by its very nature, find its application to legal persons, in whose
case one can distinguish between a founding agreement and the legal
person itself . This means that the provision deals with international
economic unions and joint enterprises.

The above consideration do not apply to international economic
partnerships in the case of which the problem of their personal status
does not arise, since they are not legal subjects. They are not legal
persons, but long-term contractual cooperation links. And that is why
we are dealing not with the question of the law determining the person-
al status but with the question of the law regulating the contract.

In the case of establishment of an international economic partnership
by way of an intergovernmental agreement (which can occur in the
light of para. 68 of the Uniform Provisions of 1976), the agreement can

56

50 B. STEFANESCU and I. RUCAREANU, op. ciLr p. 259 have no doubts
that the Uniform Rules concerning the establishment and functioning of interna-
tional economic organizations of 1976 are based on the principle of the law of the
place of administration. The authors is of the view that this theory is more
appropriate than the theory of the place of registration.
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determine the law applying to the international economic partnership.

If the intergovernmental agreement fails to do so, the same rules apply
as in the case of the establishment of such a partnership by way of
a contract between the participating parties themselves.

When an international economic partnership is being established
by way of contract between the participating parties it must be stated,
in the first place, that the contract can stipulate the law applicable to it.
The conflitc of law rules of the CMEA member-states admits, in prin-
ciple, the choice of law by the parties of an obligation relationship,
while the agreement on the establishment of an international economic
partnership must be recognized as belonging to obligation relationships;
the closest to such an institution of the law of obligations is the
agreement on a civil law partnership (in the USSR — the contract on
joint activity).

Taking into account the nature of the institution of the international
economic partnership as a form of cooperation within the framework
of the CMEA, it can be assumed that the parties to such a civil law
contract on the establishment of such a partnership can submit in only
to the law of one of the member-states of the CMEA. The Czechoslovak
legal expert Z. Kucera expresses the view that the Czechoslovak parti-
cipant to such a contract could not accept the application of any other
law than the Czechoslovak law in the case of an international economic
partnership acting on the territory of the CSSR.57

In some legal systems certain problems may arise in connection
with the choice of law for an agreement on the establishment of an
international economic partnership. Thus, in the light of Article 25,,

paragraph 1 of the Polish Act on Private International Law of 1965
the efficacy of the choice of law depends on the existence of a link
between the agreement and the law chosen by the parties. This would
therefore mean that the parties to a civil law contract on the establish-r

ment of an international* economic partnership could not submit such
an agreement to the law of a member-states of the CMEA not partici-
pating in the company, with the exception of the rather improbable
case that the participating parties decide to choose the territory of the
non-participating state as the place of activity of the partnership.

In turn, on the ground of the law of USSR doubts could arise as to

58

67 Z. KUCERA, Zrizovani a cinnost mezinarodnich hospodarskych organizaci
v CSSR s hlediska ceskoslovenskeho mezinarodniho prava soukromeho [The
Establishment and Functioning oj International Economic Organizations in the
Czechoslovak Socialist Republic from the Point oj View of the Czechoslovak Pri-
vate International Law ] , “ Pravnik” , 1974, No. 11, p. 1082.

58 “ Journal of Laws” , No. 46, item 290.

5 — Polish Yearbook of International XI
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whether the choice of law is admissible, since the appropriate rule
governing the conflict of law admits the choice of law exclusively in
the case of “ legal acts in the field of foreign trade” . This rules is laid
down in Art. 126 of the Principles of Civil Law of the USSR and the
Federal Republics of 1961 and Article 566 of the Civil Code of the Rus-
sian Federation of the Soviet Socialist Republics of 1964. It seems
however, that the terms “ legal acts in the field of foreign trade” ought
to be interpreted broadly 69 as acts embracing economic intercourse with
foreign countries, which means that they cover also civil law contracts
on the establishment of international economic partnerships of the
CMEA member-states.

The term “ international economic contract” (internationaler Wirtsch-
aftsvertrag ) used in paragraph 12 of the GDR law concerning the com-
petence of the law in civil cases, family matters and labour relations
as well as of the Law concerning international economic contracts of
1976 is broad enough and rises no doubts similar to those which could
arise in connection with the above mentioned rules governing the
conflict of law in the Soviet law.

Under normal circumstances the parties to a civil law contract
concerning the establishment of an international economic company
will determine the law governing the legal relationship existing under
that contract. On the other hand, it may so happen that the contract
does not contain a provision on the law competent to deal with the
matter. In that case it must be considered what is the law (of which
state) which will govern such a contract if the parties failed to choose
the applicable law.

On the ground of the Polish Act on Private International Law the
competent law would be the law of the state where the contract was
concluded (Art. 29). The same principle would apply pursuant to the
law of the USSR (Art. 125 of Principles of Civil Legislation of the
USSR and the Federal Republics, Art. 566 of the Civil Code of the
RFSSR), the law of the GDR (para. 12, alinea 2 of the above mentioned
Act of 1975), and the law of CSSR (para. 10, alinea 3' of the Act on
International Private and Process Law of 1963).

The Uniform Provisions of 1976 (para. 89, alinea 1) provide that

69 This is how the term in Russian vneSnetorgovaja sdelka (foreign trade
contract, transation) has been translated in the Polish edition of the Principles
of the Civil Legislation of the USSR and the Union Republics and of the Civil
Code of the Russian Republic, published in 1977 by the Institute of State and
Law of the Polish Academy of Sciences. USSR science applies also a broader
interpretation; comp. M. M. BOGUSLAVSKIJ, Mezdunarodnoe castnoe pravo,
Moskva 1974, pp. 149— 150.
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when the Provisions fail to resolve the issue or furnish only a partial
solution, and provided that the founding act does not stipulate otherwise,
the law competent to deal with international economic partnerships will
be the law of the participating state entrusted with the management
of the current affairs of that partnership.

Since the Uniform Provisions have no normative character, the
question arises as to whether the provision of paragraph 89, alinea 1
of that document can apply in spite of the difference in the contents
of the appropriate rules governing the conflict of law in the national
legislation, some of which have been quoted above. The answer to that
question would have been negative, however, since under normal cir-
cumstances the contract on the establishment of the partnership would
stipulate the law which is competent, or would refer to the Uniform
Provisions (then indirectly to para. 89, alinea 1) which would mean
that the competent law is that chosen by the parties. The matter is of
no great practical importance.

The scope of personal status does not cover the relations of inter-
national economic organizations of the CMEA member-state with other
persons. These relations are subject, as far as the competence of the
law is concerned, to general rules governing the conflict of law. This
is stated explicitely in paragraph 89, alinea 2 of the Uniform Provisions
which provides that alinea 1 of that paragraph dealing with applicable
law does not infringe upon the legal regulation of legal acts concluded
by international economic unions, or joint enterprises or their branches
as well as those concluded by parties participating in international eco-
nomic partnershipis within the normal performance of their joint eco-
nomic activity.

In the contractual relations between international economic organ-
izations and between these organizations and the national economic
organizations of the CMEA member-states the law which applies in the
first place is that of the common economic law of these states.60

7. The Capacity of International Economic Organizations

The capacity of an international economic organization is determined
by the competent law mentioned above.

In order to take a closer look on the problem of capacity of inter-
On the concept of a common economic law of the CMEA member-states

see J. JAKUBOWSKI, Prawo jednolite w miqdzynarodowym obrocie gospodarczym
Problemy stosowania [Uniform Law in the International Economic Intercourse.
Problems of Application], Warszawa 1972, p. 175 ff .

60
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national economic organizations of the CMEA member-states it is
necessary to deal separately, on the one hand, with international eco-
nomic unions and joint enterprises and, on the other hand, with inter-
national economic partnerships.

Intergovernmental agreements establishing international economic
unions and joint enterprises define, as a rule, broadly the capacity of
these organizations.

The agreement on the establishment of “ Interatominstrument” sign-
ed on February 22, 1972 states that the union has the right to enter
into agreements, buy, hire, rent or sell property, as well as to appear
in court and participate in arbitration procedings (Art. 4, alinea 1).

Of great importance is the provision of Article 4, alinea 3 which
states that the union and its branch offices are endowed with legal
capacity necessary to carry out their functions on the territories of all
states-parties to the agreement. We have here therefore a certain degree
of internationalization of the legal capacity of the union.61 Similar pro-
visions can be found in the agreements setting up other international
economic unions.

In the agreement on the establishment of “ Haldex” signed April 16,
1959 it is stated only that “ Haldex” is a share company established under
Polish law.

The statutes of these organizations contain certain provisions con-
cerning the external representation of international organizations, i.e.
their capacity to undertake legal acts. Article 26, alinea 2d of the sta-
tute of “ Interatominstrument” provides that the director of the union
concludes on behalf of the union the necessary contracts for the imple-
mentation of its objectives and plans. Similar clauses are to be found
in the statutes of “ Intertextilmash” , “ Interatomenergo” , “ Interchimvo-
iokno” and “ Intervodoocistka”.

It appears therefore that the provisions of the intergovernmental
agreements concerning establishment of international economic unions
and joint enterprises as well as of the statutes attached thereto and
dealing with the capacity of these organizations are drafted in a rather
general way, thus leaving considerable scope to the action of the law
of the state of the place of administration, which is being referred to,
as a rule in the following context: such organizations are of the law
of the state of the place of administration. In this connection the question
arises as to whether the restrictions of legal capacity which can be
found in the law of the member-states of the CMEA can be applied to
international economic organizations. This relates e.g. to the principle

« Cf. A. JANIK, op. cit ., p. 93.
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of the so-called special capacity of legal persons.61 It seems that the
general answer is affirmative.63 In order to avoid the application of
national provisions which are ill adapted to the needs of international
economic organizations, it is advisable to insert more elaborate pro-
visions concerning legal capacity into the intergovernmental agreements
setting up such organizations and in the statutes attached thereto.

In the Uniform Provisions of 1976 the problem of legal capacity is
dealt with even in a scantier way. The document in question restricts
itself to stating that international economic unions and joint enterprises
are legal persons (paragraphs 3 and 4).

According to L. Ruster, international economic unions should have,
apart from normal legal capacity under civil law, the right to conclude
with the CMEA and other international economic organizations
agreements on mutual cooperation and coordination. In the opinion of
L. Ruster, what is at stake, is “ the creation of a specific legal capacity
in the international economic and legal field of the organizations be-
longing to the system of international economic organizations of the
CMEA member-states” .64

Contrary to international economic unions and joint enterprises,
international economic partnerships are not edowed with legal capacity,
hence the problem of their legal capacity and of their capacity to
undertake legal acts does not, in principle arise. While the partnership

63 On the principle of the special capacity of legal persons in Polish law see,
among others, J. KOSIK, Zdolnoit pahstwoivych osob prawnych w zakresie prawa
cywilnegc [The Capacity of State Legal Persons in the Field of Civil Law ] , War-
szawa 1963; S. SZER, op. cit . f pp. 201— 202; A. WOLTER, op. citpp. 207— 210;
A. STELMACHOWSKI, Czy kryzys osoby prawnej? [Is There a Crisis of the
Legal Person? ] , “ Ruch Prawniczy, Ekonomiczny i Socjologiczny” , 1968, No. 3, p. 199;
J. WISZNIEWSKI, Specjalna zdolnoic prawna osdb prawnych [ Special Legal Ca-
pacity of Legal Persons ] , “ Studia Prawnicze” , vol. 26/27, 1970, p. 326; Kodeks cy-
wilny. Komentarz [Civil Code. Commentary], Warszawa 1972, vol. 1, pp. 114— 115;
Z. K. NOWAKOWSKI, Prawo obrotu uspolecznionego [The Law of Socialized
Intercourse ] , Warszawa 1974, pp. 56— 60; S. GRZYBOWSKI, op. cit., pp. 358— 359.

68 H. WIEMANN, Zivilrechts- und Handlungsfahigkeit der gemeinsamen Unter-
nehmen sozialistischer Staaten und ihre internationale Respektierung, “ Staat und
Recht” , 1964, No. 1, p. 144, considered that in the case of such organizations the
adoption of the principle of special legal capacity was fully justified. L. Ruster
believes that their legal capacity must be broad. See L. RUSTER in the collective
work: Das System der sozialistischen okonomischen Integration. Grundriss, Ber-
lin 1976, p. 118. The 61 Session of the Executive Committee of the CMEA held
in 1976 adopted a recommendation (§ XV. 2) that member-states accord to inter-
national economic unions and joint enterprises at least the same rights as those
granted to similar national economic organizations. This ought to apply also to
legal capacity.

64 L. RUSTER, op. cit ., p. 119.
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has its own assets, these assets are managed by one of the participants
(para. 73, alinea 3 of the Uniform Provisions of 1976). Hence, to the
outside world it is the managing party which serves as the partner-
ship's representative:

8. Recognition of the Legal Personality of the International Economic
Organizations of the CMEA Member-States

Considering the problem of recognition of the legal personality of
an international economic union or joint enterprise of the CMEA mem-
ber-states 65 it is necessary to distinguish between the following three
situations:

1. recognition • in the state of the place of administration,
2. recognition in the states whose organizations participate in such

a joint organization and
3. recognition in other states.
Ad. 1. Under normal circumstances, no problem arises in connec-

tion with the recognition of the legal personality of an international
economic union or joint enterprise in the country of the place of
administration. When such an organization is being created on the basis
of an intergovernmental agreement with the participation of the country
of the place of administration, as is normally the case, the law of that
country has subsidiary application as regards the law governing the
personal status of the organization; hence the problem of recognition
does not arise. The situation is identical when the organization is not
established on the basis of an intergovernmental agreement, provided
that all requirements under the law of the state of the place of admi-
nistration have been respected.

Some problems could arise if the intergovernmental agreement of
two or more CMEA member-states did set up an international economic
union or joint enterprises with its headquarters in a country not parti-
cipating in the agreement. In that case the problem of the respect by
state organs of the country of the place of administration of the
agreement concerning its legal personality could arise. Such a situation
is however rather unlikely to occur. It seems that it would be advisible
to establish such an organization in full conformity with the local law.

One may also consider the possibility of establishing by economic
organizations of the various CMEA member-states of a joint economic

65 We exclude from our considerations international economic partnerships,
since they have no legal personality.
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organization in a state not belonging to the CMEA. It has to be empha-
sized that in such a case — apart from the case of its establishment
in Yugoslavia 68 — we would be dealing with an organization not iden-
tical, from the legal point of view, with an international economic union
or joint enterprise as understood in the present paper. It would then
be necessary to adopt as a legal form the form provided for in the law
of the state of the place of administration.

Ad 2. Equally, no problem arises as far as recognition is concerned
of the legal personality of an international economic union or joint enter-
prise of the CMEA member-states in a country other than the country
of the place of administration, but whose economic organization (or or-
ganizations) take part in such a union or enterprise. When an interna-
tional economic union or joint enterprise is set up by way of an inter-
governmental agreement, recognition is being decided by the agreement
itself and by the law of the state of the place of administration having
subsidiary status. No problem arises also when these organizations ori-
ginate from a contract between the parties to a union or a joint enter-
prise, since the member-states of the CMEA, following the general
practice,87 adhere to the principle of automatic recognition of the legal
personality of a foreign legal person, provided that it had emerged
from the personal status. And in spite of the fact they adopt as the
personal status either the principle of the place of administration (like
Bulgaria, Poland or Romania) or the principle of registration (like Cze-
choslovakia, GDR and USSR), this discrepancy is of no consequence in
the case of international economic unions or joint enterprises since
such unions or enterprises are, as a rule, set up on the basis of the law
of the country which offers them its hospitality. The respect of the
requirements of the law of the country of the place of administration
when creating such organizations is therefore tantamount to the re-
cognition of their legal personality.

Ad 3. In principle, the last statement finds its application to the
recognition of the legal personality of international economic unions
and joint enterprises of the CMEA member-states in the remaining
countries, since also in these countries the generally accepted principle
is that of automatic recognition, provided that the legal person was

68 Para. 7, alineas 1 and 2 of the Uniform Provision of 1976 deals with the
establishment of international economic partnerships in the member-states of the
CMEA and in Yugoslavia.

67 Cf. J. JAKUBOWSKI, Przedsiqbiorstwa w handlu miqdzynarodowym ( Enter-
prises in International Trade / , pp. 216— 219. The principle of automatic recognition
of legal personality of foreign legal persons is today a principle of public in-
ternational law. Comp. R. WIEMANN, op. cit., p. 151.
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established properly in the light of the law governing the personal
status. As a rule, the personal status is either the law of the country
of the place of administration or the law of the country of registration.
Complications could, however, arise in the case of application of the
theory of control if it would be recognized in the country of forum that
international economic unions or joint enterprises with headquarters
in one of the member-states or the CMEA and set up under the law
of that state remain under the dominating control of a person from
another CMEA member-state. However, the application of the theory
of control to an organization with parity participation, such as inter-
national economic union or joint enterprise, does not seems likely.
Furthermore, it may be pointed out that the theory of control makes
sense not so much as regards the problem of recognition of legal per-
sonality of legal persons, as with respect of problems of their admiss-
ibility to act, of the regulation and control or their activity.

In the case of the establishment of an international economic union
or joint enterprise on the basis of an intergovernmental agreement to
which the state of forum is not a party, the fact that the agreement
covers partly the problem of legal personality should not constitute an
obstacle to the recognition of the legal personality of such an organi-
zation, since the provisions of that agreement ought to be recognized
in the country of forum as forming part of the legal system of the
country of the place of administration, provided — as is normmally
the case — that the latter is a party to the agreement.

68

9. Results and Conclusions

It results from our considerations that international economic or-
ganizations of the CMEA member-states are of the nature of civil law
institutions in the broadest meaning of that term. In the case of inter-
national economic unions and joint enterprises we are dealing with
counterparts of civil law persons in various countries, bearing similar
names (union, trust, company, etc.) and in the case of international
economic companies — with counterparts of permanent contractual
links similar to an agreement on the creation of a civil law company
(in the law of the USSR — to an agreement on joint activity). This
civil law feature distinguishes them from the intergovernmental eco-
nomic organizations of the CMEA member-states.

Cf. J. JAKUBOWSKI, Przedsiqbiorstwa w handlu mi^dzynarodowym [ Enter-
prises in International TradeJ, p. 235.

68
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They differ from national economic organizations by their interna-
tional identity. The nationality of international economic unions and
joint enterprises 69 is not to be related with only one state, the state of
the place of administration, but with all states whose organizations-
participate in these organizations.

It would be difficult to accept as a general proposition the view
that the international economic organizations of the CMEA member-states-
habe alvays an international personal status,70 not only because of :
the fact that, at present, this cannot apply to organizations established
by way of contracts signed by the parties concerned, but also because
of the fact that even organizations set up on the basis of intergovern-
mental agreements have their legal status defined only partially in. .
these agreements, and thus application of the law of the country of
the place of administration as a so-called subsidiarily law is not
excluded. However, the process of internationalization of the personal
status of such organizations will lead gradually to a situation under
which the thesis about the international character of their personal
status will be fully justified. It will then be possible to refer to the
international economic unions and joint enterprises of the CMEA mem-
ber-states a “ international legal persons” without reservations or res-
trictions.

As a matter of principle, the internationalization of the personal
status of the international economic unions and joint enterprises of the’

CMEA member-states seems desirable, whereas the linking of that
status with a specific national legal system should be left to particular
cases.

The analysis of the problem of recognition of the legal personality
of the international economic unions and joint enterprises of the CMEA
member-states has led us to the conclusion that, in principle, no dif-
ficulties should arise in this connection.

As stated above, there is no problem of nationality of an international’,
economic partnership, as this applies only to an organization endowed with legal
personality.

70 These considerations do not apply to international economic partnerships,,
not endowed with legal personality.
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A propos des zones grises en matiere ({’engagements internationaux

par MARIA FRANKOWSKA

1. Les difficult^ dans la delimitation du corpus iuris gentium sont
bien connues. Les incertitudes en la matiere apparaissent le plus souvent
en rapport avec Texistence et la definition des principes generaux de
droit reconnus par les nations civilisees et des normes eoutumieres qui,
par leur nature, se pretent difficiiement a une determination precise.
Bares ont cependant ete les hesitations dans la delimitation du droit
international liees a Tidentification dans les relations internationales
des traites internationaux. Malgre un large echange d’opinions concer-
nant la nature de certains actes, comme c’etait recemment le cas de
rActe final de la Conference sur la Securite et la Cooperation en Euro-
pe \ l’accent n’a pas ete mis assez fortement dans la doctrine sur la
multiplication dans les relations internationales d’engagements et de
prises de positions dont on ne peut pas dire sans une analyse detailiee
et individuelle s’ils appartiennent a la categorie de traites internationaux.

Cet article aura pour but d’attirer l’attention sur ce phenomene —
nouveau quant a certains aspects formels, mais surtout quant a sa
dimension internationale — d’etudier ses causes, ses formes et, enfin, ses
consequences.

2. II existe, semble-t-il, trois principales raisons du developpement
dans la pratique internationale des actes pour lesquels Tincertitude
persiste s’ils appartiennent ou non a la categorie de traites internationaux.
II est hors de doute que cet etat de choses s’explique principalement par
le developpement de la communaute internationale et l’expansion des rap-
ports entre les sujets du droit des gens. L’intensite, la specialisation et

1 K. SKUBISZEWSKI, Akt kohcowy KBWE w iwietle prawa miqdzynarodo-
wego [ Acte final de la Conference sur la Securite et la Cooperation en Europe
et le droit international ], «Panstwo i Prawo», 1976, n° 12, pp. 3 - 16, ibid , une
large bibliographie. Les principaux actes internationaux dont la nature juridique
suscite des doutes sont £num£r£s par F. MUNCH, Comments on the 1968 Draft
Convention on the Law of the Treaties. Non-binding Agreements, «Zeitschrift
fur Auslandisches Offentiliches Recht und Volkerrecht», 1969, n° 1, pp. 5 - 6.
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le rythme acc£16r£ des ^changes internationaux conduisent a l’affaiblis-
sement, sinon Feclatement, du cadre traditionnel de la cooperation Inter-
nationale 2. Nous avons surtout a Fesprit Fessor des accords internatio-
naux en forme simplifi£e dont la port6e s’estompe dans des engagements
de diverse nature 8. Un grand role dans ce processus revient incontes-
tablement a la decentralisation des competences pour conclure des
traites qui, caracteristique pour tous les Etats contemporains, constitue
une reponse aux exigences des echanges internationaux et se trouve en
meme temps a Forigine du ph£nomene etudie.

La deuxieme cause de cet etat de choses se situe sur le plan du
contenu des normes du droit international relatives a la notion de traite.
Celle-ci est definie par le droit coutumier codifie, en grande partie, par
ia Convention de Vienne sur le droit des traites (entree en vigueur le
27 janvier 1980) qui constitue l’expression la plus officielle des normes
liant les Etats dans ce domaine 4. La definition du traite international
figure a Fart. 2 de la Convention, mais elle est compietee par ses articles
3 et 11.

Selon l’alinea 1 (a) de Fart. 2 de la Convention, «Fexpression “ traite”
s’entend d’un accord international conclu par ecrit entre Etats et regi
par le droit international, qu’il soit consigne dans un instrument unique
ou dans deux ou plusieurs instruments connexes, et quelle que soit
sa denomination particuliere». Cette definition a ete redigee, comme il
est indique dans ce meme article, aux fins de la Convention de Vienne.
On peut cependant lui attribuer une signification plus large dans le
contex de Fart. 3 de la Convention d*apr£s lequel les Etats parties de
la Convention ne mettent pas en cause la force obligatoire ni des accords
conclus entre les Etats et autres sujets du droit international, ni des
accords conclus entre ces autres sujets, ni des accords qui n’ont pas
6t6 conclus par 6crit.

Lies articles pr£cit£s permettent de d£gager Elements constitutifs

1 Voir M. LACHS, Some Reflections on Substance and Form in International
Law in a Changing Society. Essays in Honour of P. C. Jessup, New York— London
1972, pp. 99 - 112.

3 Cf. p. ex. C. CHAYET, Les accords en forme simp' if zee , «Annuaire Frangais
de Droit International^ 1957, pp. 3 - 13; P. F. SMETS, La conclusion des accords
en forme simplifiee, Bruxelles 1969; M. FRANKOWSKA, Umowy miqdzynarodowe
w formie uproszczonej [ Les accords internationaux en forme simplifiee], Wroclaw
1981 (surtout deuxieme partie).

4 La Cour internationale de justice a reconnu ce caractere des normes de la*
Convention de Vienne (meme avant son entree en vigueur) dans quelques arrets
et notamment dans l’affaire de Namibie (CIJ Recueil , 1971, § 48), dans celle de
ta zone islandaise de peche (CIJ Recueil , 1973, § 38) et dans celle du plateau 1

continental de la mer Eg6e (CIJ Recueil, 1978, § 96). 1
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d’un traits international: premierement, il faut qu’il y ait un accord,
c’est-a-dire une manifestation de volont£s concordantes des parties;
deuxiemement, il doit s’agir d'un accord entre sujets du droit inter-
national; troisiemement, cet accord doit etre r£gi par le droit interna-
tional.

Il importe £galement de mettre en consideration les elements sup-
pl£mentaires, de caractere n£gatif , contenus dans la Convention. Or,
selon la Convention de Vienne, la forme de Facte n’a aucune importance.
Il en ressort que le traite peut etre conclu par £crit ou sous une autre
forme, qu’il peut etre consign^ dans un ou plusieurs instruments et que
sa denomination ne joue aucun role. Plus encore, le mode depression
du consentement a etre lie est egalement sans importance car, selon
Fart. 11 de la Convention, le consentement peut etre exprime «par tout
autre moyen convenu».

Nous avons d£ja observe que la Convention de Vienne ne specific
pas tous les elements permettant de conferer a un «aceord internatio-
nal la qualite de traite. Or, elle passe sous silence un autre element
reconnu universellement depuis longue date comme un trait constitutif
de tout traite international a savoir Fintention des parties de produire
des effets de droit soit par la creation ou Fabrogation de droits ou
d’obligations soit par Fetablissement d’un rapport de droit international.
Cet element constitutif du traite international fut inclu dans les projets
de codification presentes par les rapporteurs de la Commission du droit
international — J. L. Brierly 5, H. Lauterpacht 6 et G. Fitzmaurice. Ce
dernier posait comme condition de Fexistence du traite Fintention de
creer de droits et obligations ou de rapports regis par le droit inter-
national 7. Apres une discussion, la Commission n’a garde de cette pro-
position que le passage relatif a la soumission au droit international,
modifiant ainsi sensiblement Fidee originate 8. La formule retenue par
la Commission fut reprise par H. Waldock 8 dans son projet et elle a

5 «ILC Yearbook^ 1959, vol. II, p. 223.
6 «ILC Yearbooks 1954, vol. II, p. 123.
7 «ILC Yearbook*, 1956, vol. II, p. 107 et 117.
8 L'interpr6tation de ce passage dans le contexte des travaux pr£paratoires

peut conduire a une conclusion diff6rente, cf. & cet £gard J. &LADKOWSKI, Pod-
leganie traktatow prawu miqdzynarodowemu [ La soumission des trait£s au droit
international ], «Sprawy Miedzynarodowe», 1975, n° 4, pp. 104 - 106. Au cours de
la Conference de Vienne, H. WALDOCK, mettait en doute l’opinion de la Com-
mision selon laquelle la qualification «r£gie par le droit international comporte

^intention des parties d’etablir des droits et des obligations, cf . TJN Conference
on the Law of Treaties. Official Records, First Session 1968, p. 34.

9 «ILC Yearbook*, 1962, vol. II, p. 31.
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surv£cu a toutes les propositions cTamendements present6es pendant la
conference de Vienne 10.

Bien que le qualificatif «r£gi par le droit international soit tres
utile dans la delimitation du champ duplication de la Convention de
Vienne, sa valeur est moindre lorsqu’on cherche des criteres permettant
de distinguer les traites internationaux des autres engagements. En effet,
ie probleme de savoir si un accord (un acte, un document) appartient
a la categorie des traites n’est pas lie au critere de la soumission au droit
international. Si la manifestation de volontes concordantes aboutit a la
conclusion d’un traite, celui-ci sera regi ipso iure par le droit interna-
tional et si les parties conviennent autrement, il n’y aura pas de doutes
qu’il ne s’agit pas de traite international. II s’avere done que le critere
de la soumission au droit international a surtout pour objectif d’exclure
du champ duplication de la Convention des accords que les Etats
parties ont voulu soumettre a un regime autre que celui du droit inter-
national (ou qu’ils ont soustrait aux regies de droit en general), mais
il n’a pas de valeur dans Fidentification d’un traite. Pour etre regi
par le droit international, un traite doit d’abord exister. En effet, un
traite constitue Fexpression de Fintention concordante des parties ayant
la qualite de sujet de droit international de creer des droits et obliga-
tions ou, plus largement, d'etablir un rapport de droit international. Pour
plus de precision, il faut egalement ajouter que l’analyse d’un accord
international devient parfaitement inutile si sa nature juridique ne
souleve pas de doutes compte tenu de la precision de volontes exterio-
risees par les parties (e’est notamment le cas des traites solennels et de
plusieurs accords en forme simplifiee).

Pour conclure, le contenu des normes relatives a la notion de traite
et notamment l’absence dans le droit international de conditions quant
a la forme du traite et quant au mode depression du consentement
a etre lie, ne permet pas d’op£rer une distinction generale des traites
et d’autres formes d’engagements. Cette constatation ne signifie nulle-
ment que les normes du droit international definissant le traite sont
trop confuses pour s’en servir. En l’occurence, le droit international est
suffisamment developpe pour trancher chaque litige relatif a Fexistence
d’un traite ou pour qualifier un acte de traite. La qualification ad casum
est done toujours possible. Mais, et ceci importe avant tout, les normes
du droit international ne permettent pas d’op£rer une distinction g£n6-

10 La Suisse proposait notamment de completer la definition par le passage
relatif & Finstauration des droits et des obligations, Doc. A/CONF.39/C.1/L.384.
Pour les details, voir egalement S. E. NAHLIK, Kodeks prawa traktatow [ Le code
du droit des traites ] , Warszawa 1976, p. 68.
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rale. Cette lacune contribue notamment au d§veloppement du ph£nome-
ne 6tudi6.

Cette afirmation nous amene a la troisieme raison de l’existence-
dans la pratique internationale des actes dont la nature juridique reste
mal d§termin£e. II s’agit de l’absence dans la vie internationale d’orga-
nes qui qualifieraient les actes internationaux ex officio, en permanence
et d’une maniere g£n£rale. Le Secretariat de l’Organisation des Na-
tions Unies, qui enregistre les actes internationaux, ne remplit dans
aucun cas cette fonction. L’enregistrement au Secretariat de PONU
ne peut pas conf£rer la quality de traite a un acte qui ne la possede
pas et, inversement, Pabsence d’enregistrement ne prive pas un traite
de sa valeur juridique u. II est assez evident que les Etats ne soumettent
pas a Penregistrement des actes dont la nature souleve de doutes.

L’absence de mecanismes nationaux d’identification des actes inter-
nationaux contribue egalement a Peffacement des limites qui separent.
les traites des autres engagements internationaux.

Exceptionnellement, la loi americaine du 22 aout 1972 (Case-Za-
blocki Act) oblige le secretaire d’Etat a presenter au Congres le texte*

de tout accord autre que le traite (traite au sens du droit constitutional
americain, c’est-a-dire un accord soumis au Senat pour approbation,

avant sa ratification ll). L’adoption de ladite loi est le fruit de mar-
chandages entre le Congres et PExecutif americain dans la lutte pour
Pinfluence en matiere de politique etrangere et on peut facilement
deviner que les membres du Legislatif ne visaient pas la creation d’un
mecanisme permettant d’identifier les actes internationaux. Cependant,.
compte tenu des tendances qui se sont manifestees au Congres en ma-
tiere de politique etrangere ls, surtout au cours des annees soixante-dixr
on peut esperer que ce mecanisme fonctionnera d’une maniere efficace..

11 Selon la note du Secretariat de l’ONU figurant dans chaque volume duj

Recueil des traites des Nations Unies «l’enregistrement d’un instrument presente
par un Etat Membre n’implique, de la part du Secretariat, aucun jugement sur
la nature de rinstrument...».

11 Cette loi exige la transmission au Congres de chaque accord autre qu’un.

traite dans le deiai de 60 jours & partir de sa conclusion. Pour le, texte, voir
Legislation on Foreign Relations, vol. I, Washington 1977, p. 388.

18 Cf . J. F. MURPHY, Treaties and International Agreements Other than-
Treaties: Constitutional Allocation of Power and Responsability Among the Pre-
sident , the House of Representatives and the Senate, University of Kansas Law"

Review, vol. 23, 1975, pp. 221 - 248; J. B. REHM, Making Foreign Policy Through
International Agreement, dans: The Constitution and the Conduct of Foreign Po-
licy, ed. F. O. WILCOX, R. A. FRANK, New York 1976, p. 130 et suiv. L’execution-
de ladite loi fait souvent l’objet d’interpellations, cf. notamment «American Journal
of International Law», n0- 2, 1978 (vol. 72), pp. 391 - 398 et n° 1, 1979 (vol. 73)„
D. 130.
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Pour r£aliser le devoir impost au d£partement d’Etat par la Loi
de 1972, on a formula les criteres dont doit s’inspirer le conseiller juri-

•dique du d£partement d’Etat qui 6tablit la distinction entre les accords
internationaux et autres engagements. Ces criteres doivent obligatoire-
ment etre utilises par toutes les missions diplomatiques am£ricaines, tous
les d^partements et autres agences du gouvernement f6d6ral respon-
sables pour la transmission au d^partement d’Etat des accords qu’ils
concluent 14. Les criteres retenus sont les suivants: 1) l’intention des
parties d’etre li£es en droit international (il s’agit notamment de l’inten-
tion de contracter une obligation juridique et non politique ou person-
nelle); 2) l’importance de l’engagement (ce critere est assez vague et
on souligne qu’il doit faire Lobjet d’une appreciation raisonnable) 15;
3) le aegr£ de precision des engagements garantissant la possibilite
d’exiger rexecution des obligations contractees (enforceability); 4) la
presence d’au moins deux parties; 5) la 'forme (on observe que la forme
de l’accord n’a pas de grande signification, mais l’absence de traits
formels d’un accord comme p.ex. les clauses finales, la date de la signa-
ture, la date de l’entree en vigueur, etc. constitue une preuve eventuelle
pour demontrer qu’il n’existe pas de volonte de la part de l’Etat de
contracter une obligation de droit international).

II semble que ces criteres, bien que destines a servir les besoins
int£rieurs am£ricains, revetent une importance universelle.

3. Les incertitudes si un acte peut etre qualify de traits apparaissent
dans plusieurs contextes dont trois m£ritent une attention particuliere.
Premierement, il s’agit de la situation dans laquelle l’intention des
parties d’6tablir entre elles un rapport de droit international n’est pas
ontierement claire. Dans certains cas, l’imputation de l’engagement aux
Etats ne souleve pas d’objections puisque le consentement a etre li£
a 6t£ exprime par les personnes qui, selon le droit international, snnt
liabilities a reprisenter l’Etat a l’extirieur 1B. Le doute persist©

14 Ces criteres figurent dans le document du dipartement d’Etat americain
du 9 mars 1976 adressi a toutes les missions diplomatiques — texte chez R. R.

.
*MAJAK, International Agreements: An Analysis of Executive Regulation and
Practices, Washington 1977 (U.S. Governm. Printing Office), pp. 50 - 52. L’obli-
gation de communiquer au dipartement d’Etat tous les accords conclus a iti

«£tendue a toutes les agences gouvernementales par la loi du 13 juin 1977, texte
•dans «American Journal of International Law», n° 4, 1977 (vol. 71), p. 765.

15 Selon le document en question, il s’agit de matter of degree. D’apres
1’exemple citi (R. R. MAJAK, op. citp. 51), la promesse de vendre k un Etat
une carte giographique ne constitue pas un traiti international, mais la promesse

cde vendre 4 un Etat un million de cartes le sera probablement; il est difficile
•de constater dans quel moment la transaction s’est transform^ en trait*.

10 Cf. l’art. 7, al. 2(b) de la Convention de Vienne sur le droit des trait&s.
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toutefois si l’intention de ces repr£sentants £tait un engagement po-
litique, une declaration d’intentions politiques qui ne cr£ent pas (Tobli-
gations juridiques ou bien envisageaient-ils d’etablir un rapport de droit
international dont la violation serait contraire au principe pacta . sunt
servanda et entrainerait toutes les consequences prevues a cet effet
par le droit international.

Les accords dont l’identification pose des problemes sont une affaire
courante dans les relations interetatiques contemporaines. Ces accords
sont conclus sous diverses formes, a divers echelons et ont un caractere
bi~ ou multilateral. Les principaux exemples de ce genre d’accords sont:
les communiques conjoints publies a Tissue des pourparlers de per-
sonnes autorisees a representer un Etat sans produire des pleins
pouvoirs, les declarations communes et les affirmations rendues pu-
bliques a Tissue des visites officielles des chefs d’Etat ou de gouverne-
ment 17, les proces-verbaux des pourparlers, les gentlemen’s agreements 18

ou les textes convenus dans la correspondance diplomatique sous forme
d’echange de notes, celui-ci pouvant soit terminer une etape de la n6-
gociation ayant en vue la conclusion d’un traite, soit constituer un
accord en forme simplifiee (le passage d’un stade a l’autre est parfois
difficilement perceptible).

17 Parmi de nombreux exemples, on peut mentionner la pratique des Etats
socialistes de publier des declarations & Tissue des visites au sommet des plus
hauts repr6sentants du Parti et de PEtat entre deux pays. II est assez signifi-
catif & cet £gard que les premiers secretaires des partis communistes de deux
pays representent £ Texterieur leurs Etats respectifs (p.ex. la declaration sur le
renforcement et sur Tapprofondissement de la cooperation entra le Parti Ouvrier
Unilie Polonais et le Parti Communiste Roumain, signee le 19 mai 1977 &
Varsovie par le premier secretaire du POUP, Edward Gierek, et par le secretaire
general du PCR, Nicoiae Ceauscescu). II est egalement intere^sant de tenir compte
des declarations bilaterales entre les dirigeants de pays socialistes et occidentaux
au cours des annees soixante-dix, cf. notamment K. ROZALICZ, Dwustronne
deklaracje polityczne Polski i krajdw zachodnich w latach siedemdziesiqtych [ Les
declarations politiques bilaterales entre la Pologne et les pays occidentaux au
cours des ann6es 1970], «Sprawy Miedzynarodowe», 1977, nos 7 - 8, pp. 7 -19. Parmi
les engagements multilateraux de ce genre qui ont suscite des hesitations quant
J leur nature juridique, rappelons, a titre d’exemple, la declaration commune en
matiere de terrorisme international publiee le 18 juillet 1978 £ Bonn & Tissue
de la conference au sommet de sept pays occidentaux, cf. R. KRAIEM, International
Terrorism: Hijacking — Joint Statement on International Terrorism by the Par-
ticipants at the Bonn Economic Summit Conference, «Harvard International Law
Journal», vol. 19, 1978, n° 3 et l’interpellation a ce sujet dans le Senat americain— «American Journal of International Law» 1979 (vol. 73), n° 1.

18 Voir R. SONNENFELD, Gentlemans agreement a umowy miqdzynarodowe
[Gentlemen’ s agreement et les traites internationaux], «Sprawy Miqdzynarodo-
we», 1958, n° 12, pp. 44 - 54.
6 — Polish Yearbook of International XI
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C’est le contenu des engagements precites qui joue un role decisif
dans la determination de leur nature juridique. S’ils sont formul6s
d’une maniere vague et rediges en termes trop g£n£raux, on peut esti-
mer qu’il n’etait pas l’intention des parties de conclure un traite 19.

De meme, Fexpression d’intentions ou la determination d’objectifs
communs, ayant parfois une grande importance politique, ne suffisent
pas pour constituer un traite 20. Bien que les dispositions de certains
Iraites soient parfois imprecises ou trop generales, la valeur du critere
de contenu ne doit pas etre contestee car l’analyse du contenu et du
caractere juridique d’un accord n’est decisive que lorsque apparaissent
des hesitations quant a la nature juridique d’un accord 21. Par contre,
si l’existence d’un traite n’est pas mise en doute, le critere de contenu
perd sa valeur.

II faut egalement souligner que les engagements interetatiques
n’ayant pas la qualite de traite et ne liant pas juridiquement peuvent
neanmoins engendrer certaines consequences juridiques 22. En tout cas,
on ne peut pas pretendre que leur execution depende entierement de
la bonne volonte des interesses. En effet, les Etats peuvent se sentir
lies politiquement et moralement et l’absence de la force juridique
obligatoire ne prejuge en rien de la stabilite de ce genre d’engage-
ments 23. Selon K. Skubiszewski, ce ne sont pas les sanctions, mais
Fintention des Etats de respecter les engagements contractes qui cons-
titue la mesure de Fefficacite des actes internationaux 2\

Ceci dit, on ne doit pas n£gliger Fimportance de la distinction entre
traites, qui lient juridiquement, et autres formes d’engagements. Les
relations internationales situ^es dans la zone grise qui s£pare les decla-
rations politiques des rapports juridiques conventionnels etant difficiles
a etudier, il faut neanmoins distinguer clairement les prises de positions
politiques subjectives et les obligations juridiques de nature objective 25.
L’effaeement intentionnel des differences entre ces deux categories,

10 D. P. O’CONNELL, International Law, 1970, p. 199 et suiv. Voir egalement
A. D. MCNAIR, The Law of Treaties, Oxford 1961, p. 6.

20 D. P. MYERS, The Names and Scope of Treaties, «American Journal of
International Law», 1957 (vol. 51), n° 3, p. 605.

21 Cf. P. REUTER, Introduction au droit des traitis, Paris 1972, p. 44.
22 II peut s'agir notamment de Tapplication du principe d’estoppel, cf .

F MUNCH, op. cit., p. 11. Voir egalement O. SCHACHTER, The Twiligth Existen-
ce of Nonbinding International Agreements, «American Journal of International
Law*, 1977 (vol. 71), n° 2, pp. 296 - 304.

23 L’Acte final de la Conference sur la Securite et la Cooperation en Europe
constitue un bon exemple & cet egard.

24 K. SKUBISZEWSKI, op. cit., p. 16.
25 D. P. MYERS, op. cit., p. 603.
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attrayant a court terme, n’est favorable ni au renforcement de la r6-
glementation juridique, ni au respect du droit international.

MalgrE ces constatations, il reste que le critere de contenu pose
quand meme nombre de problemes dans la determination de la nature
juridique d’aecords internationaux. Plusieurs actes internationaux font
l’objet d’opinions divergentes aussi bien de la part de la doctrine que
de la part des Etats intEressEs 2a. Par consequent, il existe toujours une
large categorie d’accords dont la nature juridique n’est pas dEfinitive-
ment determinee.

Dans le deuxieme contexte ou apparaissent les incertitudes quant
a la nature de certains accords, il s’agit de savoir si l’engagement peut
etre impute aux Etats. Nous pensons surtout aux cas ou les volontEs
concordantes sont exteriorisees sous une forme qui ne suscite pas de
doutes, mais il n’est pas certain si l’accord lie les Etats en tant que
tels ou seulement les personnes morales de deux ou plusieurs Etats.
Pour etre plus precis, il ne s’agit pas des cas ou le consentement a etre
lie a ete exprime par les representants n’ayant pas produit des pleins
pouvoirs ou ayant depasse leurs competences. Il ne s’agit non plus
d’accords conclus par des sujets autres que les sujets de droit inter-
national. Il s’agit des accords dans lesquels le caractere juridique des
parties contractantes est incertain, comme p.ex. les arrangements admi-
nistratifs conclus par des ministres autres que le ministre des Affaires
etrangeres qui ont provoque plusieurs controverses dans la doctrineJ7.

Citons, k titre d’exemple, les accords de Yalta ou de Potsdam. REcemment,
ies controverses entre la Grece et la Turquie relatives k la declaration commune
des premiers ministres des deux pays ont EtE tranchEes par la CIJ dans son
arret sur le plateau continental de la mer EgEe; selon la CIJ, «sur la question de
la forme, la Cour peut se borner a faire observer qu’il n’existe pas de regie de
droit international interdisant qu’un communique conjoint constitue un accord
international...®, CIJ Recueil, 1978, § 96.

27 Parmi la minorite d’auteurs qui refusent aux arrangements administratifs le
caractere de traite international figurent notamment L. BITTNER, Die Lehre von
den Volkerrechtlichen Vertragsurkunden, Leipzig 1925, p. 6 et D. P. O’CONNELL,
op. cit., p. 206. On serait cependant en desaccord avec les realites, si Ton prE-
tendait que Identification des arrangements administratifs en tant que traites
ne suscite jamais de doutes. Le probleme se pose surtout dans le cas oft certains
ministeres (ou organes Equivalents), qui jouissent en droit national de la compe-
tence pour une activity Economique, prennent des engagements en leur propre
nom et non au compte de 1’Etat. Une telle situation se produit notamment dans
le processus d’intEgration des pays du CAEM, p.ex. en ce qui concerne la coordi-
nation et la specialisation de la production, cf. k cet Egard O. KAMPA, O nepo-
sredstvennoj svjazi mezdu promySlennymi ministerstvami stran-clenov S&V , dans:
Mezvedomstvennye svjazi v uslovijah socialisticeskoj integracii, sous la dir. de
E. T. USENKO, Moskva 1973, pp. 43 - 47. Le livre prEcitE est le fruit d’une conference

26
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Ce probleme ayant toutefois 6te £lucid£ par la pratique des Etats, nous
n’envisageons pas de lui consaerer de d6veloppements d£taill£s. Ce qui
nous interesse cependant, c’est la qualification d’accords conclus par les
agences dont les liens avec les pouvoirs 6tatiques demeurent impr£cis
(p.ex. les organismes scientifiques a l’£chelle nationale, les offices de
television et de radiodiffusion d’Etat, les agences etatiques de presse) 28,
d’accords conclus au niveau des commissions mixtes ou d’autres organes
communs de ce genre 29 ainsi que d’accords conclus par les personnes
dont les competences peuvent varier selon divers droits nationaux et
qui ne jouissent pas de la presomption de competence pour exprimer
le consentement d’un Etat a etre lie (p.ex. les chefs de commission du
plan dans les pays socialistes) 80. Certains accords passes par les chefs

Internationale organis£e sous les auspices de Tlnstitut de l’Etat et du Droit de
l’Acad§mie Sovietique des Sciences en 1971. Selon Popinion qui dominait au cours
de la conference, les arrangements en question constituent des traites interna-
tionaux. Voir egalement N. W. MIRONOV, Pravovye jormy socialisticeskoj inte-
gracii, Moskva 1977, chapitre ler.

28 Selon McNair, il est nicessaire d’etablir dans tels cas si un organe ou un
autre organisme agissent au nom du gouvernement ou s’ils possedent une per-
sonnalite morale distincte du gouvernement, ce qui leur interdirait d’agir au nom
du gouvernement. Toutefois, l’auteur met en garde contre une generalisation trop
facile et constate que chaque cas exige un examen detailie & la lumiere des faits
concrets, A. D. MCNAIR, op. cit., p. 21. II convient egalement de rappeler que
selon Petude de Majak le Congres n’est pas avis6 de l’existence de plusieurs
agency-to-agency agreements, car les fonctionnaires responsables pour leur con-
clusion ne se rendent pas compte qu’il s’agit de traites internationaux, cf. R. R.
MAJAK, op. cit., p. 41. Dans la pratique internationale des pays socialistes, on
rencontre des accords internationaux dans lesquels aussi bien les Etats que leurs
organismes economiques sont parties contractantes et par consequent la qualifi-
cation de ces accords est double, cf. A. N. TALALAEV, Socialisticeskaja ekono-
miceskaja integracija i voprosy teorii mezdunarodnogo dogovora, dans: Mez-
vedomstvennye svjazi..., p. 65.

29 Cf. H. DE FIUMEL, Znaczenie miqdzynarodowych umow o specjalizacji i
kooperacji produkcji krajdw czlonkowskich RWPG [ Limportance des accords
internationaux sur la specialisation et la cooperation de la production des pays
membres du C A E M ] , «Studia Prawnicze», 1972, n° 32, p. 9.

80 Cf. M. FRANKOWSKA, Zum Charakter der die Ergebnisse der Plankoordi-
nierung der RGW -Mitgliedsldnder fixierenden Dokumente, dans: Zusammenarbeit
der RGW -Lander in der Planung, sous la dir. de M. KEMPER, Berlin (Est) 1977,
p. 116 et suiv. Pour ce qui est des arrangements conclus an nt^ean rrrf^enr de
ministere, voir N. W. MIRONOV, op. cit., chap. V; A. WASILKOWSKI, Socjalis-
tyczna integracja gospodarcza [ L’ integration economique socialistej, Warszawa 1974,
p. 64, et K. WOLFKE, Miqdzynarodowe prawo Srodowiska [ Le droit international
de Venvironnement ], Wroclaw 1979, pp. 21 - 27.
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militaires durant les operations de guerre appartiennent egalement a
cette categorie 8i.

Dans tous les cas precites, il s’avere impossible de distinguer a priori
les traites internationaux des accords qui ne lient pas les Etats en tant
que sujets du droit des gens. La qualification de ces engagements peut
s*op6rer seulement ad casum et elle peut etre differemment appreti.ee par
les parties int£ress£es. La situation ressemble done aux incertitudes re-
latives a la determination de volontes des parties contractantes.

II existe enfin un troisieme contexte de difficultes dans la qualifi-
cation de certains accords. Celles-ci apparaissent lorsque l’intention des
Etats interesses d’instituer une obligation de droit international ne sus-
cite pas de doutes, mais il manque de clarte si cet engagement prend
la forme d’un traite.

A premiere vue, cette approche peut soulever des objections et pa-
raitre defectueuse par hypothese notamment si Ton admet l’axiome se-
ion lequel, conformement au droit international, ni la forme de
l’aceord, ni les procedures de sa conclusion n’ont pas une portee ju-
ridique. Tel n’est cependant pas le cas et les controverses relatives a la
quatrieme source du droit international, a savoir les resolutions des or-
ganisations internationales, constituent la meilleure preuve de l’existence
du probleme 82.

Selon les partisans de cette quatrieme source du droit des gens, par-
mi les nombreuses resolutions adoptees par les organisations interna-
tionales, on peut distinguer celles qui ont le caractere de recomman-
dations non obligatoires et celles qui lient juridiquement les Etats raem-
bres et constituent pour eux la source des droits et des obligations inter-
nationaux. Sans contester Texactitude de cet avis, il faut neanmoins
observer que de doutes surgissent parfois si une resolution constitue une
source de droit distincte ou s’il s’agit d’un accord en forme simplifiee.
Ces hesitations se rapportent aux resolutions ayant toutes les apparences
d’une source de droit autonome a savoir aux resolutions des organisations
internationales qui sont juridiquement obligatoires pour les Etats mem-
bres (quoiqu’une resolution puisse, a une etapie preiiminaire, revetir la

81 Voir surtout R. R. BAXTER, Armistices and Other Forms of Suspension of
Hostilities, «Recueil des Cours de rAcad£mie de Droit International*, Vol. I, 1976
p. 370 et suiv.

32 Sur l’existence de cette source autonome du droit international, voir K. SKU-
BISZEWSKI, Vchwaly prawotworeze organizaeji miqdzynarodowych [Les reso-
lutions de caractere legislatif des organisations internationales], Poznan 1965, ibid,

une abondante bibliographie. Cf . £ga!ement A. WASILKOWSKI, Zalecenia Rady
Wzajemnej Pomocy Gospodarczej [Les recommandations du Conseil d’ Assistance
F.conomique Mutuelle ] , Warszawa 1969 (surtout chap. ler).
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forme d’une recommandation ne comportant pas d’effets juridiquement
obligatoires), qui comportent pour les Etats des droits et des obligations
precis, r£dig£s en termes d t̂ailles 8S, qui sont adresses aux Etats pro
joro externo et ne font pas partie du droit interne des organisations
internationales et qui sont adoptees d’une maniere qui implique une
volonte concordante de toutes les parties int£ress£es. II s’agit des re-
solutions adoptees a Tunanimite, par la methode contracting-out ou de
celles qui necessitent une acceptation ulterieure (on exclut done les
resolutions majoritaires qui apres leur adoption sont directement obli-
gatoires pour tous les Etats membres).

A cette categorie de resolutions appartiennent notamment certaines
recommandations du Conseil d *Assistance Economique Mutuelle (CAEM) 34,
les annexes a la convention de Chicago adoptes par le Conseil de reorga-
nisation de Faviation civile internationale 35, les dispositions arretees par
l’Assembiee de FOrganisation mondiale de la sante conformement a
Fart. 81 de l’OMS 36 ou les reglements du Congres meteorologique mon-
dial 87. Plusieurs facteurs penchent en faveur de Fopinion selon laquelle
ces resolutions constituent un accord international en forme simplifiee
et non une source autonome du droit international.

Le fait que ces resolutions sont negociees au sein d’une organisation

33 Une redaction en termes trop generaux et vagues semble conduire A. Wa-
silkowski £ refuser aux recommandations du CAEM le caractere de traite inter-
national, ibid ., p. 274 et suiv. Voir egalement de cet auteur Aspects juridiques
de l’integration Economique socialiste, AcadEmie de droit international, Colloquium,
vol. 1, Leyde 1972, pp. 312 - 313.

Voir surtout E. T. USENKO, Formy regulirovanija socialistiZeskogo mezdu-
narodnogo rozdelenija truda, Moskva 1965, pp. 394 - 395. Selon Usenko, appartien-
nent & cette categorie seulement celles des recommandations qui contiennent un
minimum d’eiements indispensables pour l’existenc d’un traite dont surtout la
designation des sujets et de Fobjet de ^obligation ainsi que le deiai de son
execution. Une opinion differente est exprimee par H. DE FIUMEL, Rada Wza-
jerrmej Pomocy Gospodarczej [Le Conseil dfAssistance Economique Mutuelle ] ,

Warszawa 1967, p. 103 et suiv.
35 K. SKUBISZEWSKI, XJchwaly... [ Les rEsolutions... ] , p. 63 et suiv. ne re-

connait pas & ces annexes le caractdre de traite international. Une opinion simi-
laire figure chez J. KOLASA, On the Sources of International Law — Towards
a Conception of Adopted Law, «Polish Yearbook of International Law», Vol. IX,
1977 - 78, pp. 110 - 114.

30 K. SKUBISZEWSKI, XJchwaly... [ Les rEsolutions... ] , p. 72 et suiv. leur
refuse le caractere de traites internationaux. Un autre avis est exprime par
H. BLIX, Treaty-Making Power, London 1960, p. 293 et suiv. ainsi que par
G. TUNKIN, Zagadnienia teorii prawa miqdzynarodowego [ Problemes de la thEorie
du droit international ], Warszawa 1964, p. 165.

37 La pratique de cette organisation est etudi6e par K. SKUBISZEWSKI.

XJchwaly... [ Les rEsolutions... ] , p. 78 et suiv.
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internationale et que leur texte definitif est adopts sous forme de re-
solution d’une organisation internationale n’empeche nullement de con-
siderer ees resolutions comme traites internationaux. En effet, plusieurs
traites dont la nature juridique ne suscite aucun doute sont 61abor6s
d’une maniere qui ressemble beaucoup a l’adoption des resolutions,
p.ex. les conventions de reorganisation internationale du travail ou les. conventions adoptees par l’Assembiee generale de l’ONU *8. La difference
essentielle se ramene au mode depression par l’Etat du consentement
definitif a etre lie par une resolution (un traite d’apres notre avis). Les
resolutions ayant indubitablement le caractere de traites internationaux,
a cela pres qu’adoptes sous les auspices d’une organisation internationale,
comportent expressement des clauses relatives a la ratification, a la
signature ou a une autre forme d’acceptation. Dans les resolutions de
caractere douteux, on remarque 1’absence de ces clauses. Mais l’absence
de ces clauses ne semble pas avoir d’importance pour qualifier un acte
de traite international. En effet, ce qui est decisif dans les deux cas
pour l’existence d’un traite, e’est l’expression par VEtat du consente-
ment definitif pour contracter une obligation enoncee dans le texte d’une
resolution. Si, dans le premier cas, le mode d’expression du consente-
ment est nettement precise dans le texte du traite, dans le deuxieme
cas il figure des le debut dans l’acte constitutif de l’organisation inter-
nationale.

Dans les systeme contracting-out, le consentement est exprime d’une
maniere tacite. Ce procede amene certains auteurs a la conclusion que
dans le cas ou les Etats exteriorisent expressement leur volonte seule-
ment pour refuser une obligation qui decoule d’une resolution et garden!
Le silence s’ils desirent contracter une obligation, il est difficile d’assi-
miler ces resolutions aux traites 80. Mais, rappelons-le, la Convention de

38 Cf . notamment M. JLiACHS, Wspolczesne organizaeje miqdzynarodowe i roz-
wdj prawa miqdzynarodowego [ Les organisations internationales contemporaines
et le d£veloppement du droit international], «Panstwo i Prawo», 1963, n° 12 et
H. BOKOR-SZEG0, The Role of the United Nations in International Legislation,
Budapest 1978, pp. 69 - 155.

39 Cf. K. SKUBISZEWSKI, Uchwaly... [Les resolutions...], p. 143. Ce meme
auteur cite abondamment des opinions contraires, voir note 5 k la page 141 et
note 6 4 la page 142. Voir egalement W. MORAWIECKI, Funkcje organizaeji mie-
dzynarodowej [Les fonctions de Vorganisation internationale], Warszawa 1971, p. 187,
selon lequel le systeme contracting-out situe en r£alit6 la source de la force
obligatoire de la r£glementation exterieure non dans la resolution d*un organe
international, mais dans la volonte concordante des Etats membres, bien que cette
volonte soit exprim6e dans ce systeme d’une maniere tacite par l’absence de refus
ou de reserves envers les dispositions adoptees. Dans le meme sens va l’opinion
de R. SONNENFELD, Uchwaly Rady Bezpieczehstwa. Zagadnienia prawne [ Les
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Vienne sur le droit des traites (art. 11) autorise tout mode depression
du consentement a etre lie par un traits pourvu qu’il soit pr^alablement
convenu. Par consequent, on doit admettre que dans le cas du systeme
contracting-out ce consentement peut revetir la forme tacite d’autant
plus que cette procedure d’acceptation figure expressement dans les
statuts des organisations qui l’utilisent.

Selon une autre opinion, les resolutions en question ne peuvent pas
etre considerees comme traites parce qu’on ne leur applique pas le
droit des traites 40. Cet argument est-il vrai et convaincant? II est une
chose bien connue que le regime juridique de certaines resolutions (que
nous assimilons aux traites) s’ecarte de quelques solutions typiques
employees dans la pratique conventionnelle. II est en effet inadmissible
et impossible d’opposer de reserves a ces resolutions ou de les denoncer;
en outre les amendements ou la suspension de l’application de ces re-
solutions sont soumis a un regime particulier. On ne doit cependant
pas en deduire que ces resolutions soient soustraites au droit des traites.
En effet, la derogation au droit des traites ne concerne que ses regies
ayant un caractere subsidiaire et compiementaire. La majorite des
normes contenues dans la Convention de Vienne ne trouvent leur appli-
cation que lorsque les parties n’ont pas dispose autrement 41. La dero-
gation a ces regies dans certains cas temoigne que les parties ont adopte
des dispositions particulieres.

Les auteurs de la Convention de Vienne ont expressement accorde
aux Etats membres d’une organisation internationale le droit de s’ecarter
des regies en question. Ils ont en effet consacre d’une facon generale
(art. 5) la primaute des normes adoptees par les Etats membres d’une
organisation internationale sur les normes de la Convention de Vienne 42

Les arguments debattus ne seraient conformes a la verite que si Ton
pouvait prouver que les normes imperatives du droit des traites ne
s’appliquent pas aux resolutions, des organisations internationales etu-
diees que nous assimilons aux accords internationaux en forme simplifiee.
Parmi ces normes imperatives du droit des traites, d’ailleurs peu nom-
breuses, figurent notamment le principe pacta sunt servanda, la norme
selon laquelle un Etat ne peut pas invoquer les dispositions de son droit

r&solutions du Conseil de security. Problemes juridiques ] , Warszawa 1979, pp.
24 - 26.

40 Cf. K. SKUBISZEWSKI, Uchwaly... [ Les resolutions... ] , p. 139 et suiv.
41 Cf. S. E. NAHLiIK, Kodeks... [ Le code... ] , p. 86 et suiv.; V. HAAK, «Unless

the treaty otherwise provides)) and similar clauses in the LLC’ S 1966 Draft Articles
on the Law of Treaties, «Zeitschrift fur AuslSndisches Offentliches Recht und
Volkerrecht», 1967, Special Number, p. 541 et suiv.

42 Les d6veloppements chez S. E. NAHLIK, Kodeks... [ Le code...], p. 83 et suiv.



ZONES GRISES EN MATlfiRE D'ENGAGEMENTS INTERNATIONAUX 89’

interne pour justifier la non-execution d’un traits, la regie g£n£rale
d’interprstation (art. 31 de la Convention de Vienne), la regie generate
concernant les Etats tiers (art. 34), les normes relatives a la nullite et.
certaines regies concernant Textinction des traites dont surtout celles qui
portent sur le changement fondamental de circonstances, sur le conflit.
avec une norme de jus cogens ou sur la violation du traite par l’autre
partie. On n’a jamais prouv£, semble-t-il, que ces normes imperatives,

du droit des traites ne soient pas applicables aux resolutions etudiees.
Tout en etant partisan de l’avis selon lequel les resolutions en

question constituent des accords internationaux en forme simplifiee, on.

ne doit pas oublier que la qualification de ces resolutions n’est pas
toujours une chose facile. Dans la multitude de resolutions et d’enga-
gements au sein d’une organisation internationale, les resolutions etudiees.
constituent une categorie ou s’effaee dans la pratique la limite entre
traites et autres engagements internationaux n’ayant pas cette quality 48.

4. Les trois sortes de difficultes relatives a la determination de la.
nature juridique de certains actes internationaux ne s’excluent pas
mutuellement. Au contraire, elles peuvent se cumuler dans la pratique.

Ainsi, des hesitations peuvent concerner simultanement l’intention des
parties de creer un rapport de droit international et Timputation de
Tacte a l’Etat. Les doutes peuvent egalement apparaitre dans Tappre-
ciation si un acte institue une obligation juridique suffisamment precise,,

si un acte doit etre assimile a un traite ou a une resolution interna-
tionale 44. La delimitation des trois sortes de difficultes est simplement.
une question de methode et Tappreciation des problemes sera differente
selon chacun des trois contextes examines.

Pour ce qui est de la distinction entre la politique et le droit, le besoin
de fixer une limite entre ce qui est politique et ce qui lie juridiquement.
dependra de la nature generate des relations existant entre les parties
d’un engagement et de Timportance des affaires reglementees. II faut
done qu’en cas difficiles revetant une certaine importance il y ait le

48 Parmi les exemples des actes qui souievent des doutes & tous les 6gards
mentionn§s en mature de qualification en tant qu’accords internationaux figu-
rent les «accords de Luxembourg» entre les pays membres de la CEE en 1966.

Pour une analyse d§taill6e de la nature juridique de ces «accords» et une abon-
dante bibliographie, voir F. BELLANGER, Contribution a Vetude de la nature-
juridique des « Accords de Luxembourg » du 29 janvier 1966, «Nederlands Tijd-
schrift voor Internationaal Recht», 1968, pp. 179 - 186. Cf . Egalement R. SONNENFELD,
Ograniczenia kompeteneji panstw Europejskiej Wspolnoty Gospodarczej [Les li-
mitations de la competence des Etats de la Communaute Economique Europeenne\r

Warszawa 1973, pp. 47 - 49, 76 - 77.
44 Ces doutes apparaissent souvent quant aux recommandations du CAEM,.

cf. plus haut, notes 33 et 34.
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moins de doutes possibles quant a la nature juridique des engagements
r£ciproques. Sinon surgit une nouvelle source de conflits. Toutefois, dans
la r£alit£ nous sommes souvent obliges d’accepter que dans le situations
douteuses les engagements impr£cis et incertains ne cessent de se mul-
tiplier.

Quant a la deuxieme cat£gorie de difficulty, il s’agit le plus souvent
de r£pondre a la question si un accord determine constitue un traits ou
un contrat de droit civil. Cette reponse est Stroitement li£e au rSgime
de la responsabilitS pour la non-exScution des obligations contractSes.

L’expSrience de la cooperation des pays du CAEM fournit de nombreux
exemples t£moignant de Timportance de la distinction entre les traitSs
et autres engagements 45. Les negligences dans ce domaine se repercutent
negativement sur la stability et la qualite de la cooperation interna-
tionale.

En ce qui concerne le troisieme groupe de problemes, il semblerait
que retablissement de differences entre les resolutions des organisations
internationales et les traites n’ait qu’une portee thSorique. En effet,
l’Etat a le devoir d’exScuter ses obligations et peu importe qu’elles r£-
sultent d’un traite ou des resolutions obligatoires des organisations inter-
nationales 46. Cette opinion est parfaitement justifiee si Ton considere
que I’obligation de l’Etat existe en droit international 47. Il est une
affaire interne de chaque Etat comment envisage-t-il d’appliquer une
resolution (un traite). On remarque cependant que la place des reso-
lutions des organisations internationales dans l’ordre juridique interne
des Etats est generalement moins precise que eelle des traites. Dans
plusieurs pays, la legislation et la jurisprudence concernent surtout la
place des traites en droit national et plutot exceptionnellement celle des
resolutions internationales 48. Qualifier certaines resolutions de traites

Cf. E. T. USENKO, O pravovoj prirode neposredstvennyh svjazej po linii
ministerstv i vedemostf stran-clenov SEW, dans: Mezvedomstvennye svjazi ..., p. 10

•et A. WASILKOWSKI, Socjalistyczna integracja... [ L'intGgration 6conomique... ] ,
pp. 63 - 68.

48 Cf. A. WASILKOWSKI, Zalecenia... [ Les recommandations...] , p. 280 et suiv.
47 La Cour Internationale de Justice a constate dans son arret relatif aux

essais nucieaires frangais qu’une obligation internationale peut resulter meme
d’une declaration unilateral & condition que la contractation de cette obligation
soit Pintention de PEtat deposant cette declaration (CIJ Recueil, 1974, § 43). La

-Cour a constate que c’est le principe de la bonne foi qui constitue Pune des regies
principales regissant la naissance et Pexecution des obligations juridiques quelle
que soit leur source. Cf . egalement T. M. FRANCK, Word Made Law: The De-
cision of the ICJ in the Nuclear Test Cases, «American Journal of International
Law», 1975 (vol. 69).. n° 3, pp. 612 - 620.

Il arrive parfois que les tribunaux nationaux se referent au resolutions

45

48
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internationaux s’avere done non seulement possible (comme nous venons
de le d£montrer), mais 6galement utile, car cette operation facilite
1’implantation des resolutions dans l’ordre juridique national et peut
influer positivement sur leur execution.

Deux conclusions de caractere general s’imposent avant de terminer
notre analyse. En premier lieu, selon la presomption en vigueur en
droit international, les engagements dont la nature juridique n’est pas
tout a fait claire ne lient pas. On doit done admettre que l’Etat n’est
pas juridiquement lie jusqu’a ce qu’une preuve indubitable de l’existence
d’une obligation juridique ne soit fournie 49. En deuxieme lieu, il faut
mettre en relief la grande importance du principe de la bonne foi dans
ies relations interetatiques et notamment devant de nombreuses incerti-
tudes en matiere de rapports conventionnels. La liberte de forme dont
jouissent de plus en plus largement les Etats dans retablissement de leurs
droits et leurs obligations peut bien faciliter le d£veloppement de la
cooperation internationale a condition toutefois que les volont£s exterio-
rises dans la sphere du droit international conduisent a une execution
scrupuleuse des obligations contractees. Les organes etatiques responsa-
bles de la direction des relations conventionnelles doivent etre con-
scients qu’en agissant conformement a la bonne foi les Etats non seule-
ment contribuent au respect du droit, mais ils le font egalement dans
leur propre interet ne serait-ce que parce qu’ils affermissent le droit
international qui protege leurs propres droits. En trahissant la bonne foi,
les Etats risquent plus qu’ils ne tentent de gagner 50.

^organisations internationales n’ayant pas de force obligatoire, cf . K. SKUBI-
SZEWSKI, Recommendations of the United Nations and Municipal Courts, « British
Yearbook of International Law», 1972 - 73, pp. 353 - 364.

49 La Cour Permanente de Justice Internationale a constate dans son arret
relatif a la competence territoriale de la Commission internationale de l’Oder
que, si l’intention des parties n’est pas claire malgre son analyse, il faut admet-
tre înterpretation le plus favorable & la liberte des parties, CPIJ, S£rie A,
n° 23, p. 26.

50 Cf. M. LACHS, Some Thougths on the Role of Good Faith in International
Law, dans: Declarations on Principles, Liber Amicorum V . A. Rolling, Leyden
1977, p. 50.
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The Responsibility of States in Armed Conflicts
by REMIGIUSZ BIERZANEK

1. The Responsibility of States for Actions of Their Own Armed Forces

The international responsibility of States is a eorelate of the obli-
gations of states to respect the rules of International Law. Since tus in
bello developed very slowly in a customary way and the rules of inter-
national law restricting ius ad bellum could be accepted by states only
during the last few decades, therefore the responsibility of states for
the failure to comply with the obligations in this respect is a new 1

and rather controversial problem.
The principle, according to which states engaged in an armed con-

flict are responsible for any breach of the law of war was accepted
during the Hague Conference of 1907 on the codification of the law
of war on the land and was embodied in Article 3 of the IV Hague
Convention. The Article introduced something new into international law:
there is nothing similar in the Brussels Declaration of 1874 and in the
Convention concerning the rules and customs of war on the land of
1899.

Article 3 of the IV Hague Convention of 1907 states:
“ A belligerent party, which violates the provisions of the said Regulations,

shall, if the case demands, be liable to pay compensation. It shall be responsible
for all acts committed by persons forming part of its armed forces” .

Other provisions of the Hague Convention of 1907 define the respon-
1 As pointed out by A. V. Freeman, prior to the adoption of the Regulations

annexed to the Hague Convention, “ ...the liability of a State for wrongful acts
by soldiers was restricted within narrowly defined limits; in earlier times, of
course, there was no responsibility at all... Cicero candidly observed that it was
not against nature to despoil somebody whom you had the right to kill (neque
est contra naturam spoliare eum, si possis, quem hominem est necare ), and in
fact, support for the ancient usage of plundering and pillaging an ennemy may
be found in the Book of Numbers in the Bible” . (Responsibility of States for
Unlawful Acts of Their Armed Forces, RCADI, vol. 88, p. 325).
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sibility of states for the compliance with the rules of international law
in times of war in a less definitive language. Thus, Article 5 of the
V Hague Convention concerning the rights and obligations of powers and
neutral persons in times of war on the land stipulates that:

“ A neutral State shall not tolerate any of the acts in violation of neutrality.

It shall not be under obligation to punish acts in violation of neutrality unless
they have been committed on its own territory” .

According to Article 25 of the XIII Hague Convention concerning rights
and obligations of neutral powers in times of war on the sea,

“ A neutral Power is bound to exercise such surveillance as the means at its
disposal allow to prevent any violation of the provisions of the above Articles
occurring in its ports or roadsteads or in its waters” .

Article 3 of the IV Hague Convention is of considerable importance
in the development of international law, since it lays the foundations
of the legal responsibility of states for damages caused as a result of
the violation of the rules of the law of war. This is reflected in the
recognition of the principle that illegal acts committed in time of war
result in an obligation to pay compensation by the state which is res-
ponsible for these acts. And although, even earlier arbitration courts
ruled in some cases in conformity with the principle embodied in Arti-
cle 3, it was the first time that states accepted formally its content in
an international treaty.

It was argued that Article 3 of the IV Hague Convention provided
the legal basis for the claims for compensation for damages caused in
connection with the violation of the provisions of the Hague Regula-
tions made against Germany at the Paris Peace Conference of 1919 *
In past centuries it was also the practice that a victorious state imposed
on the defeated state the obligation to make certain payments in the
peace treaty, however such decisions were based on political and not
legal considerations (A case in point is the obligation imposed on France
to make considerable payments to Prussia as a result of the lost war
of 1870).

On the one hand, Article 3 makes states liable to pay compensation
for damages caused by the violation of the Hague Regulations, and on
the other hand makes them responsible for acts committed by their
armed forces. It is argued that the motive inclining states to accept
Article 3 was, first, the desire to strenghten discipline in the armed
forces as regards the respect of the rules of the law of war, and only
second the intention to render justice to the victims of war by pay-

2 Ibid ., p. 333.
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ments of compensation by the warring state which is responsible for
the wrongful acts.8

The provision of Article 3 was the subject of conflicting interpre-
tations. The question was raised as to whether the principle contained in
that Article concerns only — according to its content — the regulations
which constitute an annex to the IV Hague Convention, or covers also
other provisions of the law of war. Most scholars favour a broader
interpretation. Thus, E. Castren considers that Article 3 “ contains a
general principle, and is therefore applicable to breaches of other reg-
ulating provisions and to damage for neutrals” , although the Article
provides for the payment of compensation for damages caused by mem-
bers of the armed forces violating the Hague Regulations.4 Oppenheim
concedes that a literal interpretation leads to the conclusion that Article
3 covers only violations of the Hague Regulations, but adds that “ there
is no reason to doubt that the principle of Article 3 must find appli-
cation to any rule of the law of war by violation of which subjects
of the enemy, or of neutral States suffer damage” .5 None the less, some
scholars emphasize rightly that the opinion according to which the pro-
vision of the Hague Convention concerning explicitly violations of that
Convention do cover all other violations of the law of war not dealt
with by the Convention “ would be repugnant to standard principles
applicable to the construction and effect of treaties” .6 It must therefore
be considered that Article 3 concerns, in accordance with its wording,
the provisions of the Hague Regulations, which does not mean that
one could conclude, by reasoning a contrario, that states are not res-
ponsible for violations of other provisions of the law of war.

Such a view finds its confirmation in the preparatory work of the
II Hague Conference. The representative of Switzerland when discussing
the draft of Article 3 submitted by the German delegation stated that
to give the Regulations an international sanction which they have lacked
assuredly heretofore does involve the least infringement of the eventual
rights of persons who might be injured by other acts than those forbid-
den in these Regulations: in this regard, a simple note in the minutes
can suffice to prevent any doubt of misunderstanding. This view was

8 Ibid ., pp. 332, 333. The author observes also that during the last World Wars
the emphasis shifted from a collective pecuniary responsibility to individual
responsibility for war crimes, i.e. to penal sanction; but in 1907 the present day
concept of war crimes was not even within the visible horizon.

4 E. CASTREN, The Present Law of War and Neutrality, Helsinki 1954, p. 490.

5 L. OPPENHEIM, International Law. A Treatise, ed. by H. Lauterpacht, 8 ed^
vol. 2, London 1955, p. 593.

8 A. V. FREEMAN, op. cit ., p. 339.
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fully shared by the German delegate.7 Furthermore, it must be added
that the provisions of the Hague Regulations are considered at present
as constituting rules of universal customary law, applicable to • any
international armed conflict, in spite of the fact that Article 2 of the
IV Hague Convention restricts the scope of application of these Regu-
lations to relations between the contracting powers and only if all
belligerant states are parties to the Convention (the so-called si omnes

•clause). It seems that there are enough convincing reasons to treat the
principle expressed in Article 3 of the IV Hague Convention as a prin-
ciple of universal customary law.

Another controversy concerning the interpretation of Article 3 deals
with a matter of great practical importance: the point at issue is whether

.a state bears responsibility for acts of persons belonging to its armed
forces to an extent exceeding their competence, or for acts of persons
who failed to fulfil their duties. Are the actions of such persons impu-
table to the state involving its responsibility, or are they rather to be

•considered as acts of private persons, in which case the responsibility
of the- state would be restricted only to cases in which the state organs
being in duty to prevent or punish persons committing wrongful acts
failed to take appropriate measures (for example a larceny committed
by a soldier on an occupied territory). In other words, the question
arises as to whether — to use the wording of the draft convention of
the UN International Law Commission concerning the responsibility of
states for actions of their organs as covering persons belonging to their
armed forces — is it possible to apply the provision according to which
the conduct of a state organ “ is not considered to be an act of the State
if , by its very nature, it was wholly foreign to the specific function
of the organ or if , even from - other aspects, the organ’s lack of compe-
tence was manifest” (Article 10). Should the answer be positive, then
the actions of the members of the armed forces would have to be con-
sidered as actions of private persons and therefore the provision would
have to be applied according to which the omission on the part of the

•organs could be attributed to the state “ where the latter ought to have
acted to prevent or punish the conduct of the individual or group oi
individuals and failed to do so.” (Article 11).

Some American jurists are inclined to restrict the scope of appli-
cation of Article 3 to only Articles 46 and 47 of the Regulations (obli-
gation to respect private property, prohibition of looting), by expressing
doubts as to whether the Article involves the responsibility of states

7 See Proceedings of the Hague Peace Conference, vol. 3, The Hague 1907,
p. 141.



RESPONSIBILITY OF STATES IN ARMED CONFLICTS 97

for willful and unauthorized acts by soldiers be low officer rank, for
which heretofore according to generally followed practice no state res-
ponsibility was invoked 8, or by adopting the interpretation according to
which the obligation to pay indemnities exists whenever the authorities
concerned neglected to take appropriate measures to prevent or punish.®

These views have been rejected by the overwhelming majority of
jurists. It is being argued, quite rightly, that — because of such lim-
ited result — there would be no need for the clause on responsibility
of 1907, which is obviously only a repetition of the rule in force in
times of peace, and that prior to 1907 the arbitration tribunals had less
difficulty in establishing the responsibility of states for umlawful acts
of soldiers than for the acts of other officials.10 It is being pointed out
that the principle expressed in Article 3 is a principle of absolute res-
ponsibility,11 and that the state is responsible for the acts of soldiers
irrespective of the fact whether the officer had the possibility to en-
force discipline or whether he was aware of the prohibition to commit
such acts.12

Some authors consider that Article 3 is universally viewed as evi-
dence that — at least in this matter — there is an objective responsi-
bility which must be borne by the state: the state is responsible for
the wrongful actions of its soldiers, irrespective of the fact as to whether
it can be charged with complicity or not.13

There can be no doubt, that the responsibility of the state for actions
of persons belonging to its armed forces is of an absolute nature and
is not restricted to cases in which the state organs neglected their du-
ties in preventing or punishing those members of the armed forces
who acted in a way exceeding their duties as soldiers. The specific reg-
ulation of the responsibility of states as regards persons belonging to
their armed forces is justified by the organization of the army, which

8 E. M. BORCHARD, The Diplomatic Protection of Citizens Abroad, New
York 1915, p. 248.

s E. FEILCHENFELD, The International Economic Law of Belligerent Occu-
pation, Washington 1942.

i® A. V. FREEMAN, op. cit ., pp. 341, 342.
11 G. SCHWARZENBERGER, International Law, voll 1, London 1945, p. 275.
1S C. C. HYDE, International Law, 2 ed., vol. 2, New York 1945, p. 966. It may

be added that the Inter-American Maritime Neutrality Convention, signed in
Havana in 1928, stipulates in Article XVII that a belligerant shall indemnify
the damage caused by the violation of the Convention and shall likewise be res-
ponsible for the acts of persons who may belong to his armed forces.

G. COHN, La th£orie de la responsabilit6 internationale, RCADI, vol. 68/1939,

vol. 2, p. 275. Se also D. ANZILOTTI, Cours de droit international , Paris 1929,
p. 499.

\— Polish Yearbook of International XI
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gives the commander much greater powers enabling him to prevent
violations of international law, compared with other spheres of state
activity. And that explains why the law of war has been long before
now based on the following two principles:

1) that the law of war applies to the armed forces, i.e. to organiza-
tions founded on specific principles in the field of authority and disci-
pline: as stated in the Additional Protocol I of 1977 to the Geneva
Convention of 1949, “such armed forces shall be subject to an internal
disciplinary system which, inter alia shall enforce compliance with the
rules of international law applicable in armed conflicts” (Article 43).
Thus, the law of armed conflicts accepts as preasumptio iuris et de iure
that as regards persons belonging to the armed forces there is both an
obligation and a full possibility to prevent violations of international
law, and that therefore there can be no cases in which the actions of
these persons could be considered as actions of private persons which
the state was unable to prevent;

2) that the state bears responsibility for any violation of the law
of war committed by its armed forces and by persons belonging to them.

The responsibility of the state for any actions by persons belonging
to its armed forces was again restated in the Additional Protocol I of
1977 to the Geneva Convention of 1949. Article 91 of that Protocol
stipulates that

“ A Party to the conflict which violates the provisions of the Conventions or
of this Protocol shall, if the case demands, be liable to pay compensation. It shall
be responsible for all acts committed by persons forming part of its armed forces” .

The Additional Protocol I to the Geneva Conventions signed in 1977
broadened the application of the humanitarian law of armed conflicts,
as well as the category of persons covered by the notion of “ armed
forces” . According to Article 1 of the Protocol the provisions of the
Protocol which supplements the Geneva Conventions of 1949 apply not
only to situations defined in Article 2, common for the Geneva Con-
ventions,14 but also to armed conflicts in which peoples are fighting
against colonial domination and alien occupation and against racist
regimes in the exersize of their right of self -determination. On the
other hand, the definition of armed forces contained in Article 43 of

14 Article 2 states that the Geneva Conventions “ shall apply to all cases of
declared war or of any other armed conflict which may arise between two or
more of the High Contracting Parties, even if the state of war is not recognized
by one of them” , “ shall also apply to all cases of partial or total occupation of
the territory of a High Contracting Party, even if the said occupation meets with
no armed resistance” .
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the Protocol covers “ all organized armed forces, groups and units which
are under a command responsible to that Party for the conduct of its
subordinates even if that Party is represented by a government or an
authority not recognized by an adverse Party” . A more detailed de-
finition of persons forming part of the armed forces was given in Article
1 of the Hague Regulations which extended the binding force of the
laws of war to cover not only the regular armies but also militia and
volunteer corps, provided that they fulfil the conditions specified in that
Article. Article 3 of these Regulations specified that the armed forces
of the belligerent Parties may consist of combatants and non-combat-
ants.

It must also be added that the Third Geneva Convention of 1949 in-
cluded in the category of persons considered to belong to the armed
forces also “ members of other volunteer corps, including those of or -
ganized resistance movements belonging to a Party to the conflict and
operating in or outside their own territory, even if that territory is
occupied” , provided that they fulfil the conditions set forth in Article
1 of the Hague Regulations concerning volunteer corps. The members
of the above mentioned resistance movements enjoy — in accordance
with the Geneva Conventions — the same rights to protection as those
granted to wounded, sick and shipwrecked persons (Article 13 I Geneva
Convention, Article 13 II Geneva Convention) and prisoners of war
(Article 4 III Geneva Convention).

According to I Additional Protocol of 1977 the armed forces of a
party participating in an armed conflict include “ all organized armed
forces, groups and units, which are under a command responsible to
that Party for the conduct of its subordinates, even if that party is
represented by a government or an authority not recognized by an
adverse Party” \ the rj'rmed forces must be subjected to a system of
internal discipline ensuring the observation of the provisions of inter-
national law concerning armed conflicts. Members of the armed forces
other than medical personnel or chaplains are combatants and have
the right to be treated as prisoners of war if they fall into the power
of an adverse party (Article 43 and 44 of the I Additional Protocol).

2. The Responsibility of States for the Actions of Armed Forces Other
than Their Own

Article 3 of the IV Hague Convention regulates the problem of res-
ponsibility of states for actions by persons forming part of their armed
forces; thus, it does not cover the responsibility of states for the actions
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of persons not belonging to their armed forces. So far this problem
has not been solved in international treaties, it must therefore be consid-
ered in the light of the rules of international law concerning the res-
ponsibility of states in general, and in the light of the draft conventions
on the responsibility of states for the actions of their organs.

The question arises as to whether and to what extent does a state
bear responsibility for the violation of international law committed on
its territory by armed forces which are not its own. This may apply
in the case of foreign armed forces operating on the territory of a state,
in agreement with or on invitation of that state, or in the case of an
armed uprising directed against a legal government.

As far as the first case is concerned, the prevailing view is that the
acts committed by organs of a state on foreign territory cannot be
attributed to the territorial state; hence the responsibility must be
borne by the state whose organs violated the provisions of international
law. The territorial state is responsible only when and to the extent
that its own organs either participated in the violation of international
law or failed in their duty to prevent such violation.15 This view found
its expression in the draft proposals concerning the codification of in-
ternational law regulating the responsibility of states. Thus, according
to the draft proposal of the International Law Commission prepared by
Garcia-Amador, the acts and ommissions of a third state or of an inter-
national organization shall be imputable to the state, in whose territory
they were committed only if the latter could have avoided the injurious
act and did not exercise such diligence as was possible in the circum-
stances (Article 15).19 According to the draft proposal prepared by the
Harvard Law School (Article XIV)

“ A State is responsible if an injury to an alien results from an act committed
within its territory, which is attributable to another State, only if it has failed
to use due diligence to prevent such injury” .17

The above mentioned principle concerning organs of a third state is

15 M. R. GARCIA-MORA is in favour of broadening the scope of state res-
ponsibility (see International Responsibility for Hostile Acts of Private Persons
Against Foreign States, The Hague 1962, p. 35). He concludes that: “ The State
ought to be made liable for private actions which engage the peace and security
of mankind. This conclusion is reached irrespective of the doctrine of implied
governmental complicity {...] the necessity for adequate protection of foreign
nations and interest in the security of international relations would seem to
require that states be internationally liable if the values of world peace and
order are to be attained” .

YILC 1961, vol. 2, p. 48.
17 AJIL 1929, Supplement p. 196.
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undoubtedly applicable also to the forces operating on the territory of
a third state.

The complexity of the situations in which the actions of a foreign
state operating on the invitation of or in agreement with the organs
of another state are taking place, as well as the complexity of the
situation arising when the activity of the organs of a foreign state is
tolerated by the territorial state, prompted some jurists to put forward

. the opinion that in some cases it is possible to speak of indirect respon-
sibility.18 The opinion met, however, with strong objections on the
ground that the responsibility of the territorial state can originate only
in the acts or omissions of its own organs or in their relation to the
organs of the foreign state and not in the actions of the foreign state.
A stand of this kind was taken by the Rapporteur of the International
Law Commission Professor R. Ago, who accepted — against his own
views held earlier — as well founded the opinion according to which
uactions emanating from organs of other subjects of international law,
acting as such in the territory of a particular state, are not attributable
to that state under international law and do not involve its interna-
tional responsibility; as in the case of acts of private individuals res-
ponsibility can be incurred by that state on such occasions only on account
of the conduct of its own organs in respect of the action of foreign
organs, and it is that conduct as such which would constitute the vio-
lation of an international obligation” .19

In actual practice, states invoked on many occasions the responsibility
of the territorial state in connection with the activities on its territory
of foreign armed forces both in times of war and in times of peace: the
basis of claims were, however, more or less clearly defined conduct of
the territorial state in relation to foreign armed forces committing on
its territory illegal acts.50

18 See F. KLEIN, Die mittelbare Haftung im Volkerrecht , Frankfurt/M. 1941,
p. 265 passim; R. AGO, La responsabilita indiretta nel diritto intematzionale,
“ Archivo di Diritto Pubblico” , 1936, vol. 1, p. 12.

16 UN Doc. A/CN. 4/264, p. 129; comp, also R. QUADRI, Diritto Intemazionale
Pubblico, 2 ed., Palermo 1957, p. 432. The author claims, against the opinion held
by some scholars, that in international law there is no so-called indirect responsi-
bility, or responsibility for the actions of other persons. To some extent the
theory of indirect responsibility is also criticized by A. VERDROSS-DROSSBERG
(Theorie der mittelbaren Staatshaftung, OZoR, 1948, p. 389, who states that all
attempts made so far at explaining all kinds of indirect responsibility of states
on the basis of one single principle could not be considered as satisfactory.

10 For example, February 6, 1956 the USSR government sent a note of protest
to the government of the Federal Republic of Germany in connection with the
launching by the US armed forces of balloons equipped with automatic cameras
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In connection with the armed intervention in Korea under the
auspices of the UN and under UN flag, international lawyers were
confronted with the question as to whether the responsibility for illegal
acts of soldiers belonging to the contingents placed at the disposal of
the UN by particular member-states is to be borne by the states con-
cerned or by the UN itself. There seems to be no doubt that, in prin-
ciple, the UN is responsible for the illegal acts of its organs; this re-
sults from the opinion of the International Court of Justice, which stat-
ed that as far as reparation for damages suffered in the service of the
UN, the UN is “ [...] capable of possessing international rights and du-
ties, and that it has capacity to maintain its rights by bringing inter-
national claims [...] against a State to obtain reparation of the damage
caused by the injury of an agent of the Organization the course of
the performance of his duties,

armed forces serving under the UN flag — whatever the position one
may adopt as regards the scope of obligations resulting from the law of
war for such UN troups — are duty bound to respect the humanitarian
law of war and, hence, must be held responsible for any breach of
that law. As far as the Korean war is concerned it is being pointed out
that because of certain facts the UN could not be held responsible for
the wrongful acts of the intervention forces. Thus, it is being stressed
that no Military Staff Committee to direct the whole operation, as pro-
vided for in the UN Charter, had been set up, that the miliary com-
mand was placed in the hands of the United States, that the relevant
resolutions of the Security Council authorized the command to use, at
will, either the UN flag or the flags of the states participating in the
operation, that the resolutions of the Security Council did not exempt
these states from responsibility for the actions undertaken within the
framework of the UN operation. Doubts have also been expressed as
to whether a decision by an UN organ can exonerate a state from res-
ponsibility for illegal acts committed by its armed forces.22

The question arises, furthermore, as to whether a state is responsible
for the actions of insurgent troops operating against the government
of that state, or as to whether it can be held responsible for the be-
haviour of persons participating in riots and demonstrations, which the

” 21 Nor can there be any doubt, that the

and radio transmitters, which violated the air space of the USSR. The government
of the FRG was accused of permitting its territory to be used for actions vio-
lating international law. In another note of February 4, 1956 sent to the US
government the USSR government stated that it held the US government res-
ponsible for the launching of these balloons.

« CIJ Recueil, 1949, p. 179.
12 A. V . FREEMAN, op. cit , p. 356 passim.
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governmental authorities cannot control. It is obvious that such acts
cannot be considered as acts of state organs. Consequently, the respon-
sibility of a state in connection with such acts can result only from
failures and ommissions of the state organs in the fulfilment of their
duties concerning the protection of persons and property.

However, whenever the insurgent troops operating against the gov-
ernment are under the command of an organization which exercizes
effective power over a given territory in a manner similar to that of
state organs, the insurgent organization becomes a subject of inter-
national law and bears international responsibility for the actions of
its organs. It is being emphasized that the pursuit of claims arising from
that responsibility is much more difficult than in the case of states or
international organizations, because the insurgency movement “ is essen-
tially a provisional subject of international law. The duration of its
existence coincides with the duration of the fight against the pre-
existing State or its Government. At the conclusion of that fight it
must, in an event, cease to exist as such. If it is defeated, its existence
comes to an end and its organization is dissolved. If it wins, it can— as we have pointed out — either transfer its organizational structures
to the pre-existing State or become a new State... Moreover, the extent
and size of the insurrectional movement may vary with the vicissitudes
of the civil war, and the territory over which it exercizes authority may
shrink or expand. All this creates uncertainty regarding the prospects
of obtaining reparation from the movement, during the conflict, for
an internationally wrongful act, especially as it may have no property
which, when the need arises, could afford a means of compensation. We
may add that, if the State which complains of injuries caused by
wrongful acts of agents of an insurrectional movement does not re-
cognize or intend to recognize the movement with which it maintains
no relations, presenting a claim and making responsibility effective
could entail further difficulties, either in fact or in law, since there is
a risk that the presentation of a claim could imply recognition” .*3

The difficulties of pursuing a claim against an insurgency organi-
zation while the armed struggle is still under way explain why states
are very reluctant to take such action before the end of the insurgency.
The then prevailing situation may be that, either the legal government
suppressed the insurrection and the insurgency organization ceased to
exist, or the insurgents defeated the government, took over power in
the state or created a new state on part of the territory of the pre-
existing state. In the first case there is practically no possibility of

« Report by R. Ago. UN Doc. A/CN. 4/264, p. 131.
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obtaining compensation from the insurgency organization, and that is
why states sometimes presented their claims to the legal government,
which suppressed the insurrection, for damages caused by wrongful acts
of the insurgency organization committed when the organization was
still active; some jurists attempted to justify such claims by either
asserting that, as a rule, a state bears responsibility for certain routine
activities on its territory, or by invoking the principle of succession of
obligations.24 However, both practice and doctrine are quite rightly
accepting the view that the state cannot be held responsible for acts
of private persons or insurgency organizations which it could not con-
trol. This does not exclude the possibility that a state may, for various
motives, agree to pay compensation ex gratia or may conclude an
agreement with a third state providing for the payment of compen-
sation to a specific category of foreign nationals who suffered damage
as a result of wrongful acts committed by insurgents; however, in this
case the responsibility of the state will rest not on the general prin-
ciples of international law concerning the responsibility of states, but
on an international agreement providing for an exception from these
principles.

The draft proposal of the International Law Commission, in Article
12 of the Draft Convention considered the responsibility of states for
acts of insurectional movements directed against such states and pos-
sessing separate international personality on an equal footing with the
responsibility for acts of a third state or international organization and
stated that such acts are not to be considered as an act of State under
international lav/.25 This rule, however, is without prejudice to the
attribution of the responsibility of the States for the acts of their or -
gans against the insurgency movements or the responsibility of the in-
surrectional movements, whose organs committed wrongful acts.

The principle according to which a state cannot be held responsible
for injuries suffered by foreign nationals as a result of acts committed
by insurgents had found its confirmation in several international
agreements and in the practice of mixed commissions and arbitration
courts. It was applied in the 19th century by the US-Mexican mixed
commission set up under the Convention of 1868, by the US-British
mixed commission set up under the treaty of 1871 to deal with the
wrongful acts of the United States committed during the War of
Succesion and also in the US-Spanish mixed commission established in
1871 and 1898 in connection with the illegal acts of the Cuban insur-

u Ibid ., p. 132.
» YILC, 1975, vol. 1, p. 42.
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gents.28 In the early years of the 20th century this principle found its
expression in the decisions of the mixed commissions established in.

1903 in order to consider the disputes between Venezuela and several,

other states. The arbitrators emphasized in their rulings that “ revol-
utionists are not agents of government and a natural responsibility
does not exist. Their acts are committed to destroy the government and
no one should be held responsible for the acts of an enemy attempting,

his life [...] the ordinary rule is that a government, like an individual,,

is only to be held responsible for the acts of its agents or for acts the
responsibility for which is expressly assumed by it” .27 A similar stand
was taken by M, Huber in 1925 acting as an arbitrator in the dispute-
involving British property in Spanish Morocco 28 and by the US-Mexican
mixed commission dealing with the disputes of 1926— 1931.29

The Preparatory Committee of the Codification Conference of 1930
asked the participating states to express their opinion on the following,

matters: “ Damage done to the person or property of foreigners by
persons engaged in insurrections or riots, or through mob violence. Is,,
in general, the Sate liable, or not liable, in such cases? Where neg-
ligence on the part of the Government or its officials can be established
or where connivance on the part of the latter can be shown?” In their
replies 22 governments stated that, in general, a state cannot be held
responsible for damages caused by insurgents; among these 22 replies
there were 19, referring to the second question, which stated that states;

can be held responsible only when they neglected to take precautionary
steps or punitive action to which they were obligated.30 On the basis
of these replies the Committee formulated the following proposals for
discussion. Basis for discussion n. 22: “ A State is, in principle, not
responsible for damage caused to the person or property of a foreigner
by persons taking part in any insurrection or riot or by mob violence”.
Basis for discussion n. 22a: “ Nevertheless, a State is responsible for
damage caused to the person or property of a foreign by persons tak-
ing part in an insurrection or riot or by mob violence if it failed to-
use such diligence as due in the circumstances in preventing the dam-
age and punishing its authors.» SI

28 J. R. MOORE, International Arbitrations..., vol. 3, pp. 2873— 2982.
27 The opinion of the super-arbitrator of the Italian-Venezuelan Mixed Com-

mission, UN RIAA, vol. 10, p. 512.
28 UN RIAA, voL 2, p. 642.
19 UN Doc. A/CN. 4/264, p. 138 ff.
50 League of Nations. Conference for the Codification of International Law~

Bases of Discussion for the Conference..., vol. 3, Geneva 1929, p. 108 ff.
51 Ibid ., p. 110.
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The situation differs when the insurrection ends in victory. The
attribution of the acts committed by the organs of the insurgency or-
ganization, which later took over the power in the state, or created
a new state under the authority of that organization, seems fully justi-
fied and is supported by the opinion of jurists and by international
practice. The continuity between the insurgency organization and the
structure of the state speaks in its favour. In the case of creation of
a new state we are dealing with the continuity between en embryonic
state and a state definitely formed in its full shape. When the power
in the state is taken over by the victorious insurgency organization the
state itself is undergoing a fundamental change, because its former
structure and state apparatus disintegrate. Hence, it would be diffi-
cult to consider the acts of the state organs committed before the
victory of the insurrection as the acts of the state under the new
government.

In both doctrine and jurisdiction there is a clear tendency to attri-
bute to the state a posteriori the illegal acts committed by the organs
of a victorious insurgency organization during the civil war. It is being
argued that the victorious insurgency organization was, before taking
over effective power in the state, a government de facto exercizing
authority on a part of the state territory. It is also argued sometimes,
that the victory of the insurgency organization proves that it represented
the true will of the nation. And although these arguments are rejected
by some authors,

32 even these authors are not questioning the principle
itself .88

B. Graefrath expresses objections against this provision of the draft of
the International Law Commission arguing that from the legal and political
points of view it is difficult to understand why, in the case of a victorious in-
surrection its organs should be held responsible under international law, while in
the case of a defeated insurrection no such responsibility would exist. Further-
more, he points out that the codification of responsibility should not cover the
regulation of the succession of states in a way which would imply a restric-
tion of the sovereignty of a young state (B. GRAEFRATH, E. OESER, P. STEI-
NIGER, Volkerrechiliche Verantwortlichkeit der Staaten, Berlin 1977, p. 117).

M In his report, Professor R. Ago stresses the weakness of the argument con-
cerning the de facto government, because the insurgency organization which was
defated had been during the civil war a de facto government and in spite of
that fact the actions of that organization are not imputed to the state. As far
as the argument concerning the will of the nation is concerned, Professor Ago
points out that international law is not very much concerned with the fact
whether a government represented the genuine will of the nation or not. In con-
clusion, he states that essentially the problem consists not so much in finding
a justification for the attribution to the state of the acts committed by the or-
gans of the insurgency organization, before it took over power: what matters was

82
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Some scholars are also examining the situation, in which the insur-
gency organization having failed to achieve total victory, the existing
state structure did not collapse and by way of compromise the system
was partially modified and the insurgents admitted to share power with
the previous government. It is agreed that in such a case the actions
of both the organs of the legal government and the organs of the in-
surgency organization must be considered as the actions of the state.

International jurisdiction is unanimous in imputing to the state the
responsibility for the wrongful acts of the organs of the insurgency
organization which took over power in the state. In the case of the
Bolivar Railway Company submitted to the British-Venezuelan mixed
commission set up by the Protocol of 1903 the super-arbitrator stated
that the state was responsible for the obligations of the victorious rev-
olution since its beginnings, because in theory the revolution represented
ab initio the changing national will, which found its final expression
in the ultimate victorious result.34 A similar stand was adopted by the
mixed commissions: US-Venezuelan (the Dix case and the Henry case)
and French-Venezuelan (the French Company of Venezuelan Railroads
case).35

In the Pinson case the president of the French-Mexican commission
set up under the Convention of 1924 observed that: “ si les dommages
trouvent leur origine, par exemple, dans les requisitions ou contributions
forcees, reclamees... par les revolutionnaires avant leur triomphe final
ou par des delits commis par les forces revolutionnaires, la responsabi-
lite de VEtat ne saurait, a mon avis, etre nice” .86

The Preparatory Committee of the Codification Conference of 1930,
in its questionnaire sent to the governments, asked the following question:
“ Is, in general, the State liable... where a rebellion is successful and the
insurgent party which did the damage is installed in power and be-
comes the Government?” Ten among the fifteen governments which
replied to that question expressed their preference in favour of the
thesis that in such a case the responsibility lies with the state; the
replies of three governments were ambiguous, while two governments
demonstrated only a slight inclination in favour of the majority view.
On the basis of these replies the Committee drew up the following
conclusion for discussion: “ A State is responsible for damage caused by
an insurrectional party which has been successful and has become the

whether such attribution took place in the real world of international relations
(UN Doc. A/CN, 4/264/Add. 1, p. 6).

84 UN RIAA, vol. 9, p. 453.
35 Ibid ., p. 120, 133 and vol. 10, p. 352.
38 UN RIAA, vol. 5, p. 353.
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Government to the same degree as it is responsible for damage caused
by acts of the government de iure or its officials” .87

Legal doctrine adopts — with some minor exceptions — a similar
stand.88 In the draft proposal of the International Law Commission we
find the following formulation of the above principle:

“ Article 13. Retroactive attribution to a State of the acts of the organs of
a successful insurrectional movement.

“1. The conduct of an organ of an insurrectional movement whose structures
have subsequently become the structures of a new State constituted in all or
part of the territory formerly under the sovereignty of the pre-existing State
is retroactively considered to be an act of the newly constituted State.

“ 2. The conduct of an organ of an insurrectional movement whose structures
have subsequently been integrated, in whole or in part, with those of the pre-ex-
isting State, is retroactively considered to be an act of that State. However, such
attribution does not preclude the parallel attribution to the same State of the
conduct, at the aforementioned time, of organs of the government which was at
that time considered to be legitimate.” 39

This wording was unanimously adopted by the members of the
International Law Commission.40

3. The Concept of Grave Breaches of the Law of Armed Conflicts

In the 19th century the dominating view in the doctrine of inter-
national law was that there is one kind of state responsibility of breaech-
es of international law, irrespective of the gravity and scope of such
breaches. Objections against this classical view were raised even be-
fore World War II. The adoption of the principle prohibiting the resort
to war as a means of settling international disputes led to the qualifi-
cation of an aggressive war as an international crime. Such a qualifi-
cation can be found in the draft treaty on mutual assistance prepared

87 League of Nations... Bases of Discussion..., vol. 3, p. 117 ff, and YILC 1956,
vol. 2, p. 224.

88 For a broader discussion of the doctrinal position — see R. AGO, UN Doc.
A/CN, 4/264/Add. 1, p. 10 ff.

39 Comp. YILC 1975, vol. 1, p. 62.
40 Ibid., p. 71. In the course of the discussion prof. M. Ushakov pointed out

that Article 13 deals not only with a strictly legal problem. It was a political
and legal problem which could not be disregarded in determining the attribution
of responsibility. If a coup d'etat was organized by a part of the army with the
support of a foreign State a question arises as to whether a successful insurrection
could be viewed as legitimate in the same sense as when a national liberation
movement succeded. It was surely impossible not to make a distinction between
such movements, since some of them were internationally wrong. Professor Usha-
kov was aware of the difficulties of the problem and suggested that it be thorough-
ly discussed by the Commission.
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by the League of Nations in 1923 and in the Preamble to the Geneva
Protocol of the League 41 of 1924. The above mentioned documents failed,
however, to deal with the problem of the responsibility of states for
the waging of an aggressive war.

After World War II the distinction between grave breaches of inter-
national law, qualified as international crimes and other less far-reaching
violations of international law found ever wider acceptance first in
doctrine and later also in international treaties.42

In this connection the contribution of the science of the socialist
states was of particular importance. The distinction mentioned above
can be found already in the work , of D. B. Lewin, who distinguishes
breaches of international law which he qualifies as crimes ( priestuple-
niya ) and simple violations (narusheniya).48 USSR scholars emphasize
that “ in order to qualify an act as an international crime it is not enough
to point to a violation of the law: for, it is also necessary to a) indicate
the particularly grave dangers i.e. the consequences or possible conse-
quences of such an act for one or more states, b) to prove that this
is a particularly dangerous breach of the law, which should be provided
for in international conventional or customary law.” As an example
of such a dangerous breach of the law one could cite the refusal to
respect the provisions of a treaty on nuclear disarmament, if such a
treaty had been concluded.44. Another kind of distinction between breach-
es of international law involving a different degree of responsibility
of states is proposed by scholars from the German Democratic Repub-
lic. They distinguish three kinds of breaches of particular importance
and legal effects namely: military aggression, permanent threat to the
peace by the maintenance by violent means of racist or colonialist

41 See the unanimously adopted resolution of September 24, 1927. LNOJ,

Special Supplement, No. 53, p. 22.
42 See the Preamble to the Convention on Genocide of 1949.
42 Problema otvetstvennosti v nauke mezdunarodnogo prava, “ Izvestija AN

SSSR” , 1946, No. 2.
44 A broader presentation of the views of USSR scholars on this matter is

contained in P. M. KURIS, Mezdunarodnye pravonaruSenija i otvetstvennost*

gosudarstv, Vilnius 1973, p. 131 ff. The author defines international crimes as
particularly dangerous breaches of the law representing an attempt on the fun-
damental, universally recognized principles of international law and therefore
affecting the interests of all states, which have the right to apply individually
or through international organizations sanctions provided for in international law
against a state committing an international crime. See also L. N. GALENSKAJA,
G. PETROVSKI, Otvetstvennost* fiziceskih, lie za soverSenie mezdunarodnych pre-
stuplenijt “ Sovetskij Ezegodnik Mezdunarodnogo Prava” , 1971, p. 118.
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regimes, violation of the sovereignty of another state in contradiction
with the fundamental principles of international law.45

In the field of the law of armed conflicts the distinction between
grave and other breaches of international law found its expression in
the provisions of the Geneva Conventions of 1949 concerning the pro-
tection of the victims of war. These Conventions deal separately with
grave breaches. They provide that:

“ The High Contracting Parties undertake to enact any legislation necessary
to provide effective penal sanctions for persons committing or ordering to be
committed, any of the grave breaches of the present Convention (Article 49 I
Geneva Convention, Artic.e 50 II Geneva Convention, Article 129 III Geneva
Convention, Article 146 IV Geneva Convention).
Article 147 of the IV Geneva Convention states that:

“ Grave breaches shall be those involving any of the following acts, if com-
mitted against persons or property protected by the present Convention: wilful
killing, torture or inhuman treatment, including biological experiments, wilfully
causing great suffering or serious injury to body or health, unlawful depor-
tation or transfer or unlawful confinement of a protected person, compelling
a protected person to serve in the forces of a hostile Power, or wilfully depriving
a protected person of the rights of fair and regular trial prescribed in the pre-
sent Convention, taking of hostages and extensive destruction and appropriation
of property, not justified by military necessity and carried out unlawfully and
wantonly.”
Article 50 of the I Geneva Convention, Article 51 of the II Geneva
Convention and Article 130 of the III Geneva Convention qualify some
of the above mentioned acts as grave breaches.

Furthermore the contracting states accepted the obligation “ to search
for persons alleged to have committed such grave breaches” and under-
took “ to bring those persons regardless of their nationality, before their
own courts” (Article 49 of the I Geneva Convention, Article 50 of the
II Geneva Convention, Article 129 of the III Geneva Convention and
Article 146 of the IV Geneva Convention). Article 51 of the I Geneva
Convention provides furthermore that

“ No High Contracting Party shall be allowed to absolve itself or any other
Party of any liability in respect of grave breaches” (see also Article 52 of the
II Geneva Convention, Article 131 of the III Geneva Convention and Article
148 of the IV Geneva Convention).48

45 B. GRAEFRATH, E. OESER, P. A. STEINIGER, op. cit., p. 232 ff.
48 This provision cannot be interpreted as meaning that a state can exonerate

itself from responsibility for damages on the ground that the offenders had been
punished. This was confirmed in the report of the Relevant Commission of the
Diplomatic Conference. See M. GREENSPAN, The Modern Law of Land Warfare,
Berkeley 1959, p. 592.
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On the other hand, as regards other violations of international law the
contracting states undertook only to “ take measures necessary for the
suppression of all acts contrary to the provisions of the present Con-
vention other than the grave breaches defined in the following Article’*

(Article 49 of the I Geneva Convention, Article 50 of the II Geneva
Convention, Article 129 of the III Geneva Convention and Article 146 of
the IV Geneva Convention).

In the Additional Protocol I of 1977 to the Geneva Conventions of
1949 the concept of grave breach was further broadened and specified.

Article 11 of Protocol I declares that:

“ The physical or mental health and integrity of persons who are in the
power of the adverse Party or who are interned or otherwise deprived of liberty
[...] shall not be endangered by any unjustified act or omission. Accordingly it
is prohibited to subject such persons, to any medical procedure which is not
indicated by the state of health of the person concerned and which is not
consistent with generally accepted medical standards which would be applied
under similar medical circumstances to persons who are nationals of the Party
conducting the procedure and who are in no way deprived of liberty. It is, in-
particular, prohibited to carry out on such persons physical multilations, medical
or scientific experiments, removal of tissues or organs for transplantations [...]
any wilful act or omission which seriously endangers the physical or mental
health or integrity [...] shall be a grave breach of the Protocol”.

Furthermore, Article 85 of the Protocol contains a series of other pro-
hibitions, the violation of which is qualified as a “ grave breach” . These
prohibitions include:

“ [...] making the civilian population or individual civilians the object of attack,,

launching an indiscriminate attack affecting the civilian population or launching:
an attack against works or installations containing dangerous forces (dams, dykes,
nuclear electrical generating stations) in the knowledge that such an attack
will cause excessive loss of life, .injury to civilians or damage to civilian objects,,
making non-defended localities and demilitarized zones the object of attack, mak-
ing a person the object of attack in the knowledge that he is hos de combat
the perifidious use of the distinctive emblem of the Red Cross or other protec-
tive signs, deportation or transfer of the civilian population, unjustified delay
in the repatriation of prisoners of war, practices of apartheid and other inhuman,

and degrading practices based on racial discrimination, making historical mon-
uments, works of art or places of worship the object of attack, depriving a
person protected by the Convention and the Additional Protocol of the rights-
of fair and regular trial” .

In the same Article 85 it was stated that grave breaches of the Geneva
Conventions and of the Additional Protocol I “ shall be regarded as war
crimes” .
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4. The Problem of Penal Responsibility of States

In the period between the two World Wars and also in the years
immediately following World War II some scholars advanced the view
that states ought to bear penal responsibility for grave breaches of
international law, in particular for the crime of aggression, for crimes

•against humanity as well as for war crimes sensu stricto involving serious
violations of the provisions of the law of armed conflicts.47 They called,
in the interest of maintaining international peace and ensuring the
respect of the fundamental principles of the humanitarian law of armed
conflicts for the conclusion of appropriate international treaties and for
the creation of legal foundations permitting the indictment before in-
ternational courts and the sentencing of states for grave breaches of
international law qualified as international crimes. These views found,
.among other things, their expression in proposals for the setting up of
international penal courts.48 The gravity of war crimes perpetrated dur-
ing World War I and World War II gave additional weight to these
arguments which were supported by a number of international jurists.
However, the idea of penal responsibility of states for grave breaches
of international law failed to gain the favour of governments.50 And

49

47 In this connection one may mention the Romanian Jurist V. PELLA ( La
criminality collective des Etats et le droit penal d’avenir, Bruxelles 1925; La
guerre-crime et les criminels de guerre, Paris-Geneve 1946) and the French jurist
H. DONNEDIEU de VABRES (Les principes modernes du droit penal interna-
tional, Paris 1928; Traite de droit criminel et de legislation p£nale comparee, Paris

.1947).
P. M. CARJEU, Pro jet dfune juridiction pinale Internationale, Paris 1953,

,
pp. 47, 56, 68 and fol.

49 In Polish science of international law these views were supported by Prof.
S. E. RAPPAPORT (see his book Narod-Zbrodniarz [the Nation-Criminal] L6dz
1946), M. Muszkat and J. Sawicki. M. Muszkat and J. Sawicki argued that when
rejecting the German claims concerning the return to Germany of the territories
east of the Odra and Nysa one should invoke the new ideas in international law
concerning the penal consequences resulting from the perpetration of an inter-
national crime. “ Nazi Germany had become a criminal state [...]. Germany must
be subjected to sanctions provided for in law and applied to those who are res-
ponsible for specific crimes [...]. Measures must be applied against Germany
which will ensure that it will not be able to start another war” (M. MUSZKAT,
.J. SAWICKI, Les revendications allemandes sur les terntoires polonais occiden-
taux au point de vue du Droit Penal International, RDISDP, 1947, No. 1, p. 6, 13.

50 P. M. KURIS, op. cit.f p. 126 points out that between the concepts of “ inter-
national crime of a state” and “ crime under penal law” the concurrence is only
of a terminological nature, because in fact the two phenomena are different.
According to B. D. LEVIN (Otvetstvennost* gosiutarstv v sovremennom mezdu-
narodnom prave Moskva 1966, p. 62) the most characteristic features distinguishing

48
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although in internal law there is penal responsibility of legal persons
(for example commercial companies or cooperatives sentenced to pay
fines); although in international organizations member-states can be
penalized by having their membership rights suspended or by being
expelled from the organization, practical considerations seemed to have
prevailed as regards penal responsibility of states, with the resulting
effect that the principal emphasis was placed on the prosecution and
punishment of persons who had committed war crimes.51 This was
the attitude adopted by the victorious powers in World Wars I and II.
No states, but persons were held responsible, even though these per-
sons acted as heads of state or other principal state organs.

The same attitude was adopted by the UN legislators. In the draft
code dealing with crimes against the peace and security of mankind
adopted in 1950 by the International Law Commission the authors spe-
cified the crimes under international law for which the persons res-
ponsible must be punished (Article 1). Commenting on Article 1 the
International Law Commission stated that this is based on the prin-
ciple of individual responsibility for crimes in accordance with inter-
national law, which was recognized by the UN Charter and by the
Charter of the International Militarv Tribunal. In the elaboration of

*

the Nuremberg Principles by the International Law Commission it was
stated that any person committing an act which constitutes a crime
under international law is responsible for that act and liable to punish-
ment.52 Similarly, in the draft statutes of the International Penal Tri-
bunal adopted by the Committee on Questions of International Penal
Jurisdiction, set up by the UN General Assembly in 1950 (Resolution
489/V) we find a provision whereby the Tribunal restricted its compe-
the responsibility of states under international law from civil and penal respon-
sibility derive from the fact that the international responsibility of states is a
collective responsibility, and therefore essentially a political one.

61 Many scholars are of the opinion that the concept of penal responsibility
of states would be inconsistent with the idea of state sovereignty and state
immunity. They point out that in international practice such terms as “ sentence’*

“ penal measures” are not being used when states are concerned. Thus, during
the discussion on the question of the responsibility for the assassination of count
Bernadotte several delegates to the VI Committee of the General Assembly objected
against the use of the term “ dommages-interests punitijs” , so that the Secretary
General did not ask for that kind of reparation. It is also being pointed out
in legal doctrine that a fundamental difference exists between the responsibility
of a state and the responsibility of an individual, that penal sanctions against
a state would cover the sphere of politics, and that this excludes sentencing to
punishment. See C. T. EUSTATHIADES, Les sujets du droit international et la
responsabiliti internationale, RCADI, vol. 81/1953, p. 438. •

62 UN. Doc. A/CN. 4/48, 30 VII 1951, p. 34.
8 — Polish Yearbook of International XI
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tence to try only physical persons, including persons who acted as
heads of state or members of government (Article 25).

In the course of its deliberations the Committee discussed also the
question as to whether the proposed Tribunal should be competent to
try states. The overwhelming majority of the Committee members were
against such a solution. It has been argued that, apart from the question
whether the provisions of international penal law admit the penal
responsibility of states one must take into consideration the fact that
the responsibility of states for acts qualified as international crimes
is essentially of a political nature and that therefore it would not be
proper to extend the competence of the Tribunal to cover that sphere.
The majority of the Committee felt that for the time being it was most
important to reassert and consolidate the principle that individuals can
be held responsible internationally for perpetrated crimes. As regards
other legal persons it was emphasized that, although penal responsibility
of private associations exists in some systems of penal law, such res-
ponsibility implies punishment by fines or confiscation; on other systems
of criminal law legal persons bear no penal responsibility. In these
circumstances the introduction of penal responsibility of that kind into
the system of international law would have given rise to great con-
troversy. The principle that the Tribunal be competent to try only
physical persons was adopted by 11 votes, with none against and three
adstentions.54

In the course of its subsequent work the Committee decided to omit
in Article 25 the word “ only” , while maintaining its restriction of the
competence of the Tribunal to physical persons. The proposal by the
delegate of Australia to extend the powers of the Tribunal to cover le-
gal persons was rejected by 11 votes with 4 abstentions.65

One may add that the International Military Tribunal explaing the
motives of the Nuremberg Judgement stated that “ crimes against inter-
national law are committed by men, not by abstract entities, and only by
punishing individuals who commit such crimes can the provisions of
international law be enforced.85

53

“ Report of the Committee on International Criminal Jurisdiction, UN Doc.
A/2136, p. 23.

54 Ibid., pp. 10, 11.
“ Report of the Committee on International Criminal Jurisdiction, UN Doc.

A/2645, pp. 13, 24.
Trial Against the Major War Criminals, vol. 1, Nuremberg 1947, p. 223.

A similar opinion was expressed by the US prosecutor Jackson who stated that
“ the idea that a State, any more than a corporation commits crimes, is a fiction.
Crimes always are committed only by persons” (See ibid ., vol. 2, p. 150). On the

65
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However, it can hardly be denied that the concept of state respon-
sibility for breaches of international law contains some penal elements.
International law makes states liable to compensation for wrongful acts
resulting in damages; it authorizes the organs of international organi-
zations to expel a member-state failing to fulfil its obligations from
the organization. In some international organizations a procedure is
being applied leading to the censure of a member-state which does not
respect certain rules of international law; such censure is qualified by
legal doctrine as a “ moral punishment” .

It must also be recalled that a series of international treaties and
other intergovernmental documents qualify specific acts by states as
international crimes (for example, aggression, genocide). Some inter-
national acts go even further, defining the scope of compensation which
must be made by a state violating international law. Thus, for example,
the Geneva Protocol of 1924 concerning peaceful settlement of inter-
national conflicts stated in Article 15 that the entire cost of military
operations on the land, sea or in the air undertaken in order to repel
an aggression, in conformity with the provisions of the Protocol, as
well as the compensation of all damages incurred by civil or militfiry
persons and all property damages resulting from the military operation
on both sides will be made by the aggressor to the extreme limit of
his capacity, with the sole proviso that in no circumstance does the
application of the sanctions provided for in the Protocol justify an
attempt on the territorial integrity and political independence of the
aggressor state.

In the Versailles Treaty it was stated that Germany and its allies
bear responsibility for the losses and damages incurred by the Allied
powers and their nationals as a result of the aggression by Germany
and its allies (Article 231).67 Similarly state responsibility for waging

other hand, the British prosecutor Sir Hartley Shawcross claimed that “ there is
not anything startingly new in the adoption of the principle that the State as such
is responsible for its criminal acts [...] history, very recent history , does not
warrant the view that a State cannot be a criminal. There was indeed a time
when international lawyers used to maintain that the liability of' the State, be-
cause of its sovereignty, was limited to a contractual responsibility. International
tribunals have not accepted that view [...] and they have gone further, they have
held that a State may be bound to pay what are in effect penal damages” - ( ibid .,
vol. 3, p. 104).

67 FRG jurists attempt to weaken this statement of guilt of Germany; for
instance DAHM ( ibid ., vol. 3, p. 269) emphasizes that the provision of Article
231 was included in Chapter VIII of the Treaty of Versailles concerning repara-
tions and not in Chapter VII dealing with penal sanctions. He argues also that
this provision falsifies history.
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an aggressive war was declared in the Peace Treaties concluded with
the Axis satellites in 1947. The Preamble to the Peace Treaty with
Italy states that Italy allied itself with Germany and Japan and be-
came party to an aggressive war and must therefore bear part of the
responsibility for that war. However, the establishment of guilt does not
imply the acceptance of penal responsibility in international relations.

It can therefore be concluded that the concept of penal responsibility
of states has no foundation in positive law and — with the exception
of the opinion of some scholars — no support in the doctrine of inter-
national law.
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1. Introduction

The establishment of international organizations and the place which
they occupy within the international community raised a series of prob-
lems concerning the rights of these organizations under international
law. The steadily growing participation of international organizations
in - international relations calls for a closer scrutiny of the question of
the legality of the acts of these organizations, understood as the proper
fulfilment of their statutory functions with due respect to the rights
of other subjects of international intercourse. The institution which
serves to evaluate* under universal international law, the actions of
a given subject and the possible, consequences of a violation of an oblig-
ation is international responsibility, whose source constitutes the inter-
nationally wrongful act.

; The fundamental role of international responsibility ensuring , the
proper functioning of the international legal order can be played effec-
tively; only when the rules governing responsibility in that order apply
to all subjects. A situation whereby the execution of obligations by some
subjects is guaranteed by international responsibility, whereas the
execution of obligations by other subjects enjoys no such guarantee,
is totally unacceptable. Whenever a subject participating in interna-
tional intercourse accepts an obligation arising from a rule of inter-
national law it is also submitted to the system of responsibility provided
for in that law.

The actual participation of organizations in international intercourse
is. a fact of contemporary life. Their position of partnership vis a vis
traditional subjects of that intercourse finds its confirmation in the
legal aspect of their functioning. This warrants the thesis that inter-
national organizations are such participants of international intercourse,
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to which the respective principles of international responsibility apply,
whenever by their actions they violate obligations governed by inter-
national law. As addressees and to some extent also creators of norms
of international public law resulting in the acceptance by them of num-
erous obligations, the organizations fulfil an objective premisse for
committing an internationally wrongful act. The subjective premisses
for committing such an act derive from the fact, that these organizations
dispose of an autonomous will exercised by their own system of organs.
The analysis of the above mentioned premisses will enable us to verify
the correctness of the general thesis.

2. The Subordination of Organizations to the Rules of International Law
and International Responsibility

The subordination of international organizations to the rules of in-
ternational law means that they are obligated to apply in specific
spheres of their activity such solutions, which are in accord with the
binding rules resulting from all sources of international public law. As
distinct from states which are bound only by such legal rules which
they accepted explicitely or tacitly, international organizations are bound
by certain rules even without their acceptance. This applies to such
rules which are not contained in the agreements of the international
organizations (or in their decisions of a law making nature, provided
that we recognize such decisions as a separate source of international
law). Without entering into the consideration of the problem as to
whether these are only norms of customary law or general rules of
international law which are, formally, another source of law, it is
obvious that organizations did not participate in the creation of the
majority of these norms, hence they are not bound by them on the
same basis as states are. On the other hand, if member-states endowed
international organizations with the authority to act in a specific field
governed by these norms and did not provide for the application of
another system of law in the exercise of that authority, then the organ-
ization cannot be subjected to another legal regulation then that fixed
by the respective norms of international law. This can be seen as one
of the features characterizing international organizations as so-called
secondary subjects of international law. In spite of the differences
indicated above, it may be recognized that the discussed norms are
binding on organizations as customary law, while it is of no impor-
tance whether this is also customary law in international relations or
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whether this is convetional law arising from, for example, a multila-
teral convention.1

From the way international organizations are established and from
the manner in which they are granted authority by international trea-
ties it may be concluded that their entire activity is governed by
international law. However, not all tasks performed by international
organizations require the entering into relationships on the level of
international law. To such matters as the possession by the organiza-
tion of a building to establish its headquarters, or the purchase of
goods and services the international law of the state concerned applies.
The relevant provisions are contained, for example, in the headquarter
agreements or in the specific contracts; the capacity of the interna-
tional organizations to enter into such relationships derives from the
fact that they are being granted legal personality on the territory of
the member-states.2 Consequently, the responsibility of the organiza-
tion for a behaviour violating the obligation deriving from a legal re-
lationship, in which the organization appears as a subject of internal
law, is regulated by relevant provisions of the legal system, under
which the contract itself has been concluded.

On the other hand, if the international organizations establish legal
relations with partners and use at that occasion rights characteristic
of a subject of international law, then the international organizations
are subjected to the norms of international public law. It seems that
the decisive factor in this case is the content of the established rela-

1 As an example, one may cite the law of war applied also in; the military
operations of the UN. The principles of that law are, to a large degree, codified
in the Geneva Conventions, to which the UN is not a party. The' UN does, ho-
wever, consider itself bound by these provisions; this was confirmed in a me-
morandum on the possibility of international organizations acceding to the Ge-
neva Conventions on the protection of the victims of war, published by the UN
Secretariat June 15, 1972 (see “ UN Juridical Yearbook” , 1972, p. 153— 154). Certain
reservations to the practical application of the law of war by international or-
ganizations are voiced by K. SKUBISZEWSKI, Prawo wojny i neutralnoici w
§wiecie wspdlczesnym [The Law of War and Neutrality in the Contemporary
World ] , “ Ruch Prawniczy, Ekonomiczny i Socjologiczny” , 1967, No. 2, p. 115— 116.

2 The legal personality of an organization in internal law is recognized also
by non member-countries, even though they do not recognize its legal subjecti-
vity under international law. I SEIDL-HOHENVELDERN, The Legal Personality
of International and Supranational Organizations. “ Revue Egyptienne de Droit
International, 1965, vol. 21, ip. 64. See also R. TUPIN, Podmiotowoid prawna or-
ganizacji miqdzynarodowych [The Legal Personality of International Organiza~
tzons], “ Sprawy Mi^dzynarodowe” , 1978, No. 3, pp. 102— 103. The problem of the
proper law in the relations of organizations of a private law nature is consi-
dered by W. JENKS, Proper Law of International Organizations, London 1962.
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tionship. When it concerns matters which in international relations
are governed by international public law, then the change of the system
of law ought not to be affected by the fact, that at least one of the
subjects of the relationship is an international organization. What mat-
ters, is the fact that when setting up international organizations the
member-states transfer to them certain rights which were previously
held by themselves and whose exercise was subjected to international
public law. The taking over of such rights by international organizations
representing the member-states does not modify their legal character
(they do not lose their “ public” character), and that is why a change of
the legal system i.e. of the international public law governing these
relationships would not be warranted.

Furthermore, the actual position of international organizations in
international intercourse calls for their “ simulation” of states,8 in such
fields as, for example, representation, or privileges and immunities. The
creation for the needs of international organizations of a separate legal
system would duplicate the existing one applying to similar interna-
tional relations and would unnecessarily complicate.the. legal regulation
of the relations entered into by international organizations with other
subjects of international law. " The. refusal to extend the application of
international (inter-state) law to cover the activity of international or-
ganizations would.result , in the emergence of a legal vacuum, thus —as rightly pointed out by de Visscher — jeopardizing minimum legal
security.4

So far, we did exclude from the evaluation on the plane of inter-
national law such activity of international organizations in which they
appear , as legal persons of the internal legal systems. Now the follow-

3 According to D. P. O’Connell, in so far as the activity of an organization
resembles the activity of a state, organizations are subjected to the identical
responsibility confined within the one admissible system of international law.

See D. P. O’CONNELL, International Law, vol. 2, London 1970, p. 960. Similar
opinions are expressed by I. BROWNLIE: “ If an organization has [...} functions
which in the hands of states may create responsibility, then it is accordance .

with principle and common sense to impute responsibility to the organization” .
t. BROWNLIE, Principles of Public International Law, Oxford 1966, p. 525.
P. Reuter is even inclined to consider that since organizations have the right
to establish international relations, then the assumption of international respon-
sibility by them constitutes a minimum of fundamental authority (together with
the right to cooperate with other organizations) vested generally in organizations,
unless , the charters of - these organizations stipulate otherwise. See, P. REUTER,
Droit International Public, Paris 1976, p. 196.

4 P. de VISSCHER, Les conditions d'application des lois de la guerre aux
operations militaiies des Nations Unies, Rapport provisoire, “ Annuaire de l’lnstitut
de Droit International” , 1971, vol. 1, pp. 43— 44.
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ing question arises: does the remaining activity of the international
organizations fall under international public law and do they therefore*

assume international responsibility for it? The answer can be found.

indirectly in the presentation offered above and boils down to the
thesis that the rules of international law apply to such activities of ;

international organizations in which they make use of rights assumed,

by a subject of international law. The identification of such activities,

is however made difficult because of the absence of an unequivocal,,
specific and universally recognized definition of a subject of interna-
tional law. The list of rights whose possession by a given subject points
at its subjectivity in international law is not and cannot be closed, since-
we assume that international law is constantly in the making. Further-
more, as stated by the International Court of Justice, the legal nature*

of subjects in a given legal system is not necessarily identical.5 It is.
therefore preferable to abandon the search for a reply to the question,

so put, by the reference to the subjectivity of the organization under
international law.

In turn, the distinction of such actions of an organization , which
involve international responsibility on the ground of analogy with the*

situation of states would have to be based on the concept of “ internal-
law” of the organization. This, however is a controversial concept be-
cause of the objective scope and .legal character of the norms constituting
“ internal law”. And that is why such a reasoning would not be conducive*

to an unequivocal solution of our problem. Also the analysis of actual,

practice, which is so far of a too fragmentary nature, provides no
foundation upon which far reaching general conclusions could eventually
be based.

Therefore, the only criterion which can be applied in order to judge*

whether a specific act of an international organizations is subjected to*

international law is the essence of such an act. This had been pointed
out earlier; et present some additional broadening of its scope seems:
necessary. First, it must be emphasized that rules of international law
govern such acts of international organizations which involve the ap-
plication or exercise of rights assumed generally by a subject of inter-
national law, or to be more specific, of rights of states which they
exercise in practice (for instance the right to conclude treaties). Further-
more, the rules of international law apply to the sphere of activity
of international organizations which, although has no analogy with the*

activity of states, assumes a “ public” nature in the sense that it is-

5 Reparation of Injuries Suffered in the Service of the United Nations, ICS
Reports, 1949, p. 178.
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-essential to the proper functioning of the organization and affects di-
rectly the legally protected interests of member-states and other
partners of the organization in its international dealings.

Considering that the international legal system constitutes an inte-
gral whole embracing, apart from “ primary” rules regulating the sub-
stantive part of international intercourse, also rules guaranteeing their
implementation, i.e. the principles of international responsibility, it is
right and proper and in conformity with the aim of ensuring the security
of international intercourse to include international organizations in the
scope of these “ secondary” rules.

3. The Principles of Attributing Wrongful Acts to International
Organizations

The capacity to violate international obligations, or to act in a wrong-
ful way is directly connected with the possession of a free will by the
subject of international law. Each subject, in conformity with its own
will and by the exercise of its own free will, fixes the objectives which
it wants to achieve as well as the means conducive to their achieve-
ment. The exercise of the free will of the subjects can be in conformity
with the law, or can violate the law, for the exercise of the free will
can be reflected both in the creation and implementation of the rules
of law as well as in behaviour constituting a violation of the law. The
subjects choose themselves, within objectively determined boundaries,
their way of acting and that is why they can be charged with the
responsibility for opting in favour or a specific line of action and for
fhe consequences resulting therefrom.

In the case of states, their behaviour is determined by their sovereign
will, which is lacking in the case of international organizations. This

<does not mean that international organizations are totally deprived of
their own will or that they represent only the sum total of the will
of their member-states. The will of an organization must rather be
defined as the resultant of the wills of member-states. And although
the former is of a secondary nature, since it derives from the agreement
ot states to form the organization, it does not affect the autonomy of
the organization to act in the spheres agreed upon by the founding
states. The organizations are either fulfilling their statutory functions
-or not; they may use their statutory methods or apply other methods,
including methods contradicting the rules of international law. The
specific choice represents an act of implementing the autonomous will
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(functional autonomy) of the organization, and therefore the organiza-
tion must bear the consequences of its behaviour.

In order to bring the mechanism of international responsibility into
action if is necessary to determine whether the breach of an obligation
was the result of the subject’s own act. For that purpose we apply the
institution of attribution. As a premisse of international responsibility
attribution appeared in the relatively new theory of objective respon-
sibility formulated in our century.0 The fundamental role of that pre-
misse lays in the demonstration as to whether the required link under
international law of the wrongful behaviour and the subject exists.
Such a link can only be established when a person (or group of persons)
undertaking an action or failing to act remains in a specific relationship
with the given subject of international law.

Among several links between physical persons and a subject of
international law defined by the law, the decisive links for the re-
cognition of the behaviour of these persons as an autonomous act of
an organization are of a double kind. In the first place, the organization
is being attributed responsibility for the behaviour of persons remaining
with it in a functional relationship (the organs of the organization, the
persons employed by it), as well as for the behaviour of persons (organs)
placed at its disposal.7 The functional link of a person with an inter-
national organization means that a person or group of persons is part
of the organizational structure and implements the policy of that organ-
ization. Whenever the execution of the will of the organization leads
to the violation of the organization’s international obligation, this remains
within the scope of the organization’s own act, which means that the
person (or persons) involved acted in the name of the organization and
not on their own behalf . Consequently, the behaviour of persons
maintaining a functional relationship with the organization, in accor-
dance with the rule set by international law, is attributed to the organ-
ization.

The specific nature of the subjectivity of an international organi-
8 -

0 D. ANZILOTTI, Cours de droit international, Paris 1929, pp. 251— 253. J. G.
STARKE, Immutability of International Delinquencies, “ Studies in International
Law” , London 1965. P. REUTER, Principes de droit international public, RCADI,
vol, 103, 1961, pp. 590— 605. E. J. ARECHAGA, International Responsibility, in:
Manual of Public International Law, London 1968, p. 534— 535. P. KURIS, Me£du-
narodnye pravonaru§enja i otvetvennost* gosudarstva, Vilnius 1973, pp. 145— 154.

7 These principles are binding also on states. Comp. Articles 4— 15 of the
draft Convention on the Responsibility of States.

8 M. S0RENSEN, Principes de droit international public, RCADI, vol. 101,

pp. 226— 227.
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zation under international law requires, however, a more precise de-
finition of that rule. For, unlike the situation existing in a state, persons
representing the organs of an organization are, or have been, previously
connected with another subject of international law (the state) by a
specific relationship. This has a fundamental influence on the scope
of the functional link between the organization and the persons con-
stituting its organs. In this connection it is possible to speak of com-
peting functional links, of the functional link with the organization
versus the functional link with the state represented in the organization.
The attribution to the organization . of the effects of the behaviour of
its organs must also take into consideration another factor. It must be
determined what function (and in whose interest) the person involved
is performing in each concrete case. If the person performs a function
of the organization, this means that the organization's authority decided
that the functional link with the organization must prevail, and in that ,

case the behaviour of the person must be attributed to the organization.
On the other hand, when the person acts in the interest of another
subject, then the link with the organization assumes a minor importance
or disappears completely. Consequently there is no ground for the
attribution of the acts of that person to the organization.

Thus, it is the intensity of the functional links which determines
the degree of dependence of the behaviour of physical persons on the
organization’s authority and the attribution of their acts to the organ-
ization. The differences in the degree of attribution result from the
varying legal status of the persons representing the organs of the organ-
ization. Accepting the status as the criterion of division of the organs,

of the organization, one must distinguish, in the first place, between
inter-state organs and international functionaries. These two categories
appear in all organizations and affect decisively their functioning.

In actual practice it may sometimes happen that organizations dispose
of organs “ lent” from other subjects, for example, from member-states.
The organization may charge them, on a temporary basis, with the
execution of certain tasks within its own structure thus complementing
the functioning of its own organs. In this way, the “ lent” organs play
the role of an integral part of the organization, although they are not
linked to the organization by a permanent functional link. Should the
organs placed at the disposal of the organization when acting in its
name commit a wrongful act, this must be attributed to the organization
The indispensible condition for such an attribution is the effective and
exclusive exercise of control over these organs by the organization. The
mere delegation of functions and the issuing of instructions is not suf-
ficient; the organization must watch over the legality of their actions
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and assume responsibility for any wrongful acts which may be committed.
(The same principle applies to states, in accordance with Article 9 of
the draft Convention on the Responsibility of States.)
3.1. The Attribution of the Behaviour of Inter-State Organs

Inter-state (inter-governmental) organs are fundamental organs of
international organizations. They * are the decission making bodies on
the most important matters affecting the actions of the organizations,
they shape their activities, they control other organs, they decide on
the membership, etc.9 In the structure of the organizations they occupy
the highest place and are subjected only to the control of interparlia-
mentary organs, if such organs exist in that structure.

The inter-state organs are composed of the member-states represented
by their delegates. These are persons appointed and revoked by the
member-states who delegate to them the power to represent their
interests in the organization. To that purpose special instruction are
being issued, to which the delegates must conform. The actions by de-
legates are taken in the name of the states they represent and to whom
they are accountable. As representatives of sovereign states the dele-
gates enjoy privileges and immunities granted by the organization and
by the state where the headquarters of the organization have been
set up.

During the discussion on a specific question within an inter-state
organ, in the course of the decission making process, during the vote
on a proposal, the functional link is that between the persons consti-
tuting the organ of the organization and the delegating states. The
members sitting there are acting on behalf of the delegating states
and defend their particular interests. This can even involve a violation
of an international obligation contained, for example, in the statutes of
the organization. However, since such a violation reflects the desires
and aspirations of particular member-states and not of the organization
as a whole it is not to it that such behaviour is to* be attributed.

The will of the organization as a separate subject of international
law comes into light only at the second stage of the work of the inter-
state organ, when the decision was reached. And although the de-

9 Inter-state organs can perform the duties of plenary organs and adminis-
trative organs composed of a limited number of member-states. Since they are
generally constitutes with due regard for equitable representation of the various
grouping in the organization, no difference should be made between the attri-
bution to the organization of the acts of plenary organs and of the administra-
tive organs. Z. M. KLEPACKI, The Organs oj International Organizations, War-
szawa — Alphen aan den Rijn 1978, p. 30— 31.
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cision is being taken by votes cast by representatives of other subjects
of international law, the mere fact of them acting in common with
the aim of achieving a common end testifies to the existence of an
integral link between the organ and the organization. If the same prob-
lem had been considered by the same states outside the organization,
it is highly likely that the decision arrived at would have been diffe-
rent from that taken by these states acting as members of an organ-
ization. For, the organization disposes of certain powers, which are
not without influencing the solution of problems within the compe-
tence of the relevant organ.10 The manifestation of the element of power
of the organization in the decision making process of inter-state organs
operates against the treatment of such a decision as the sum total of
the will of the member-states as well as against its attribution to the
community of these states. While recognizing the decision of the organ-
ization as the resultant of the will of the member-states, we are
justified in attributing it to the organization, for thanks to the or-
ganization it was possible to arrive at a formula satisfying the member-
states, although not necesarily entirely convergent with their inter-
ests. The corporative character of an organization does not preclude
the attribution to it of behavious of inter-state organs.

It remains to be seen whether in the general pattern of attribution
to organizations of the behaviour of inter-state organs the voting pro-
cedure which enables the member-states to manifest varying positions
towards the problems under consideration and to adopt a separate
stand towards a decision already taken, introduces some modification,

international organizations take decisions unanimously or by a majo-
rity vote. In the case of unanimity there is no problem with the attri-
bution of the decision to the organization. The opinion arrived at in
the course of the discussion is recognized by all member-states as their
own (as manifested by their vote) and is at the same time the opinion
of the organization as a whole. The interests of particular member-states
are identical with the common interest, as reflected in the formal act
taken by the organization. The attitude of the organ adopting a de-
cision is viewed as an act of the organization which is attributed to it.

Should such a decision be affected by fault which may give rise to
doubts as to its legality, then the responsibility for the violation of an
international obligation lay squarely on the organization.

Consensus is a particular form of unanimity when reaching a de-

10 On the role of the organization and its organs in the decision-making pro-

cess, see Z. M. KLEPACKI, The Decision-Making Process in International Orga-
nizations, “ Polish Yearbook of International Law” , vol. 8, 1976.
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cision.11 In spite of the absence of the external element of the manifes-
tation of the will of the organization in the form of a vote, a decision
arrived at by consensus has all the characteristics of an act of the
organization. The delegates participating in the discussion are obviously
giving preference to the common interest, implementing thereby the
will of the organization. A decision expressed in that way can there-
fore be attributed only to the organization.

The problem of attribution is less clear when decisions are taken
by majority votes. For, in that case these are supportted only by part
of the membership of the organization, while the other part is either
uncommitted (as manifested by a vote of abstention) or against (as ma-
nifested by a “ no” vote). The question arises as to whether a, decision
adopted by a majority can be attributed to the organization as a whole,
without taking into consideration the views of the minority. For, it
could be argued that it is only an act of the majority and therefore
attributable only to those who voted in favour.

The adoption of the latter solution weakens the position of the
international organization as an element of the international process
and equates the modus operandi of the member-states in an inter-state
organ with their modus operandi in international conference. This con-
tradicts fundamentally the principles of inter-state cooperation as ma-
nifested in the establishement and functioning of international organi-
zations. And that is why the attribution of the decision taken by a
majority vote to only those states who voted in favour must be rejected.

There are several important arguments operating in favour of the
adoption of the former solution. The statutes of an international organ-
ization provides, as a rule, that a group of delegates of member-states,
duly constituted, has the status of an organ of the organization; on the
other hand, an organization, like any other subject of law which is not
a physical person, must act through its organs. The fact that there are
differing views as expressed by a majority vote taken by the organ
is irrelevant. This is a technical matter concerning the functioning of the
organ and determined by the statutes; it has no bearing on the legal
nature of the organ, according to which the acts of the organ are directly
acts of the organization.

The argument that thereby the states belonging to the minority are
being harmed to some extent seems unwarranted. By joining an inter-

11 C. W. JENKS, Unanimity, the Veto, Weighted Voting, Special and Simple
Majorities and Consensus as Modes of Decision in International Organizations,
in: Cambridge Essays in International Law, London 1965, pp. 55— 56. H. C. SCHER-
MERS, International Institutional Law, Leiden 1972, pp. 327— 328.
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national organization which adopts decisions by majority votes a mem-
ber-state accepts the risk that a decision taken by an organ of the or-
ganization may not be consistent with its particular interests. It is to
be assumed that by becoming a member of an international organization
each state had accepted certain structural rules, considering that in the
last resort this will prove to be profitable. The sole act of majority
voting in an organ of an international organization is nothing but the

^execution of one of the obligations accepted unanimously by all mem-
ber-states.12 It can therefore be stated that the rule whereby the acts
of inter-state organs must be attributed to the organization applies

•equally not only to all types of such organs (plenary and executive)
but also to various procedures of decision making by these organs.
3.2. The Attribution of the Acts of International Functionaries

The structure of international organizations includes, together with
inter-state organs, organs composed of persons defined as functionaries
of the organization or international functionaries. The status of these
persons is determined by the mere fact of the performance of the
functions of the organization on a permanent or temporary basis (as
for instance the work of experts employed by the organization). In a
broad sense, an international functionary is a person charged with the
performance of certain functions of the organization.13 The legal situation

<of the international functionary is therefore of a special nature. It is
determined by two factors: independence from the state, of which he
is a national, dependence on the international organizations which
employs him. The independence from the state of persons employed by
international organizations is guaranteed, among other things, by the
recruitement procedures, by the restriction of the right to accept various
kinds of benefits from the states, by the granting to the international
functionaries of privileges and immunities, by the extension of function-
al protection by the organization to them.14 The dependence on the

•organization is expressed by the obligations assumed by the persons
serving the organization. As a rule, these obligations cover the execution

12 A. CALUS, Charakter prawny Wspolnot Europejskich [The Legal Nature
of the European Communities], “ Panstwo i Prawo” , 1962, No. 4, p. 643.

ia The definition of the international functionary by S. Basdevant is consi-
dered as classic. See, S. BASDEVANT, Les fonctionnaires inlernationaux, Paris
1931, p. 53. Comp, also the definition contained in the advisory opinion of the
International Court of Justice, Reparation for Injuries Suffered in the Service

•of the United Nations, ICJ Reports, 1949, p. 174.
14 D. RUZl£, Les fonctionnairs inlernationaux, Paris 1970, pp. 48— 49.
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by them of functions which they perform on behalf of the organization
(even with the exclusion of all forms of private professional activity)
and compliance with regular disciplinary rules.15 The substantial function-
al liks with the organization justify therefore the attribution to the
organization of the behaviour of its functionaries.

The performance by international functionaries of certain functions
is characteristic of the administration, management, settlement ox dis-
putes by such subjects of international law as international organizations
For the majority of these functions it is difficult to find an equivalent
in the practice of states; this reduces or even eliminates the possibility
of attribution to a state of the behaviour of persons. The pecularity of
the functions performed by international functionaries reinforces the
argument in favour of the exclusive attribution to the organization of
the acts of its functionaries.

Traditionally, the administrative organs composed of international
functionaries, called secretariats or bureaus, were supposed to guarantee
the proper organization of the work of the constitutional organs, by
ensuring all necessary services. As time went on, the tasks of the
administrative organs broadened considerably, together with the poss-
ibility of commission of wrongful acts. However, in actual practice sucti>

internationally wrongful acts are relatively rare.16

The functionary called secretary general or director general occupies
in the structure of the organization a special position. He is the head
of the administrative organ, but as a rule his functions exceed the
boundaries set by mere administration. The administrative duties, such
as procedure, coordination of the work of the various departments of
the organization, duties in the sphere of information and reporting are
supplemented by executive functions performed either together with
other organs of the organization or autonomously.17 The importance of
the post of secretary general 18 calls for particular care in the choice

« p. 20— 22. Z. KLEPACKI, The Organs..., pp. 48— 49.
16 A most recent example is the conflict which had arisen in connection

with the refusal by the UN Secretariat to register the notification of the with-
drawal by Senegal from two Geneva Conventions on the Law of the Sea; this
was qualified by Senegal as a violation of the duties of a depositary of inter-
national treaties. For a broader discussion of the matter see P. TAVERNIER,
XJannee des Nations Unies ( 22 d &cembre 1971 — 19 decembre 1972 ) , “ Annuaire
Fran$ais de Droit International” , vol. 28, 1972.

17 For a broader discussion see D. W. BOWETT, The Law of International
Institutions, London 1963, pp. 76— 82; E. PIONTEK, Rozwdj kompetencji Sekre-
tarza Generalnego ONZ [The Development of the Competence of the XJN Secretary
General ] , “ Sprawy Miqdzynarodowe” , 1959, No. 11— 12.

18 On the subject of the performance of these functions see K. WALDHEIM,

9 — Polish Yeat book of International XI
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of person, and this is ensured by a special procedure of selection, diffe-
rent from that applying to the appointment of other functionaries. Ho-
wever, neither this procedure or the scope and importance of his
function affect the legal status of the secretary general as a function-
ary of the organization.19 In this case also the same general rule
applies, whereby the acts of persons performed on behalf of the organ-
ization are attributed to that organization. The attribution of the
behaviour of the secretary general to the organization is all the more
justified, since he represents the organization in its dealings with the
outside world; his views and actions are, as a rule, associated with
the organization, in the same way as the views and attitude of a head
of state are associated with the state itself .

The application of the general rule, whereby the behaviours of the
functionaries are attributed to the organization to the extent determin-
ed by the scope of their authority, does not resolve the difficulty con-
nected with the exact delimitation of the boundary allowing for the
attribution to the organization of the acts of the secretary general. The
exact definiton of his duties and forms of action, especially as far as
executive functions in political organizations are concerned, is far from
easy. The relevant provisions in the charters of the organizations are
drafted in a very general manner, and the variety of situations with
which the secretary general must cope add further complications. It
must also be emphasized that in the case of functionaries of that level
the opinion of their behaviour is determined not only by legal consid-
erations but also by judgements of a political and moral nature.

Policy making organs composed of international functionaries are
exceptional in the structure of international organizations. An exception
is the Commission of the European Communities. Its powers are very
broad indeed — it issues directives, adopts decisions, initiates and pre-
pares most of the decisions of the Council of Ministers, issues so-called*
executive orders, controls the execution of the statutory provisions
and of the adopted decisions. The wrongful acts committed by that
organ and by the functionaries employed by it can be attributed only
to the Community, in the same way as the behaviour of other function-
aries. For, the persons whose activities are judged are employees of
the organization and independent from the state of which they are the
nationals. It is their duty to perform specific tasks in the interests of
the organization as a whole, without being influenced by considerations
of national interest. In the organizational structure they are, as an organ,

Les armes du Secretaire General sont la raison et la persuasion, “ ONU. Chronique
Mensuelie” , 1977, No. 1, p. 94.

10 M. VIRALLY, VOrganisation mondiale, Paris 1972, p. 124.
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subjected to the Parliament of the Communities and not to an inter-state
organ. The legal status of the Commission reveals a certain degree of
similarity of its situation with that of the secretary general in other
organizations. In the Commission, the same as in the case of one-man
leading organs, the scope and nature of the duties make it practically
impossible to delineate exactly the boundaries of attribution to the
organization of the acts of that organ. These difficulties cannot, however,
change the basic principle according to which the behaviour of the
functionaries representing the Commission of the European Commu-
nities arising from the execution of their normal duties is attributed
to the organization.

In some international organizations there are organs dealing with
the settlement of disputes arising in connection with the adoption and
application of decisions taken by the organization and its member-states,
or conflicts between persons employed by the organization and the
organization and conflicts between member-states. The problem of attri-
bution to the organization of the behaviour of the judges (mediators,
arbitrators) is all the more complicated, when compared to other
functionaries, since, on the one hand, these persons enjoy the status
of a functionary, while on the other hand the nature of their function
within the organization requires far reaching autonomy and restriction
of the control exercised over them by the organization. In the perfor-
mance of their duties the judges must ge guided not by instructions
received from the organization but by their sense of equity in the
application of the law. They must remain impartial, impervious to the
influence of states or the organization, their only duty is to administer
justice. The specific requirements resulting from the nature of the
functions performed by persons constituting organs entrusted with the
settlement of disputes are not altered by the fact that these functions
had been given to them by the organization and that in the light of
the provisions of the organization they are its functionaries. Under
certain justified circumstances the judges can be revoked and the
organs themselves subjected to some kind of control (by another judicial
organ, for example by the UN Administrative Tribunal, by the Inter-
national Court of Justice or other appropriate organ of the organiza-
tion). These considerations operate in favour of attributing to the organ-
ization the wrongful behaviour of functionaries constituting organs
entrusted with the settlement of disputes in accordance with the gen-
eral rule.

It does not seem however that the necessity of such attribution
arises often in actual practice. The organs entrusted with the resolution
of conflicts are seized in the first place (or almost exclusively) with
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cases which are not connected with international obligations of the
organization, such as for example labour conflicts, claims by physical or
legal persons, etc. Consequently, the attitude of these organs is not
likely to affect the international obligations of the organization; hence
no question arises as to the attribution of international responsibility.

Still other difficulties arise in connection with the attribution of acts
of international experts. For in this case we are confronted with a par-
ticularly high degree of competition between the functional link of
the person concerned with the state and the functional link with the
organization. We know from actual practice that experts, i.e. persons
qualified by their background and professional experience to perform
certain tasks or to take part in the work of auxiliary organs, appointed
by the organization are, as a rule, linked professionally and perma-
nently with the state. True enough, they are being freed temporarily
from their normal duties, which enables them to render services to the
organization, however their contacts with the state are much more
intense than the contacts of other functionaries. They are also more
open to influence by the state, hence they are not fully independent
in the exercise of their duties on behalf of the organization.20

In theory, neither the state nor the organization have the right to
instruct them on professional matters, which must be left to their own
discretion. The organization pays them for their services, grants them
privileges and immunities and extends to them functional protection as
long as they remain in the service of the organization. Since the legal
status of experts performing their duties does not vary from the status^of other international functionaries,21 while the functions are those of
the organization's, the wrongful acts of experts must be attributed to
the organization.
3.3. The Attribution of Acts by Other Organs of the Organization

In a number of organizations, particularly in Western Europe, it is
possible to distinguish, in view of their membership and legal status,
two more kinds of organs, namely inter-parliamentary organs and or-

22

20 Comp. W. MORAWIECKI, Narody Zjednoczone. Zamierzenia i rzeczymistosi
[The United Nations. Intentions and Reality], Warszawa 1970, p. 384; H. G. SCHER-
MERS, op. cit . f pp. 100, 103.

21 Z. M. Klepacki draws the same conclusion. See Z. M. KLEPACKI, The
Organs..., p. 50.

22 Comp. C. EAGLETON, International Organization and the Lam o/ Respon-
sibility, RCADI, vol. 76, 1950, p. 390. J. P. RITTER, La protection diplomatique
d Vigard d’une organisation international , “ Annuaire Frangais de Droit Inter-
national” , 1962, p. 414, E. A. Sibaeva, Pravovoi status praviteVstvennyh organizacji ,
Moskva 1972, p. 130.
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gans of a committee type representing specific social or economic inte-
rests.23

The interparliamentary organs are composed of members of parlia-
ment chosen by the parliaments of member-states, or persons elected
directly by the citizents of these states, as was the case for the first
time in the direct elections to the European Parliament. The members
of the interparliamentary organs enjoy full independence as far as their’

official functions are concerned, they are not subordinated to their own*

state or to the organization; they perform their duties on behalf and
in the interest of their electors. None the less, the enjoy far reaching
privileges and immunities granted to them by the organization, on top
of the privileges and immunities which they enjoy as members of then4

own national parliaments.24

In accordance with the statutory provisions these organs control the
activities of other organs of the organization and serve in a consultative
capacity. It must, however, be pointed out that these broad powers of
the interparliamentary organs are of minor real importance,25 for the
exercise of these powers is not very effective, among other things be-
cause of its form. The interparliamentary organs are spending their
time on debate and taking resolutions, which have no legally binding
power, can at best exercise moral or political pressure. Thus, in practical
terms, the interparliamentary organs have little opportunity to commit
wrongful acts. For that reason, as well as for the above mentioned
independence of the persons composing these organs, there is no point
in pursuing further the consideration of the problem of attribution of
the acts of interparliamentary organs to the organization.

The organs of representatives of economic and social life are of an
auxiliary nature. They act in the form of expression of opinion when
asked to do so by the principal organs of the organization, which are
free to take such opinions into consideration when formulating their
decisions. These opinions express not only the personal views of the
members, but in the first place the attitude of the entire group of
interests.28 In spite of the great similarity of their legal status to the
position of experts of the organization,27 it is rather impossible to attri-

23 Z. M. KLEPACKI (The Organs..., pp. 9— 10) proposes to call such organs
“ organs of representatives of economic and social interest groups” .

24 For a broader discussion see ibid., pp. 60— 61.
25 Such an opinion expressed by (among others) H. G. SCHERMERS, op. cit .,

pp. 236, 241.
26 This justifies the contention that these organs perform certain controling

functions. Ibid ., p. 178.
27 Z. M. KLEPACKI, The Organs..., p. 62.
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bute the acts of these persons to the organization. The whole problem
seems rather of a hypothetical nature, since it is highly unlikely that
they might commit a wrongful act involving the violation of an inter-
national obligation of the organization.

3.4. The Attribution of Acts of Organs Placed at the Disposal of the Organization

The organization can make use of organs “ borrowed” from other
organizations or states in various circumstances, for instance in order
to execute certain administrative tasks outside the place of residence
of the organization, or in order to perform some operational functions.
In actual practice the use of organs of other subjects is restricted to
the use by the organization of national contingents of armed forces
for peace-keeping operations undertaken by the organization. Such
peace-keeping forces were set up on several occasions by the United
Nations in Cyprus, the Congo or the Middle East.

According to the general rule, three conditions must be met simul-
taneously in order to attribute to a subject the actions of an organ placed
at his disposal by another organ. Such an organ must perform tasks
and functions not of its national authority, but of the subject at whose
disposal it remains; it must act in the latter’s name and in conformity
with the latters’ instructions; it must remain under the latter’s exclusive
and effective control. As far as the UN peace-keeping forces are con-
cerned all these three conditions are fulfilled.

The legal status of the members of the UN peace-keeping forces is
not uniform, because of the varying degree of intensity of the function-
al link binding them with the state on the one hand, and with the
organization on the other. In the status of the basic personnel the do-
minant link is that with the state. This excludes the possibility of attri-
bution to the organization of the acts of the basic personnel on the
ground of a functional link (this principle applies, however, as far as
the attribution of the behaviour of high ranking officers is concerned).
It cannot be expected that a state, deprived to a large degree of its
influence on the attitude of its national contingent placed at the dispo-
sal of the organization (it cannot issue orders which serve the interests
of the state) will agree to assume responsibility for the acts of the
members of that contingent. Under no circumstance will there be a case
for the application of the principle of functional link. On the other
hand, the attribution of the acts of the peacekeeping forces to the subject,
at whose disposal they had been placed, is fully justified. The UN
meeting all required conditions, it is to it that the wrongful behaviour
of axmed forces used , in peace-keeping -operations must be attributed.
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This has been confirmed by the practice of the United Nations. The
UN did not question its responsibility for the acts of the peace-keeping
forces operating in the Congo, as expressed in the letter of the UN
Secretary General to the Minister of Foreign Affairs of Belgium con-
cerning indemnity claims of Belgian nationals for damages suffered as
a result of the actions of UN peace keeping forces in the Congo. The
UN did not disclaim responsibility (material) for damages inflicted to
third persons by the armed forces in situations not resulting from mi-
litary necessity.28 The UN accepted responsibility for the behaviour of
the peace-keeping forces in the Congo which caused the death of officials
of the International Red Cross in the Congo.29 The payment of indem-
nities confirms the view that the UN recognized the acts of the peace-
keeping forces as their own.

There are no major divergences of opinion among scholars as to
the principles of attribution of the acts of national contingents of armed
forces placed at the disposal of an international organization and the
responsibility for such acts.80 The same unanimity prevailed during the
discussion held in the Institute of International Law on the application
of the law of war to the military operations of the United Nations.
Although this discussion concentrated mainly on the question of res-
ponsibility of the organization, it is obvious that responsibility implies
the recognition of the acts of the national contingents as its own.

4. The Scope of Attribution of the Acts of Its Organs to the Organization

Of great practical importance is the delimitation of the boundaries
of attribution to the organization of the wrongful acts of its organs.

29 See “ Nations Unies. Annuaire Juridique” , 1965, p. 41. During its earlier
peace-keeping operations the UN paid reparations, while avoiding a clear
acknowledgement of its responsibility. Comp. F. SEYERSTED, UN Forces. Some
Legal Problems, “ British Yearbook of International Law” , vol. 31, 1961, p. 420.

29 “ Annuaire de Tlnstitut de Droit International” , vol. 1, 1971, p. 52, footnote 1.
30 D. W. BOWETT, United Nations Forces. A Legal Study of United Nations

Practice , London 1964; A. di BLASSE, Sulla responsibilita Internationale per
attivita dell ONU , “ Rivista di Diritto Internationale” , vol. 57, 1974 No. 2; M. BOTHE,
Streitkrafte internationaler Organisationen, Koln 1968. An opposing view is
expressed by L. A. MODIORJAN, Otvetvennost* v sovremennom mezdunarodnom
prave, “ Sovetskij Eiegodnik Meidunarodnovo Prava” , 1970, p. 149. She considers
that the responsibility for the actions of armed forces rests on the states which
voted in favour of their creation and which provided contingents. She avoids,

however, a direct statement concerning the attribution of the acts of armed forces
divorced from the origin of the means enabling to exercise responsibility.



EWA BUTKIEWICZ136

Following contemporary views on the responsibility of states for the
acts of their organs exceeding their authority (as expressed, among
others, in Article 10 of the Draft Convention on the Responsibility of
States), it can be stated that an organization is responsible for the acts
of its organs in similar situations (however, with an exception). Many
arguments motivate such an interpreation. The duties of the organs
of organizations are, as a rule, defined in a ambiguous manner, thus
lending themselves to various interpretations. Hence, the greater danger
than in the case of state organs, of the organs of the organizations
exceeding the boundaries of their authority, even when acting in good
faith.81 The specific nature, the variety and uniqueness of the functions
and aims of the organizations implemented by persons linked to them
functionally, make it difficult or even impossible to attribute their
behaviour to another subject than the organization. Furthermore, it does
not seem realistic to recognize acts exceeding the competence of such
persons as acts of private persons, given the privileges and immunities
enjoyed by persons employed by the organizations and the weakened
links between them and their states. The problem of the procedure re-
lating to international claims resulting from acts committed by persons
representing the organs of an organization but treated in a specific
sphere of their activities as private persons would be insoluble. The-
refore, if we eliminated the attribution to the organization of the actions
of its organs exceeding their authority, we would create an area of
impunity in which the violation of international obligations by such
organs could occur freely. This of course is unacceptable because of
the reed to ensure the security of international intercourse.

The International Court of Justice in its consultative opinion concer-
ning Certain Expenses the UN expressed its views on the scope of le-
gality of the actions of an organization, saying that when an organi-
zation takes an action which justifies the contention that such action
is aimed at fulfilling one of the purposes of the United Nations one
mav presume that the action is not ultra vires.3* In the same opinion
the International Court of Justice recognized that an organ of an or-
ganization can exceed its auihonty; such behaviour is illegal from the
point of view of the internal rules of the organization, which is none
the less responsible for its effects vis a vis a third party. Thus, the

51 Lately on the subject of acts ultra vires of an organization see E. OSIEKE,
Ultra Vires Acts in International Organizations. The Experience of the ILO,
BYBIL, 1976— 1977, and Unconstitutional Acts in International Organizations: The
Law and Practice of the ICAO, “ The International and Comparative Law
Quarterly” , vol . 28, 1979. No. L

3* ICJ Reports, 1962, p. 168.
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behaviour of the organ is attributed to the organization. The opinion
of the International Court of Justice is questionable on two accounts.
First, by founding the evaluation of the legality and force of the acts
of an organization on a presumption one reduces its absolute value. For,,

the weight of the presumption can vary, depending of the context in
which it is used.*3 Second, the argument of the Court is based, in prin-
ciple, on a reasoning per analogiam with the situation of a state; this-
simplifies the case, since it ignores the different character of the links-

between the organs and the organization.
The scope of attribution to the organization of the acts of its organ

exceeding their authority depends on the degree of functional linkage
of the organs with the organization. As an act of the organization one-
must recognize the decisions taken by the inter-state organs as taken
in conformity with the relevant rules of the organization and repre-
senting the resultant of the will of the member-states of the organiza-
tion.*4 As a matter of principle, these organs are entitled to move only
within the limits of authority given to them by the member-states. By
exceeding these limits in their behaviour they disregard their integral
link with the organization. At the same time such behaviour involves
new obligations on member-states imposed upon them without their
consent. This may lead to protests by states against decisions considered
by them as unconstitutional. Such protests bear witness of the absence-
of a common will and therefore such acts cannot be considered as acts1

of the organization.35 Hence, the attribution to the organization of acts
ultra vires by interstate organs is without foundation.

The question arises as to how a decision taken by an inter-state organ,

of an organization and recognized by a minority of member-states as
illegal because the organ had overstepped its authority is to be treated.
The following formal solution can be envisaged. The element distinguish-
ing a decision of an organization from an international treaty is the
voluntas of the organization.36 Hence, when the element of common will
is absent, we are confronted by ah international agreemet concluded
by a group of states who voted in favour of a certain solution. These

38 E. LAUTERPACHT, The Legal Effect of Illegal Acts of International Orga-
nizations, in: Cambridge..., pp. Ill and 117.

34 See also J. P. LAUGIER, Contribution d la th£orie ginerale de la respon-
sabilit& des organisations Internationales, Aix-Marseille, mimeographed text, p. 237..

85 Such a role of the states* protest is emphasized by B. CONFORTI, Le role
de l'accord dans le systeme des Nations TJnies, RCADI, 1974, vol. 142, pp. 202— 211,
220.

38 K. SKUBISZEWSKI, Enactment of Law by International Organizationsr
BYBIL, 1965— 1966, p. 225
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states pledged themselves to accept certain obligations, which had not
been provided for in the relevant provisions of the organization.3'' The
dissenting states, protesting against such a decision as violating the
provisions of the organization and therefore involving greater obliga-
tions compared to those arising from the membership of the organization,
cannot be considered as being parties to that agreement.

Acts ultra vires by international functionaries can take two forms.
They can reflect behaviour exceeding the limits of their authority or
violating the established principles governing the application of the
instruments placed at the disposal of a person acting in the capacity
of a functionary of an organization. In common practice these two
aspects are intertwined in the illegal behaviour of international functio-
naries qualified as ultra vires activity.

Many scholars consider the behaviour of the UN Secretary General
conducting the Congo operation as an example of an activity ultra
vires.38 It may be asked whether in view of the partiality of the Secre-
tary General and his obvious inclination to overstep his authority,
which in effect resulted in actions directed against the organization as
.a whole, the organization can isolate itself from the actions of its Sec-
retary General. Does the activity ultra vires of the Secretary General
cut off the functional link with the organization to a degree justifying
the non-attribution of his actions to the organization? And if the answer
is “ yes” to whom are these actions to be attributed? There seems to be
no clear cut solution to these problems. It seems that because of the
specific position of the Secretary General, his link with the organi-
zation is very strong during the entire period of his office and that
is why all his actions, including those exceeding his authority must be
attributed to the organization. Besides, to whom could these actions be
.attributed, since the Secretary General was acting in the name of the or-
ganization and, in his opinion, so as to fulfil his mission to the best of
his abilities? By appointing a person 10 the post of Secretary General
i;he organization accepts certain risks including the risk of having to
assume responsibility for his acts in that capacity (excluding of course
his acts a private person). The organization can minimize that risk by

M system of internal checks and controls.
The attribution to the organization of acts ultra vires of other inter-

national functionaries is theoretically possible and practically justified

s? B. CONFORTI, op. cit., p. 271.
W. MORAWIECKI, Funkcje organizacji miqdzynarodtwej [The Functions

o/ an International Organization], Warszawa 1971, p. 313; E. PIONTEK, Sily
.zbrojne ONZ [UN Armed Forces], Warszawa 1973, p. 138— 140.
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by the need to gain the confidence of its partners by the organization.
In individual cases the scope of attribution of such acts must be pro-
portionate to the degree of functional linkage of these functionaries with
the organization.30 The boundary of attribution to the organization of
the acts ultra vires of its .functionaries must be fixed in proportion to
the scope of the immunities and privileges granted to these functionaries.

The attribution to the organization of the acts of its organs exceeding
their competence results directly from the existence of a functional
relationship (which is a condition sine qua non) between the person
and the organization. Since such a relationship does not occur with
respect to organs placed only at the disposal of the organization, it
must be assumed that nothing is attributable to the organization ex-
cept the acts of these organs taken under the control of the organization
in order to perform its own tasks. This is supported by the strict de-
limitation of the rights and duties of the organization vis a vis the
“ borrowed” organ from the authority exercised on that organ by another
subject, i.e. another organization or state.

The study of the legal aspects of the activities of an organization in
its international intercourse encounters great difficulties. Their principal
cause is the domination of the political role which the organizations play
in international relations. In order to enable them to fulfil their functions
they are equipped with instruments which hardly lend themselves to
legal evaluation. This fact, however, cannot free the organizations as
subjects of international law from the obligation to scrupulously respect
their international obligations and the rights of other subjects. If the
organizations violate these duties, they must expect negative results
and assume responsibility, under international law, as demonstrated in
actual practice.

Wrongful behaviour of an organization manifests itself in the acts
of physical persons constituting the organs of the organization. The
nature of links between these persons and the organization justifies
the contention that their acts must be treated as acts of the organization
itself. In other words, stricly speaking the organization bears no respon-

89 J. P. LAUGIER, op. cit.f p. 231 considers that the acts ultra vires of inter-
national functionaries must be attributed to the organization, for the negative
effects do not result from the behaviour of a specific person, but from the failure
of the organization itself to foresee and prevent that person to perform that illegal
act.
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sibility for the behaviour of its organs, but always for its own be-
haviour. The criteria of recognition of the acts of physical persons as
the acts of the organization itself ar defined by the institution of attri-
bution. In principle, the attribution to the organization of wrongful acts
of its inter-state organs, of the international functionaries and the organs
placed at its disposal follows the rules generally accepted in interna-
tional law. As demonstrated in the present analysis the essential differ-
ences result only from the degree of intensity of the functional link
between the organ and the organization. The attitudes of various types
of organs are attributed to the organization in a somewhat different
manner, both as regards wrongful behaviour within the competence of
the organ and wrongful behaviour overstepping that competence.

The establishment of rules governing the attribution to the organ-
ization of the acts of its organs contributes to the general specification
of the conditions of the exercising responsibility by an international or-
ganization under international law. The benefits to be derived from the
clarification of the legal situation in this field are obvious. Legal clarity
may prevent conflicts and facilitate their speedy solution, thus pro-
moting the effectiveness of the organization.
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1. The Prohibitions of Propaganda in International Law

The problem of propaganda activity is not a new phenomenon in
international relations. There are many bilateral treaties containing pro-
visions prohibiting the spreading of a specific kind of propaganda.1

Similar prohibitions can also be found in multilateral treaties. The
International Convention of 1936 dealing with the use of radio broad-
casting in the cause of peace provided that the contracting parties would
prohibit or, should such a case arise, cease immediately the broadcasting
on their territory of programmes which were detrimental to interna-
tional understanding, incited the population of one country to act against
another state, in contravention of international order and security; the
Convention obligated the Contracting States to make sure that the
programmes broadcast on their territory would not incite to war or to
action which might lead to war.

Pursuant to Article 20 of the Covenant on Civil and Political Rights:

" 1. Any propaganda for war shall be prohibited by law.
2. Any advocacy of national, racial or religious hatred that constitutes incite-

ment to discrimination, hostility or violence shall be prohibited by law.”
After World War II many efforts were undertaken by the United

Nations aimed at drafting internationally binding instruments prohi-
biting specific kinds of propaganda. The first step in this direction was
Resolution 110/11 adopted in 1947 condemning all kinds of propaganda
which may provoke or incite to war, threaten international peace or

1 See J. B. WHITTON, Radio Propaganda — A Modest Proposal , “ American
Journal of International Law” , 1958, vol. 52, No. 4, p. 741; V. van DYKE, The
Responsibility of States for International Propaganda, “ American Journal of Inter-
national Law” , 1940, vol. 34; p. 58; J. M. KOLOSOV, Massovaja informacja
i mezdunarodnoe pravo, Moskva 1974, p. 35 ff.
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promote acts of aggression. The Resolution called also on all states to
support by all available means at their disposal friendly international
relations.

Problems of propaganda were also discussed at the United Nations
Conference on Freedom of Information held in 1948. The resolutions
which the Conference adopted contained an unequivocal condemnation
of all forms of propaganda which might lead to violations of peace
or acts of aggression. In 1950 the United Nations General Assembly
passed a resolution condemning indirect or direct aggression as a crime
against international peace and security and a resolution condemning
propaganda against the peace in the form of incitement to conflict or
acts of aggression.2

The prohibition of intervention in the internal affairs and foreign
policy of other states by way of acts of propaganda found its reflection
in the Declaration adopted by the XX General Assembly of the United
Nations. The Declaration reaffirmed the inadmissibility of foreign inter-
vention in the internal affairs of states and the inviolability of their
independence and sovereignty.3 It stated that indirect intervention con-
stituted a violation of the United Nations Charter and declared that no
single or group of states had the right to intervene directly or indirectly
in the internal or foreign affairs of other states. The probilition of inter-
vention by way of propaganda in the internal affairs of other states
was again reaffirmed in 1970 in the Declaration of Principles of Inter-
national Law Concerning Friendly Relations and Cooperation Among
States in Conformity with the United Nations Charter 4 adopted at the
XXV session of the UN General Assembly. The Declaration stated,
among other things that intervention and all attempts at intervention
constituted a violation of international law.

Important provisions concerning the illegality of propaganda are
contained in the Declaration on Education of Societies to Live in Peace
adopted at the XXXIII session of the UN General Assembly at the
initiative of the Polish Delegation.

In the vast literature dealing with the subject the classification of
propaganda is based on various criteria. When applying the criterion
of the recepient it is possible to distinguish internal propaganda, or
propaganda destined for the domestic market, and foreign propaganda,
destined for the recepient abroad.6 In socialist literature the funda-

2 Doc. UN A/1844, Supplement No. 1: UN Yearbook, 1950, pp. 203— 204.
3 Resolution 2131/XX of December 21, 1965; Doc. UN A/6014, Supplement No. 14.
4 Resolution 2625/XXV of October 24, 1970, Doc. UN A/8028, Supplement No. 28.
6 See M. SZULCZEWSKI, Propaganda polityczna [ Political Propaganda ] , War-

szawa 1971, p. 142. By the SAME AUTHOR: Informacja — element pokojowego
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mental premisse is tha+ “ the contents, forms and methods of informing,

public opinion about internal and external affairs as well as informa-
tion concerning internal problems and the attitude of the state and so-
ciety towards international problems for external consumption are mat-
ters belonging to the exclusive and sovereign competence of states” .6

This view is shared by J. M. Kolosov who states that: “ the dis-
tribution of information within one’s own society belongs to the inter-
nal competence of the state” , with the reservation that it does not
apply to information prohibited by international law.7

Another criterion applied in classification of propaganda is the
distinction between propaganda in times of peace and in times of war.
It is being stressed that much depends on the mutual relations among
states. When these relations are good, propaganda is relatively mild.

“ The state of mutual relations in the field of information and propa-
ganda is a reflection of the political relations” .8 The principle of non-
interference is binding upon all states; “ non-interference in the affairs
of another state applied to this sphere of relations [in the sphere of
the exchange of information through the mass media — W K ] implies
the rejection of actions undertaken during the period of the cold war
and labelled as propaganda expansion” .0

The statement that in war propaganda is ruled by other principles-
does not mean that in times of war all forms of propaganda are per-
mitted. As rightly pointed out by Polish authors “ expressly prohibited
are such contents which incite or propagate aggressive war, genocide,
war crimes, voluntary military service of the population of occupied
territories in the armed forces or auxiliary detachments of the occupying
power, violation of norms and customs of international rules of war” .10

The author of the preceding quotation points out that “ together
with the establishment of penal responsibility for war crimes, the pe-
nal responsibility for the propaganda of such crimes derives from the
general principles of common penal law as an implication for the crime

wspdlistnienia [ Information — an Element of Peaceful Coexistence], Warszawa
1974, p. 157; T. LESKO, Zakaz propagandy w prawie miqdzynarodowym [The
Prohibition of Propaganda in International Law ] , “ Wojskowy Przeglqd Prawni-
czy” , 1974, No. 1, p. 53; B. SUJKA, Miqdzynarodowa dzialalno§6 propagandowa
i informacyjna [ International Propaganda and Information Activity], “ Sprawy
Mi^dzynarodowe” , 1973, No. 6, p. 9.

8 B. SUJKA, op. cit., p. 8.
7 J. M. KOLOSOV, op. cit ., p. 49.
8 B. SUJKA, op. cit .t p. 20.
9 M. SZULCZEWSKI, Miqdzynarodowy obieg informacji [The International

Flow of Information] , "Sprawy Mi^dzynarodowe” , 1976, No. 5, p. 33.
10 T. LESKO, op. cit., p. 52.
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of inciting to commit these crimes” .11

Whitton who states that “ if it is illegal for a state to engage in aggres-
sive war, incitement thereto, through radio propaganda or otherwise, may
properly be considered a violation of an international duty” .12

Having studied international practices from the time of the French
Revolution to World War II. V. van Dyke states that: “ The above facts
.give some justification for the conclusion that in spite of numerous
violations, the principle that states are obliged to refrain from spreading
propaganda, in a friendly foreign country, hostile to its government
is, in international custom, accepted as law” .18

Some writers attempt to define propaganda labelled as subversive
•or hostile.14 It is generally considered that this is a singular kind of pro-
paganda, “ differing from other kinds because of its extreme, negative
contents” .15 However, because of the subjective nature of such opinion
the concept of “ hostile propaganda” cannot be easily defined. The same
terms can be used by the opposed sides. Each side is inclined to brand
.as “ hostile propaganda” entirely different information and opinions.
That is why any attempt at establishing unequivocally the meaning
.of “ hostile, or subversive propaganda” cannot lead to generally accepted
results in modern international relations.16 Many authors consider that •

there is a need to conclude an international agreement which would
explicitely enumerate the contents whose spreading by propaganda
would be recognized as violating the law.17

The idea of concluding such an international agreement may be
justified, but already today it is possible to condemn as illegal any
propaganda inciting to war and war crimes, as well as any propaganda

•of racism, colonialism and other acts incompatible with international
law.

This view is shared by J. B.

Also as illegal should be considered propaganda constituing inter-
ference in the domestic affairs of other states. This concerns such pro-
paganda contents which fit into the term “ interference” .18

n Ibid ., p. 53.
12 J. B. WHITTON, op. cit ., p. 740.
13 V. van DYKE, op. cit ., p. 65.
14 On the interpretation of the concept of subversive propaganda see A. LA-

'WROWSKI, Amerykanska propaganda socjologiczna [ American Sociological Pro-
paganda], Warszawa 1975, p. 21,

16 Ibid ., p. 20.
i« T. LESKO, op. cit ., p. 57.
17 J. M. KOLOSOV, op. cit , p. 49 and the literature referred to therein.
18 See Q. WRIGHT, Subversive Intervention, “ American Journal of Interna-

tional Law” , 1960, vol. 54, No. 3, p. 521 ff .; D. D. SMITH, International Telecom-
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2. The Responsibility of States for Acts of Governments and Legal and
Natural Persons

A state is deemed responsible when it has been established that it
violated international law and when a specific act or omission can be
imputed to it. According to the doctrine of international law a state is
responsible for the act, or omission, of its organs, officials and civil
servants.19

In many countries, both socialist and capitalist, radio and television
broadcasting stations have the status of state organs, whereas in many
other states they are private property. The same goes for press agen-
cies. The question was raised as to whether a state will be responsiole
for actions carried out by the media and violating the law only in the
first case and not in the second, or whether its responsibility covers
both cases.20

Whereas the problem of responsibility of states for the activities
of the media acting as state institutions or remaining under direct
governmental control is not subject to controversy, the responsibility
for the actions of the privately owned media is still a much debated
problem. This is closely connected with the very controversial problem
of the responsibility of states for the actions of natural or legal persons,
be it their nationals or persons of foreign nationality.21 Some authors
assert that states are responsible for the actions carried out by nat-
ural or legal persons on behalf of these states. It is considered that
a state can authorise any institution to perform specific governmental
functions for which it must carry a responsibility as if these function
were performed by its own organs. Under such circumstances, the atti-
tude of these institutions is subject to the general rule according to
which the state is responsible for the acts or omission of its organs, for
the behaviour of these institutions is tantamount to its own behaviour.22

munication Control, Leyden 1969, p. 191; Radio Free Europe and Radio Liberty.
Hearings before the Committee on Foreign Relations, U. S. Senate, June 23, 1973.

19 On the subject of the “ Act of State” see Report by R. AGO, Doc. UN
A/CN. 4/246 Add, 1 of April 7, 1971, pp. 3— 37.

20 R. SONNENFELD, Podstawowe zasady odpowiedzialnosci miqdzynarodowej
panstwa [ Fundamental Principles of the International Responsibility of State ] ,
in: Odpowiedzialnosd panstwa w prawie miqdzynarodowym [ Responsibility of State
in International Law ] , Warszawa 1980.

21 J. SYMONIDES, Odpowiedzialno§6 panstwa w prawie miqdzynarodowym
[The Responsibility of State in International Law ] , “ Studia Prawnicze” , 1971,
pp. 54— 55.

22 B. GRAEFRATH, E. OESER, P. A. STEINIGER, Volkerrechtliche Verant-
wortlichkeit der Staaten, Berlin 1977, p. 88.
10 — Polish Yearbook of international XI
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Great controversy arises in connection with the responsibility of
a state for the actions of a private person, who performs neither de iure
nor de facto an official function. Under these circumstances a state, on
whose territory the illegal act has either been performed or prepared,
bears a responsibility for the failure to prevent the illegal act or for
the failure to prosecute the offender, but cannot be held responsible
for the actions of these persons.

The problem of the responsibility of states for propaganda activities
directed against another state depending on the legal status of the insti-
tution engaged in such activity has been the subject of extensive dis-
cussion. As far as the Western doctrine is concerned it can be stated
that some writers represent the view that “a state is bound under inter-
national law to refrain from spreading propaganda in a friendly foreign
country hostile to the latter’s government, but that aside from special
treaty provision it is under no responsibility with respect to private
propaganda activities proceding from its territory” .23 Similar opinions
are held by Lauterpacht 24 L. Preuss,25 A. M. Stuyt 20 and J. B. Whitton.27

There are also opposite views to the effect that “any institution
directed against the existence or security of another state violates in-
ternational law. Each state is duty bound to make sure that no such
institution is established neither by its nationals nor foreign nationals,
that it does not carry out its activities on the territory under its juris-
diction” .28

It is also maintained that states are duty bound to prevent hostile
propaganda spread by private persons against other states and, failing
to do so, they bear international responsibility” .29 A similar opinion is
held by W. V. O’Brien 30 and also by Q. Wright, who states that “ [...J the
conduct or undue toleration of such propaganda by a state should be

28 V. van DYKE, The Responsibility of the State in International Law, New
York 1928, p. 73.

24 H. LAUTERPACHT, Revolutionary Propaganda by Governments, 13 “ Grotius
Society Transactions,” vol. 143 (1928), quoted by J. B. WHITTEN, op. cit., p. 739.

25 L. PREUSS, International Responsibility for Hostile Propaganda Against
Foreign States, “ American Journal of International Law” , 1934, vol. 28, No. 3, p. 649.

28 A. M. STUYT, Reflections on International Propaganda, “ Netherlands Inter-
national Law Review” , 1977, vol. 24, No. 1— 2, p. 282.

27 J. B. WHITTEN, Propaganda and International Law, “ Revue de Droit Con-
temporain” , 1948, p. 740. See also the bibliography referred to therein.

28 F. von LISZT, Le droit international . Expose systematique, Paris 1927, p. 69.
29 M. R. GARCIA-MORA, International Responsibility for Hostile Acts of

Private Persons Against Foreign States, The Hague 1962, p. 108.
30 W. V. O’BRIEN, International Propaganda and Minimum World Public

Order, in: International Control of Propaganda, New York 1967, p. 155.
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treated merely as an international delinquency, justifyig diplomatic
demands for preventive action or reparation by the injured state.
The view that the international responsibility of states for the activities
of mass media differs, depending on whether these activities are being
carried out by governmental institutions (state propaganda) or by pri-
vate persons (private propaganda) is criticized by the doctrine of the
socialist states.32

> / 3?

3. State Responsibility for Direct Television Broadcasting

The political and legal problems connected with the responsibility
of states for the activities of mass media came into light in the course
of the negotiations concerning the adoption of special principles regu-
lating direct television broadcasting undertaken by the United Nations
in 1969.33

The transmission of television programmes via satellites has been
taking place for more than a decade. Under the existing systems of
satellite television the satellite transmits the signals emitted by the
ground stations to the ground receiving stations which transmit them
to the individual receiving sets. Thus, the states controlling the trans-
mitting stations have a decisive say about the programmes which can
be received by the public on their territory. However, an entirely new
situation will arise when direct television broadcasting, i.e. the direct
transmission of television programmes via satellites to the individual
viewer without participation of the retransmitting station, become a
practical possibility. It is not true that the situation will be similar
to that existing today in the field of radio broadcasting. Television is
(at least as far as the developed countries are concerned) the most pop-

31 Q. WRIGHT, The Crime of War-Mongering, "American Journal of Inter-
national Law” , 1948, vol. 42, p. 132.

It is considered (see B. SUJKA, Wybrane aspekty dzialalnoSci propagan-
dowej poprzez irodki masowego przekazu [ Selected Aspects of Propaganda Acti-
vity by Mass Media ] , “ Sprawy Miedzynarodowe” , 1970, No. 12, p. 28) that "(...] this
formal criterion is needed to enable American lawyers to justify the contention
that states are not responsible for propaganda activities carried out by private
persons. However, the decisive factor is in whose name and in whose interest
the propaganda is spread, whether and to what extent it constitutes an inter-
ference in the sovereign rights of another state” .

88 For a broader presentation of the subject see K. WIEWlOROWSKA,
Prawnomiqdzynarodowe i polityczne aspekty bezpoSrednich transmisji satelitar-
nych [ International Political and Legal Aspects of Direct Broadcasting by Sa-
tellites], “ Sprawy Mi^dzynarodowe” , 1974, No. 3.
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ular mas medium. In the highly industrialized countries of the world
the television viewers account for 97— 98 per cent of the total population.
Technically it will be very difficult to take counter measures capable
of preventing the transmission of undesirable programmes by direct
television broadcasting. This explains why the idea of adopting special
principles applying to direct television broadcasting was supported
almost unanimously. During the negotiations which took place in UN
on this subject one of the most thorny problems was that of the pro-
gramme content (prior consent) of direct television broadcasting.

In the Draft Convention submitted in 1972, the USSR, supported by
the socialist countries, proposed the adoption of a principle stating that
the emission of direct broadcasting satellite television into the territory
of third states may be performed only with the consent of the state,
onto which territory the given emission is to be projected. According
to the Soviet proposal, the emission of programmes without such con-
sent would lead to international responsibility of the broadcasting state.

The USA rejected the adoption of the principle referred to as “ prior
consent” holding, that it would interfere the principle of freedom of
information. Several other countries, such as Canada, Sweden and those
of the Third World admitted, that the adoption of the “ prior consent”
principle would not contradict the idea of free exchange of information,
which they support. During the negotiations, a draft of the named
principle was elaborated.

A direct television broadcasting service by means of artificial earth
satellites specifically directed at a foreign state, which shall be establish-
ed only when it is not inconsistent with the provisions of the relevant
instruments of the International Telecommunication Union, shall be
based on appropriate agreements and/or arrangements between the
broadcasting and receiving states or the broadcasting entities duly
authorized by the respective States. This is to facilitate the freer and
wider dissemination of information of all kinds and to encourage
co-operation in the field of information and the exchange of informa-
tion with other countries.

For that purpose a state which proposes to establish or authorize
the establishment of a direct television broadcasting service by means
of artificial earth satellites specifically directed at a foreign state shall
without delay notify that state of such intention and shall enter into
consultation with that State if the latter so requests.

No such agreements and/or arrangements shall be required with
respect to the over-spil of the radiation of the satellite signal within
the limits established under the relevant instruments of the Interna-
tional Telecommunication Union.



STATES’ RESPONSIBILITY FOR THE ACTIVITIES OF MASS MEDIA 149

No such agreements and/or arrangements or consultations shall be
required with respect to the over-spill of the radiation of the satellite
signal within the limits established under the relevant instruments of
the International Telecommunication Union.

Whereas it was easy to arrive at a so-called “ positive definition”
and to agree what aims must be pursued by such programmes, it was
very difficult to achieve a common understanding concerning the pro-
gramme which ought to be prohibited. The delegation of Argentina
stated in its working document that programme content must be de-
fined in a very broad and general manner, for

“ it does not seem likely to regulate the programme content of direct tele-
vision broadcasting on a global scale” .84

The same assumption has been adopted by the authors of the Canadian
and Swedish proposal who do not bellieve that the adoption of common
standards concerning programme contents is a practical and realistic
proposition.

“ Unrealistic, because it is well known that even within domestic jurisdiction
issues of appropriate content are under constant debate as social and ethical
values evolve and would, at the international level, be a continuing source of
friction nad misunderstanding; impractical, because such an elaboration could
not take account of very real differences in cultural and ethical values as well
as in national legislation in the field of communication and information.” 35

The Working Group on Direct Television Broadcasting set up by the
United Nations took a similar view and stated that the adoption of a
common code of conduct which would regulate the contents of direct
television broadcasts would give rise to serious difficulties, because of
the variety of standards which determine in various countries the accep-
tability of program 36.

The USSR proposals 37 and the French proposals
different principles. These two documents contain an extensive list
of programmes, whose transmission would be, because of their contents,
considered as violating the law and involving international responsi-
bility, and programmes subject to special legal regulation. Programmes
whose transmission ought to be banned include those spreading hostile
propaganda.

A draft proposal concerning programme contents has been worked
out by the Committee for the Peaceful Uses of Outer Space. The pro-

38 were based on

34 Doc. UN A/AC. 105/WG. 3/V/CRP. 3.
35 Doc. UN A/AC. 105/117.
88 Doc. UN A/AC. 105/66.
37 Doc. UN A/8771 and A/AC. 105/WG. 3/CRP. 1.
88 Doc. UN A/AC. 105/83.
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posal is divided into three parts: part one contains provisions concerning
not so much the contents but the forms of cooperation; part two deals
with the transmission of commercial and advertisement programmes;
the third suggests the adoption of provisions concerning contents whose
spreading would be prohibited and states that

states undertaking activities in direct television broadcasting by satellites
should in all cases exclude from the television programs any material which is
detrimental to the maintenance of international peace and security, which pub-
licizes ideas of war, militarism, national and racial hatred and enmity between
peoples, which is aimed at interfering in the domestic affairs of other states
or which undermines the foundations of the local civilization, culture, way of
life, traditions or language” .*9

It must be emphasized, however, that the adoption of this draft
is by no means a foregone conclusion. Furthermore, the draft principle
concerning direct television broadcasting is to be adopted as a resolution
of the General Assembly of the United Nations and therefore will have
no binding power. Thus, pending the adoption of treaty rules on the
subject the limitations covering the programme contents of direct te-
levision broadcasting by satellite will be the same as those applying
at present to propaganda spread by conventional mass media.

Many essential problems arise in connection with state responsibi-
lity for the transmission of television programmes by satellite. Such
activities will be subject to both the general principles of international
law and the specific provisions of space law.

The principle of responsibility for activities carried out in outer
space was first formulated in the Declaration of the Legal Principles
Governing the Activities of States in the Exploration and Use of Outer
Space adopted by the UN General Assembly in 1963,40 and later included
as Article VI in the Space Treaty of 1967.41

The formula adopted by the Space Treaty of 1967 that

39 Doc. UN A/AC. 105/271.
40 See UN General Assembly Resolution 1962/XVIII/ of December 13, 1963.
41 “ States Parties to the Treaty shall bear international responsibility for

national activities in outer space, including the moon and other celestial bodies,

whether such activities are carried on by governmental agencies or by non-
governmental entities* anjd for '’assuring that national activities are .carried odt
in conformity with the provisions set forth in the present Treaty. The activities
of non-governmental entities in outer space, including the moon and other ce-
lestial bodies, shaU require authorization and continuing supervision by the State
concerned. When activities are carried on in outer space, including moon and other
celestial bodies, by an international organization, responsibility for compliance
with this Treaty shall be born both by the international organization and by
the States Parties to the Treaty participating in such organization” .
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“ States bear international responsibility for national activities [...] whether
such activities are carried on by governmental agencies or by non-governmental
entities1*

is not understood in the same way in the doctrine of space law. J. Raj-
ski states that: “ The Treaty of 1967 has adopted the principle according
to which the exploration and use of outer space and celestial bodies
can, in principle, be carried out only by subjects of international law” .
The same author considers that this is justified by, on the one hand,
the possible international implications of that kind of activity and, on
the other hand, by the need to make sure that it will be undertaken
in the pursuance of aims compatible with the interests of mankind as
a whole. The state can carry out such activity directly or indirectly,
through authorized natural or legal persons. “ Such authorization implies,
for the persons concerned, the right to develop an activity in outer
space within specific bounds set by the state which issued the authori-
zation. It involves also specific obligations for the state authorizing
such activity. Of fundamental importance is the obligation to exercise
constant control and the acceptance of international responsibility for
actions undertaken by such persons in violation of the provisions of
international law.f t 4 2 It can therefore be concluded that J. Rajski is
inclined to recognize the provision of Article VI of the Space Treaty
of 1967 as covering the activities of natural persons and non-governmen-
tal entities acting on behalf and on order of the state; this, pursuant
to the generally accepted view in the doctrine of international law
involves the responsibility of the state.

M. G. Marcoff considers, and in my opinion quite rightly so, that
in space law the scope of state responsibility has been considerably
extended; there was also a change in the previously accepted rules
concerning the possibility to ascribe to the state specific actions or
failures to act by natural or legal persons.43

The draft provisions concerning direct television broadcasting by
satellite explicitely accept the admissibility of such activity being
carried out not only by states and intergovernmental organizations, but
also by persons and institutions under the jurisdiction of states. Thus,
the preamble states that

“ The General Assembly [...] consider that States as well as international
governmental and non-governmental organizations including broadcasting asso-

42 See J. RAJSKI, Odpowiedzialnotid miqdzynarodoioa za szkody wyrzqdzone
przez obiekty kosmiczne [The International Responsibility for Damages Caused
by Outer Space Objects ] , Warsaw 1974, p. 58.

43 M. G. MARCOFF, Droit international public de 19Espace, Paris 1973, p. 532.
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ciations, should base their activities in this field upon and encourage inter-
national co-operation [...]”
A similar formula is contained in the principle of “ rights and benefits” ,
according to which

“ Every State has an equal right to conduct activities in the field of direct
television broadcasting by means of artificial earth satellites and to authorize
such activities by persons and entities under its jurisdiction” [italics — W K ] ,

It can be concluded from the above formula that it applies without
exception to each person or institution under the jurisdiction of the
state concerned.

It seems that in order to determine whether an action or the failure
to act can be ascribed to a state, attention must be paid to the inter-
pretation of the terms “ national activity” used in the Outer Space
Treaty of 1967. The question has been rised in the doctrine of outer
space law as to whether state responsibility covers the activity of its
nationals or organizational entities under its jurisdiction, or is restrict-
ed only to activities by such persons or institutions within its terri-
torial jurisdiction. The latter view is held by J. Fawcett.44' J. Rajski
asserts, quite rightly, that the decisive criterion of state responsibility
is the authorization delivered by the state to a given person or entity
to pursue an activity in outer space.45 M. Marcoff states that “ national
activity” can mean, apart from state activity, also an activity of any
person subject to the territorial or personal authority of the state.46

Another problem arises in connection with the provision contained
in the Outer Space Treaty and concerning the requirement to issue to
non-governmental institutions and physical persons permits to undertake
activities in outer space. The documents of outer space law do not de-
termine the form in which such permits are to be delivered, nor do they
provide for specific forms of control. Outer space legal experts expressed
the opinion that such permissions could be granted “ in any form, even
per facta concludentia, although, as a matter of principle, such a situation
should never arise” .47 Also the question of the period which such a
permit may cover must be left to the competence of the state. None
the less, it is being emphasized that rules providing for constant sup-
ervision by the state concerned over the activities of non-governmental
entities in outer space must be adopted.48

44 See J. FAWCETT, International Law and Use of Outer Space, Manchester
1958, pp. 44— 45.

« J. RAJSKI, op. cit ., p. 59.
44 M. MARCOFF, op. cit , p. 533.
47 J. RAJSKI, op. cit., p. 59.
48 See International Space Law, ed. M. PIRADOV, Moscow 1977, p. 97.
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Over the past few years there was a significant increase in the
importance of international cooperation in outer-space activities carried
out within the framework of non-governmental organizations.49 The
problem of responsibility of these organizations has not been explicitely
defined in outer space law. However, since the Declaration of 1963, the
Outer Space Treaty of 1967 and the Convention of 1972 provide only
for the responsibility of states and of intergovernmental international
organizations, there is a general agreement to the effect that the res -
ponsibility for the activities of non-governmental organizations lies
exclusively with the states whose institutions or nationals participate in.

such organizations.50

Much more complicated questions arise in connection with the acti-
vities carried out in outer-space by so-called “ mixed enterprises” or
“ public-private users” . Such entities can be established with the par-
ticipation of the state acting through its organs, or with the participation
of non-governmental institutions, governmental international organiza-
tions and multi-national corporations. Considering that the execution
of a project in outer space involves high expenditures, risk insurance,,
production of equipment, consultative services etc., it is clear that ther
number of possible combinations involving cooperation between gov-
ernmental organizations and non-governmental entities can be great
indeed.

In the course of the discussion on the principles of direct television,

broadcasting by satellites the Soviet Union and the other socialist states
represented the view that the principle of international legal respon-
sibility for activities carried out in outer space contained in Article
VI of the Outer Space Treaty of 1967 must be included as one of the-
principles governing direct television broadcasting.51 The same assumption
was at the basis of the Canadian and Swedish proposal.52 The Argen-
tinian proposal also provided for state responsibility for activities in
the field of direct broadcasting.58

« I. H. Ph. DIEDERIKS-VERSCHOOR, W. P. GORMLEY, The Future Legal
Status of Non-Governmenal Entities in Outer Space: Private Individual Compa-
nies as Subjects and Benejiciaries of International Space Law, “ Journal of Space-

Li w” , 1977, p. 125.
50 See International Space Law, op. cit , p. 98; J. RAJSKI, op. cit ., p. 53;

M. G. MARCOFF, op. cit., p. 533; I. H. Ph. DIEDERIKS-VERSCHOOR, W. P.
G DRMLEY, op. cit., p. 129.

51 See Doc. UN A/8771. A similar wording can be found in the later USSR
draft proposal of principles in Article VII, Doc. UN A/AC.105/WG.3/CRP.1. See
also statement by the delegate of Czechoslovakia
Hungary... SR.218, p. 70, German Democratic Republic... SR.237, p. 104.

52 See Doc. UN A/AC.105/117, Article IX.
Doc. UN A/AC.105/134. A similar wording can be found in the Working,

A/AC.105/SR.217, p. 56;

58
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The acceptance in the draft principles governing direct television
broadcasting by satellite of the rule of the legal international respon-
sibility of states and international organizations had the support of the
Third World countries and several Western countries.

Some states proposed the adoption of a principle providing for the
responsibility of the authors and producers of programs.64 Such a so-
lution is proposed in the Declaration of Principles accepted by UNESCO.65

The provision on the responsibility of the authors and producers
of programmes was supported by some states, including Japan, whose
further negotiations the view that in the field of direct television broad-
casting is not subject to direct state control.68 However, as a result of
further negotiations the view that in the field of direct television broad-
casting by satellite the principle of legal international responsibility
of states as provided for in the Outer Space Treaty of 1967 must pre-
vail gained finally the upper hand. The respective draft principle pro-
posed by the Outer Space Committee has the following wording:

“ States should bear international responsibility for activities in the field
of direct television broadcasting "by means of artificial earth satellites carried
out by them or under their jurisdiction and for the conformity of any such acti-
vities with the principles set forth in this document.

“ When direct television broadcasting by means of artificial earth satellites
is carried out by an international intergovernmental organization, responsibility
for compliance with these principles should be borne by such organization and
by States participating in it.” 57

As pointed out above, pursuant to the principles of outer space law
and tc the draft principles concerning the responsibility of states for
direct television broadcasting this responsibility in each case bear states.
M. Lachs is quite right when stating that “ the acceptance of this prin-
ciple removes all doubts concerning imputability. How important this
is will be appreciated by all those familiar with serious difficulties to
which this issue has so frequently given rise in practice.

The law thus identified each state with any activity carried on under
its colours in outer space, so that it bears direct responsibility for any
such activity.» 68

Paper submitted by Argentina. See Doc. UN A/AC.105/WG.3/V/CRP.3, p. 11.
54 For example, France: Doc. UN A/AC.105/83.
55 Declaration of guiding principles on the use of satellite broadcasting for

the free flow of information, the spread of education and greater cultural exchange.
Doc. UN A/AC.105/C.2/SR p. 25.

” Doc. UN A/AC.105/271.
58 M. LACHS, The Law of Outer Space. An Experience in Contemporary

.<Law-Making, Leiden 1972, p. 122.
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The development of the rules and regulations aimed at protecting
the marine environment against pollution reveals an initial lack of broad-
er and comprehensive perspective of the problem involved. The di-
rection and scope of these fragmentary attempts were determined by
new technical problems, and only when they gave rise to acute ecolo-
gical hazards or caused ecological disasters. Thus, the relevant con-
ventions and their provisions dealt with the protection of the seas against
pollution by oil, radioactive substances, caused by ships, dumping their
wastes in the sea.1 These conventions covered, as a rule, only the open
sea areas. However, at the same time, the division of the sea areas into
specific legal categories influenced the nature and scope of the regu-
lation, in spite of the obvious fact that the marine environment con-
stitutes one indivisible entity 2 and in total disregard of the general unity
of the natural environment and of the necessity to take into consider-

1 Comp, as regards the prevention and fight against the pollution of the
seas by oil: London Convention of May 12, 1954 (with subsequent amendments);
Brussels Convention of November 29, 1969; Bonn Convention of June 9, 1969;
London Agreement of September 16, 1971 and others. As regards radioactive
pollution see; Article 25 of the Convention on the High Seas of April 29, 1958,
and the relevant provisions of IMCO and the IAEA. As regards pollution by
ships see London Convention of November 2, 1973. As regards dumping see:
Oslo Convention of February 15, 1972 and London Convention of December 29,
1971.

2 R. ZAORSKI, Zagadnienie ochrony zasobdw biologicznych Morza Baltyckie-
go [ Problems of Protection of the Biological Resources of the Baltic Sea], in:
Zagadnienia prawne Baltyku [ Legal Problems of the Baltic Sea], ed. by L. Gel-
berg, Wroclaw 1969, p. 179, points out that “ the pollution by noxious materials
of the maritime area of a state (its internal and territorial sea) originating in
sewage flowing from its territory could remain without legal consequence were
it not for the mutual interaction in the marine environment which is one and
indivisible. The violation of the biological equilibrium of the marine environment

3>y one state affects the entire maritime area of the region”.



TADEUSZ JASUDOWICZ156

ation the mutual interaction and relationship between the various ele-
ments of the natural environment.8 Consequently, because of the differing
objects of regulation, of the exclusion of important sources of pollution
and the lack of coordination of the various conventions, they failed to
provide one comprehensive system covering the legal and organizational
aspects of the protection of the marine enironment.

Therefore, what is at stake is the creation of one coordinated system
of norms and global machinery which would include all general, re-
gional, local and national arrangements. For it is obvious that such an
universal system does not exclude particular solutions which develop,
add precision and deepen the universal rules, at the same time reinforc-
ing the guarantee that the measures of protection will be put into
action. It may be stressed that the universal conventions not only do
not exclude but often encourage the conclusion of the regional con-
ventions 4 and that these, in turn, pave the way towards the conclusion
of special local arrangements.5

On the other hand, it is important to deal with all pollutants, all
sources of pollution, with the routes they travel before reaching the
sea.6 Furthermore, the thesis on the necessity of inserting the system

8 Comp, among others J. LOPUSKI, Walka o czyste morze [The Struggle for
a Clean Sea] , Gdynia 1972, pp. 12, 28, 30; B. M. KLIMENKO, Gosudarstvennaja
territorja Moskva 1974, p. 85 stresses both “ the unity of nature in general, the
close mutual relationship between such environments as the earth, water, atmo-
sphere” as well as “ the unbreakable unity within each of these environments”.
Comp, also A. OLSZ0WKA, Zagadnienie ochrony irodowiska na 111 Konferencji
Pravoa Morza ONZ [The Problems of the Protection of the Environment on the
III UN Conference on the Law of the Sea ] , “ Technika i Gospodarka Morska” ,
1980, No. 2, p. 87; Z. KALINOWSKI, Ochrona wod morskich przed zanieczyszcze-
niem iv iwietle polskiego prawa wodnego [The Protection of the Sea Waters
Against Pollution in the Light of the Polish Water Law ] , “ Technika i Gospodarka
Morska” , 1975, No. 6, p. 339.

4 Comp. Article VIII of the London Convention of December 29, 1972; Article
237 Informal Composite Negotiating Text (ICNT) of the III Conference of the
Law of the Sea — relevant texts (in): “ International Legal Materials. Current
Documents” [further as ILM], 1978, No. 6, p. 1293; III UN Conference on the
Law of the Sea, Official Records, vol. 8, [...], Sixth Session, New York 1978, p. 34
(also: ILM, 1979, No. 3, p. 686). The Governing Council of UNEP in its Second
Session stresses that “ UNEP should encourage and support the preparation of
regional agreements or conventions on the protection of specific bodies of water
from pollution, particularly from land-based sources” — ILM, 1974, No. 4, p. 1035.

6 Comp. Article 9, Alineas 1— 4 of the Paris Convention of June 4. 1974, Article
3 of the Barcelona Convention of February 16, 1976. F-or more information and
bibliography see notes 34— 35.

8 J. LOPUSKI, op. cit., pp. 27, 28 emphasizes strongly that sources of pollution
must not be confused with the ways by which the pollutants penetrate into the
marine environment.
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of protection of the marine environment into a broader system of pro-
tection of the natural environment as a whole involves the coordination
of the measures designed to protect the seas with the measures aimed
at protecting the other elements of the environment, especially the
inland waterways and the atmosphere. In the process, it will be ne-
cessary, on the one hand, to extend the national environmental regu-
lation so as to cover the adjacent maritime areas,7 and on the other
hand, to cover by the regulations of the maritime conventions the
activity of states on the land as well as to draw land-locked states into
cooperation so as to prevent them from adversely affecting the imple-
mentation of the conventions by pollution the sea waters through wastes
carried by rivers or the atmosphere.

International organizations — including the UN and its specialized
agencies, in the first place UNEP, other competent international organ-
izations, international organs established under treaties dealing with
the protection of the environment — have an important role to play
in the creation of a system of protection of the marine environment

8

7 The water laws of states cover, as a rule, also the internal and territorial
sea. This is the case of the Polish Water Law of October 24, 1974 (“ Dziennik
Ustaw” — [“ Journal of Laws” ], No. 38, item 230). Comp. Chapter 2, Part II of
the Law on the Protection and Shaping of the Environment of January 31, 1980
(“ Journal of Laws” , No. 3, item 6). For a broader discussion of the subject see
Z. KALINOWSKI, op. cit., pp. 339— 340; K. PODGORSKI, Ochrona xodd przed
zanieczyszczeniem w Swietle prawa administracyjnego [The Protection of Waters
Against Pollution in the Light of Administrative Law ] , Warszawa 1974, pp. 18,
22— 23, 26; W, RADECKI, Ochrona czystosci wod morskich w polskim prawie kar-
nym [The Protection of Clean Sea Waters in Polish Penal Law ] , “ Technika i Gospo-
darka Morska” , 1977, No. 2, pp. 89— 90. There are also internal laws directly
dealing with the protection of the marine environment, such as the legal acts
adopted by the USSR: On Measures to Strenghten the Protection of the Baltic
Sea Basin Against Pollution and On Measures to Prevent Pollution of the Basins
of the Black Sea and the Azov Sea, For a broader discussion of the problem see,
among others, J. G. MOISEEV, Borba Sovetskogo Sojuza za prevraScenye Bal-
tijskogo Morja v more mira, in: Sovetskoe gosudarstvo i mezdunarodnoe morskoe
pravo, Moskwa 1977. pp. 106— 107; M. I. LAZAREV, Okean i budu§ceje, Moskva
1976, pp. 44— 45; Sovremennoe mezdunarodnoe morskoe pravo, Moskva 1978,

pp. 73— 74; A. F. VYSOTSKIJ, Cornoe more, Mezdunarodno- pravovye voprosy,
Kiev 1979, pp. 121— 122. Of great originality is the Canadian law adopted in 1970
under the title An Act to Prevent Pollution of Areas of the Arctic Waters Adjacent
to the Mainland and Islands of the Canadian Arctic and the Regulations Respecting
the Prevention of Pollution of the Arctic Waters issued in 1972. Comp. Zakono-
dateVstvo Kanady po voprosu predotvraScenija zayrjaznenija prilegajuscih arkti-
ceskih morej, Sbornik, Moskva 1976, pp. 11— 40.

8 See below pp. 158, 163, 166, 170.
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and, especially, in its coordination with an overall, comprehensive sys-
tem of protection of the natural environment.

Of great importance in this sphere are, of course, the works of the
III UN Conference on the Law of the Sea, which reflect the acceptance
of the desirable and broad vision of the problems of the protection of •

the marine environment. This found a clear expression in the con-
firmation of the general obligation to protect and to preserve the marine
environment; to prevent, reduce and control pollution, as well as in
the acceptance of the principle prohibiting the pollution of the envi-
ronment of other states and areas outside one’s own jurisdiction, of the
environment outside the area of the convention, even if this may result
from the exploitation of the sea waters not prohibited by the law.10

Attention must be drawn to the fact that the regulation takes into account
all possible kinds and sources of pollution of the marine environment,
including pollution from land-based sources and pollution coming
through the atmosphere.11 The utility of the convention under prepa-
ration, as a general, comprehensive legal act is also enhanced by the
fact, that it accepts other forms of legal regulation and does not object
to “ specific obligations assumed by States under special conventions
and agreements concluded previously [...] and to agreements which may
be concluded” , provided however that they will be applied “ in a manner

9

9 Comp. K. WOLFKE, Miqdzynarodowe pravoo irodowiska [ International Law
of the Environment ], Wroclaw 1979, p. 52; W. I. MARKUSINA, in: Problema
okruzajuScej sredy v mirovoi ekonomike i mezdunarodnyh otnoSenijah, Moskva
1976, p. 273; S. A. MALININ, W. A. MUSIN, Pravovye problemy morskoi atomnoi
dejatel’nosti , Leningrad 1974, p. 71. These two authors stress that, for example
in the resolutions of the General Assembly of the United Nations concerning
the protection of the marine environment "no norms are established, no pro-
hibitions introduced, but it results from their textes that they are based on the
assumption that the general rule prohibiting the pollution of the marine envi-
ronment is already in force [...]. These resolutions confirm the general practice
and are directed at the establishment of a customary rule of international law” .
A special Committee on the Protection of the Marine Environment has been set
up by IMCO — comp. J. DUTHEIL de la ROCHERE, Une institution specialisee
renaissante: la nouvelle organisation maritime internationale, “ Annuaire Frangais

de Droit International” , 1976, p. 460.
10 Comp. Articles 193— 195 ICNT, Comp, also A. OLSZ0WKA, op. cit ., p. 90;

B. KWIATKOWSKA-CZECHOWSKA, Ochrona irodowiska w dwustumilowej sire-
fie ekonomicznej [The Protection of the Environment in the 200-Mile Economic
Zone], “ PrzegUd Stosunkdw Mi^dzynarodowych” , 1980, No. 4, p. 70.

11 Articles 208 - 213 ICNT deal with the obligations as regards the specific
sources of pollution; Articles 214 - 223 ICNT deal with implementation.



PROTECTION OF THE MARINE ENVORNMET 159'

consistent with the general principles and objectives of this Conven-
tion” .12

The kinds of pollution of the marine environment are being classi-
fied in various ways, taking into account the nature of the pollutant
agents, the environment in which the pollution has its source, the type
of human activity which causes the pollution.1* Most often one classifies
polluions according to their source, but the lists of these sources differ,
because the term “ source” is not understood in the same way.14 In the
negotiating text accepted as a basis for the work of the III UN Con-
ference on the Law of the Sea one distinguishes the following pollutions,

according to the criterion of their source: land-based, from human acti-
vities on the sea-bed, from activities in the area, from dumping by
ships and from or through the atmosphere.15

Actually, in all classifications, doctrinal and conventional, one men-
tions in the first place pollution originating from the land and this is
not a mere accident. True enough, it was omitted in the conventional-

regulations,16 but it deserves special treatment if only because of its

12 Comp. Article 237 ICNT. Comp, also A. OLSZOWKA, op. cit.} p. 90; G. A.
GLAZUNOV, J. B. MARKOW, K voprosu o rezime zamknutyh i poluzamknutyh
morei v sovremennom mezdunarodnom prave, in: Mezdunarodnopravovye pro-
blemy mirovogo Okeana na sovremennom etape, Moskva 1976, p. 124; A. L. KO-
LODKIN, Mirovoi Okean. Mezdunarodno-pravovoi rezim. Osnovnye problemy^
Moskva 1973, p. 208. The author stressing the role of regional measures points
out that “ they must not contradict the universally accepted rules set forth in
multilateral international treaties [...], as provided for in Articles 52 and 103 of
the UN Charter”. At the same time they must take into consideration “ the
actions and measures taken by international organizations, and in the first place,,

by the UN specialized agencies (UNESCO, IMCO)”.
13 Comp. Sh. ODA, The Law of the Sea in Our Time, in: New Developmentsr

1966— 1975, Leyden, p. 215; J. LOPUSKI, op. cit, p. 16; J. P. BEURIER, P. CA-
DENAT, Les resultats de la Conference de Geneve sur le droit de la mer. “ Revue
G6n§rale de Droit International Public” , 1975, p. 760; J. P. LEVY, Le droit
cVenvironement marin, “ Revue Francaise d’Energie” , 1973, No. 253, p. 3; N. S..
IVANCENKO, Ohrana prirody, Moskva 1978, p. 167. The famous classification
proposed in 1970 by GESAMP took into consideration both the nature of the
pollutants and the type of human activity and provided for two different classi-
fications. For a broader discussion of the subject, see J. LOPUSKI, op. cit, p. 16,.
ff .

14 Comp. J. LOPUSKI, op. cit, p. 28.
15 Comp. Articles 208— 213 and 214— 223 ICNT.
16 A. C. KISS, Recents trait6s regionaux concernant la pollution de la mer,

AFDI, 1976, p. 720. The author states that as far as the struggle against pollution
of the seas from land-based sources ales regies universelles sont inexistantes ou.

extremement gen£rales” . A. KOWALSKI, in: XJmowy miqdzynarodowe o ochronie
morza przed zanieczyszczeniem [ International Treaties on the Protection of the
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unquestioned preponderance and leading share in the overall balance
sheet of marine environment pollution.17

Rivers are the main media carrying polluting agents of land origin
to the sea, as so rightly stressed by Zaorski.18 No wonder therefore,

that so much emphasis is placed on the relation between the protection
of rivers against pollution and the purity of sea waters. This is gen-
erally accepted by science,19 but has so far found little reflection in
international conventions.20

Through rivers and by other ways the marine environment is
adversely affected by municipal and industrial sewage and wastes, by
chemicals used in agriculture, by minerals, like oil and oil products,
heavy metals, radioactive substances.21 Grave dangers derive from the

Sea Against Pollution], Gdansk 1977, pp. 10— 11, points out that: “ No solution was
found in the existing conventions for the problem of prevention of pollution
from land-based sources” . He exagerates, however, when saying that: “ In universal
multilateral conventions the problem does not arise”. See below p. 162— 163.

17 It is estimated that about 80 per cent, or from 50 to 90 per cent of all sea
pollutions originate in land-based sources. Comp. Sh. ODA, op. cit., p. 209;
B. KWIATKOWSKA-CZECHOWSKA, op. cit., p. 69; Sovremennoe..., p. 42; T. I.
SPIVAKOVA, Pravo i prirodnye resursy pribreznyh zon, Moskva 1978, p. 80; W. RA-
DECKI, Srodowisko morskie jako przedmiot ochrony prawa karnego [The Marine
Environment as a Subject of Protection by Penal Law ] , “ Technika i Gospodarka
Morska” , 1979, No. 11, p. 668; J. LOPUSKI, International Legal Problems of Marine
Pollution, “ Polish Yearbook of International Law” , 1972— 1973, vol. S, p. 79. As
regards the Baltic Sea, comp. L. GELBERG, Problemy prawne wspolpracy panstw
baityckich [ Legal Problems of Cooperation of the Baltic States] , Wroclaw 1976,
p. 82. As regards the Black Sea comp. A. F. VYSOTSKIJ, op. cit., pp. 120, 131,
136, 138; As regards the Meditteranean Sea comp. Barcelonskaja konferencija po
zaScite Sredizemnogo morja ot zagraznenija, in: Materialy po morskomu pravu
i mezdunarodnomu torgovomu moreplavaniju, 15, 78, Moskva 1978, p. 49.

18 R. ZAORSKI, op. Cit, pp. 177— 178.
10 Comp. Sovremennoe..,, p. 74, where it is pointed out that “ 70 per cent of

all pollutants reaching the seas are carried by rivers” . This problem is particularly
acute in the case of the Baltic Sea, into which fall 200 rivers flowing through highly
industrialized regions and carrying annually an average of 450 to 490 cubic ki-
lometres of water, mostly very polluted. See M. JAWORSKI, Pokojowa wspol-
praca regionalna panstw baltyckich [ Peaceful Regional Cooperation of the Baltic
States ] , Warszawa 1978, p. 105. Comp, also L. GELBERG, op. cit., pp. 82— 83;
A. ZAORSKI, op. cit., p. 177; The Exploitation of the Vistula in the Light of
Environmental Protection. Scientific and Technical Seminar [...], “ Gospodarka
Wodna” , No. 3, p. 93. As regards the impact of the Danube on the pollution of
the Black Sea comp. A. F. VYSOTSKIJ, op. cit , pp. 136— 139.

20 Comp. Alinea 2 of the Preamble to the Convention on the Protection of
the Rhine Agam*t Chemical Pollution, signed December 3, 1976. Text in: ILM,
1976, No. 2, p. 242 ff.

2* Comp. A. F. VYSOTSKIJ, op. cit , pp. 131, 139; T. PARTEKA, A. TUBIE-
LEWICZ, Problemy metodologiczne programowania zagospodarowania przestrzen-
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functioning of giant ports, nuclear and conventional power plants, etc.22

It can be said that the recognition of the importance of land-based
pollution is not questioned. However, for many years such recognition
was purely verbal without practical consequences in the sphere of legal
regulation and, generally, in the sphere of international cooperation. The
prevailing view was that this problem must be left exclusively within
the competence of national states, that it was a local matter which will
better be solved by local and national means.

In order to reject such a view it is not sufficient to refer to the
regional conventions already in force, which regulate exclusively or
inter alia the problem of pollution of the sea by agents of land origin.
The number of such conventions is not great. They provide no ground

nego Dolnej Odry w planie Makroregionu Polnocnego [ Methodological Problems of
Programming of the Exploitation of the Lower Odra in the Plan of the Northern
Macro-Region ] , in: Odra szlakiem transportowym zespolu portowego Szczecin-
£winouj§cie [Odra as a Transport Waterway of the Port-Complex of Szczecin-
SwinoujScie ]. Documents of a Seminar [...], “ Prace Instytutu Morskiego” , No. 806,
p. 77. M. JAWORSKI, op. cit., p. 105; L. GELBERG, op. cit , p. 83; M. I. LA-
ZAREV, op. cit., p. 42; Z. KALINOWSKI, op. cit , p. 339; R. JONCZYK, Wplyw
warunkow irodowiska na zmiany wielko$ci i skladu polowdw Zalewu Szczecin-
skiego [The Influence of Environmental Conditions on the Volume and Compo-
sition of the Catches in the Szczecin Bay], “ Technika a Gospodarka Morska”, 1979,
No. 6, p. 331; L. GORECKI, Ochrona §rodowiska morskiego [The Protection of the
Marine Environment ] , “ Technika i Gospodarka Morska” , 1980, No. 2, p. 337;
J. JASlNSKI, Zasoby wodne wybrzeza Srodkowego w iwietle prognozy rozwoju
gospodarczego [The Water Resources of the Middle Coast in the Light of . the
Forecast of Economic Development], “ Technika i Gospodarka Morska” , 1977, No. 2,
p. 104; [J. P.], Miqdzynarodowe badania Baltyku [ International Studies of the
Baltic Sea] (BOSEX-77), “ Technika d Gospodarka Morska” , No. 7, p. 439; H. GUR-
GUL, Wla&ciwo&ci fizyczne zanieczyszczeh morz substancjami ropop^chodnymi

[The Physical Features of the Pollution of the Seas by Substances Derived From
Oil ] , “ Technika i Gospodarka Morska” , 1977, No. 2, p. 81; M. JARECKI, Oczy-
szczanie wod balastowych w porcie polnocnym w Gdansku [The Purification of

Ballast Waters in the Northern Port in Gdansk ], “ Technika i Gospodarka Morska” ,
1977, No. 2, p. 107; A. SADOWSKI, Konferencja na temat techniki zwalczania za-
nieczyszczeii m6rz [Conference on the Techniques of Fighting Against the Pollution
of the Seas ] , “ Technika i Gospodarka Morska” , 1979, No. 5, p. 312; Sh. ODA,
op. cit., p. 215 states that “ diesel oil is the most important land-based source”.
It is estimated that in 1971 1.5 million tons of diesel oil found their way into
the sea waters; S. A. MALININ, V. A. MUSIN, op. cit., pp. 50, 55, 57, 59,

Comp. M. JARECKI, op. cit., p. 107; Spalarnia odpadow portowych w Rotter-
damie [The Burning-Plant of Port Wastes in Rotterdam ], “ Technika i Gospodarka

Morska” , 1977, No. 9, p. 574; M. I. LAZAREV, op. cit., p. 50; J. ZALESKI, J. JA-
ROSINSKI, Badania nad zanieczyszczeniami Baltyku przez przemysl [ Studies on
the Pollution of Baltic Sea by Industry ] , “ Technika i Gospodarka Morska” , 1977,
No. 6, p. 375.
11 — Polish Yearbook of International XI

22
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for conclusions as to the state of general international law in this field.
It is therefore necessary to take into account, in addition, the conventions
of universal scope or aspirations; it would also be useful to examine
the problem from the point of view of the customary norms, if any,
and of the general principles of law, to study the trends which dominate
in the internal legislation of states as well as the results of the activities,
including the norms and standards worked out by competent interna-
tional organizations.28

Among the four Geneva Conventions on the Law of the Sea of 1958,
only the Convention on the High Seas deals in two articles with the
problem of pollution of the seas. Article 24 concerning pollution by oil
mentions their origin, without taking into account the land sources,
and this alone would be enough to disqualify it as an attempt at pro-
tecting the sea waters against this kind of pollution.24 On the other
hand, Article 25, though restricted by Alinea 1 to dumping of radio-
active wastes, contains in Alinea 2 a more general formula, which can
be interpreted as covering also pollution of the sea waters by radioactive
substances and other noxius materials coming from the land.25

Some connection with the problem of pollution of the marine envi-
ronment by polluting agents of land origin can be seen in the general
provision of Article 1 of the Treaty on the partial ban on nuclear tests
concluded in 1963, which calls on all states to refrain from exploding

<==>

28 The importance of the problem is emphasized by the regional Conventions
dealing with the protection of the marine environment against pollution. Comp.
K. WOLFKE, op. cit , p. 89; Problema..., pp. 227, 237, 273; S. A. MALININ, V. A.
MUSIN, op. cit .t pp. 64, 71, 73, 81.

24 In part, this connection can be the result of the fact that account is being
taken of oil leaks from pipelines — comp. A. P. KOLODKIN,: op. cit , p. 208;
R. ZAORSKI, op. cit ., p. 174; R. ZAORSKI, Konwencje genewskie o prawie morza
[The Geneva Conventions on the Law of the Sea ] , Gdynia 1962, p. 214; A. KO-
WALSKI, op. cit , pp. 13— 14.

25 As rightly pointed out by R. ZAORSKI, Zagadnienia Ochrony [ Problems
of Protection], pp. 179— 180, “ the term other harmful substances cover also river
sewage harmful to organic life” . Comp, also R. ZAORSKI, Konwencje... [Conven-
tions...] , p. 215; A. KOWALSKI, op. cit , p. 13— 14; A. OLSZ0WKA, op. cit , p. 88; „
S. A. MALININ, V. A. MUSIN, op. cit , pp. 63, 64— 65; the authors stress that the
regulations worked out by the IAEA and by IMCO “ not only do not weaken the
imperative nature of the provisions of Article 25 of the Convention on the High
Seas concerning the prohibition to pollute the sea waters with radio-active waste,
but on the contrary strengthen these provisions by defining the technical means
by which they can be implemented in practice” . As to the struggle for the proper
wording of Article 25 at the .Geneva Conference of 1958 see R. BIERZANEK,
Morze otwarte ze stanovnska prawa miqdzynarodowego [The High Sea from the
Point of View of International Law ] , Warszawa 1960, p. 243— 249.
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nuclear devices in any place under their jurisdiction and control,
including under-water together with their territorial waters as well as
in any other environment, if such an explosion results in radioactive
fallout affecting an area beyond the boundaries of the territory under
the jurisdiction or control of the state carrying out such explosion.26

The majority of multilateral conventions dealing with the protection
of sea waters against pollution are concerned with a different object
of regulation and, as a rule, show no relation with the problem of pro-
tection against land-based pollutions. Exceptional, to some extent, is
in this field the Convention of November 11, 1972 dealing with the
prevention of pollution of the sea waters by dumping wastes and other
materials. The Convention takes into account the fact that “ marine
pollution originates in many sources, such as [.,.] rivers, estuaries,
outfalls and pipelines” and states that

“ Contracting Parties shall individually and collectively promote the effective
control of all sources of pollution of the marine environment 27

Land-based pollution is increasingly taken into account in the work
of international organizations and organs.28 Quite explicit is, in this res-
pect, the Draft Convention on the Law of the Sea which formulates
the binding obligations of states in the field of prevention, reduction
and control of land-based pollution and regulates the problem of imple-
mentation of these provisions and measures.

On a regional level, a similar approach to that of the provisions of
the convention dealing with the prevention of pollution by dumping
wastes was adopted earlier by the convention on the prevention of pol-
lution of sea waters by dumping wastes from ships and airplanes signed
in Oslo February 15, 1972 and covering the North-East Atlantic, with
the exclusion of the Baltic Sea and the Belts and the Mediterranean

29

26 Polish text in: “ Journal of Laws” , 1963, No. 52, item 288. The connection
between the agreement and the problem of pollution of the sea waters by land-
based sources is stressed by, among others, S. A. MALININ, V. A. MUSIN, op. cit .,
pp. 63, 68; A. I. YOIRIS, M. I. LAZAREV, Dogovor ozdorovlajuStij atmosferu,
Moskva 1963, p. 20.

27 Comp. Alinea 3 of the Preamble and Article I of the Convention. Text in:
ILM, 19J2, No. 6, p. 129.

Especially in the resolutions of the UN General Assembly as well as in the
resolutions and other activities of the UNEP, the Committee on the Sea Bed,
IMCO and the IAEA. As far as radio-active waste is concerned, of great impor-
tance was the Vienna Convention of 1963 on the civil liability for nuclear da-
mage. Comp. S. A. MALININ, V. A. MUSIN, op. cit., p. 80— 81.

Comp. Articles 208 and 214 ICNT.

28

29
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Sea.30 There are also several conventions which deal directly, or inter
alia with the problem of the protection of the marine environment
against land-based pollution. One may mention:— Convention on the Protection of the Marine Environment of the
Baltic Sea Area, of March 22, 1974, known as the Helsinki Convention; 31— Agreement between Danemark and Sweden on the protection of
the Sund Straits against pollution, signed April 5, 1974— Agreement between Italy and Yugoslavia on cooperation in the
field of protection of the waters of the Adriatic Sea and its shores
against pollution, signed February 14, 1974; 83

— Convention for the Prevention of Marine Pollution from Land-
Based Sources, signed June 4, 1974, known as the Paris Convention; 84— Convention for the Protection of the Mediterranean Sea Against
Pollution, signed February 16, 1976, known as the Barcelona Conven-
tion; 85

. 82

— Kuwait Regional Convention for Co-Operation in the Protection
of the Marine Environment from Pollution, signed April 24, 1978,
known as the Kuwait Convention.88

All these conventions and agreements include annexes to the basic
conventions treated as integral parts thereof.87 They try also to make
sure, beforehand, that the obligations resulting therefrom will be ful-
filled, either by formally prohibiting reservations,88 or by introducing

Convention for the Prevention of Marine Pollution by Dumping from Ships
and. Aircrafts — text in: ILM, No. 2, p. 262 ff. In Alinea 4 of the Preamble it is
stated that “ this pollution has many sources, including [...] discharges through
rivers, estuaries, outfalls and pipelines within national jurisdiction” .

81 Text in: ILM, 1974, No. 3, p. 546 ff; L. GELBERG, op. cit, p. 139 ff; Umowy
miqdzynarodowe... [ International Treaties...], p. 314 ff. Poland ratified the Helsinki
Convention on November 8, 1979. The Convention entered into force May 3, 1980.

82 Polish text in: Umowy miqdzynarodowe... [ International Treaties.,.], p. 415 ff.
Quoted from B. VUKAS, Solution definitive de la “ Question de Trieste” par

la conclusion des accords entre Vltalie et la Yougoslavie d Osimo ( Ancona), le
10 Novembre 1975, AFDI, 1976, p. 93.

84 Text in: ILM, 1972, No. 2, p. 352 ff. As regards the earlier British initiative,
see J. LOPUSKI, op. cit., pp. 109— 110. As regards the ratification of the Con-
vention see M. E. COUSIN, Les conventions international conclues par la France
et publics an Journal Officiel de la RGpublique Franqaise en 1976, AFDI, 1976,

so

83

p. 846.
» Text in: ILM, 1976, No. 2, p. 285 ff.
88 Text in: ILM,1978, No. 3, p. 511 ff. Comp, also Plan of action — ibid ., p. 501

ff ; Additional Protocol of the prevention of accidental pollution — ibid., p. 526 ff.
87 Comp. Article 20 of the Helsinki Convention. Comp, also A. C. KISS,

op. cit., p. 725.
88 For example Article 25, Alineas 1— 2 of the Helsinki Convention allows
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a special undertaking by states — parties to the conventions to execute*

all obligations.
These Conventions do not contradict the idea of a broader and glo-

bal cooperation on the seas; nor are they a manifestation of a parti-
cularism directed against the universality of the international law of
the sea. In fact they serve the interest of regional cooperation. This
can be seen not only in the provisions concerning the respect of the
norms of the law of the sea and in the fact that the provisions and
experience of the competent international organizations are fully taken
into account, but also in the adoption of the principle of non-interference
in a twin aspect: inviolability of the freedom of the sea and of the
legitimate ways of using . the high seas; the non-increasing of the
pollution of the outside sea areas (the “stand-still” model).40

From the point of view of their object and objective, these con-
ventions are meant to serve the dynamic concept of environmental pro-
tection. They accept as the aim of international cooperation not only
the prevention, but also the reduction of the degree of environmental
pollution and the enhancement of the quality of the environment,41 by
a strict limitation and gradual elimination of pollution of the sea waters
by specific substances and materials mentioned in the annexes.12 The
dynamic concept is also reflected in the possibility to apply a simplified
procedure when ammending the list of such substances and materials,43

in the undertaking to cooperate in the promotion of new technologies,
methods and means which ensure better environmental protection,44

80

only for the possibility of suspending the application of its Annex, or part of
its, or the amendment to it for a maximum period of 1 year.

In this way Article, 12 pt. 1 of the Paris Convention.
40 Comp. Article 21, Article 2, pt. 1, 19 and Article 3, pt. 2 of the Helsinki

Convention; Article 5, pt. 2, 11 in line, Article 1, pt. 1, in connection with Annex
A, Part I pt. 4, Article 7 of the Paris Convention, which states in jine that the
aim is also to prevent the increase in pollution from other than land — based
sources.

89

41 Comp. Article, 3 pt. 1, Article 6, pt. 1, 2, 6, 7, and 8, Article 11, 13d, and
Annex III, pt. 3— 6 of the Helsinki Convention; Article 1, pt. 1, Article 4, pt. 1,
2, 4, Article 5, pt. 1, Article 6, pt. 1, 16d, and Annex A of the Paris Convention;
Article 4, pt. 1 and Article 8 of the Barcelona Convention; Article VI of the
Kuwait Convention. A. C. KISS, op. czt., p. 723 speaks of the “ stand-still” rule
supplemented by the obligation to reduce pollution.

42 Comp. Article 6, pt. 1, 2, 6— 8, in connection with Annex III, pt. 3— 6 of the
Helsinki Convention; Article 4, pt. 1, 2, 4. Article 5, pt. 1 in connection with
Annex A, Part I— III of the Paris Convention.

Comp. Article 24, pt. 2 of the Helsinki Convention and Article 18 of the
Paris Convention.

44 Comp. Article 16 in connection with Annex III, pt. 3— 4 of the Helsinki
Convention; Article 4, pt. 3— 5 of the Paris Convention.

43
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in the verification of the adopted programmes and licences to dis-
charges,45 in the undertaking to make use of the most modem technical
achievements, etc.40

The conventions define in precise terms their “ treaty area” , or the
geographical scope of their application.47 Thus, the Barcelona Convention
and the Kuwait Convention apply to their respective areas “ with the
exclusion of territorial water” ; 48 the Helsinki Convention, while adopt-
ing a similar stand, contains an additional obligation whereby the
states-parties to the Convention undertake to take the necessary steps
in order to make sure that the objectives of the Convention are being
implemented in their territorial waters; 49 the Paris Convention goes
further recognizing as the “ maritime area” to which it applies

“ the high seas, the territorial seas of Contrating Paries amd waters on the land-
ward side of the base lines from which the breadth of the territorial sea is mea-
sured, extending, in the case of watercourses up to the freshwater limit 60

There are differences in the interpretation of the concept of “ land
based pollution (sources)” (in French “ pollution tellurgique (sources
terrestres)” , in Russian “ zagrjaznenie morja v rezultate dejatel’nosti na

45 Pursuant to the Helsinki Convention (Article 6, pt. 3) such a licence “ may
be periodically reviewed” ; a better solution was adopted in the Paris Convention
(Article 4, pt. 2) which states that “Such approval shall be periodically reviewed”.

46 Comp. Article 4, pt. 3 of the Paris Convention, Article 17 in connection
with Annex III, pt. 4 of the Helsinki Convention. The Convention on the Sund
Straits adopts in Article 2, pt. 3a the principle that the methods of sewage pu-
rification must be improved.

47 Pursuant to Article 1 of the Helsinki Convention the area of the Baltic Sea
comprises the Baltic Sea proper together with the Gulf of Bothnia, the Gulf of
Finland and the entry into the Baltic Sea; in the light of Article 2 of the Paris
Convention it applies to the same maritime area as the Oslo Convention of 1972,
circumscribed by the meridians and parallels indicated in the Convention and
covering part of the area of the Atlantic Ocean, the Arctic Sea and the adjacent
seas, with the exclusion of the Baltic Sea and the Belts, of the Mediterranean
Sea and the adjacent seas; pursuant to Article 1 of the Barcelona Convention
it applies to the entire Meditteranean Sea including its gulfs and seas. Comp.
Article II of the Kuwait Convention.

48 Comp. Article 1 of the Barcelona Convention, Article II of the Kuwait
Convention, Article 1 in fine of the Helsinki Convention.

49 Article 4, Alinea 3. The Convention specifies that this is taking place

“ without prejudice to their sovereign rights” . A similar reservation concerns also
the application of the Convention on the territorial sea — comp. Article 4, pt. 2.

60 Comp. Article 3a of the Paris Convention. Pursuant to Article 3b, “ Fresh-
water limit — means the place in the water-course where, at low tide and in a
period of low freshwater flow, there is an appreciable increase in salinity due
to the presence of sea-water”. Pursuant to Article 16c, this limit can be deter-
mined by a decision of the Commission.
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suse ( iz beregovych istocnikov )” .61 And while the Helsinki Convention
defines it as “ pollution of the sea caused by discharges from land and
reaching the sea waterborne, airborne or directly from the coast, including
outfalls from pipelines” ,52 the Paris Convention speaks of

wthe introduction by men, directly or indirectly, of substances or energy into the
marine environment (including estuaries) resulting in such deleterious effects as
hazards to human health, harm to living resources and to marine eco-systems,
damage to amenities or interference with the legitimate uses of the sea”
and adds that

“ pollution from land-based sources — means the pollution of the maritime area
i) through watercourses, ii) from the coast, including introduction through under-
water or other pipelines, iii) from man-made structures placed under the juris-
diction of a Contracting Party within the limits of the area to which the present
Convention applies” .58

Thus, the convention does not apply to pollution “ from and through the
atmosphere” , while applying to pollution resulting from activities on
the sea-bed, which in other Conventions are individualised as a specific
kind of maritime pollution.

In order to achieve the aims of the conventions the contracting
parties pledge themselves to take “ all possible (appropriate) steps to
prevent pollution of the sea” .64 The Barcelona and Kuwait Conventions
go no further, leaving it to the future additional protocols which are
to be drafted in cooperation with UNEP, to work out appropriate
methods, standards and measures.55

It seems that the concept of “ measures” or “ steps” covers, above
all, internal measures taken unilaterally by the various parties, for
whenever joint action is at stake the conventions are specific, or state
simply that the parties concerned must cooperate.50 The preponderance
of unilateral measures is quite understandable when one considers that
the conventions deal with matters traditionally reserved for the ex-

51 Comp. Law of the Sea. List of Terms Relating to the Law of the Sea.
ST/CS/Ser.F/297/Rev. 1, pp. 89, 90.

52 Article 2, Alinea 2 of the Helsinki Convention. Comp. Preamble to the
Helsinki Convention p. 4, Article 8 of the Barcelona Convention, Article VI of
the Kuwait Convention.

58 Article 1 in connection with Article 3c of the Paris Convention.
54 Comp. Article 6, pt. 1 of the Helsinki Convention, Article 1, pt. 1 of the

Paris Convention, Article 4, pt. 1 and Article 8 of the Barcelona Convention
and Article VI of the Kuwait Convention.

55 For a broader discussion of the problem see A. C. KISS, op. cit., p. 737.
Comp, also Kuwait Action Plan, pt. 24.5 — text in: ILM, 1978, No. 3, p. 509.

Comp, below p. 170.E6
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elusive competence of each state. Nor should one forget, that the uni-
lateral nature of these measures concerns only the process of application
or implementation, while they themselves are minutely or generally
defined by the provisions of the relevant conventions, in the annexes
attached to them, or result from joint agreements arrived at in the
course of implementation, for example from the decisions taken by the
organs set up under the conventions.

The contracting parties cannot decide arbitrarily on the choice ox
the applied measures, for the conventions themselves provide for the
obligation to apply measures, formulated either in a general manner
or as concerning some aspects of implementation.57 The more specific
measures contained in the conventions, their annexes or decisions of
the conventional organs introduce sometimes “ minimum standards” ,
thus preventing states from applying less effective means,
other hand, the “ internationalization” of such internal measures is
reflected in the obligation by states to report on the measures taken
in order to implement the conventions.

One of the specific measures mentioned in the Conventions and their
annexes is either the prohibition to discharge some particularly noxious
or dangerous substances (the so-called black list) 80 or the strict limi-
tation or reduction to a minimum of the discharge of other noxious
substances and materials (the so-called grey list); 81 in the latter case
a discharge at all, or a discharge “ in significant quantities” requires
prior notification and accord of the competent authorities.62 In this
respect the Paris Convention goes much further, since it includes a much
larger catalogue of prohibited substances in the “ black list” and provides
also for the necessity of prior accord for the discharge of any quantity

£8 On the

69

57 Comp. Article 3, pt. 1 of the Helsinki Convention, Article 12, pt. 1 of the
Paris Convention.

This does not preclude the application of more far reaching measures, as
stated clearly in Article 8 of the Paris Convention.

The Helsinki Convention formulates such an obligation as regards dis-
charges of considerable amounts of substances and materials listed in Annex II.
Article 12, pt. 2 of the Paris Convention provides for a general obligation of in-
form the Commission on the measures taken by the states and — pursuant to
Article 17 — on the results of the surveys carried out individually or jointly.

Comp. Article 5 in connection with Annex I and Article 6, pt. 6 in con-
nection with Annex III of the Helsinki Convention; Article 4, pt. 1 a in connection
with Annex A, Part I of the Paris Convention.

61 Comp. Article 6, pt. 2— 5 in connection with Annex II of the Helsinki
Convention; Article 4, pt. lb, 2b and 3— 4, in connection with Article 5, pt. 1— 2
and Annex A, Part II and III of the Paris Convention.

82 Comp. Article 6 , pt. 2 of the Helsinki Convention; Article 4, pt. 2b of the
Paris Convention.

58

69

60
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of noxious substances and not. only of “ significant quantities” as set-
forth in the Helsinki Convention.

An important complement to the provisions of Article 6 of the Hel-
sinki Convention concerning the protection against land-based pollutions
is Annex III. It specifies what measures are to be taken in order to*

achieve the aims of the Convention to prevent pollution by communal
and industrial sewage, industrial wastes, and cooling water.83 On the-
other hand, the Paris Convention contains special provisions concerning
radioactive materials.64

So far, no attention has been paid to a danger for the achievement-

of the aims of the Helsinki Conference originating from Annex III.
Dangerous substances which according to the Helsinki Convention, are-
to be. eliminated from the area of the Baltic Sea must not be —
pursuant to Annex III — discharged in the sea only “ in significant
quantities” .65 It may be mentioned that the Paris Convention not only
refused to weaken the prohibition concerning dangerous substances, but
strengthened the area of prohibition of noxious and radio-active mat-
erials, not only by limiting strictly their discharge but also by reducing
or eliminating, as appropriate, such discharges altogether.66 The Paris:

Convention formulated also the obligation to adopt provisions and
norms concerning the quality of the environment also as regards:
“ discharges into watercourses which affect the maritime area” and'

obligates the contracting parties “ to take into account the latest technical
developments” .67

Comp. Annex III, pt. 1— 5 of the Helsinki Convention. Of particular value'
is the provision of pt. 5, according to which “ the discharge of cooling water from,

nuclear plants or other kinds of industries using large amounts of water shall
be effected in a way which minimizes the pollution of the marine environment
of the Baltic Sea Area” ,

84 Comp. Article 5, pt. 1— 2, in connection with Annex A Part III of the*

Paris Convention. It may be recalled that the Helsinki Convention takes care-

of radio-active materials within the frame of the so-called grey list — comp.
Annex II of the Helsinki Convention.

85 Comp. Annex III, pt. 2 in fine of the Helsinki Convention. The praise-
heaped on the Convention because of the prohibition of dangerous substances-
must be considered as premature and exagerated — comp, among others, M. 2E-
IJAZKO, Konwencja helsinska o ochronie §rodowiska obszaru Morza Baityckiego
[The Helsinki Convention on the Protection of the Marine Environment of the -
Baltic Sea Area], “ Technika i Gospodarka Morska” , 1974, No. 7— 8, p. 409; L. GEL-
BERG, op. cit., p. 89.

88 Comp. Article 4, pt. lb of the Paris Convention.
67 Comp. Article 4, pt. 3 of the Paris Convention. Comp, also Directive of

the Council of the European Communities of May 4, 1976 on pollution caused
by dangerous substances discharged to “ the aquatic environment of the Commu-
nity” — text in: ILM, 1976, No. 5, p. 1113 ff; Convention on the Protection of

63
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Both the Helsinki and Paris Conventions expect that, on top of the
application of unilateral measures or of the facultative choice of indi-
vidual or joint steps, all contracting parties or some of them will take
joint action in certain specific situations.®8 As far as rivers are concerned,
the Helsinki Convention obligates the riparian states to take joint
action in order to prevent harmful discharges into international rivers.89

The Paris Convention imposes on the contracting states the obligation

“ to cooperate with the non-Contracting State so as to make possible the full
application of the present Convention”
in order to prevent situations whereby a contracting party would be
unable to ensure the application of the Convention

““ as a result of pollution having its origin in the territory of the non-Contracting
State”.70

The Paris Convention provides also for the obligation to consult and to
conclude appropriate agreements whenever pollutions occur having their
origin in the teiritory of one of the contracting states and not covered
by the Convention, but involve substances which

“ are likely to prejudice the interests of one or more of the other Parties to the
•Convention” .71

The conventions obligate the states to cooperate in order to fight
against maritime pollution. The Helsinki Convention is particularly
explicit in this respect.72 In the Paris Convention the contracting states
pledge themselves to assist each other and to exchange information so
as to prevent accidental sea water pollution and to remove the effects
of such accidents.73

the Rhine Against Chemical Pollution of December 3, 1976 (Preamble p. 2 and 7)— . text in: ILM, 1977, No. 1, p. 242 ff.
Comp. Article 3 pt. 1, 6, pt. 2 of the Helsinki Convention; Article 1, pt. 2,

Article 4, pt. 2, Article 11 of the Paris Convention.
Comp. Article 6, pt. 7 of the Helsinki Convention.

70 Comp. Article 14, pt. 1— 2, in connection with Article 4, pt. 3 of the Paris
Convention.

71 Comp. Article 9, pt. 1— 4 of the Paris Convention. Pursuant to Article 3,
pt. 1 of the Barcelona Convention “ The Contracting Parties may enter into bi-
lateral or multilateral agreements, including regional or subregional agreements,
for the protection of the marine environment of the Mediterranean Sea against
pollution, provided that such agreements are consistent with this Convention
and conform to international law”.

72 Article 11 in connection with Annex VI of the Helsinki Convention. Comp,

also A. F. VYSOTSKIJ, op. cit.f p. 134; A. C. KISS, op. czt., p. 727, who considers
this element to be an “ original feature” of the Helsinki Convention.

Comp. Article 13 of the Paris Convention.
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The two conventions 74 include far reaching provisions concerning
scientific and technological cooperation, including the development of
research, exchange of data and information, participation in program-
mes aimed at developing {ways and means to evaluate the degree of
pollution, to adopt preventive measures, to work out alternative methods
of purification, neutralization and recycling of sewage, removal of noxious
substances, etc. The Paris Convention provides, furthermore, that the
parties

“ agree to set up progressively, and to operate [...] within the area covered
by the present Convention, a permanent monitoring system” and “ to lay down the
ways and means of pursuing individually or jointly systematic or ad hoc monitor-
ing programmes” .75

An important instrument in the implementation of the Conventions
are the joint organs, which are either fully autonomous, like the Com-
mission on the Protection of the Marine Environment of the Baltic Sea
and the Commission set up under the Paris Convention, or emanate from
another international organ, like the Secretariat set up under the Bar-
celona Convention.70 A specific feature of the Kuwait Convention is the
establishment of a Regional Organization for the Protection of the Ma-
rine Environment, with its own Council and Secretariat.77

The reviewed conventions contain no specific provisions concerning
responsibility. This “ reluctance” to deal with the problem can be
explained, in part, by the prevailing tendency to concentrate all efforts
on the so-called positive responsibility, i.e. on the obligations to pre-
vent and to reduce the pollution of the marine environment; it reflects
also some still prevailing doubts and differences of approach to the
problem of the nature and limits of responsibility, recognized in prin-
ciple, for damages caused to the marine environment.78

74 Comp. Article 16 of the Helsinki Convention; Article 10 of the Paris Con-
vention.

75 Comp. Article 11 of the Paris Convention.
70 Comp. Article 12 of the Helsinki Convention, Article 15 of the Paris Con-

vention, Article 13 of the Barcelona Convention. Article 14 of the Barcelona Con-
vention provides for periodical meetings of the contracting parties.

77 Comp. Article XVI of the Kuwait Convention.
78 Sh. ODA, op. cit.f p. 137— 138, 209— 210, discussing the resolution of the

UN General Assembly 2995/XXVII, dealing with international cooperation in the
field of environment and adopted December 15, 1972 states that the resolution
interprets the principle of international law which “ has developed through cus-
tomary practice” . As to the controversy over responsibility at the III Conference
on the Law of the Sea, comp. T. TREVES, Les tendances recentes du droit con-
ventionnel de la responsabilite et le nouveau droit de la mer , AFDI, 1975, p. 772
ff; Z. KALINOWSKI, op. cit ., p. 342; M. A. GICU, Voprosy mezdunarodnoprovovoi



TADEUSZ JASUDOWICZ172

The Helsinki Convention restricts itself to a provision which is of
the nature of a pactum de contrahendo, obligating the contracting states
to work out and introduce as quickly as possible “ rules concerning res-
ponsibility for damage resulting from acts or omissions in contravention
of the present Convention, including, inter alia, limits of responsibility,
criteria and procedures for the determination of liability and available
remedies” .79

The Paris Convention contains no provision concerning directly the
problem of responsibility. On the other hand, there is an indirect refer-
ence to the problem of responsibility of persons in the provision by
which the contracting states pledge themselves “ to take in their territory
appropriate measures to prevent and punish conduct in contravention
of the provisions of the present Convention” .80 It would, however, be
erroneous to criticize the Paris Convention for its silence or vagueness
on that score. For, it must be ^remembered (I) that in the area of the
North-East Atlantic there are also other conventions regulating the
problem of responsibility, (II) that the West-European countries empha-
size strongly the obligations in the field of prevention and give pre-
ference to the problem of responsibility of persons and not of states,
(III) that the principle of responsibility is not questioned neither in
science nor in the actual practice of these states, (IV) that as far as
the crucial problem of responsibility of persons for so-called trans-
frontier damage in concerned, specific substantive norms ani rules
of procedure were worked out within the framework of international
organizations such as the OECD and the EEC, including the so-called
Community Law, and have already been in force or agreed upon.81 The

otvetstvennosti v oblasti ratsionalnogo ispolzovanija morkoi sredy i eo resursov,
in: Mezdunarodnopravovye..., pp. 105— 106.

79 Comp. Article 17 of the Helsinki Convention. Similar, though more general
provisions are contained in Article 12 of the Barcelona Convention. For a broader
discussion of the subject see: L. GELBERG, op. cit ., p. 92; W. RADECKI, op. cit .,
p. 89; A. C. KISS, op. cit ., p. 726— 727.

Comp. Article 12, pt. 1 of the Paris Convention. The subject is studied
broader by J. F. LACHAUME, Jurisprudence jrangaise relative au droit inter-
national ( Ann6e 1975 ), AFDI, 1976, pp. 927— 928; J. P. QUENEUDEC, Chronique du
droit de la mer , AfDI, 1977, pp. 742— 743. Comp, paragraphs 6— 9 (civil respon-
sibility) and paragraphs 18— 29 (penal responsibility) of the Canadian law of 1970.

81 For example, in the case of pollution caused by the Italian Company Mon-
tedison the French minister of the environment, replying to an interpelation in
the parliament pointed at the competence of the community regulations applying
to the industry producing titanium oxide. Comp. J. CHARPENTIER, Pratique
frangaise de droit international 1976, AFDI, 1976, pp. 986— 987. Extensive work
has been done, among others, by the Council of Europe, the EEC and the OECD.
Comp, for example, Recommendation of the OECD Council on Equal Right of

80
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problem of responsibility for damages to the marine environment re-
sulting from activities on the land is part of the broader problem of
responsibility for the harmful effects of so-called trans-frontier pol-
lution.

* There are various solutions of the question of participation of states
in the conventions and of the membership of the organs set up under
the conventions. All reviewed conventions recognize the right of the
coastal states of the conventional region to participation; in fact, their
participation had been ensured at the preparatory stage and at the ne-
gotiating stage leading to the signing of the conventions. As far as
other states are concerned, the Helsinki Convention provides for the
possibility of a state joining the convention

“ provided that this State is invited by all the Contracting Parties” .82

On the other hand, the Paris Convention recognizes the unconditional
right to join by the signatory states of the Oslo Convention of 1972
(which covers an identical area), and what is of greater importance, by

“ any State [...] located upstream on watercourse crossing the territory of one
or more Contracting Parties to the present Convention and reaching the maritime
area” .83

Other third states are allowed to join at the invitation of the parties
to the Convention. This solution, which is in conformity with the obli-
gation to cooperate with the state located upstream on watercourse,
cannot be considered as discriminatory against third states; on the
contrary, it is in line with the present tendency to include within the
scope of conventions aiming at protecting the marine environment
against pollution all states of the same drainage basin.84 It is to be re-
gretted that a similar solution had not been adopted by the Helsinki
Convention. This would have promoted cooperatoin with Czechoslo-
vakia, whose part in polluting the marine environment of the Baltic
Sea is far from negligible.

The Paris Convention provides for the participation of the EEC,
and the Barcelona Convention — for the participation of the EEC and
also of such other regional economic groupings whose membership

Access in Relation to Transfrontier Pollution (May 11, 1976) — text in: ILM,
1976, No. 5, p. 1218 ff.; OECD Guiding Principles Concerning International Eco-
nomic Aspects of Environmental Policies, May 26, 1972 — text in: ILM, 1972,
No. 5, p. 1172 ff.

Comp. Article 26, pt. 1 of the Helsinki Convention.
83 Comp. Article 24, pt. 3 of the Paris Convention. It may be mentioned that

Switzerland, as a land-locked country situated on the upper course of the Rhine
participated from the very outset in the work of the Paris Conference.

84 It is hard to agree with M. 2ELAZKO, op, cit., p. 410, who claims that
“ this provision [Article 26, Alinea 1 of the Helsinki Convention — note T. J ]

82
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includes at least one Mediterranean state.85 This solution must also be
recognized as modern and practical, taking into account the growing
role of regional economic organizations, of those in particular which
aim at achieving economic integration, their increasing interest and
authority as regards problems of environmental protection, their acti-
vities in this respect, etc.88 By accepting the participation of all states
of the same drainage basin and of all regional organizations acting in
the area, the Paris Convention follows the trend which marks the work
on the “ international river law” and tends to extend international co-
operation so as to cover all states of the international basin.87 It is
also in harmony with the stated above principle of creating a system
of comprehensive conventions and other means serving the interests
of environmental protection of mankind as a whole, in contrast to iso-
lated attempts to deal with separate elements of the human environ-
ment.

In this connection it would seem justified to argue that the Council
for Mutual Economic Assistance should be allowed to join the Helsinki
Convention, owing its valuable experience in the field of the elaboration
of methods and standards of environmental protection.88 This could, of
course, encourage the EEC, or eventually also the Nordic Council, to
ask for participation in the Convention. And no harm could result from
that. Already certain rules worked out by these organizations, and in
particular the Community Laws of the EEC, are being applied by the
Baltic states of the EEC. The Baltic Sea could thus become a valuable
testing ground for cooperation in the field of environmental protection
between the major European economic groupings; the exchange of

is essential from the point of view of Polish economic interests and environ-
mental protection, because of the possibility of Czechoslovakia, whose territory
is situated in the drainage area of the Baltic Sea, joining the Convention” . As
must be pointed out, nothing in the Convention encourages Czechoslovakia to
join, on the contrary, it places Czechoslovakia in the unenviable position of a
country which must be invited to join by all other Contracting-States.

85 Comp. Article 22 of the Paris Convention, Article 24 of the Barcelona
Convention. As regards the question of participation in the vote, comp. Article
19 of the Paris Convention and Article 19 of the Barcelona Convention.

According to A. C. KISS, op. cit ., pp. 741— 742, the EEC has an important
part to play in the implementation of the Paris and Barcelona Conventions. In
acceding to these Conventions the EEC confirmed its undeniable authority in the
field of environmental protection.

87 For example, Article I of the so-called Helsinki Rules, adopted by the
ILA in 1966. Comp. Report of the 52nd Session of the International Law Associa-
tion held at Helsinki, 1966.

For a broader discussion of the subject see, among others, J. SYMONIDES.
Europejska zvspolpraca w zakresie ochrony §rodowiska naturalnego [ European
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experience and adoption of jointly worked out standards could lead to
all-European solutions.

Already at present there are certain problems of coordination as
regards the protection of the marine environment of the specific Euro-
pean sea areas, if only for the fact that some European countries and
organizations participate at the same time in the Paris and Helsinki
Conventions, or in the Paris and Barcelona Conventions.89 The impor-
tance and scope of these problems would become even greater in the
case of the proposed conclusion of a regional convention concerning the
protection of the Black Sea against pollution.

In this connection it may be recalled that in the light of the Final
Act of the Conference on Security and Cooperation in Europe, coope-
ration in the field of environmental protection is one of the areas of
expected all-European joint action. The Final Act adopted at the Hel-
sinki Conference states explicitely that one of the aims of all-European
cooperation in the field of environmental protection is the “ protection
of the marine environment” , including protection

"from pollutants emanating from land-based sources [...], notably the harmful
substances listed in Annexes I and II to the London Convention on the Pre-
vention of Marine Pollution by the Dumping of Wastes and Other Matters” .91

The relatively high degree of common interests of the European
states in the field of protection of the marine environment; the existen-
ce of regional conventions and the experience gathered in the course
cf their implementation; the participation of European States in such
organizations as IMCO, IAEA, UNEP, etc., the application of standards
worked out by these and other organizations; the positive experience
gained in this sphere by the UN Economic Commission for Europe;
all this militates in favour of giving careful consideration to all-European
cooperation on the protection of the marine environment,, coordinated
with the gradually consolidating elements of all-European cooperation on
inland, waterways. Such cooperation would, at the beginning include,
among other things, the exchange of experience and information of a

GO

Cooperation in the Field of Environmental Protection], “ Przeglqd Zachodni” , 1972,

No. 5— 6, pp. 3— 5; I. RUMMEL-BULSKA, Rozwoj wspolpracy europejskiej w
dziedzinie ochrony irodowiska [The Development of European Cooperation in the-

Field of Environmental ProtectionJ, “ Przegl^d Stosunkow Mi^dzynarodowych” , 1980r

No. 5, p. 78; V. A. PROKUDIN, in: Problema..., p. 222 ff .
89 A. C. Kiss draws the attention to this problem — comp. A. C. KISS, op. cit .r

p. 742.
Comp. A. F. VYSOTSKIJ, op. cit., p. 136 ff.

91 Comp. Conference on Security and Cooperation in Europe. Final Act, Hel-
sinki 1975, Part II.5: The Environment. The Aims of Cooperation, p. 103.

GO
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scientific and technological nature, the improvement and extension of
observation and warning systems against pollution, a gradual unifi-
cation of norms and standards and harmonization of national policies,
using more effectively than hitherto all tested channels of cooperation
within the framework of the UN Economic Commission for Europe and
of its auxiliary organs.
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I. The International Personality of International Organizations as the
Basis of Their Treaty-Making Capacity

After many years of hesitations and controversions, the viewpoint
generally accepting the international personality of international organ-
izations has become preponderant in the doctrine of international law J

At the time when scholars discussed the legal status of interna-
tional organizations, the states themselves seemed either not to notice
that the bodies created by them were growing more and more inde-
pendent, or not to attribute to this process great significance. Even the
first international agreement concluded by an international organization— the modus vivendi between the League of Nations and Switzerland
went unnoticed, though Switzerland recognized expressis verbis in
this agreement the international personality of the League of Nations.2

However, twenty years later, during the San Francisco debates of the
founding states of the United Nations, the majority of states rejected
a motion that a clear regulation be inserted into the constituent instru-
ment, stating the international personality of this new organizaion. But
already in 1948 the UN member-states accepted, again without a protest,
the advisory opinion of the International Court of Justice in the case
concerning “ Reparations for Injuries Suffered in the Service of the
United Nations” , in which the Court held that the United Nations was
a subject of international law and was capable of possessing international
rights and duties. One may suppose that this ICJ opinion was contributed
to the growing participation of international organizations in interna-
tional legal relations or, in any case, determined the views voiced in

1 The term “ organization” used in this text refers to “ international inter-
governmental organizations” exclusively.

2 The Provisional modus vivendi of 1921 on privileges and immunities of the
League of Nations and the modus vivendi of 1926 (cited in UN Doc. ST/LEG/Ser.

B/ll, 1961, p. 137).

12 — Polish Yeaibook of International XI
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the literature. The number of scholars questioning the international per-
sonality of international organizations' or even denying that they are
subjects of international law, has become less and less numerous. It is
worth mentioning that the adaptation of their viewpoint to the changing
situation proved to be most difficult for those who considered the con-
cept of “ legal personality” to be synonymous with that of “ sovereignty” .
Thus, for instance, the Polish scholar, Ludwik Ehrlich, wrote: “ From
the point of view of the Law of Nations, sovereignty may be regarded
as synonymous with being a subject of the Law of Nations, that is,
with the quality of being a member of the international community” ,8
and stated consequently: “ The definiton of the Law of Nations implies
that the United Nations, international fluvial commissions, etc., not
being states, are not subjects of the Law of Nations.

In the meantime, however, organizations exercised such specific
rights as ius contrahendi and ius legationis which were regarded as rights
pertaining exclusively to subjects of international law, i.e. to states,
according to the viewpoint still prevalent in the 40ties. So this new phe-
nomenon required an explication. Many authors concentrated their atten-
tion on the exercise of these rights as the starting point of their con-
siderations.

The participation of international organizations in international legal
relations, and especially in international treaties, has been recognized
as a proof that they are subjects of international law (or have inter-
national personality). In some cases, however, this reasoning appears
to be illogical, for instance, when the international personality of or-
ganizations is deduced from their juridical acts and then the right to
perform such acts is justified by their international personality. The
following reasoning may serve as an example: “ Thus we arrive at the
conclusion that international organizations may possess international
personality. It is bestowed upon them either exolicitly, which is relatively
rare, or by their constitutions empowering them to perform interna-
tional juridical acts, which indicates that they are subjects of inter-
national law” , says K. Zemanek,6 and then adds: “ The competence to

i i 4

8 L. EHRLICH, Prawo Narodow [The Law of Nations ] , Krak6w 1948, p. 104.
4 Ibid , p. 95; the evolution of Soviet doctrine iin this respect and its 'individual

trends were presented and analyzed by St. E. NAHLIK, Podmiotowo§6 organizacji
miqdzynarodowych w Swietle nauki radzieckiej [ International Organizations as
Subjects of International Law in the Light of Soviet Doctrine ] , “ Panstwo i Prawo,,

l

1976, No. 10.
8 K. ZEMANEK, Das Vertragsrecht der Itemationalen Organisationen, Wien

1957, p. 26; to the inadmissibility of such reasoning attention is drawn byj
A. BROCHES: “ to use my conclusion that the Bank possesses international
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deal with a specific matter ensues from the constitution of an organ-
ization. If a given organization is an active subject of international
law, it may also exercise such a competence in the form of an inter-
national treaty”.5

Besides, such a reasoning may lead to a dangerous conclusions, name-
ly, that the treaty-making capacity of an organization in one domain
could be in this way extended to another domain or even made general.
In other words: it may be argued on the basis of the statutory treaty-
making competence of an organization concerning its headquarters that
this organization possesses international personality, and then recognize
this personality as the basis of competence to conclude, for instance,
co-operation agreements.

Another group of scholars uses the concepts of “ international per-
sonality” and “subject of international law” alternately,7 which — in
turn — is criticized by authors who, desiring to stress the difference
between international organizations and classic subjects of international
law (states), reserve the term “ international personality” for states.8
Sometimes, however, a contrary viewpoint is voiced: international or-
ganizations are defined as “ international persons” and states — as
“ subjects of international law” .9

There is no doubt that states are different international persons and
subjects of international law than international organizations. This is
generally accepted by the doctrine of international law, since it is
evident that neither sovereignty, population, nor territory are attribu-
table to the international personality of international organizations. Also
different is the scope of their rights and duties. This, however, does
not exclude an organization from acquiring international personality and,
in consequence, becoming a subject of international law, though its
functions are carried out within the limits of rights and duties as de-
fined by the states members of this organization. The legal personality
of any organization is undoubtedly secondary and dependent on the
will of the founding states. In my opinion, to explain the legal nature

personality as proof that the Bank possesses treaty-making capacity would seem
like using a definition to prove the presence of one of the elements of the defined
term...” (International Legal Aspects of the Operations of the World Bank ), RCADI,
vol. 98, 1959, part III (1960), p. 329.

6 K. ZEMANEK, op. citp. 47.
7 For instance, A. BROCHES, op. cit ., p. 317.
8 For instance, H. LATKIEWICZ, Zagadnienia podmiotowo§ci prawno-miqdzy-

narodoioej EWG [ Problems Concerning the EEC as a Subject of International Law ] ,
Warszawa 1979, p. 17.

9 For instance, F. von der HEYDTE, Rechtssubjekt und Rechtsperson im
Volkerrecht, in: Grundprobleme des Internationalen Rechts, Bonn 1957, p. 237.
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of international organizations a comparison with the rules of civil law
applying to legal persons might be helpful. In essence, the criteria of
their , legal personality do not basically differ from those determining
a legal person in any national law, on the understanding that in the
case of international organizations these criteria are related to the
field of international law.10 These are: (1) political, economic or social
aims of an organization, (2) membership — universal or regional subjects
of international law, (3) functional independence which permits the
organization to act externally as a permanent and separate entity re-
presented by its organ (organs) established by a constituent act, (4) an
international treaty as its constituent instrument, and possibly, (5) se-
parate material means.11

Such are the criteria that indicate the possesion of international per-
sonality by a given organization even if its constituent instrument does
not state it explicitly. And conversely, if the statute of a corporate entity
endows it with international personality, the lack of even one of the
above-mentioned criteria will preclude this entity from attributing to
itself international personality.

The above considerations also show that the concept of “ limited per-
sonality” is based on a wrong reasoning. International personality is
a legal category which a corporate entity possesses or does not possess.
It is the rights and duties that are functionally limited and show —
owing to differing functions of individual international organizations

considerable differences.12 (A similar mistake is often made with res-
10 Similarly I. SEIDL-HOHENVELDERN, Das Recht der Internationalen Orpa-

nisationen einschliesslich der supranationalen Gemeinschaften, Koln— Berlin 1967,
p. 34. ((...] In fact, the formation of international organization and their endowment
with international personality constitutes a rather accurate parallel to the establish-
ment of juridical persons in national laws).

11 E. T. USENKO lists the following attributes of an international organi-
zation as indications of its international personality: the organization is set up
and functions on the basis of an interstate treaty; its membership consists of the
states themselves; it has its own will; it has bodies which form and express its
will; it should be lawful; it promotes or organizes cooperation of the states in
their exercise of their sovereign rights. ( Sovet Ekonomiceskoi V zaimopomoSci kak
predmet mezdunarodnogo prava, “ Sovetskij Ezegodnik Mezdunarodnogo Prava
1979” , Moskva 1980, p. 42; the present author took knowledge of Prof . Usenko’s
article only after submitting her paper to the Editor). I. SEIDL-HOHENVELDERN
enumerates seven criteria, La.; the entity must be basically of permanent nature,
its aims must be permissible by international law, the member States of the
organization must possess a will of its own, which need not necessarily correspond
with the will of each member), op. cit ., p. 4.

18 Similarly A. BROCHES, op. cit ., p. 320.
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pect to the concept of state sovereignty when instead of “ limitation of
rights and duties” the term “ limitation of sovereignty” is used.).

It should be stressed that in practice states have never questioned
the international personality of any international organization possessing
the above-mentioned features. Thus, one may consider that a custom-
ary rule has been developed, which recognizes the international per-
sonality of such organizations. In practice, of course, various institutions
may emerge which are not easily definable. However, it is worthy of
notice how easily the international community has accepted the inter-
national personality of such organizations as the NATO or the Warsaw
Treaty Organization, or even of the GATT, whose constituent instru-
ments: may arouse doubts about whether the founding states actually
intended to establish them as legal persons.

In turn, the status of international organizations as international
persons and participants in legal relations makes them subjects of inter-
national law. For any legal person possesses, as such, legal capacity and
a capacity to perform legal acts.13 But the legal capacity of interna-
tional organizations, as distinct from that of states, is limited either
by explicit regulations of their statutes or, in their absence, by their
statutory tasks and purposes.

Therefore the existence of legal relations with an international or-
ganization is not a proof in itself that it is a subject of > international
law, but an indication only that its position has been recognized by
a third state (i.e. a non-member-state) or by another international or-
ganization. In other words: the possession of legal personality presup-
poses the treaty-making capacity of the organization. And the fact that
in practice international organizations often conclude international
agreements before the question of their legal personality has been even
posed has no bearing on this issue. The conclusion of an agreement
presupposes the existence of the international personality of each party
and constitutes simultaneously a tacit recognition of such personality.
According to M. Paszkowski, the assertion that “ a given organization
may conclude international treaties facilitates the answer to the question
of whether it has an international personality, since treaty-making
capacity always speaks for the existence of such a personality” .14

13'H. Lauterpacht stated: “ Wide recognition has been given to the legal
capacity of international organizations as bodies entitled to acquire rights and
discharge obligations under both International and Municipal Law” , L. OPPEN-
HEIM-H. LAUTERPACHT, International Law. A Treatise, 1962, ed. 8, p. 378.

14 Cf . M. PASZKOWSKI, Zrodla zdolno$ci traktatowej ONZ [The Sources of
the UN Treaty-Making Capacity ] , “ Panstwo i Prawo” , No. 11, p. 803 (“ [...] the fact
that an organization possesses international personality admits only of presumpt-
ion that it may conclude international treaties” ).
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At this point a reservation should be made: the possession of inter-
national personality by a given organization does not necessarily pre-
judge the question of its competence to conclude treaties. In the opinion
of the present writer one should differentiate between capacity to con-
clude treaties which originates from the legal personality of the organ-
ization but is only potential, and the factual competence of a given
organization, which is determined by the rules of the organization (and
in the meaning of potential capacity and factual competence these terms
will be applied in the present paper, unless they are part of a quota-
tion).15 What, then is indicative of the actual competence of an organ-
ization to conclude treaties if the scope of the legal capacity of par-
ticular organizations to acquire rights and duties differs? In my opinion,
the material scope of treaty-making capacity should be determined
separately for each organization on the basis of its statutory rules, and
if its constituent instrument does not answer the question, it is the
general principles of interpretation and customary rules that should
be applied.

II. The Sources of Treaty-Making Capacity

If , then, we may assume that international organizations possess, as
legal persons, a potential capacity to conclude legal transactions, the
need arises to define their competence to conclude international treaties.
The basic source of such competence, as of any decision-making com-
petence of the organs of international organizations, is embodied in
their constituent charters with possible annexes and protocols. The
statutory provisions referring to treaty-making competence may be
divided into three categories: (1) general powers, (2) powers to conclude
treaties concerning specific domains, and (3) powers to conclude a spe-
cific treaty.

As yet, only few statutes envisage the application of general powers.
It is understandable, since in such a case an international organization
is endowed with the competence to conclude treaties covering the whole
range of its statutory aims. For instance, such powers have been grant-

15 It seems that a similar view was represented by G. Fitzmaurice; see article
2 of the draft convention on the law of treaties of 1959, in which he defines
an international agreement as an understandin cocluded between “ entities both
or all of which are subjects of international law possessed of international per-
sonality and treaty-making capacity” , ILC YB 1959, p. 26. The present writer
is, however, aware — of the fact that in the legal literature both terms are
applied alternatively, as well as “ power” and “ authority” .
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ei by Article 5 of the Convention establishing the Organization for
Economic Cooperation and Development (OECD), which reads:

“ In order to achieve its aims, the Organization may [...] enter into agreements
with Members, non-member States and international organizations” .

Additionally, the Supplementary Protocol to the Convention on the
legal capacity, privileges and immunities of the Organization states a1s
follows: “ The Organization possesses legal personality. It has treaty-mak-
ing capacity [...]” .

Thus the text of the OECD constituent instrument expressly con-
firms the treaty-making capacity of the Organization and endows it
with the competence for concluding international agreements within
the full range of its statutory aims. Similar provisions are contained
in the 1973 Treaty establishing the Caribbean Community and the
Carribean Common Market (Article 20).

Relatively wide competence, not limited by specific conditions, was
accorded to the Council for Mutual Economic Aid (CMEA) after its
Statute had been amended in 1974. Article III authorizes the Council
to conclude agreements with member-states, non-member-states and
international organizations.

There are, however, statutes whose provisions in this respect are
not so clear and therefore their interpretation may be varying. The
Treaty establishing the European Coal and Steel Community states that
“ In internatioal relations the Community shall enjoy the legal capacity
it requires to perform its functions and attain its objectives” , but it is
silent on the question of the Community’s competence to conclude
agreements. The text itself may be interpreted twofold: it may be
argued that the concept of “ legal capacity” also embraces treaty-making
capacity or that the competence to conclude agreements ensues indi-
rectly from the provisions of Articles 93— 95 concerning the ECSC co-
operation with other international organizations. But in the light of
this text also a restrictive interpretation is admissible, since it may
be argued that the ECSC Treaty lacks any explicit competence pro-
vision (co-operation with other international organizations need not
be based on international agreements), and that legal capacity accorded
the ECSC does not necessarily refer to concluding international agree-
ments.

General powers, though equally little precise, are embodied in the
Agreement establishing the International Bank for Reconstruction and
Development (IBRD). Its Article VII reads:

“ The Bank shall possess full juridical personality, and, in particular, the
capacity to (1) contract [...]”
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The provision stipulating the Bank’s competence is included in Article
IV which establishes the terms of “ loan contracts” with the IBRD mem-
ber-states. However, the Agreement leaves open the question to which
legal system these contracts shall belong. J. Makarczyk, after a detailed
analysis of the Bank’s activities, stated: “ In this light, the conclusion
of A. Broches, according to which the Bank’s contracts were to be and
are fully governed by international law, seems to be not very con-
vincing [...]. His exposition leaves out [...] the fact that the Bank consid-
ers itself released from international law when this is justified by the
interests of its governors [...]” .16 It should be added, however, that —
as a rule — the Bank contracts are regarded in the literature as inter-
national agreements.17

The intentions of the authors of the International Labour Organi-
zation (ILO) Constitution are also rather vague. Although Article 39 of
the Constitution is almost identical with the above-quoted Article XII
of the IBRD Agreement, its remaining articles do not contain provisions
explicitly authorizing the ILO to conclude any international agreement
whatever.

It may be interesting to compare the above-cited statutory regulations
with the actual practice of the respective organizations. According to
the data published by the UN Treaty Series till 1965, the OECD
concluded one agreement with another organization and one association
agreement with a state, the IBRD — 450 contracts with states and 5 with
other organizations, the ILO — 35 agreements with states and 24 with
other organizations,18 and the ECSC concluded till 1976 5 agreements
with third states (these agreements were also signed by its member —
states) and 4 agreements with other organizations.19 The CMEA made
use of its statutory rights four times by concluding agreements on
cooperation with Finland, Mexico and Iraq, and also with Yugoslavia
on her participation in the activities of the CMEA Council.

To the next category, most frequently occurring in the statutes, belong

18 J. MAKARCZYK, Finansowanie rozwoju gospodarczego w systemie Naro-
d6w Zjednoczonych { IBRD, IFC , IDA) [ Financing of Economic Development in
the UN System], Wroclaw— Warszawa 1974, p. 196 (a quotation from A. BROCHES),
op. cit , p. 370.

17 Cf., for instance, G. HARTMANN, The Capacity of International Organizat-
ions to Conclude Treaties, in: Agreements of International Organizations and the
Vienna Convention on the Law of Treaties, Wien— New York 1971, p. 155;
J. SCHNEIDER, Treaty-Making Power of International Organizations, Geneve—
Paris 1959, p. 72.

18 Cf. the table in HARTMANN’S paper, op. cit , p. 155.
19 According to the data published in the Official Journal of the European

Communities.
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powers to conclude agreements concerning specific domains: Not as
extensive as general treaty-making powers, they nevertheless permit-

organizations to exercise a certain degree of freedom.
Among them are provisions concerning co-operation with other

international organizations. But also in this group considerable dif-
ferences can be noticed as to both the scope of powers and the precision
of stipulations. Some statutes define more closely the organizations which,

may be parties to treaties, whereas in other cases they permit to establish
a cooperation without defining its form. Such differences also appear
in the system of UN organizations. Thus, for instance, according to
Articles 57 and 63 of the UN Charter, the UN Economic and Social-

Council has been endowed with the competence to conclude bilateral
agreements with specialized agencies. But, under this provision, the-
Council concluded agreements not only with all specialized agencies;
but also with the International Atomic Energy Agency (IAEA) which,
sensu stricto, is not a UN specialized agency.20 The above-mentioned-
agreements were later supplemented by numerous additional agree-
ments.21

On the other hand, the statutes of some specialized agencies do not
contain any specific definition of the other party to co-operation
agreements. As an instance we may quote here Article 25 of the*

Constitution of the Food and Agricultural Organization (FAO):

“ The Organization shall establish effective relations and cooperate closely
with such other inter-governmental organizations as may be desirable. Any formal!
agreements entered into with such organization shall be subjest to approval by
a two-thirds vote

Furthermore, the FAO Constitution confines the powers of the Organi-
zation to concluding agreements with organizations having “ related
responsibilities” , and as to other international organizations, the Director -
General may enter into agreements with them “subject to any decision
of the Conference” and

“ for the maintenance of common services, for common arrangements in regard'

to recruitment, training [...] and for interchanges of staff” .28

20 For a list of these agreements see A. ABRASZEWSKI, Koordynacja dzia-
lalno&ci organizacji miqdzynarodowych w systemie Narodow Zjednoczonych [Co-
ordination of the Activities of International Organizations in the United Nations
System], Warszawa 1973, p. 79.

21 Ibid., p. 181.
22 Analogously the provision of Article 25 of the WMO Convention.
28 Article XIII of the FAO Constitution; analogously Article XI of the*

UNESCO Constitution.
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So these powers are considerably limited as to the scope of their
application. However, there is no interrelation between the statutory
powers and the practice of a given international organization. In the

•course of 20 years, the UN concluded 47 agreements with international
organizations, the WMO — 4, WHO — 10, FAO — 9, UNESCO — 7.24

Outside the UN system, it is the specialized organizations of the
Organization of American States (OAS) that possess wide powers to
enter into cooperation agreements (Article 134 of its Charter). However,

the OAS, which belongs to the oldest international organizations of
a general character, concluded till 1970 only 3 agreements (with FAO,
ILO and UNESCO).

Also the CMEA, according to Articles III and XII of its Statute, is
empowered to conclude agreements to maintain relations with inter-
national organizations. The relevant provision quotes the “ organs” and
“ economic organizations” of the UN as well as “ other international
organizations” . Hence, the (CMEA is empowered to enter into agree-
ments with all international organizations, while the Statute, without
defining, the subject-matter of such agreements, leaves to the Council
to decide on their character and form. As yet the Council
concluded two agreements in 1975 under this provision — with the
International Atomic Energy Agency and with the Danube Commission.
However, the Council entered into a number of agreements with the
organizations of its member-states — in advance of the relevant provision
{Article XII, point 2) adopted only in 1979.

Provisions concerning the competence of international organizations
to conclude agreements within the scope of their operational activities
may be included in the same category of statutory rules. As an instance,
we may mention here the EEC provisions determining the Community’s
rights to enter into tariff and trade agreements, or the provisions of
the UN Charter concerning agreements on establishing armed forces.

Article 111 of the EEC Treaty regulates the matters of a common
customs policy and authorizes the Organization to conclude agreements
on replacing bilateral agreements of its member-states by agreements
between the EEC and third states, and Article 113 stipulates that the
EEC states shall conduct a common commercial policy and confers on
the Community the competence to enter into trade agreements. However,
the lack of definition of /“ commercial policy” in the EEC Treaty has
undoubtedly contributed in practice to a rather extensive interpretation
of the above-mentioned provisions. As a result, the Community has
concluded, apart from classic trade and customs agreements, a number

24 Cf. G. HARTMANN, op. cit .
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of agreements concerning the world food programme, industrial co-
operation and fishery zones.25 Till 1978, the EEC entered into over 40
customs agreements and over 70 trade agreements, and also acceeded
to a number of multilateral conventions.

Association agreements constitute a separate group within the EEC
activities. Article 238 of the EEC Treaty empowers the Community to
conclude such agreements with a third state, a union of states or an
international organization. Also in this case the practice is somewhat
different from the statutory provisions. The EEC concluded association
agreements both with individual states (Greece, Turkey, Cyprus, Malta,
Morocco, Tunisia) and with large state groupings, for instance, the
Yaunde Convention to which 18 African and Malgasian states are
parties. At the same time, the majority of these agreements was concluded
in the form of “ mixed agreements” , that is, with the participation of
EEC member-states, though it was, the Community itself that was
unambigously endowed with the necessary authorization by the Treaty.

The situation in the United Nations has developed quite differently.
Under Article 43 of the UN Charter, special agreements should have
been concluded between the UN Security Council and UN Members
or groups of Members on

“ armed forces, assistance, and facilities, including rights of passage, necessary for
the purpose of maintaining international peace and security” .
As is well known, the UN Security Council has never concluded any
agreement under Article 43. For agreements concluded by the United
Nations for the purpose of maintaining peace another legal basis is to
be sought (see below).

Finally, the third group of powers established by a statutory rule
consists in provisions strictly determining the kind of agreements to
be concluded as, for instance, head-quarters agreements and agreements
on the privileges and immunities of organizations and their staff .
Provisions of this kind are embodied in the statutes of three organiza-
tions — the Council or Europe, the EFTA and OAS. For instance the
Statute of the Council of Europe authorizes the Organization to
conclude a special agreement

“ with the Government of the French Republic defining the privileges and immu-
nities which the Council shall enjoy at its seat” .26

25 However,5 some of these treaties have been also signed by EEC member
States.

26 Article 40 of the Statute of the Council of Europe; also cf . Article 35 of
the EFTA Convention.



RENATA SONNENFELD188

In practice, however, headquarters agreements belong to the most
numerous; they have been concluded by almost every organization with
the host state, and sometimes between two organizations.

Apart from the respective statutory law, it is the secondary law
of an organization, i.e. its resolutions, that may sometimes constitute the
legal source of an agreement. Such a possibility is expressly envisaged
in the Statute of the Council of Europe, which entitles its Committee
of Ministers to consider the action “ required to further the aim of the
Council of Europe, including the conclusion of conventions or agreements”
(Article 15). In fact, the Council concluded in 1950, in virtue of the|
respective resolutions of the Committee of Ministers, agreements with
the ILO, FAO and UNESCO.27

Some authors maintain that the ECOSOC Resolution No. 222 (IX)
has established the legal basis for agreements on technical assistance.-
In fact, numerous agreements have been concluded on this basis between
the UN specialized agencies and developing states.29 However, neither
the UN Charter nor the statutes of specialized agencies contain authoriza-
tions to take such decisions. Thus, if we even recognize that the ECOSOC
Resolution No. 222 (IX) constitutes in fact the legal source of agreements
on technical assistance, we must admit at the same time that the
Council's competence to pass . it had no basis in an explicit statutory
rule, but at most in a teleological interpretation of Article 55 of the UN
Charter. The viewpoint recognizing the above-mentioned resolution as
the legal source of agreements concluded by specialized agencies is also
cpen to doubt in view of the reciprocal legal relations between the UN
and its specialized agencies, which have been established in the respec-7
tive agreements.

The above review of constitutional provisions lead to the conclusion
that a considerable part of agreements concluded by international
organizations had no basis in an explicit competence rule. The founding
states of organizations established in the 40ties and 50ties probably
neither anticipated nor desired such an active participation of internation-
al organizations in the treaty-making practice. If we consider that the

so

27 Cf. M. LACHS, XJmowy wielostronne [ Multilateral Treaties], Warszawa 1958,
p. 61.

28 Cf. M. PASZKOWSKI, op. cit.f p. 798; J. M. WOUW, Formal Aspects of
the Technical Assistance Agreements Concluded by the UN Family oj Organisa-
tions, in: Agreements of International Organizationsp. IG7.

28 J. M. WOUW, op. cit .

Although the text of the ECOSOC Resolution is formulated as a decision,-
the UN may on the basis of the cooperation agreements already concluded make
only recommendations to its specialized agencies. : •

80
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number of relevant provisions is so small, it is astonishing that the
legality of agreements concluded by international organizations has been
so rarely questioned. In any case, the lack of statutory provisions has
never been regarded as an obstacle to the passage of extrastatutory
resolutions by international organizations. The practice of international
organizations reflects the view that an organization may take measures
which ensue from the functions conferred on it, and which are consistent
with its statutory aims, when a specific situation is not regulated by
its statutory rules. Undoubtedly, the way to such practice has been
paved by the ICJ pronouncing itself twice for the recognition of the
powers of the United Nations,

^which, though not expressly provided for in the Charter, are conferred upon it
by necessary implication as being essential to the performance of its duties**.81

And the ECSC Court, considering that the interpretation based on
implied powers is “ generally recognized” , held that the provisions of
any international agreement also contain such supplementary provisions
whose lack would deprive them of their meaning, and would make
their reasonable and purposeful application impossible.82 The position
of the legal doctrine is rather favourable to an extensive interpretation,
though the question of its scope remains still controversial. Also in
regard to international agreements the admissibility of implied powers
is rarely questioned.83 To the adversaries of the interpretation based
on implied powers belongs H. Chiu. He submits that even “ if a treaty
has conferred a right upon an entity, it does not necessarily follow
that such entity can exercise that right by means of concluding another
international treaty” .84 While not denying that this view is generally
correct, the present author believes that any interpretation should always
be applied ad casum,

In any case, the comparison of statutory provisions with agreements
concluded by individual organizations shows that in many instances
only an interpretation based on the implied competence as “ being
essential to the performance of (its) duties” could create the legal basis

81 ICJ Reports of Judgements, Advisory Opinions and Orders, 1949, p. 182,
and ibid ., 1954, p. 57.

Case No. 8/55 ( Sammlung der Rechtssprechung des Gerichtshofes der Euro*

paischen Gemeinschaften, 1955, p. 312).
Cf . W. MORAWIECKI, Funkcje organizacji miqdzynarodowej [The Functions

of International Organization ] , Warszawa 1971, p. 166.
84 H. CHIU, The Capacity of International Organizations to Conclude Treaties,

and the Special Legal Aspects of the Treaties so Concluded , The Hague 1966,
p. 32.

82
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for the conclusion of a given agreement.85 For instance, the majority
of organizations, whose statutes contain provisions on entering into
cooperation with other organizations, has concluded agreements irrespec-
tive of whether their statutes contained and explicit authorization to do
so or not. The agreement on cooperation concluded between the ECSC
and ILO 86 constitutes a characteristic instance of divergencies between
regulations and practice: Article 93 of the ECSC Treaty authorizes the
Organization to maintain all appropriate relations with the United
Nations and the OEEC, and Article 12 of the ILO Convention empowers
the Organization to cooperate

“ with any general international organization entrusted with the co-ordination
of the activities of public international organizations [...] and with public
international organizations having specialized responsibilities in related fields’1.
Despite these unequivocal provisions both organizations have considered
themselves competent not only to conclude cooperation agreements but
also to extend the circle of their partners.

Another phenomenon of practice is manifested by the already
mentioned numerous technical assistance agreements concluded by the
UN and its specialized agencies, conformable only to three statutes
(WHO, FAO, and UPU) which, while containing provisions concerning
technical assistance, do not explicitly authorize these organizations to
conclude international agreements. The competence of all these organ-
izations was based only on an extensive interpretation of Article 55
of the UN Charter.

Also the UN competence to conclude agreements on military contin-
gents may be recognized only on the basis of a teleological interpretation
of Articles 24 and 40 of the UN Charter. In this instance, Article 43
of the UN Charter is not applicable, since the manner of calling up
military contingents, their character, and the terms of their use are
different from those stipulated by the UN Charter. Also the form of
the agreements differs in practice. Whereas under the UN Charter they
should be ratified, all hitherto concluded agreements have been made
in the form of an exchange of letters between the UN Secretary General
and the states supplying a contingent.87 Moreover, they constitute only

85 I. I. LUKASUK seems to confine himself to the requirement that a treaty
be not contra legem: “ Practice has proved that organizations conclude such treaties
that are not directly envisaged by their statutes, but which do not conflict in
fact with the aims and principles of such organizations” ( Parties to Treaties —
the Right of Participation), RCADI, 1972, part I, p. 271.

88 JODC 167/1953.
87 Of., for instance, Exchange of letters (with annexes) constituting an agree-

ment concerning the service with the United Nations Peace Keeping Force m
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ad hoc agreements.88 Then, in turn, the competence to conclude agree-
ments on the status of the UN peace forces with the host state, on the
territory of which they are to be stationed, ensues necessarily from the
UN Security Council decision on the use of armed forces.89 This is then
an instance of implied competences based on the binding decision of an
international organ.

The majority of the constitutions of international organizations
contain provisions concerning their headquarters as well as their privile-
ges and immunities, but also in this regard only few statutes empower
international organizations to enter into relevant agreements (the Council,

of Europe, EFTA, OAS). However, the competence of any organization
to conclude agreements on its headquarters as well as on privileges and.

immunities is universally accepted. For it is considered that once an.

organization has been established, and its permanent seat indicated
and accepted by the host state, it must be also competent to conclude
the respective agreement. Although the competence of the organization
could be limited to the possibility of concluding a civil law contract
only,40the majority of headquarters agreements also regulate the ques-
tions of privileges and immunities which — as L. Bota stresses — belong,

to the domain of international law.41

In summing up, we arrive at the conclusion that the treaty practice
of international organizations has undoubtedly gone beyond the frame-
work of their statutory powers. On the other hand, the existing regula-
tions are few and inadequate to the growing participation of interna-
tional organizations in the present-day international relations. This majr
justify the application of a functional interpretation. It should be also
stressed that the treaty practice of international organizations has never

Cyprus of the national contingents provided by the Government of Australiâ
(UNTS 1966, vol. 557, p. 86), similarly an Agreement with Austria (UNTS 1967,.

vol. 606, p. 402) or an Agreement with Finland on contingents for the UNEF
(UNTS, vol. 271, p. 135), with Sweden ( ibid ., p. 187), with Canada (UNTS, vol. 277,.
p. 191), with Norway (UNTS, vol. 274, p. 17).

38 D. W. BOWETT named agreements defined in Article 43 of the UN Charter
“ standby agreements” (United Nations Forces. A Legal Study of United Nations
Practices, London 1964).

89 Cf., for instance, the agreement between the UN and the Government of
the Republic of Cyprus concerning the status of the United Nations Peace-Keeping
Forces in Cyprus (UNTS, vol. 492, p. 58.

For instance, the agreement concluded between the UN and Switzerland
on Arlana is resembling as to its substance, rather a civil law contract.

41 L. BOTA, The Capacity of International Organizations to Conclude Head-
quarter Agreements, and Some Features of These Agreements, in: Agreements of
International Organizations..., p. 66.

40
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been formally opposed neither by the members of any organization nor
by a potential party to an agreement.

Authors who as H. Chiu reject the concept of implied powers
explain the treaty-making rights of international organizations by the
development of a rule of international customary law, under which
these organizations possess today treaty-making capacity.42 This concept,
however, does not explain the actual state of things. Treaty-making
'capacity — as indicated above — is a feature of international personality,
recognized by international customary law. This capacity is not tanta-
mount to the competence to conclude treaties but is a prerequisite
to it. After all, the analysis of the practice compels H. Chiu — the
author of a comprehensive monography on The Capacity of International
Organizations to Conclude Treaties — to confine his opinion to the
following conclusion: “ Many constitutions are drawn up in terms of
functions or purposes rather than authority or powers, and in a determin-
ation of the limitation on the capacity of an international organization,
its functions and purposes are the principal guide.48

There is no doubt that till tpday there exists no rule of customary
law endowing international organizations with general treaty-making

‘Competence. Does, however, such law exist in regard to specific agree-
ments? At this point headquarters agreements and agreements on
privileges and immunities come to mind, since they are concluded by
almost all organizations without any explicit statutory authorization.
They are, however, an instance of powers which, according to the ICJ,
have been by a necessary implication conferred upon any international
organization as “ being essential to the performance of its duties” .

Finally, we should mention agreements, very few indeed, which are
based not on the constituent instruments of international organizations,
even if we apply , to them an extensive interpretation. In this connection
one may mention agreements on the protection of environment and on
fishery zones concluded by the EEC,44 and association agreements conclu-

42 H. CHIU, op. cit .f p. 34.
48 Ibid., p. 47.
44 However, according to the EC Court of Justice, the Community possesses

the relevant competences. Expatiating on its standpoint previously exposed in
the well-known judgement in the AETR case of 1971, the Court stated in the
Kramer Case that all the relevant resolutions (that is, Article 3 (d), Article 38 ...

•of the respective resolutions of the Council and Article 102 of the Act of Access-
ion) give rise to the Council’s competence to take measures towards the conser-
vation of the biological resources of the sea, and from those rights and duties
“ stems the Community’s competence to undertake international obligations towards
the conservation of the resources of the sea” ( Rechtsspechung des Gerichtshofs
her Europdischen Gemeinschaften, 1976, p. i279).
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ded by the EFTA and GATT. In my opinion, their legality has a twofold
basis: first, customary law under which these organizations as interna-
tional persons posses treaty-making capacity, and second, the will of
their member states, which is expressed either by a resolution passed
with their participation or by the lack of objections to the resolution
if it is not passed by the plenary organ.

III. Parties to a Treaty in which an International Organization
is Participating

Article 1 of the ILC draft on treaties concluded between states and
international organizations contains the following provision:

“ The present Articles apply to
a) treaties concluded between one or more States and one or more international

organizations, and
*b) treaties concluded bestween international organizations” .

However, the variety of the existing arrangements exceeds already
today the picture represented in the draft which arises from traditional
bi- and multilateral relations. A new type of bilateral treaty, in which
one side was represented by a number of states, was developed as early
as the previous century. A typical example of such structure is illustrat-
ed by such peace treaties as the Versailles Treaty of 1919 or the Paris
Peace Treaties of 1947,45 Later, this type of treaties emerges with new
participants, as in the case of agreements concluded within the frame-
work of the Extended Programme for Technical Assistance (EPTA), when
on the one side there is a State and on the other a number of interna-
tional organizations. Yet already these treaties have given rise to con-
troversies in the doctrine. Some authors regard them as bilateral treaties,
others — as R. Higgins — consider them bilateral in form but multilateral
in practice. Finally, there are authors who include them in the category
of multilateral treaties.46 And yet this is not a dispute only about a
denomination. After the European Communities have been created, and
with the development of their treaty practice, especially that of the
EEC, the composition of parties to a treaty becomes more and more
complex. Apart from the usual parties to a treaty, there emerges a party
composed of different subjects — an international organization and its
member-states. It should be stressed that despite the participation of

45 M. LACHS, op. cit., Warszawa 1958, pp. 14— 15.
48 Relevant views in the doctrine, cf . J. WINIECKI, Umowy o pomocy tech-

nicznej ONZ . Treid — Cechy szczegolne — charakter prawny [ Agreements on the
UN Technical Assistance. Purview Specijic Features Legal Character],
"Studia Prawnicze” , 1971, vol. 31, pp. 210— 211.
13 — Polish Yearbook of International XI
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several subjects in the treaty, it is a bilateral treaty, though, obviously,
we cannot exclude the establishing of an even more complex construc-
tion in the future, comprising composite entities on both sides.- For
instance, such a situation may emerge, should an agreement between
the EEC and its member-states on the one side and the CMEA and
its member-states be concluded.

The literature abounds in attempts at finding a proper denomination
for this kind of treaties. In Poland J. Makowski, and later M. Lachs,
described them as concluded by “ a group of parties” .47 In Soviet doctrine,
W. N. Durdenevskij introduces a differentiation between parties to and
participants in a treaty.48 On the other hand, A. N. Talalaev uses the
terms “ mixed treaty” or “ composite treaty” and “ participant” in a treaty
(adding the English term “ signatory” ) to describe treaties with partici-
pating legal persons not being subjects of international law.49 In English
literature such treaties are called by some authors “ bipartite” and
“ multipartite” as distingushed from “ bilateral” and “ multilateral” .50

As a result of the participation of international organizations in
international relations we have today, within the framework of tradi-
tional bilateral and multilateral treaties, approximately eight struc-
tural variants, of which at least five are already applied in practice.

Bilateral Treaties
member
non-memberorganization

organization and member-states — state
organization and member-states — organization
organization and member-states — organization and member-states— organization

state

organization

Multilateral Treaties— statesorganizations
organizations
organization and member-states — states
organization and member-states — states
organization and member-states — organizations

— organizations

47 J. MAKOWSKI, Podrqcznik praiva miqdzynarodowego [ A Textbook of
International Law J, Warszawa 1948, p. 421; M. LACHS, op. cit.

48 Quoted after J. WINIECKI, op. cit., p. 210.
49 A. N. TALALAEV, Pravo mezdunarodnyh dogovorov. ObScie voprosy Moskva

1980, p. 94.
60 Cf., for instance, C. OSAKWE, The Concept and Forms of Treaties Concluded

by International Organizations, in: Agreements of International Organizations
pp. 188— 189.
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The emergence of international organizations as parties to treaties
gave birth to a number of procedural questions as those related to
general powers, reservations, ratification, etc. However, the group of
problems connected with the legal relationship of member states, both
in regard to the organization and to the other party to the treaty, has
remained the main and still controversial issue. It comes to light not
only when an organization itself concludes a treaty, but also when its
member-states participate therein, though undoubtedly in the latter case
the situation is considerably less complicated. The problem does not
emerge, of course, with equal force in relation to each treaty. It may
even not appear at all, for instance, when treaties directly concern
the functioning of organizations, as headquarters agreements or co-
operation agreements between two or more organizations.

However, these treaties, too, create sometimes a different legal
situation for the other contracting party. When one party to a treaty
is a non-member state, we face a legal relation of two independent
subjects of international law. When, however, the other party is a mem-
ber-state of an organization, obligations arising for this state are mani-
fested on two levels: international and intra-organizational, though the
latter also belongs to. the system of international law. For the state
plays the role — as M. Lachs states — of “ a factor cooperating in the
crystallization of the will of its contracting party, and therefore jointly
responsible for its decisions” .51

There are, however, fields where the activities of international
organizations are carried out through the co-operation of their member-
states or simply through their activities. A classic instance of such
activities are customs or trade agreements concluded by the European
Communities. It would seem that the EEC Treaty resolved the question
of the resposibility of its member-states for obligations resulting from
the Community’s treaties by stating that “ treaties concluded by the
Organization are binding on the Community’s organs and its member-
states” . The statement that treaties concluded by the Organization are
binding upon its organs cannot cause any doubts, yet the question
concerning the nature of obligations assumed by the member-states has
provoked disputes from the very beginning of the EEC existence. In
fact, the above-mentioned treaty provision does not resolve definitely
the question of whether it is only the Community that is party to
a treaty or its member-states as well. In other words, the question is
whether the obligations of the member-states, as stipulated in Article
228, arise only in relation to the Community (that is, whether the obli-

51 M. LACHS, op. cit ., p. 63.
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gations of the states are limited only to the provision of means enabling
the Community to carry out its treaty obligations), or whether these
obligations also create a legal nexus between each member-state and
the other party to the treaty. The Community's practice seems to
indicate that among the representatives of its organs and member-states
the opinion has prevailed that it is the Organization that is exclusively
responsible for the performance of the treaty to the other party. Such
an interpretation is supported by the Community's practice of approving
almost every treaty through a regulation of the Council, with its closing
formula:

“ This regulation shall be binding in its entirety and directly applicable in all
member-states” .
Also the application of a dual procedure in the EEC practice — part of
the treaties is concluded exclusively by the Community’s organs, but
some are concluded with the member-states participating — shows that
the relevant participants are aware of the existence of a different legal
relation. “ A third state may be confident" — says H. Kriick in his com-
ment on the practice of concluding treaties with the participation of
member-states — “ that it has concluded a treaty with the subject of
law which in accordance with the division of competences in the Com-
munity may actually carry out obligations arising from the treaty” .52

The text of the Treaty establishing the Carribean Community shows
more explicitly the intra-organizational responsibility of its member-
states. Article 20 of the Treaty contains the following formula:

“ Each member-state hereby agrees to take such action as is necessary to make
effective in its territory the provisions of this Article and shall promptly inform
the Secretary of such action” .
Besides, this provision of the Carribean Community Treaty may be
related not only to actions necessary to the performance of a specific
treaty, but also to possible changes in the legislation of the member-
states, regulating the questions of transformation, priority to national
laws, etc.

In turn, the CMEA Statute does not stipulate whether agreements
concluded by the Organization are binding upon the member-states or
not. In principle, the CMEA Council has no legal means to impose the
performance of the Council’s contractual obligations upon the member-
states. This situation • has found its expression in the provisions of the
hitherto concluded -agreements. For instance, the Agreement on Co-opera-

52 H. KRtlCK, Volkerrechtliche Vertrdge im Recht der Europaischen Gemein-
schaften, Berlin— New York 1977, p. 263.
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tion with the Finnish Republic of May 16, 1973, envisages that it
shall approved (utverjdenye ) by the CMEA and Finland “ after its
approbation (udobrenye) by the member-states” . There are no known
cases of any negotiated text of an agreement to which a CMEA member-
state has not given its approbation (after all, the text is consulted with
the member-states at all stages of negotiation). Nevertheless, there
remain doubts as to the legal effect of such approbation. It is not quite
clear whether “ approbation” is an act similar to that of accepting a recom-
mendation of the Council or whether it constitutes only an expression
of “ interest” by a member-state. The difference is considerable, and on
the qualification we accept depends, inter alia, the question of the
necessary number of approving states.

The organization itself had, apparently, also doubts as to the required
number of approbations. In 1976 at its 66th meeting the Excutive Com-
mittee requested the Secretariat and the Legal Advisory Group of the
member-states to examine the effectiveness of the Council's recom-
mendations. As a result, the Legal Advisory Group adopted a resolution
in which was stated that with regard to decisions concerning the
conclusion of treaties the unanimity of all member-states was required
(para. 10). Furthermore, the Legal Advisory Group stressed the view
that the member-states were not only obliged to ensure the carrying
out of Council recommendations that were approved by them but also
that they were obliged under Article II (2g) of the CMEA Statute to
inform the Council of the steps taken (para. 28).

The current juridical literature is limited to considerations on the
situation existing in the European Communities, being at the same time
divided in its views over the interpretation of Article 228 of the EEC .
Treaty. Some authors maintain that all EEC member-states are directly
under obligation to the other party of a treaty, but do not substantiate
their opinion in detail. However, the majority of authors regard the
provisions of Article 228 as establishing obligations towards the Organi-
zation only. For instance, H. Kruck assumes that the Organization acts
as an independent international person; thus its legal act may eo ipso
be attributable only to her, and international treaties concluded by it
can be binding only upon itself .64 As to the legal effects that are to be
ascribed to these provisions, A. Bleckmann is of the opinion — probably
rightly — that Article 228 acts as a general transformation or executive

53

63 Cf. A. WASILKOWSKI, Zalecenia Rady V/ zajemnej Pomocy Gospodarczej
[ Recom.'rnendations of the Council for Mutual Economic Aid ] , Warszawa 1969,
p. 261 ff.

M H. KRUCK, op. cit ., p. 126.
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rule (Vollzugsbejehl oder Transjormator) 56 Thus, according to A. Bleck-
man, “ if the other party to a treaty wants to acquire the right to demand
from the EEC member-states that the treaty be executed, or — in case
of non-execution — claim damage, it should demand that, together with
the Organization, the member-states also participate in the conclusion
of the treaty” .56

I accept this viewpoint, in any case with regard to the EEC, since
in my opinion any other interpretation of Article 228(2) would be con-
trary to the spirit of this provision taken as a whole. For it does not
contain a general competence rule, but refers to the particular provisions
of the Treaty, and it is they that define the treaty-making competence
of the Community. This also means that a treaty concluded by the
Community in contravention of its particular statutory provisions cannot
become a part of the EEC law, that is, it cannot be legally effective in
relation to the member-states, though it will be binding upon the EEC
and the other party to the treaty in accordance with the principles of
general treaty law. It may be also reckoned that the provisions of
Article 228 imply — in case of collision — the priority of the Com-
munity's treaties over other EEC legal acts.

The same conclusions may apply to the Carribean Community Treaty
But when the statute of an organization defines its treaty-making
competence without containing a general transformation provision, the
binding force of treaties concluded by this organization upon its member-
states will be similar to that of other resolutions thereof . The present
author submits that an organization that is capable of taking decisions
binding upon states may also adopt a decision binding its member-states
to take necessary measures to carry out a treaty concluded by it within
its powers. But in no case a direct legal relation is created between the
other party to the treaty and the organization's member-states non-
participating in this treaty.

The members of the Institute of International Law adopted in 1973
a draft convention based on analogous assumptions. Article 9 of the
draft states that a treaty concluded by an organization is binding upon
it unless its statute provides otherwise, while the obligations of its
member-states stem from their obligations existing within the frame-
work of the organization 57

56 A. BLECKMANN, Die Position des Volkerrechts im inneren Rechtsraum
der Europdischen Cemeinschajten, “ Jahrbuch fur Internationales Kecht” , vol. 18,
1975, p. 302.

58 A. BLECKMANN, Der gemischte Vertrag im Europarecht , “ Europarecht” ,
vol. 4, 1976, p. 30.

57 “ Annuaire de PInstitute de Droit International” , 1973, p. 382.
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Professor P. Reuter, Special Rapporteur of the UN International Law
Commission, adopted in his first draft of the respective article a some-
what different concept. Article 36 bis submitted in the VI Report states
in its paragraph 1 thaft a treaty concluded by an organization.

“ gives rise directly for States members of an international organization to
rights and obligations in respect to other parties to that treaty if the constituent
instrument of that organization expressly gives such effects to the treaty” .58

However, in situations not regulated by the organization’s statute, pa-
ragraph 2 envisaged — on the assumption that there existed the material
competence of the organization, and at least the presumed competence
of parties to the treaty — the creation of rights and obligations for the
member-states on condition that they were acceped by them, even
implicitly. And to exlude any doubts whatever, Professor Reuter,
indicating in his commentary the positive side of such solution for the
stability of legal transactions, stated that “ states members of the
organization are bound, just as the organization itself is bound

The above-quoted draft article calls for reservations. Apart from the
fact that so far it is only the EEC Treaty that contains provisions to
which Article 36 bis may refer, though even that is disputable, the very
assumption ensuing from the presumption of a legal relation between
member-states and the other party to a treaty is rather doubtful.
Moreover, the draft leaves entirely out the “ consent” of the other party
to the treaty to extend the number of parties thereto.

As a result of the discussion at the ILC, the draft of Article 36 bis
was modified. In the version submitted in 1979 (still preserved), member-
states were accorded a position resembling that of third states, which
was expressed in the heading of that article (Effects of a treaty... with
respect to third states members of that organization” ). At present Article
36 bis is expressly based on the concept of obligations of member-states
to the organization. In its present-day version, the said provision stipu-
lates that should the relevant rules of the organization envisage that the
organization’s treaties are binding on its member-states, these states
“ shall observe the obligations, and may exercise the rights” which arise
for them from the treaty. If , however, the organization’s constitution
does not contain relevant rules, any obligations of its member-states
may arise only in case of recognition by the parties to the treaty as
well as the member states “ that the application of the treaty necessarily

88 Cf . Sixth Report on the Question of Treaties Concluded between States
and International Organizations or between Two or More International Organizat-
ions, Doc. A/CN.4/298, 1977, p. 22.

89 Ibid ., p. 25.
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entails such effects...” .60 Thus the present ILC draft reflects the prevail-
ing juridical opinion, though it is nevertheless doubtful whether the
member-states of an organization are “ third states” in the traditional
understanding of this term.

At this point we should also mention a group of questions connected',
with the transformation of treaties into the law of the organization and
member-states. Although they belong to the internal rules of organiza-,

lions or to the national legislation of the respective member-states, they
are not indifferent to the other party to a treaty, since they are linked
not only to the effects of that treaty but also to the rules of collision,

and possible claims. So far, as already mentioned, only the EEC has*

developed the practice of incorporating treaties into the Community law
by the Council’s regulations. The majority of organizations have no legal
means — i.e. binding decisions — which would oblige their member-
states to carry out the provisions of treaties concluded by any organi-
zation.

Accordingly, I am of the opinion that, considering the present state*

of international law in respect of international organizations and the
prevailing practice, in all cases when the effects of a treaty concluded
by an organization shall directly affect its member-states, the interests
of all parties to the treaty will be best safeguarded by mixed treaties,
that is by treaties to which along with the organization also its member-
states are parties.

80 Cf. ILC Report 1979, Doc. General Assembly 34 Session, Suppl. No .̂

10/ A'34/ JO/, p. 396.
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Introduction

Le probleme du croisement ou du doublement des conflits de regles:
dans l’espace avec ceux dans le temps a 6t£ discute dans la doctrine-
depuis longtemps. L’une des premieres mentions en la matiere se trouve
deja chez Blondeau \ Le XIXe siecle exception faite de certaines positions:

isol£es mais tres pr£cieuses comme Pouvrage de Savigny 2, n’y apporte
pas d’ei6ments originaux. C’est a partir de l’ann£e 1900 que le prooleine -
commence a occuper une place dans la doctrine et la jurisprudence. La
premiere grande discussion de ce qu’on appelle le double conflit de
regies s’est d£velopp6e a l’occasion de Fentr6e en vigueur du code civil
allemand. On a avanc6 alors la question centrale de savoir quelles regies:

de conflits — celles dans le temps ou celles dans Pespace — doivent etre*

appliqu£es en premier lieu en cas de leur conflit. La priority des regies -
temporelles a £t£ d£fendue a cette £poque, entre autres, par Habicht 8,,
contrairement a Popinion de Niedner, Zitelmann 4 et Kahn 5.

Un des premiers essais de solution synth£tique fut Poeuvre de-
F. Affolter * qui s’appuyait a cet £gard sur les r£sultats de ses etudes:

1 BLONDEAU, Essai sur ce qu’on appelle V e f f e c t ritroactif de lois, Sirey, ,

Becueil G£n6ral des lois et des arrets, vol. IX, 1809, IIe partie, p. 277 et suiv.
2 La presentation des limites locales et temporelles duplication des regies,

dans son ouvrage System des heutigen romischen Rechts, vol. VIII, Berlin 1849,,
il faut consid£rer comme fondamentale.

H. HABICHT, Die Einwirkung des Biirgerlichen Gesetzbuches auf zuvor*

enstandene Rechtsverhaltnisse, 3e £d., Jena 1901.
4 E. ZITELMANN, Verhaltnis der ortlichen und der zeitlichen •Anwendungs-

normen zueinander, «Iherings Jahrbiicher» , 1901, p. 189 et suiv.
* F. KAHN, Das zeitliche Amoendungsgebiet der ortlichen Kollisionsnormen,

«Iherings Jahrbiieher», 1901, p. 299 et suiv.
6 F. AFFOLTER, Das intertemporale und internationale Recht der zeitlichen-

und ortlichen Collisionsnormen des biirgerlichen Rechts, «Zeitschrift fur Privat* •

und Offentliches Recht», 1903, p. 125 et suiv.

8
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fondamentales concemant le droit transitoire. II a appliqu6 aux doubles
.conflits les regies du droit transitoire 7. Son premier essai de systemati-
sation du double conflit de regies m£ritait une attention particuliere 8.

A cote de la doctrine allemande, les problemes du double conflit ont
ete discutes — au debut de notre siecle — dans la litterature italienne 0,

•et ensuite dans la litterature frangaise ou on a aussi essaye de systema-
tiser les doubles conflits 10. La doctrine frangaise a pr6sent£ plus tard
un nombre d’etudes precieuses concernant la comparaison du domaine

ides conflits dans le temps et dans l’espace n.
Ces problemes ont ete egalement abordes par la litterature polonaise

du droit international prive et du droit transitoire ausi bien avant
qu’apres la derniere guerre mondiale 12.

7 F. AFFOLTER, Geschichte des intertemporalen Privatrechts, Leipzig 1902;
IDEM, System des deutschen biirgerlichen Vbergangsrechtes, Leipzig 1903.

8 II a distingue sous ce rapport quatre sortes de doubles conflits (cf. son
.•article de 1903, pp. 138 - 162): das intertemporale Recht der zeitlichen Collisions-
normen, das internationale Recht der ortlichen Collisionsnormen, das internationale
Recht der zeitlichen Collisionsnormen et das intertemporale Recht der ortlichen

Collisionsnormen.
Cf., entre autres, A. CAVAGLIERI, Diritto internazionale privato e diritto

transitorio, Verona 1904; G. DIENA, Die riickwirkende Kraft des internationalen
Privatrechts, «Zeitschrift fur Internationales Privat- und Strafrecht», vol. X,
1900, p. 353 et suiv. Dans la premiere moitie du XXe siecle, en Italie, le double
'Confldt de regies a ete particulierement discute par P. FEDOZZI dans son systeme
de droit international prive ( II diritto internazionale privato, 2e 6d., 1939, p. 123
et suiv.) et par G. PACE dans son ouvrage sur le droit transitoire (II diritto transi-
torio con particolare riguardo al diritto privato, Milano 1944). Dans la litterature
italienne contemporaine, ces problemes sonit discutes par A. Giardina, dont les
travaux seront cites ci-apres.

10 P. ROUBIER, Les conflits de lois dans le temps en droit international privi,
«Revue de Droit International Prive», 1931, p. 38 et suiv. Ce sujet a ete developpe
dans 1’ouvrage ulterieur de cet auteur, Le droit transitoire, Paris 1960, p. 569 et
•suiv.

9

11 Ainsi, par exemple, P. LOUIS-LUCAS, Traits distinctifs des conflits de lois
•dans le temps et des conflits de lois dans Vespace, Melanges P. Roubier, Paris 1961,
p. 323 et suiv.; Ch. GAVALDA, Les conflits dans le temps en droit international
priv6, Paris 1955; H. BATIFFOL, Conflits mobiles et droit transitoire, Milanges
P. Roubier, Paris 1961, p. 39 et suiv.

18 Les questions generates de ce domaine ont ete touchees dans la litterature
polonaise de la periode 1918— 1939 par. K. PRZYBYLOWSKI, Pratoo prywatne
miqdzvnarodowe [Droit international priv£ ) , Lw6w 1935, p. 152 et suiv., et dans la
litterature apres la guerre «par M. SOSNIAK, Zasady polskiego cywilnego prawa
przechodniego [ Principes du droit transitoire civil polonais ] , «Zeszyty Naukowe
TJJ — Prawo», 1955, n° 2, p. 47 et suiv.; IDEM, Konflikty w czasie norm cywilno-
prawnych [ Les confutes dans te temps des regies de droit civil ] , Krakdw 1962, p. 20

<et suiv.
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Dans le cadre du present article, il serait impossible de presenter
la totality de cette vaste probl£matique. C’est pourquoi parmi les quatre
possibilit ŝ du double conflit, distingu£es par la th6orie allemande 18 et
frangaise 14, je tacherai de me concentrer seulement sur deux.

La premiere et peut-etre la plus caractSristique concerne l’application
dans le temps des regies de droit international privy, a savoir «le conflit
transitoire international» 15 ou — plus pr£cis£ment — «le conflit transi-
toire de droit international priv£» 18.

La deuxieme possibility du double conflit est souvent considyr£e
comme un fragment d’un plus large probleme des conflits internes dans
le systeme indiquy comme compytent. C’est un probleme de l’application— sur la base de la dysignation d’un droit compytent — des dispositions
transitoires internes du systeme dytermine qui est reconnu compytent
(«le conflit international transitoire») 17.

En dehors de notre analyse reste, entre autres, la problymatique des
conflits mobiles au sens stride du mot, qui intyresse au plus haut degry
la pratique et la doctrine du droit international privy.

I. L’action dans le temps des regies de droit international prive

1. Les opinions generates choisies de la doctrine etrang£re

Les remarques esquissyes ci-dessous, qui bien entendu ne peuvent
pas embrasser la prysentation exacte de toutes les opinions qui entrent
en jeu, seront considyryes comme point de dypart pour les ryflexions
plus dytailiyes concernant, entre autres, le droit polonais.

Les conflits dans le temps des regies de droit international privy ne
sont devenus Tobject d’une ryflexion theorique qu’au moment de la
codification partielle ou totale de ces regies, done dans la pyriode
relativement rycente. Quand le code civil allemand de 1896 a rattachy —
de meme d’ailleurs que le code de Napoiyon de 1804 — le statut personnel
a la lex patriae au lieu de la lex domicilii, comme le faisaient les syste-
mes antyrieurement en vigueur, il a fallu rypondre a la question dans

18 Cf. Particle cite de F. AFFOLTER, p. 141 et suiv.
14 Cf. P. POUBIER dans l’ouvrage pr6cit§ de 1969, p. 569 et suiv. et dans

rarticle cit6 de 1931, ip. 34 et suiv.
15 Comme le souligne P. ROUBIER dans l’ouvrage pr6cit6 de I960, p. 569 et

suiv. et dans Particle pr£city de 1931, p. 38 et suiv.
16 Ainsi, par exemple, P. MAYER, Droit international privi, Paris 1977, p. 169.
17 Appeiy ainsi ygalement dans la litt£rature plus nouvelle, cf. P. GRAULICH.

Principes de droit international privi , Paris 1961, p. 165 et suiv.
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quelle mesure les nouvelles regies de conflit s’appliquent aux rapports
juridiques crees auparavant 18.

En examinant a cette epoque le concours de deux types des regies,
E. Zitelmann avancait le besoin de la solution du probleme de droit
international prive, a savoir la determination du droit — etranger ou
propre — dont il s’agit dans le cas donne, avant le probleme du domaine
temporel duplication 19. Sinon, il est impossible — a son avis — de
trancher la question fondamentale du systeme intertemporel dont nous
devons nous servir. Au debut, il faut done faire le choix du probleme
spatial et apres avoir effectue ce choix, indiquer Tune des lois qui entrent
en jeu en consideration du temps. Zitelmann a recommande, pour le
reglement de la relation entre les regies de conflit anciennes et nouvelles
1’application des principes analogues a ceux qui s’appliquent aux
conflits transitoires de droit civil. La ou on appliquerait la loi nouvelle
en droit interne, il faut appliquer les nouvelles regies de conflit. La ou
on appliquerait la loi ancienne — les anciennes regies de conflit.

Planck, lui aussi, a recommande de commencer par les principes
concernant le droit interne et d’appliquer les dispositions nouvelles ou
anciennes de droit international prive selon le cas ou elles indiquent la
loi nouvelle ou ancienne ou un rapport juridique donne 20. Le point de vue
sembiable a ete admis par Habicht 21.

Il convient de faire remarquer a ce propos que dans un systeme
juridique divise en dispositions relatives aux differentes provinces du
pays (et tel fut le cas du systeme allemand avant Pentr6e en viguer du
c.c. allemand) la solution mentionnee a introduit des difficult^ sup-
piementaires en cas de designation, comme competent, du droit ancien
non uniforme. Dans ce cas, le conflit transitoire international deja nou£
s’est eomplique par un conflit interlocal. On pourrait done parler non
d’un double mais d’un triple conflit de regies.

A l’opinion de Planck s’est associe K. Neumayer 22. A son avis, en
cas de changement de n’importe quelles dispositions du systeme juridiqe
donne (y compris celles de conflit), les limites temporelles de leur
application doivent etre determinees selon les principes transitoires
adoptes dans ce systeme avant la solution des conflits spatiaux. En effet,
conformement aux opinions des auteurs precites, les regies de conflit

18 Quant a cet example, cf. H. BATIFFOL, P. LA-GARDE, Droit international
priv£ , 6e 6d., vol. II, Paris 1974, n° 314.

16 E. ZITELMANN dans Particle cite dans « Ihenings Jahnbiicher», p. 189 et suiv.
20 PLANCK, Biirgerliches Gesetzbuch nebst Einfiihrungsgesetz, vol. V, Berlin.

1901, p. 248.
21 H. HABICHT, op. cit .f § 6, p. 39.
22 K. NEUMEYER, Die zeitliche Galtung der Kollisionsnormen «Zeitschrift

fur International Privat-und Offentliches Recht», XII, 1902, p. 40 et suiv.
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anciennes s’appliquent aux cas soumis a Implication de l’ancienne loi
substantielle, et le nouveau droit de conflit — aux cas r£gis par la
nouvelle loi substantielle. Des conclusions semblables (au moins en
principe) ont 6t£ formulas par Diena

Un autre auteur de cette poque, Paetzold, a recommande de s’adres-
ser aux principes g £ n 6 r a u x du droit transitoire a d£faut de disposi-
tions intertemporelles dans la nouvelle loi sur le droit international
priv£ 24, et Frankenstein a demands de tenir compte «du contenu materiel
de Tordre juridique d£cisif » 25.

Les conceptions favorables a l’application des regies de droit transi-
toire ont aussi £t£ partag£es par Melchior 28, et admises dans la juris-
prudence allemande entre les deux guerres mondiales. Les tribunaux du
Reich ont reconnu que les conflits entre l’ancien et le nouveau droit
international priv£ doivent etre tranches selon les memes principes que
les conflits entre la loi substantielle ancienne et nouvelle. Dans les deux
cas devait done emporter le systeme des regies transitoires contenues
dans la loi d’introduction du code civil allemand (Einjiihrungsgesetz).

L’opinion semblable est aussi accepts par la doctrine allemande
contemporaine 27. La conception allemande a £t£ suivie par la th£orie
suisse et par Tancienne doctrine italienne w. Elle est adoptee en prin-
cipe dans la doctrine et la pratique francaise ou Ton admet implication
des principes transitoires, en tout cas des principes transitoires g£n <§-
raux so, sur le terrain du droit international priv£ 81. Du point de vue du
conflit de regies dans le temps, le probleme d'application des dispositions
de droit international priv£ est presque identique a celui d’application
des regies substantielles S2.

Cette opinion peut etre reconnue comme dominante, mais pas unique

28

28 G. DIENA, op. cit ., p. 359.
24 E. PAETZHOLD, La jurisprudence allemande en matiere de conflits de lois

dans le temps, «Revue de Droit International Priv6», 1927, p. 571.
25 E. FRANKENSTEIN, Internationales Privatrecht, vol. I, Berlin 1926, § 11.
26 G. MELCHIOR, Die Grundlagen des deutschen Internationalen Privatrechts ,

Berlin— New York 1971, § 39, p. 65 et suiv.
27 Selon L. RAAPE, P. STURM ( Internationales Privatstrecht, 6e 6r., Miinchen

1977, p. 26), «Die zeitliche Grenznorm bestimmt, ob die alte oder die neue ortliche
heranzu7iehen ist». Ana’ogiquement, au moins en principe, G. KEGEL. Inter-

nationales Privatrecht, 4e 6d., Miinchen 1977, p. 20.

De la literature suisse plus ancienne, cf ., par exemple, GMUR, Kommentar
zum Schweizerischen Zivilgesetzbuch, vol. V, Ire partie, Bern 1916, p. 16.

29 Entre autres G. PACE, op. cit ., ip. 119.
80 Cf. & ce sujet Ch. GAVALDA, op. cit., p. 177 et suiv.
31 Analogiquement aussi, entre autres, Y. LOUSSOUARN, P. BOUREL. Droit

international privi, Paris 1978, n° 225 et suiv.
32 Ainsi, par exemple, P. ROUBIER, op. cit ., p. 577; Ch. GAVALDA, op. cit .,

28
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Dans la literature de differents pays, on a rencontre et on rencontre
toujours des partisans de l’accentuation des differences entre la solution
des conflits dans le temps des regies destinees aux rapports internes et
la solution des conflits de droit international privy. II serait difficile de
parler d’un groupe uniforme, car les differences dans l’approche de
cette question sont importantes. Cependant, la tendance a faire la distinc-
tion est toujours vive comme le t£moignent les £nonciations de la doc-
trine la plus r£cente.

En me bornant a quelques phrases seulement sur ce theme, je vais
mentionner que c’est d£ja dans la periode de la promulgation du code
civil allemand que Niedner, consid£rant les regies de droit international
privy comme regies de droit public, a pr£conis£ d’y appliquer d’autres
principes transitoires que ceux qui sont appliques au droit civil; il a
recommandy, entre autres, la retroactivity 83. De meme Kahn soulevait
la particularity des principes transitoires concernant le droit international
privy. Conformyment a son point de vue et aux opinions rapprochdes,
la regie appartenant au systeme ancien n’est applicable que dans le cas
ou le rapport donny reste en liaison avec le pays du for et Tapplication
de cette regie mene a 1’application de la loi du for S4. En se ryfyrant aux
principes transitoires dans le domaine discut£, il faut, en gynyral, tenir
compte du caractere spycifique du droit international privy, de la par-
ticularity de ses objectifs et de sa mythode en comparaison avec le droit
civil 85.
2. Les principes transitoires relatifs aux regies de droit international prive

En Pologne, le probleme du «conflit transitoire international* ytait

particulierement important en ce qui concerne Tapplication de la loi
p. 182 et suiv. Cf . aiussi H. BATIFFOL, P. LAGARDE, op. cit., I, n° 316 (p. 399 et
sudv.) -ou on cite ila jurisprudence frangaiise r6cente qui partage cette opinion.

33 Cf. par exemple, NIEDNER, Kommentar zum EG BGB, 3e p. 295. Les
opinions soutenant le caractere de drodt public des regies de droit international
privy ant trouvy leur 6cho dans la literature polonaise entre lles deux guerres,.
et notamment dans lies notes publiys par M. ALLERHAND dans «Orzecznictwo
Sqd6w Polsikich», fasc. VI, n° 223 ett fasc. VII, n° 282. Cependant, Tauteur n*ad«

mettait pas dans tous les cas comme consyquence de ce caractere de droit public
la rytroactivi'ty des regies de droit international privy. Ses opinions ne jouadent
d’adlleurs de role plus grand ni dans la doctrine de Tentre-guerres, ni plus tard.

34 Cf. F. KAHN, op. cit., et ses Abhandlungen zum intemationalen Privatrecht,.
vol. I, Miinchen 1928, p. 368 et sudv. Dans la littferature frangaise entre les deux
guerres, cf . X. MARIN, Essai sur Vapplication dans le temps des regies de conflits
dans Vespace, Paris 1928, p. 78 et .suiv. Dans la liittyrature italienne oontemporaine,
cf . A. GIARDINA, Successione di norme di conflitto, Milano 1970.

35 Ainsi P. MAYER, op. cit., p. 197. Le cadre de cette esquisse ne perrnet pas
d’entrer plus profonxiyment dans les arguments dntyressanfcs de cet auteur.
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polonaise portant droit international priv6 de 1926 sur le terrain d’anciens
systemes de conflit 6tablis par les puissances qui ont partag§ la Pologne
a la fin du XVIII6 siecle. Ces systemes se distinguaient Tun de Tautrer
ils se distinguaient £galement de la loi nouvelle. L’admission de la com-
petence de Tancien ou du nouveau droit international priv£ a conduit
ainsi aux solutions diff £rentes en matiere de loi applicable.

Malgre cela, dans la loi de 1926, on n’a pas a dessein regie les
questions transitoires 88. Cela ne veut pas dire d’ailleurs qu’on n’a paR
pris une position en ce qui concerne Tapplication de cette loi dans le
temps. La dooctrine polonaise de la periode 1918 - 1939 admettait en la
matiere le principe de la non-retroactivite des regies de droit internatio-
nal prive polonais de 1926 87. On l’a justifie entre autres par des consi-
derations generates et notamment la possibility «des consequences injus-
tes de la retroactivite des lois dont les parties ne pouvaient tenir compte».
C’etaient done les considerations de caractere subjectif , liees a Tinteret
des parties. En outre, on a aussi attire Tattention aux considerations:
objectives, a la «securite juridique» s8.

La jurisprudence polonaise de la periode 1918 - 1919, elle aussi,
a admis le principe de la non-retroactivite de la loi nouvelle 89. Certains
arrets Pont justifiee en constatant que le silence du legislateur en
matiere d’application de la loi nouvelle dans le temps doit etre comprbr
comme le refus de la retroactivite 40. Outre ces constatations generales,

88 Bien qu'au cours des travaux de codification M. ALLERHAND e*t St. WROB-
LEWSKI aient exprim§ Popiniion que «la loi doit aussi regler les relations transi-
toires et qu’il faut r6fl6chir si les inouvelles dispositions ne doivent pas avoir
peffet retroaotif». Cf. Protokoly obrad Sekcji Prawa Cywilnego Komisji Kodyfika-
cyjnej R.P., Prawo miqdzynarodowe i miqdzydzielnicowe prywatne [ Proczs-verbal
des d6bats de la Section de Droit Civil de la Commission de Codification de la
RepubHque de Pologne. Droit international et interprovincial prive ] , vol. I, Kra-
k6w 1920, ip. 62.

87 Telle 6tai't Popinion dominante aiprds la promulgation de la loi de 1926. Les
voix en faveur de son effet retroactif n’ont pais exerce une influence plus grande.
Cf. & ce sujet K. PRZYBYLOWSKI, op. cit., p. 87 et F. ZOLL, Mi^dzynarodowe *

prawo prywatne w zarysie [ Precis de droit international prive ] , 4e 6d., Krak6w
1947, p. 97 et suiv.

88 Cf. K. PRZYBYLOWSKI, loc. cit .
89 Comme le t6moigne un nombre d’arrets de la Cour Supreme de la periode

d’entre Is deux guerres, cit6 paT K. PRZYBYLOWSKI, op. cit .f p. 88. Ce sont, entre-

autres: l’arret du 27 septembre 1927 «Orzecznictwo Sqd6w Polskich», VII, n° 282),
Parrot du 7 aoftt 1928 (ibid ., VIII, n° 238), Parr&t du 12 juin 1929 ( ibid ., IX, n° 312)3

et bien d’autres.
40 Ainsi l’arret de la Cour Supreme du 20 juin 1939 (Zbi6r Urzqdowy Wy-

xolcdw Iziby Cywilnej — Reoueil officiel des arrets de la Chaimbre civ., Ill, 1. 133/30L
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on rencontre dans certains arrets de cette epoque des conclusions assez
int&ressantes en matiere de double conflit auxquelles nous allons encore
revenir. Tres caracteristique a cet egard fut Parret de la Chambre Civile
de la Cour Supreme du 26 octobre 1933 41.

Sauf ce principe general, ni la pratique, ni la literature polonaises
n’ont elabore une systematique distincte de doubles conflits. On a justifie
Pinutiiite d’une telle systematique par Paffirmation que les conflits
transitoires de regies de conflits ne se distinguent pas des conflits des
regies de droit civil, sauf qu’ils concernent les regies de «rang sup£rieur».
On leur applique ainsi les principes concernant les regies de droit civil.
L’61£ment conflictuel n’enleve aucunement l’aictualite a Papplication des
fondements admis en droit civil pour une solution intertemporelle.

La literature polonaise de droit international prive de l’apres-guerre
n’a non plus cree une systematique de ce genre. Elle s’est occupee
seulement de la probiematique generate de double conflit 42.

On n’a plus trouve opportun de cr£er un systeme intertemporel des
regies de conflit a l’occasion de Pentree en vigueur de la nouvelle loi
polonaise portant droit international prive de 1965. L’absence de diffe-
rences fondamentales dans la designation de la loi applicable entre cette
toi et celle de 1926 n’a pas offert un champ plus vaste a l’application

•des regies transitoires.
La loi nouvelle, tout comme la loi ancienne, a specialement renonce

a inserer quelques principes transitoires. Toutefois, malgre l’absence de
dispositions transitoires dans cette loi, le principe de la non-retroactivite
a ete avec force souligne par Pauteur du projet, le professeur K. Przy-
bylowski 43. Constatant que «dans le domaine du droit international prive,
il faut admettre le principe exprime d’une facon traditionnelle par
I’art. 3 du code civil» 44, cet auteur a considere cette affirmation comme
<•evidente». D’autres solutions n’etaient nullement prises en consideration

•dans les travaux de codification.
Nous pouvons done reconnaitre le principe de Part. 3 du code civiJ

41 C I 977/33 publie dans «Orzecznictwo S$d6w Polskich», 1934, n° 244.
42 Cf. le chapitre distinct intitule «Droit transitoire et droit international prive»

•dans l’ouvrage de M. SOSNIAK , Konflikty w czaHe norm cywilnoprawnych [ Les
•conflits dans le temps des regies de droit civil ] , Krak6w 1962, pp. 20 - 33.

48 Dans Particle Nowe pdlskie unormowanie problematyki kolizyjnej prawa
prywatnego miqdzynarodowego [ La nouvelle riglementation polonaise des problemes
de conflits en droit international prive ] , «Studia Cywilistyczne'>, vol . VIII, 1966,
p. 15. Ces developpements ont ete presque identiquement repetes dans un autre
article de Pauteur Nowe polskie prawo prywatne miqdzynarodowe [ Le nouveau
droit international prive polonais ] , «Panstwo i Prawo», 1966, n° 1, p. 23.

44 L’art. 3 du code civil est formuie ainsi: «La loi n’a pas d’effet retroaetdf
ra moins que cela ne r6sulte de son texte ou de son but».
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polonais comme fondement des solutions transitoires par rapport aux
anciennes et nouvelles regies de droit international privy polonais.

Cependant la reconnaissance de la non-rytroactivity comme principe
fondamental relatif a Implication des regies de conflit polonaises ne
signifie pas que tous les conflits transitoires, y compris ceux qui apparais-
sent dans le cadre du droit stranger, doivent respecter ce principe. Cela
conduirait a imposer aux systemes strangers l’observation des principes
intertemporels dont nous nous ^cartons parfois. Nous reviendrons encore
a cette question.

L’article 3 du code civil admet exceptionnellement la possibility de
1’application retroactive de la loi nouvelle, lorsque cela r£sulte de son
texte ou de son but. Une telle situation aura sans doute lieu en cas
d’intervention de la clause d’ordre p u b l i c N o t a m m e n t, en ce qui
concerne le probleme de conflit de regies selon l’ancien systeme de droit
international privy, il ne faut pas se r£f £rer a une telle approche de la
clause — suivant l’ancienne base de son application et son contenu
adapts aux notions en vigueur dans la pyriode de son application par
le droit ancien — qui conduirait aux rysultats diffyrents en comparaison
avec Tapplication de la nouvelle et actuelle conception de l’ordre public.
C’est toujours le terrain de la compytence de la loi nouvelle.

Quelle est la situation en dehors du principe fondamental de la
non-retroactivity et des exceptions justifies a ce principe? Pouvons-nous
aussi appliquer en droit international privy d’autres principes transitoi-
res dont surtout le principe de l’effet immydiat? Rien n’y fait obstacle.
Comme nous respectons en droit international privy le principe de la
non-rytroactivity, bien qu’il ne figure pas dans ses dispositions, nous
pouvons aussi reconnaitre d’autres principes admis par la pratique et
la thyorie. II est difficile de pryvoir plus exactement quel sera le rapport
reciproque de ces principes et leur application pratique dans une situa-
tion concrete. Conformyment aux principes concernant les solutions
transitoires admis dans la littyrature contemporaine 40, tous les fonde-
ments de ces solutions doivent etre subordonnys a la tendance gynyrale
adaptye aux besoins du moment du changement lygislatif , et non aux
regies rigides ytablies a priori *1. Dans certaines situations ces besoins

45 Quant k la jurisprudence allemande k ce sujet, cf. 6. MELCHIOR, op. cit.f

§ 41, p. 67.
46 Cf. entre autres, G. A. BORDA, Portee et limitations du droH trannto' re ,

Melanges P. Roubier, vol. I, Paris 1961, p. 88 et suiv. ou l’auteur souligne l’influence
exerc£e par la situation politique et sociale sur la teneur des dispositions transi-
toires indypendamment des principes yiaborys en th£orie.

47 Comme on a essayy de les formuler — suivant les conceptions traditionnelles
— dans certains prycis de partie g6n£rale, .par exemple, A WOLTER, Prawo cy-
14 — Polish Yearbook of International XI
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pronent en faveur de l’application radicale des dispositions nouvelles,
dans d’autres — ils exigent de laisser au droit abrogS une large compe-
tence quant aux rapports juridiques n£s sous son empire. II en r£sulte
dans certains cas la reference au principe de l’effet immediat, dans
l’autre par contre a la survie de la loi ancienne.

II convient de rappeler que le principe de l’effet immediat a ete
applique dans le domaine des regies de droit international prive par la
jurisprudence polonaise de la periode 1918 - 1939. Dans Parret preeite
de la Cour Supreme du 26 octobre 1933 “ nous lisons que les? dispositions
du nouveau droit international prive peuvent etre appliquees aux rap-
ports n6s avant son entree en vigueur. On a ainsi cree la possibilite d’une
large application de la loi nouvelle a tous les rapports qui se developpent
sur son propre «terrain temporel» sans egard au moment de leur nais-
sance.

Dans la pratique europeenne contemporaine, on rencontre aussi
Papplication immediate des regies de conflit conformement aux besoins
d’une situation concrete. On y parle meme que la nouvelle regie de
conflit spatiale est applicable dans le temps analogiquement a la regie
de droit materiel dont la competence est indiquee. C’est pourquoi, par
exemple, les regies de conflit relatives au divorce sont toujours appli-
quees dans la pratique beige avec effet immediat 49.

II ne semble pas que la loi polonaise de 1965 se caracterise par une
tendance a renfermer par ses dispositions tous les rapports juridiques,
sans egard au moment de leur naissance. On a deja signale les differen-
ces insignifiantes entre Pancienne et la nouvelle lois 50. II est permis d’en
conclure que Papplication immediate des dispositions nouvelles ne doit
pas etre consideree comme une regie bien qu’elle soit sans doute n£ces-
saire dans certaines situations.

Sur la base de ces remarques generales il est possible de formuler
les indications particulieres suivantes. Pour Pappreciation de la validite
des actes accomplis sous Pempire de la loi ancienne, les dispositions de
celle-ci restent competentes et notamment les points de rattachement

wilne. zarys czqkci ogdlnei [ Droit civil, precis de la partie g nirale ] , 5* 6d., Warszawa
1977, p. 89 et suiv.; S. GRZYBOWSKI, Praioo cywilne, zarys czq§ci ogdlnej fDroit
civil, precis de la partie g£n£rale ] , Warszawa 1974, p. 65 et suiv.

Public dans «Orzecznactwo Sqd6w Polskich», 1934, n° 244.
49 Of. F. RIGAUX, Droit international priv£, Bruxelles 1968, n° 181.
50 Comme l’a fait remarquer le rapporteur du projet de la loi nouvelle, ses

dispositions expriment plus d’une fois les principes anterieurement en vigueur.
Quelquefois, la formule, en apparence nouvelle, exprime de facon plus Claire et
precise le principe qu’on pourrait aussi d£duire des dispositions anciennes. Ainsi,
on 6vite des conflits appaxents entre les dispositions anciennes et nouvelles.

48
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qu’elle prevoit pour la categorie donn£e de rapports, bien que Taction
concernant les pretentions d6coulant de ces actes soit intense dans la
p^riode ou la loi nouvelle est en vigueur. La nouvelle loi ne sera pas,
en principe, applicable aux rapports nes sous la loi ancienne et bases
sur les actes juridiques. Quant a ces rapports, avant tout en matiere
d’obligations et de contrats de mariage, la loi ancienne continue a agir.
La, en revanche, ou les rapports juridiques sont soumis directement
aux dispositions de la loi, la loi nouvelle peut s’appliquer librement.
II en est ainsi avec les conflits de lois en matiere de droit de la famille
ou les points de rattachement ont subi des modifications en comparaison
avec la loi ancienne. Analogiquement, lorsque les parties d£sirent intro-
duce des modifications dans leur rapport d’obligation d£ ja existant,
mais ne sous Tempire de la loi ancienne, ces modifications seront sou-
mises aux regies de conflit de la loi nouvelle bien que — selon les
principes mentionn6s, concernant les rapports d’obligation — le contenu
de ces rapports n£s sous la loi ancienne continue, en g£n&ral, a etre
soumis a la loi qui a pr£sid£ a leur naissance.

II est impossible de passer sous silence a cette occasion le principe
traditionnel de la protection des droits acquis. Nous nous rappelons
parfaitement son role important dans la pratique et la th£orie plus
ancienne du droit international priv£. Tout comme la clause d’ordre
public etait destin£e a ^carter Tapplication des dispositions 6trangeres,
le principe mentionn£ protegeait en revanche les consequences des rap-
ports n£s sur le terrain du systeme stranger ou propre contre Tinfluence
de tous les changements.

Comme on le sait, le principe de la protection des droits acquis a £t£
reconnu comme fondamental par beaucoup de theoriciens anciens, tels
que, par exemple, Pillet 51 et son £cole, Vareilles-Sommieres 62 et d’autres
theoriciens frangais et un nombre de repr£sentants de la th£orie anglo-
am£ricaine. On sait que Story a d£ja pr£conis§ Tobservation des vested
drights, en la motivant par des considerations de la courtoisie interna-
tionale (ex comitate ). A la fin du XIXe siecle, la justification de ce
principe change. Le terrain anglo-americain a ete penetre par differentes
constructions europeennes du probleme. Dans la deuxieme moitie du
XIXe siecle, elles sont developp^es entre autres par Holland, ensuite en
Angleterre par A. Dicey qui a exerce une influence sur le principal
partisan du respect de ce principe en Amerique du Nord — J. Beale.

On a parfois essaye de limiter la portee du principe de la protection

51 A. PILLET, Principes de droit interiational prive, § 296.
62 VAREILLES-SOMMIfiRES, La synthese du droit international priv£, vol. I,

§ 40 et suiv.
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des droits acquis. Ainsi, par exemple, selon certains th£oriciens allemands,
il ne s’applique qu’aux «conflits mobiles» 6S. La presentation de diff£ren-
tes nuances de cette sorte d’opinions serait certainement irrealisable
et inutile car un grand nombre de th£oriciens, anciens et modernes, se
sont deja occup£s de l’importance du principe discute sur le terrain des
conflits dans le temps et dans 1’espace 64.

II faut, a cette occasion, rappeler que jusqu’au debut du XIXe siecle,
le principe de la protection des droits acquis dans sa forme ulterieure
n’apparaissait nulle part 65.

C’est au XIXe siecle qu’un nombre d’auteurs qui — en se referant
a la doctrine du droit transitoire — ont essaye de fonder cette conception
en droit international prive. Malgre Tinfluence considerable de la
construction discutee, cette tentative n’a pas reussi au meme degre que
sur le terrain des conflits de lois dans le temps ou le principe de la
protection des droits acquis jouissait de l’appui d’une grande partie de
theoriciens de differents pays (ce qu’on appelle «ecole des droits acquis»)
et ou il a exerce une influence directe sur un nombre de formules legis-
latives. En comparaison avec cela, l’influenee du principe discute sur
le terrain du droit international prive fut, comme on Pa dit, beaucoup
plus modeste bien qu’il soit difficile de nier que dans un nombre de
systemes juridiques, la conception de la protection des droits acquis n’a
pas perdu son actualite aussi en matiere de conflits dans le temps des
regies de droit international prive 60. Dans ce domaine, le droit inter-
national prive se distingue (dans certains pays au moins) par le conser-
vatisme plus pousse que la doctrine du droit transitoire ou cette cons-
truction est, en general, consideree comme definitivement abandonnee 67.

On pourrait aussi trouver certaines traces de la conception des droits

58 Cf. & ce sujet les developpements dans la monographic fondamentale de
H. MULLER, Der Grvndsatz des wohlerworbenen Rechts im internationalen
Privatrecht, Hamburg 1935, p. 9.

64 Cf. par exemple, A. CAVAGLIERI, La teoria dei diritti acquisiti in due
recenti operi di diritto internazionale privato, Pisa 1905, et du MfiME AUTEUR,
Diritto internazionale privato e diritto transitorio, 3e £d., 1938, p. 89. Cf. aussi
P. FEDOZZI, op. citp. 123; G. DIENA, op. cit .f p. 358.

55 Ce que souligne, entre autres, H MULLER, op. cit., § 26, p. 176 et suiv.
88 Ainsi, par exemple, la doctrine espagnole dans les travaux de MIAJA DE

LA MUELA et dans le manuel de J. A. C. SALCEDO, Derecho internacional
privado, 2e ed., Madrid 1976, p. 152.

57 Sur Tanachronisme de la construction des droits acquis en droit transitoire,
v. G. A. BORDA, op. cit ., p. 76. Dans la literature polonaise la probematique de
cequ’on appelle «r£cole des droits acquis» dans son ensemble a 6t6 analys£e de
facon critique dan^ mon ouvrage pr£cit&, Konflikty w czasie... [ Les conflits dans
le temps... ] , pp. 60 - 79.
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et la jurisprudence 69 polonaises plus ancien-58acquis dans la litterature
nes. Aujourd’hui, ce principe a perdu son importance, au moins comme
principe g£n£ral.

En connexion avec la probl£matique transitoire des regies de droit
international priv6, on pourrait encore poser d’autres questions. II s’agit
notamment de savoir s’il faut trancher les conflits dans le temps de ces
regies selon les normes £crites (p.ex. les dispositions transitoires anne-
xes d’habitude aux codes civils) ou bien selon le rattachement du
rapport juridique donn£ a la loi ancienne ou nouvelle, en tenant compte
des besoins de d^veloppement de ce rapport 60?

11 y a a ce sujet une difference entre le principe de la non-r£tro-
activite et les dispositions transitoires particulieres. Ainsi, par exemple,
Tart. 3 du code civil polonais a et£ admis en droit international priv£
comme regie transitoire gen^rale. En revanche, les dispositions intro-
ductives de ce code concernent Facte legislatif entierement distinct du
droit international privA On apergoit une difference essentielle entre
la loi polonaise de 1965 et, par exemple, la reglementation allemande
de 1896 ou les dispositions transitoires et celles de droit international
prive ont ete placees dans une loi (Einfiihrungsgesetz). En outre, il est
aujourd’hui generalement admis que les dispositions transitoires parti-
culieres annexees a un acte legislatif determine ne concernent que celui-
ci 61. Cela est lie naturellement aux considerations differentes et, avant
tout, a la possibilite de faire dependre l’application immediate de la loi
nouvelle (en partie ou en totalite) de certaines considerations d’opportu-
nite en connexion avec les besoins concrets du moment de la reforme
legislative.

Pour toutes ces raisons, il est impossible d’amettre comme regie que
les dispositions transitoires du code civil s’appliquent aux differentes
questions particulieres concernant les conflits dans le temps des regies
de droit international prive. Ainsi on laisse au juge la liberte d’appliquer
la loi nouvelle au groupe plus ou moins large des rapports juridiques,
pourvu que cela ne viole pas le principe fondamental de Fart. 3 dq
code civil.

58 Cf . F. ZOLL, op. cit .y p. 97, gui — conform6ment a ]a conception de droit
autrichien (§ 5 du code civil autrichien de 1811) — associe la protection des droits
acquis a la protection des faits accomplis.

59 Sur cette jurisprudence v. K. PRZYBYLOWSKI, op. cit ., de 1935, p. 154
et passim.

e0 Comme il pourrait r£sulter de la jurisprudence beige pr£cit6e, concernant
Peffet imm£d-iat de la loi nouvelle.

61 Dans ce sens, entre autres, H. BATIFFOL, P. LAGARDE, op, vol. I,
No 316, p. 400 avec r6f£rence a l’opinion de Roubier ett Gavalda.
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II. L’application en droit international prive des normes internes
concernant les conflits dans le temps

1. Probl&mes g6n6raux

La probl£matique transitoire li£e aux questions de droit international
priv£ ne se borne £videmment pas a 1’application dans le temps des
regies de ce droit. Elle apparait a plusieurs reprises par suite de la
designation comme competent du systeme dans lequel les regies de
droit civil ou de la famille viennent de changer. Dans ce cas, la designa-
tion d’un systeme donne comme competent ne conduit pas au resultat
definitif , car le systeme designe est marque d’une non-uniformite qui
exige une solution suppiementaire. La solution du conflit transitoire
devient alors une partie du probleme plus general qu’on appelle le
probleme de la loi non uniforme. II s’agit notamment de savoir si dans
un systeme indique comme competent on doit appliquer ses regies
anciennes (deja abolies) ou nouvelles (actuellement en vigueur).

Deux sortes de solutions sont possibles a cet effet. Premierement,
on peut laisser la solution aux regies de la lex fori ou, deuxiemement,
on peut la confier aux regies transitoires du systeme indique comme
competent. En droit international prive polonais, il est hors de doute
depuis longtemps qu’on choisit la deuxieme solution 62. Elle est prevue
par l’art. 5 de la loi polonaise portant droit international prive de 1965
selon lequel «lorsque dans l’Etat dont le droit est competent, sont en
vigueur plusieurs systemes juridiques, le droit de cet Etat determine
lequel de ces systemes sera applicable».

J’ai deja releve l’imprecision de cette formule au cours des travaux
de codification sur ladiite loi 63. Si la formule qui parle de plusieurs
systemes «en vigueur» est correct par rapport aux conflits interlocaux
et peut aussi etre justifiee relativement aux conflits interpersonnels .

(bien que, par rapport a ces demiers, il ne soit pas toujours exact de
parler des droits «en vigueur»), elle n’est pas convenable aux conflits
internes de lois dans le temps car le conflit transitoire ne regarde pas
les regies simultan£ment en vigueur. Actuellement n’est en vigueur que

Ce principe, foien qu’al m’ait pas &t6 exprim§ dans les dispositions legislatives,

a trouv£ son expression dans la jurisprudence polonaise de la .p6riode 1918 - 1939
entre airfares, dans »les arrets de la Cour Supreme du 24 juin 1931 (Zbi6r Urz^dowy,
Izba Cywilna, III, 2, 37/31) et du 26 octobre 1933 (Qizeczndctwo Sqddw Polsfcich,
XIII, n° 244) concernant les regies 6trangSres de droit transitoire.

M M. SOSNIAK, Uwagi do projektu polskiego prawa prywatnego miqdzynaro-
dowego [ Remarques eur le projet de droit international priv& polonais], «Nowe
Prawo», 1965, nos 7 - 8, p. 1011.

62
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la loi nouvelle. La loi ancienne n’est assur£ment pas en vigueur, mais
elle est admise a rapplication selon telles ou autres directives transitoires.

II faut, d'ailleurs, reconnaitre que ^imprecision th6orique mentionn£e
n’empeche pas en pratique d’appliquer r^gulierement Tart. 5 pr6cit£.

Le principe qui confie la solution au droit transitoire interne du
systeme indiqu6 a 6t6, en ggngral, admis en droit et dans la doctrine
de plusieurs pays, par exemple, dans la doctrine frangaise contempo-
raine 64, quoique non sans certaines reserves et exceptions “ . Des opinions
rapprochSes apparaissent 6galement dans la th^orie italienne la plus
r£cente 68. On peut aussi d£duire leur acceptation des 6nonciations
reenontrees dans la literature de droit international priv6 de certains
pays socialistes 67. De meme, la literature allemande se place a ce point
de vue en le d£duisant deN la conception duplication du droit Stranger
de la meme fagon que le juge du pays Stranger donnS (la conception
de Gesamtverweisung) 68.

Dans le cadre de la loi polonaise, la prise en considSration des
dispositions transitoires strangeres est particulierement justifiSe en
matiere de droit successoral. L’article 34 de cette loi prSvoit la compS-
tence de la loi nationale du de cujus «au moment de son dSces». Cela
ne veut pas dire que la loi reconnait comme compStentes les dispositions
Strangeres qui Staient en vigueur au moment du dSces du de cujus: La
loi polonaise n’indique comme compStentes que les regies de 1’Etat dont
le de cujus Stait ressortissant au moment mentionnS. Parmi ces regies,
il faut compter non seulement les regies substantielles concernant la
succession, mais aussi les dispositions transitoires.

II est permis d’en tirer la conclusion gSnSrale que les subdStermina-
lions temporelles concernent toujours Vindication de la totalitS du
systSme de droit competent et jamais une regie concrete de ce systeme.

64 La l'iste des positions plus nouvelles est pr£sent6e par H. BATIFFOL et
P. LAGARDE, op. tit ., vol. I, n° 332 (d’ailleuns partisans de ce point de vue).
Quant & la relation enitre les deux types des conflits de regies et ^application des
regies transitoires Strang&res en matidre de conflits mobiles (cette matiere est,
comme je l’ai dit, exclue de cette §tude) v. H. BATIFFOL, Conflits mobiles et
transitoires, Melanges Roubier, vol. I, Paris 1961, p. 39 et suiv.

65 Cf. a ce sujet amplement Y. LOUSSOUARN, P. BOUREL, op. tit ., p. 306
et suiv.

68 Cf. A. GIARDINA, Les lots Strangeres rStroactives en matikre de mariage
et de regimes matrimoniaux, «Revue Critique de Droit International Priv6», 1972,
n° 3, p. 404 et suiv.

87 D’ailleurs assez laconiques, comme par exemple dans le manuel tchdque de
Z. KUCERA, Mezinarodni pradvo soukromS, Praha 1975, p. 145.

68 Cf. G. MELCHIOR, op. tit ., p. 68, qui rapporte des exemples d’adoptiom de
ce principe par la jurisprudence allemande de premieres d£cennies du XXe siecle.
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Elies ne concernent done pas non plus la question de savoir laquelle
des regies suecessives dans le temps doit etre appliqu^e, car cette
question sera toujours tranchye par les regies transitoires ytrangeres.

2. Le probleme de la non-retroactivite

L’application des regies transitoires ytrangeres a-t-elle le caractere
absolu? Dans la pratique et la thyorie de diff £rents pays, 09 a avanc6
la possibility d’intervention de la clause d’ordre public en cas de retro-
activity pr£vue par le systeme de droit stranger 6fl. Les cas de non-
application des regies ytrangeres r£troactives avaient lieu plus d’une
fois par exemple dans la pratique frangaise; bien qu’il soit diffic,ile de
parler d’une uniformity de la jurisprudence frangaise a ce sujet 70.

En Allemagne, on a essayy d’introduire une graduation quant a la
question. Les tribunaux allemands reconnaissaient en principe les solu-
tions transitoires ytrangeres, meme rytroactives, mains dans les cas ou
la retroactivity violerait les droits acquis, ils refusaient d’appliquer ces
solutions n.

Parfois, par exemple en Italic, on considere la retroactivity du droit
ytranger comme «signal d’alarme» qui attire Fattention du juge sur
le lien de la situation juridique donnee avec FEtat dont les regies de
droit materiel ont subi un changement 72.

C’est deja dans la periode entre les deux guerres qu’en droit polonais
il ne faisait aucun* doute qu’en cas d’application du droit ytranger il

69 A ce sujet cf., entre autres, les opinions dans la litt£rature anglaise E. A.
MANN, The Time Element in the Conflict of Laws, «British Yearbook of Inter-
national Law», 1954, p. 217 et suiv. Le probleme est aussi soulign§ par A. GIAR-
DINA dans son article pr£cit£ de 1972, p. 417.

70. Cf. par exemple, la note de Ch. GAVALDA sous Farr^t du Tribunal de la
Seine du 10 octobre 1952, publiy dans la «Revue Critique», 1954, p. 165. Dans cet
arret, on a reconnu comme rytroactif et en consyquence applicable l’art. XI § ler
des dispositions introductives du dycret polonais portant droit des rygimes
matrimoniaux de 1946. L’arret de la Cour d’Appel du 2 juillet 1954, publiy dans
la «Revue Critique», 1954, p. 810, s’est prononcy contre Torpindon que la seule
rytroactivity du droit ytranger puisse engendrer son yvdetion en France pour la
raison d’ordre public. Maas dans un autre arret du 3 mars 1965, la Cour d’Appel
de Paris a constaty que la rytroactivity de la loi ytrangere reste en contradiction
avec l’ordre public frangais (Cf. «Revue Critique*, 1965, n° 3, p. 536), Comme on
le voit, il ne manque pas en matiere discutye des divergences considyrables mime
dans le meme pays.

71 Bien que le principe de protection des droits acquis n’ait mulle part yte
formuiy dans la lygislation allemande en vigueur. Quant aux exemples de la
jurisprudence allemande plus ancienne. v. G. MELCHIOR, op. cit., §§ 43 - 44 (pp.
69 - 70).

78 Ainsi A. GIARDINA dans l’article prycity de 1972, p. 424.
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faut l’appliquer dans la meme etendue que le ferait le tribunal de FEtat
ytranger donn£. Le tribunal polonais ne pourrait done appliquer la
disposition etrangere abrogee retroactivement dans l’Etat dont le droit,
est indique comme competent 7S. Le refus duplication des dispositions
transitoires etrangeres en eas de leur retroactivity serait d’autant plus
sans aucun fondement que dans le systeme actuel du droit civil polonais,.
Fart. 3 du code civil admet express£ment Feffet retroactif lorsqu’il
resulte «du texte ou du but de la loi».

3. Autres problemes transitoires

A cote de la conception presentee qui recommande de s’adresser aux
directives transitoires etrangeres, est egalement connue, mais assez ra-
rement appliquee, la construction de ce qu’on appelle de petrification
des situations juridiques (Versteinerung), e’est-a-dire leur petrification,

dans la forme qu’elles ont eu au moment du «detachement» de leur
Etat d’origine.

La susdite construction conduit au refus d’application de tout droit
etranger nouveau 74. Ainsi, lorsque cette construction apparait dans la
litterature contemporaine, elle ne trouve Fapplication qu’aux groupes
des rapports juridiques determines. Makarov, par exemple, Fadmettait
seulement pour les obligations delietuelles et pour Fappreciation de la.

capacity matrimoniale. II ne Fadmettait pas dans d’autres domaines, en
matiere de succession par exemple 7B. Dans cette conception on met
Faccent sur le lien particulier du rapport juridique determine avec un
Etat etranger ou bien avec FEtat du for.

Comme nous admettons Fapplication des principes transitoires etran-
gers, la question se pose comment agir a defaut de cette sorte des prin-
cipes pour la situation donnee? Dans la litterature allemande 76, on

73 Ainsi 1’arret precite de la Cour Supreme du 26 octobre 1934. On a souligne
expressement dans cet arret que la retroactivite des dispositions internes etrangeres
ne pouvait etre consider̂ comme incompatible avec les principes fondamentaux
de Tordre juridique polonais.

74 Cf. avant tout W. WENGLER, Skizzen zur Lehre von Statutenwechsel ,
«Kabels-Zeitschrift fur Auslandisches und Internationales Privatrecht», 1958, p. 544'

et suiv. Cf. aussi dans la litterature anglaise KNITTEL, The Temporal Dimension
in the Conflict of Laws, «British Yearbook of International Law», 1964, p. 105
et suiv. Cette conception est aussi pr6sentee par A. GIARDINA -dans son article'
precite de 1972, p . 421.

75 Cf . A. N. MAKAROV, Grundriss des interiationale Privatrechts, Frankfurt
a/M. 1970, p. 91.

78 Par exemple L. RAAPE, Internationales Privatrecht, 5e 6d., Berlin 1961,.
p. 13 et aussi FIRSCHING, Internationales Privatrecht, 1974, p. 69 et suiv.
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applique alors le principe de l’«6tat de fait ferme». Si l’&tat de fait deter-
mine ou la situation juridique d£termin£e ont §t£ «ferm£s» sous l’empire
de la loi ancienne, on les soumet int£gralement a ses dispositions. Dans
le cas contraire et par rapport aux faits nouveaux concernant les
situations juridiques existant depuis longtemps (par exemple, les modi-
fications du contrat), on applique la loi nouvelle.

La loi polonaise ne fournit pas dedications en cas d’absence des
dispositions transitoires etrangeres. II existe ainsi une grande liberty
pour le juge a ce sujet. Malgre cela, il ne semble pas recommandable
d’appliquer dans ce cas des constructions th£oriques sp6ciales comme,
par exemple, celle qui a £t£ presentee ci-dessus. En outre, il faut prendre
•en consideration le fait qu’en droit transitoire — comme je l’ai relev6
plus haut — il est impossible de parler des regies rigides 6tablies une
fois pour toutes (sauf de tels principes fondamentaux comme, par
exemple, le principe de la non-r6troactivit£), des regies qui pourraient
etre appliqu6es sans £gard au moment concret du changement l£gislatif
et ind£pendamment du territoire concern^. C’est pourquoi, a d£faut des
•dispositions transitoires internes de l’Etat donn£, le juge polonais doit
s’adresser aux principes transitoires g£n6raux de cet Etat qui lui parais-
sent les plus convenables a Tapplication dans le cas et au moment donnas
et baser sur eux le choix entre Tancienne et la nouvelle loi mat6rielle

^trangere.
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Incapacitation

Application for incapacitation of a citizen of the United States of
America having his domicile in Poland. — Lack of jurisdiction of Polish
courts.

Supreme Court, Civil Chamber. Decision of November 6, 1978
(IV CZ 127/78) concerning the application of Eugenia U. for the
incapacitation of Stanislaw W. (Decisions of the Supreme Court, Civil
Series, 1979, No. 7— 8, item 155).

Eugenia U., daugther of Stanislaw W. citizen of the United States
of America domiciled in Poland applied to the Voivodship Court in
Rzeszow for the incapacitation of her father in order to ensure his
livelyhood in the future and to protect him against squandering his
money. The Voivodship Court rejected the application because of the
lack of national jurisdiction. The applicant submitted the matter to the
Supreme Court which witheld the decision of the Voivodship Court and
stated, among other things, the following:

“ In her complaint the applicant maintains that the party to the case has
his domicile in Poland and that this circumstance is of essential importance in
dealing with the case. In her view national jurisdiction is applied by analogy to
this kind of cases, in the same way as in cases of succession. A citizen of another
state having his permanent residence in Poland is subject to national jurisdiction.
Hence, she considers that there was a breach of Articles 1099 and 1106, paragraph
1 of the Code of Civil Procedure.

“ These objections and the legal arguments voiced in their support are
unwarranted. They have no basis in the laws in force. Pursuant to Article 1106,
paragraph 1 of the Code of Civil Procedure, which is the sole provision applying
to the case, matters concerning the incapacitation of Polish citizens belong to
the exclusive jurisdiction of Polish courts; Polish courts are also competent to
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deal with cases of statless presons if they have their domicile in Poland. Apart
from that latter case the problem of domicile of a person in Poland has no’

bearing in the light of Article 1106, papragraph 1 of the Code of Civil Procedure.
That is why it can be stated that the arguments contained in the complaint
notwithstanding, the connecting factor of domicile itself is of no essential
importance when deciding about the question of exclusive jurisdiction of a
Polish court in a case concerninig incapacitation.

“ The case must, however, be considered from still another point of view.
“ The provision of Article 1106, paragraph 1 of the Code of Civil Procedure

deals with the problem of exclusive jurisdiction. The consequence of that fact is,
in particular, that a decision by a foreign court incapacitating a Polish citizen
or a stateless person domiciled in Poland, could have no legal, material or
procedural effects in Poland. Such a decision by a foreign court could not, in
the light of Article 1146, paragraph 1, alinea 2 of the Code of Civil Procedure,
be recognized in Poland, because one of the premisses of recognition is the fact
that the case does not belong, according to Polish law or to an international
treaty, to the exclusive jurisdiction of Polish courts or courts of a third state.
However, there is another consequence arising from the exclusive jurisdiction.

“ It results from the provisions of international civil procedure, that apart
from the category of exclusive jurisdiction one knows also of the simple concept
of ‘national jurisdiction’. In the light of this distinction the question arises as to
whether the mere fact that the Code of Civil Procedure deals as regards a;
specific kind of cases only with the problem of ‘exclusive jurisdiction’ means
that a Polish court can in this sphere rule only in such cases which are reserved
to its exclusive jurisdiction, with the exclusion of all other possible cases.

“ In this respect attention must be paid to the fact that in the doctrine of
international procedure there is, apart from the concept of exclusive national
jurisdiction and national jurisdiction (facultative, parallel), also the concept of
excluded jurisdiction (iurisdictio exclusa). It can be admitted that excluded
jurisdiction is, as a rule, the result of a legally regulated national jurisdiction
to a certain extent in that sense, that if the legislator submits a specific category
of cases to the exclusive jurisdiction because of specific connections (for instance
nationality), then, in other cases (for instance, concerning foreigners and applying
the same connection, namely nationality) he excludes national jurisdiction as re-
gards such other persons. In this respect, there is a fundamental difference
between the effects in the field of jurisdiction — between ‘national jurisdiction’
which is at the same time a facultative jurisdiction, not excluding in principle
the jurisdiction of the courts of another state — and the ‘exclusive national
jurisdiction’, whose counterpart is outside that scope the excluded jurisdiction
(the exclusion of national jurisdiction).

“ The use by the legislator of the construction of ‘exclusive national jurisdiction’
means not only that some cases had been reserved for the jurisdiction of Polish
courts with the exclusion of the courts of other states, but has also another
meaning, namely, it constitutes in fact a negati've definition of the scope of
competence of Polish courts in cases involving so-called foreign elements. This
means that a Polish court is entitled to rule in the sphere of specific legal
relationships (specific kinds of cases) only and exclusively within the scope
provided for in the norm regulating exclusive jurisdiction.

“ However, this interpretation applies only to these cases, when the legislator
regulates within the scope of specific cases only the question of exclusive
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competence, without determining, as is the case in the situation foreseen in
Article 1066, paragraph 1 of the Code of Civil Procedure, the norm concerning

‘national jurisdiction’. A different regulation is contained in Article 1108, paragraphs
1 and 2 of the Code of Civil Procedure whose provisions deal in a different manner
with the situations subjected to national jurisdiction and the situations subjected
to exclusive national jurisdiction.

“ In the present legal situation, the extension of the national jurisdiction of
the Polish courts in cases concerning incapacitation to other cases over and
above those covered by exclusive national jurisdiction, would lead to a broadening
ot the national jurisdiction unintended by the legislator and unjustified by
considerations of international nature.

“ In a situation covered by Article 1106, paragraph 1 of the Code of Civil
Procedure, i.e. by exclusive jurisdiction based on the connecting factor of
nationality, there is no ground to admit that there is a need to invoke the doctrinal
construction of jurisdiction based on the necessity to ensure the prooer care, at
least on a provisional and emergency, basis, of a foreigner, in relation to whom
jurisdiction is excluded. That is why in this concrete case concerning incapac^a^on
the Voivodship Court was correct in not accepting the request of the applicant
to issue a temporary injunction within the framework of protection in matters
of property (the bank account in foreign exchange of the participant in the
proceedings).

“ For all these reasons it is to be concluded that in the ligth of Article 1106,
paragraph 1 of the Code of Civil Procedure, cases concerning incapacitation of a
citizen of a foreign state are not subject to the national jurisdiction of Polish
courts, even when the person involved had his or her domicile in Poland.

“ From a general point of view, it can be said that in the f ^eld of provisions
concerning international civil procedure it is not possible to rule out, as a matter
of principle, the application in specific cases of an interpretation of provisions
by way of careful analogy, as is the case as regards the remaining provisions
of the Code of Civil Procedure. However, because of the nature of the provi-
sions concerning national jurisdiction and, especially, the provisions regulating
‘exclusive national jurisdiction’, one must exclude, in principle, the admissibility
of expending the category of cases, which could be subject to national jnr^H'ct’on,
exclusive national jurisdiction or its exclusions, as far as Polish courts are
concerned.

“ Finally, it must be stated that in this case one does not deal with the
problem of double nationality, which in the legislations regulating it rises
particular questions connected with national jurisdiction” .

Marriage

Marriage contracted before the Consul of Equadore in Moscow.
Action for the determination of the existence of marriage. — The premis-
ses of validity of a consular marriage. — The application of the law of
the state in which the marriage was contracted.

Supreme Court, Civil Chamber. Decision of January 22, 1980
(II CZ 1/80) concerning an action brought by Janusz Z. against INftaria



MACIEJ TOMASZEWSKI222

Patina P. for the determination of the existence of marriage. (Decisions
of the Supreme Court, Civil Series, 1980, No. 10, item 188).

On November 9, 1977, Janusz Z. (Polish citizen) and Maria Patina P.
(citizen of Equador) declared before the Consul of Equador in Moscow
that they want to get married, whereupon a marriage certificate was
immediately issued. The validity of that marriage was questioned by
Polish institutions, as a result of which Janusz Z. applied to the
Voivodship Court in Wroclaw asking the court to determine that his
marriage existed also in the light of the law in force in Poland. The
court however rejected the application claiming the inadmissibility
of court procedure.

As a result of a complaint by the applicant, the Supreme Court
overruled the decision of the Voivodship court, giving for it the
following reasons:

“ The questioning of the validity of a marriage rises doubts as to whether
the marriage of the parties exists in the light of the law in force in Poland.
The plaintiff has therefore a legal interest in obtaining a statement by a competent
organ to the effect that when concluding that marriage all necessary conditions
required by the law have been met. From the fact that Article 1, paragraph 2
of the Family Code expressly permits to bring an action concerning the determina-
tion of the non-existence of a marriage, the Voivodship Cour arrived however, at
an erroneous conclusion that a party can prove the existence of a marriage only
through an administrative procedure concerning the production of a national act
reproducing a foreign marriage certificate (Article 63., alinea 1 of the law
on Civil Status Registry). The contradiction results both from the principle that
wherever the law opens up the possibility to ask for a negative determination
there is no obstacle to ask for a positive determination as well as — and even
above all — from the connection of Article 1 of the Family Code with the
provisions of Article 425 of the Code of Civil Procedure, which authorizes a
married person to apply also for the determination of the existence of marriage.

“ The application for determination is, however admissible only when the
existence of marriage does not result from the mere presence of a marriage
certificate, and the law does not provide for an administrative procedure
which could lead to the same end (Article 1 and Article 2, paragraph 3 of the
Code of Civil Procedure). The scope of examination by a superintendent register
(supervising organ) in a procedure of the type “ act-registration” as regulated in
Article 63 alinea 1 of the Decree of June 8, 1955 on Civil Status Registry (“ Journal
of Laws” No. 25, item 151 as ammended) is restricted to the determination as to
whether the submitted extract from the registry act is a civil status registry act in
the light of foreign law. However, a marriage certificate constitutes proof that a
marriage was actually contracted, but is not a premisse of its validity. This means
that the refusal to deliver in this particular procedure a Polish certificate reproduc-
ing a foreign marriage certificate of a Polish citizen with a foreign citizen does not
exclude the possibility to request, within the framework of a civil process, for
a determination that the marriage, contracted by the parties in conformity with
the conditions required by the national law of each of them and in the form
prescribed by that law or in conformity with the law in force in the state where
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the marriage was contracted, (Article 14 and 15 of the Act of November 12, 1965,.
private international law, “ Journal of Laws” , No. 46, item 290) exists also in the
light of the law in force in Poland. The adjudgemant as to whether there was
no breach of so conceived premisses of marriage validity (Article 16 of the above
mentioned Act) was reserved in Articles 425 and 1100 of the Code of Civil Procedure
to the civil courts. A verdict determining the existence of marriage, valid erga
omnes (Article 435 of the Code of Civil Procedure) — is therefore subject to-
registration in the registry books. [...]

“ When examining the case the Voiyodship Court must deal, in the first place,,

with the requirements concerning the form of marriage set forth by the law of
the state in which the marriage was contracted. From that point of view the
complaint could be in principle considered as justified in substance (Article 15,

paragraph 2 of the international private law — substitution in favour of lex lociy
if according to the law in force in the FRSSK a citizen of the Republic of Equador
had been entitled to contract a marriage in the Consulate of Equador in Moscow
with a Polish citizen. What matters is therefore not only whether a foreign
representation had the authority given to it by its own state to act in thalj
capacity, but also whether the state on whose territory that representation acts
permits such practice. [...]”

Guardianship of a Minor

Guardianship established in the USSR over a minor Polish citizen..— Action for maintenance in favour of a minor brought in Poland
against parents. — Agreement between Poland and the USSR on legal
assistance and legal relations in civil, family and penal cases of
December 28, 1957.

Supreme Court, Civil Chamber. Resolution of September 24, 1979
(III ZCP 53/79) in the case of the action brought by Danuta S. acting,

through her guardian Anna K. against Michal S. and Bronislaw K.
concerning maintenance (Decisions of the Supreme Court, civil series,,
1980, No. 1, item 6; see also critical comments by A. Mqczynski, “Pan-
stwo i Prawo” , 1980, No. 10, p. 137 ff.).

A minor Polish citizen, daughter of divorced parents, went as a very
young child to the Soviet Union to live with her grandmother from-,
the mother’s side and remained there for many years, against the will
of her father. The appropriate organ of the Ukrainian SSR confirmed
the grandmother in her capacity as the guardian of the child. Meanwhile,
the father of the girl, living in Poland and in possession of his parental
authority, obtained a binding decision by a Polish court ordering the
grandmother to return the child to him. In spite of the fact that the
decision by the Polish court was recognized in the USSR and that
a USSR court ordered its compulsory execution, the decision was not
carried out. On the other hand, the grandmother acting as a guardian
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brought an action to the district court against both parents for
maintenance in favour of the child. The district court rejected the
action claiming that the grandmother can not ask for maintenance
from the father, since she keeps the child against his will. Examining
the appeal of the plaintiff , the Voivodship Court addressed, pursuant
to Article 391 of the Code of Civil Procedure, the following legal
question to the Supreme Court:

“ Can a guardian established for a minor child, in accordance with Article
'37 of the Agreement between Poland nad the USSR on legal assistance and legal
relations of December 28, 1957 — “ Journal of Laws*’, 1959, No. 32, item 147
(irrespective of the fact that the father residing in Poland has full parental
authority) have the power to act on’ behalf of the child in an action involving
maintenance against the parents in a situation when by a bindig decision of a
Polish court the guardian was ordered to return the child to her father, when
a USSR court permitted the compulsory execution of that decision on the USSR
territory pursuant to Article 53 of the Agreement, when the decision was not
bemg carr;ed out and, in particular, the guardian did not loce the right to repre-
sent the child after the entry into force of the decision of the USSR court.”

In his reply the Supreme Court stated the following:

“ The appointed guardian of a minor Polish citizen residing in the USSR,
pursuant to Article 37 of the Agreement between Poland and the USSR on legal
assistance and legal relations in ciyil, family and penal cases of December 28,
1957 (“ Journal of Laws” , 1958, No. 32, item 147), in a situation when the parents
are invested in the parental authority and when an action has been brought
against them for maintenance in favour of that minor, must be treated as an

-ad hoc guardian appointed on the basis of Article 99 of the Family Code/

In the reasons for this resolution the Supreme Court mentioned the
following:

Polish law provides for the possibility of restricted representation of
a minor, in spite of the fact that the parents enjoy parental authority, among other
things, in order to permit the action against the parents in the name of the minor.
Such a representative with restricted scope of action is an ad hoc guardian
provided for in Article 99 of the Family Code. In these circumstances the grand-
mother can be treated as such a guardian, since an ad hoc guardian of the minor
was not appointed by a Polish guardianship court.

“ This assessment cannot be modified by the fact that the respondent was
not ab'e — in spde of his be ~t efforts and because of the resistance o^ fbe *rand-

mother — to bring back the child to the parental home. For, irrespective of
the reasons why the child is not living with her parents, they must provide for
her livelihood. In particular, the refusal to provide maintenance by the parents
cannot, in this particular case, constitute some kind of punishment inflicted on
the grandmother, who acting against the law prevents the return of the child to
her parents.”
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Sea Transport

The carriage of cargo on vessel placed on time-charter. — The carrier
not mentioned in the bill of lading. — The importance of reference in the
bill of lading to the charter-party. — The lack of solidary responsibility
of the ship’s operator and the time charterer.

Supreme Court, Civil Chamber. Decision of March 31, 1978 (II CR
490/78) in the case involving an action brought by the Insurance and
Reinsurance Company “ Warta” in Gdynia against the foreign “ Artagan
Shipping Co” for damages (Decisions of Polish Courts and Arbitration
Commissions, 1979, fascicule 4, item 75, with critical comments by
J. Lopuski).

The plaintiff , i.e. the “ Warta” Company invoked the fact that
pursuant to Article 300 of the Maritime Code it had entered into the
rights of the Polish Foreign Trade Company “ R” as the possessor of
the bill of lading and asked that the defendant, i.e. the “ Artagan”
Company be sentenced to pay damages for the non-delivery in full of
the goods specified in the bill of lading. The defendant Company claimed
that it did not conclude a contract of carriage which was at the basis
of the plaintiff’s claims, for during the time of carriage the ship
“ Artagan” which constituted its property was placed on a time-charter
to the S. and K. Company in London, which was not a party to the
dispute. The bill of lading did not mention the name of the carrier,
referring only to the charter-party. After the rejection of the complaint
by the Voivodship Court in Gdansk, the plaintiff applied for a revision
to the Supreme Court which, in his decisions of August 26, 1976, (II
CR 272/761 overruled the verdict, referring the case to the Voivodship

court for reconsideration. The Supreme Court expressed the view that
the reference in the bill of lading to the charter-party was tantamount
to the indication of the charterer as the carrier in the understanding of
Article 127, paragraph 2, alinea 1 of the Maritime Code.

Having examined the case for the second time, the Voivodship court
rejected the complaint. The plaintiff applied again to the Supreme
Court which dismissed the appeal. In the reason given for his verdict
the Supreme Court stated the following:

**[...] The Maritime Code, aiming at protecting the interests of the creditor
in a situation when there is uncertainty as to the person of the debtor, defined
in a different way the principles of responsibility when it is based on the bill
of lading or when it arises from other obligations contracted bv the master of
the vessel in the scope of its exploitation. In the first case, if the carrier was
not mentioned in the bill of lading the responsibility is exclusively that of the
ship’s operator (Article 127, paragraph 2 of the Maritime Code); in the second

15 — Polish Yearbook of International XI
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case, when the master failed to declare to the creditor when contracting the
obligation that he acted in the name of the charterer, the responsibility falls upon
the ship's operator and the charterer jointly and severally (Article 184, paragraph
3 of the Maritime Code). This time we are dealing with the first case and, since
the master (acting as the agent) when drawing up the bill of lading indicated
the carrier, it is only the carrier who bears responsibility” .

Sea Transport II

Responsibility for damage to transported cargo. — The choice of law.— The interpretation of the US Carriage of Goods by Sea Act of 1936.
Supreme Court, Civil Chamber. Verdict of Seven Judges of the

Supreme Court of April 21, 1979 (III CRN 305/78) in the case arising
from an action by the Insurance and Reinsurance Company “ Warta”
against the Shipping Company I.D. in Panama and the Insurance
Company W. in London for payment (Decisions of Polish Courts and
Arbitration Commissions, 1980, fascicle 5, item 82, with critical com-
ments by J. Lopuski).

The I.D. Company, shipowner of the “ Santa Clio” contracted an
obligation to carry from the USA to Szczecin for the Foreign Trade
Company “ R” (the consignee) a load of 11,000 tons of oats fodder. In
proof of the reception of the cargo on board the ship a bill of lading
was drawn up, the effects of which were subject to the US Carriage
of Goods by Sea Act of 1936. After arrival to Szczecin, during the
unloading operations, the ship was ballasted and the tanks filled with
water. During the ballasting operation 203 tons of oats were soaked.

The damage to the receipient of the bill of lading “ R” was compen-
sated by the Insurance and Reinsurance Company “ Warta” , which
entered in the rights of the former creditor and applied for a verdict
of joint and several compensation by virtue of regress from the shipow-
ner, as responsible for the damage and from his London insurer.

The case was completed December 2, 1977 by a binding verdict of
the Supreme Court which dismissed a revision from the verdict of the
Voivodship Court of August 23, 1977, which rejected the action.
However, as a result of an extraordinary revision filed by the Attorney
General of the Polish People's Republic, the Supreme Court overruled
the verdict of December 2, 1977 and the verdict of the Voivodship
Court of August 23, 1977 and referred the matter for reconsideration
to the Voivodship Court.

In reasons given for its ruling the Supreme Court stated the following:
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“ The US Carriage of Goods by Sea Act of 1936 which applies to this contract
of carriage, imposes on the carrier the obligation to carry out the transport^storage, preservation and discharge with due diligence (paragraph 3, alinea 2 of
the Act). All clauses and agreements liberating the carrier or the ship from
liability for loss or damage incurred by the goods or in connection with the
goods because of neglect, fault or infringement of the duties or obligations provided
for in this paragraph or limiting such liability otherwise as provided for by the
Act are null and void (paragraph 3, alinea 8 of the Act). It frees, however, the
carrier from liability for loss or damage resulting from an act, neglect or fault of
the master, crew men, pilot or persons employed by the carrier in the navigation
or administration of the ship (paragraph 4, alinea 2 (a) of the Act).

“ The interpretation of the provisions referred to and functionally interconnected,
as rightly pointed out by the plaintiff , constitute a comprehensive and integrated
whole, as far as the basis of liabiliy of the carrier for damage is concerned, must
lead to the conclusion that although the nautical fault of the crew (in the
navigation or administration of the ship, comp, also . Article 156, paragraph 2,
alinea 1 of the Maritime Code), exculpates the carrier, but this does not apply
to his obligation to exercise due diligence of the goods — pursuant to paragraph
3, alinea 2 of the Act — to carry out properly carriage, storage, preservation and
discharge.

“ The wrong ballasting of the ship constitutes neglect in the field of its
administration and is covered — because of the nautical aim of ballasting — by
the exception provided for in paragraph 4, alinea 2 (a) of the Act. However, if a
nautical fault (in this case — wrong ballasting) were to result in a damage to the
cargo, it is necessary to examine whether and to what extent the carrier neglected
to carry out his duties to protect the cargo in connection with this fault. This
applies above all to the possibility to prevent faults by the crew and to restrict
the ill-effects of such faults, as a result of which the exception provided for in
paragraph 4 must be restricted accordingly.

Recognition of a Foreign Judgement I

Adoption pronounced in the USA. — Premisses of recognition. — Lack
of exclusive jurisdiction of Polish courts. — Conformity with fundamental
principles of the legal order of the Polish People's Republic. — The
inadmissibility of examination of the merits of a foreign judgement.

Supreme Court, Civil Chamber. Decision of April 21, 1978 (IV CR
65/78) in the case submitted by Rozalia S. and Bronislaw S. with the
participation of Aniela S. and Jozef S. concerning the recognition of
a judgement by a foreign court (Decisions of the Supreme Court,
civil series, No. 1, item 12).

Rozalia and Bronislaw S., married and domiciled in Chicago, USA
applied to the Voivodship court in Nowy S^cz for the recognition as
effective on the territory of the Polish People's Republic of an order
of the District Court of Cook County, State of Illinois, of January 17,
1975, concerning the full adoption (adoptio plena) of a minor Polish
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citizen, Rozalia S., born in 1961, daughter of Jozef S. and Aniela S.
The court rejected the application motivating its decision by the fact
that pursuant to Article 22, paragraph 2 of the Polish private internation-
al law, when deciding on adoption it is necessary to observe the require-
ments of Article 118 of the Polish Family and Guardianship Code. In
the opinion of the Voivodship Court, this condition had not been met by
the District Court of Cook County, because neither the adopted girl
of 14 years of age nor her mother had expressed their consent. Only
the father agreed, whereas the expression of agreement by the mother in
the proceedings concerning the recognition of the act of adoption
constituted no proof that such agreement existed at the date when the
adoption was pronounced. Furthermore, the possibility of recognizing
the order of the District Court of Cook County is excluded, according
to the Voivodship Court, by the clause of public policy (Article 1146,
paragraph 1, point 4 of the Code of Civil Procedure).

The applicants lodged an appeal to the Supreme Court, which changed
the decision of the Voivodship Court and recognized as effective on the
territory of the Polish People’s Republic the order of the District Court
of Cook County concerning the adoption of Rozalia S.

Giving reasons for its decision the Supreme Court stated the following:

“ Pursuant to Article 1101, paragraph 2 of the Code of Civil Procedure
the jurisdiction of Polish courts, in cases involving adoption and concerning
persons who include at least one person with Polish citizenship, is exclusive only
in such cases, when the adopter and adopted have their domicole in Poland’,*
The Voivodship Court established that applicants (adopters) are domiciled in
Chicago. Thus, in this case there is no negative premisse of recognition of a
foreign judgement, as provided for in Article 1146, paragraph 1, point 2 of the
Code of Civil Procedure.

“ [...] The order, which is to be recognized, states that the father of the child
gave his consent to the adoption and mentions also the reasons why the consent
by the mother was considered unnecessary. It can therefore be concluded that
the law of the State of Illinois includes both parents of the adopted child, the
same as in Article 586 of the Code of Civil Procedure, into the group of participants
in the procedure. The participant person Aniela S. was not deprived of her pos-
sibility of defence, for she could express herself on the matter of adoption of her
daughter, and she did so in a letter addressed to the Court. Her consent was not
taken into account when the order was pronounced because the letter arrived after
the closure of the proceedings.

“ From the reference in the justification to point 5, paragraph 1, Article 1146
of the Code of Civil Procedure it can be construed that, in the Voivodship Court’s
opinion, the clause of public policy excludes the recognition of the order of the
District Court of Cook County. However, the provision of Article 1146 paragraph 1,
point 5 of the Code of Civil Procedure cannot be interpreted as tantamount to
the introduction of a requirement, according to which foreign judgements must
be in full accord with all corresponding provisions of Polish law. This provision
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requires accord only with the fundamental principles of the legal order of the
Polish People’s Republic and these must be understood as including the constitu-
tional principles, as well as the principles governing the various spheres of law,
especially civil, family, labour and procedural law.

“ As far as family law is concerned, it is the welfare of the child which is of
paramount importance; a child can be adopted only when this is for his own
good (Article 114, paragraph 1 of the Family and Guardianship Code). The
Voivodship Court had not determined that the adoption pronounced January 17,
1975 voilated that principle.

“ On the other hand, the evidence gathered in this case indicates that Rozalia S.
accepted the adoption and had no intention to sever the bonds with her new
family which had been hers for three years.

“ Finally, the Voivodship Court was wrong when accepting that the mother
and the child did not express their consent to the adoption, as called for by
Article 118, paragraph 1, of the Family Code, and without which the act of
adoption could not be performed, pursuant to Article 22 of the international
private law. The Voivodship Court did establish that the mother of Rozalia S.
agreed to the adoption of her daughter by the applicants and confirmed that
agreement in the course of the proceedings [concerning the recognition of the
adoption order — note by M. T.] The fact that the letter did not reach the foreign
court before the closure of the proceedings cannot impair the mother's consent.
As far as the consent of the adopted child is concerned, she expressed it by her
presence at the foreign court. Since 3 years have elapsed from that event, and
since tne relations between the adopted child and the adopters are shaping up
well, it is not possible to interpret the bevaviour of the adopted child in any
other way.

“ As laid down by the jurisprudence of the Supreme Court, the Polish court
which pronounces itself on the recognition of a foreign judgement, does not
examine the substantive merits of that judgement (Decision of November 5, 1975,
I CR 625/75, OSNCP 1976, item 215). The recognition of the adoption order of the
District Court of Cook County cannot be therefore made dependent on a apprecia-
tion as to whether the consent provided for in Article 118, paragraph 1 of the
Family and Guardianship Code was expressed in a due form and as to whether
the court ruling on the adoption had at its disposal before the closure of the
proceedings sufficient proof in this matter, when in fact such a consent existed” .

Recognition of a Foreign Judgement II

Divorce ganted in the USA. — The legal interest in an application
for recognition. — Exclusive jurisdiction of Polish courts as a negative
premisse of recognition. — The concept of domicile. — The change of
domicile. — The moment determinant of the establishment of the premis-
ses of recognition of a foreign judgement.

Supreme Court, Civil Chamber. Decision of July 15, 1978 (IV CR
242/78) in the case of the application by Zofia P. concerning the
recognition of the judgement of a foreign court. (Decisions of the
Supreme Court, Civil Series, 1979, No. 6, item 120).
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Zofia P. applied to the Voivodship Court in Katowice for the
recognition of a decree by the District Court of Cook County, State of
Illinois, USA, of April 4, 1977, dissolving the marriage of Zofia P. with
Piotr P. The Voivodship Court rejected the application, stating in the
reasons given for it that the applicant had to start divorce proceedings
before a Polish court, since she was domiciled in Poland and that,
furthermore, she had no legal interest in asking for the recognition of
the divorce.

As a result of an appeal lodged by the applicant, the Supreme Court
overruled the decision of the Voivodship Court and referred the case
to it for reconsideration.

Giving reasons for its decision the Supreme Court stated, among
other things:

“The complainant is right when objecting against the contention by the
Voivodship Court that there is no legal interest. Pursuant to Article 1147, paragraph
1 of the Code of Civil Procedure, each person having in it legal interest can
apply for the recognition of a judgement of a foreign court. In the light of this
provision the complainants are in each case authorized to ask for the recognition
of the judgement of a foreign court, and without a need to demonstrate in a(
concrete way the existence of a legal interest, parties to a process and all other
persons who participated in it in the capacity of principal and accessory interveners
and their successors. With respect to parties in a divorce proceeding this principle
means that the authority is granted in each case to the divorced spouses. Other
persons must demonstrate the existence of a legal interest when asking for the
recognition of a judgement of a foreign court.

“ The rejection of the application for that reason is therefore unjustified. On
the other hand, the solution of this specific case depends, above all, on the
elucidation whether the decree of the USA divorce court concerning the partici-
pants in the proceedings can be recognized by a Polish court in the light of
Article 1146, paragraph 1, point 2 of the Code of Civil Procedure, which as one
of the premisses of recognition of a foreign court judgement considers a deter-
mination that, pursuant to Polish law or international treaty, the case does not
belong to the exclusive jurisdiction of Polish courts or courts of a third state.
As it results from the wording of the above mentioned provision, reference must
be made in this case to Article 1100, paragraph 2 of the Code of Civil Procedure,
which provides for the exclusive jurisdiction of Polish courts in matrimonial
cases, provided that both spouses have their domicile in Poland. It is no accident
that the legislator accepts as the criterion of jurisdiction (jurisdictional connecting
factor) in these cases ‘the place of domicile* and not the ‘place of simple residence*
(comp, for example, Article 1103, p. 1 of the Code of Civil Procedure). This can be
explained by the desire to base national jurisdiction on a firm and stable factual
and legal foundation. There Is no ground for admission that the concept of
‘domicile* and ‘place of domicile* are in all legal systems univocal. However, in
this particular case it is the meaning of these concepts under Polish law which
is of decisive importance. For, the principle (though admitting exceptions) is,
that also in the sphere of procedural law — in the case of both civil and strictly
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procedural law — the qualification of legal concepts is carried out on the basis
of the the law in force in the state of the adjudging court. And since the
provisions dealing with international civil procedure fail to define the concept of
‘domicile’, it is necessary to reach for the provisions of the civil code, namely to
Article 25 of the Civil Code, according to which the place of domicile of a
natural person is the place where that person remains with the intention of
permanent residence.”

“ Such an interpretation of this provision leads to the conclusion that the place
of domicile constitutes, in a certain sense, the individual mark of a human being.
The domicile constitutes a legal qualification of a specific relationship between
a person and a place. The legal construction of domicile is composed of two-
elements: the stay in a given locality and the intention of permanent residence.
The permanence of residence in a given territory is reflected, above all, by such
a stay which aims at establishing there a centre of one’s personal and business
interests, i.e. a centre of actual human activity. ‘Intention’ in this context means
not only the subjective will but such a will which can be determined upon;'

objective and measurable circumstances. When determining whether a will exists
it is not enough to rely on declarations of the interested person.

“ It is therefore necessary to consider the situation of a person who, while
domiciled in Poland, goes abroad. In such a case we may be confronting various
sets of circumstances which must be treated differently from a legal point of
view, especially when the person in question is married. It cannot be excluded
that a married person who went abroad and is staying there has its domicile
abroad and not in Poland. However, not in each case involving travel abroad and
even long periods of residence abroad there is a change of domicile resulting in
legal consequences. This applies, in particular, to travel with the purpose of study,
to travel in a diplomatic mission, on 'official business, to travel in the search
of temporary employment. However, in some cases, a married person goes abroad,
above all, in order to get a divorce which, in the light of the family law in force
in his country it would be difficult to achieve or which would be excluded for
a certain period. Of course, under such circumstances the main aim is to evade the
obstacles in obtaining a divorce under national law. Such an intention cannot,
of course, have any essential importance when interpreting Article 25 of the Civil
Code in the situation under consideration. Without overriding importance for the
acceptance of a change of domicile from that in Poland to that abroad is also
the fact that person involved has a permit of permanent residence in the country
where he or she remains. Foreign authorities may act for various reasons, which
cannot always be construed as conclusive evidence of a change of domicile from
the point of view of the law of this country. Considered from that point of view,
the question as to whether the person involved went abroad for a limited period,
as witnessed by the necessary travel documents (e.g. pasport), is no doubt of
essential importance. The mere circumstance that immediately after having gone
abroad or later, a person in such a situation decided to establish there his or her
centre of personal and business interests cannot justify the conclusion that his
or her place of domicile had from that moment become the place of domicile
abroad.

It must be pointed out that considerations concerning the place of domicile in
Poland and its change to a place of domicile abroad cannot be abstracted from
the problems affecting the premisses of recognition of the foreign cour judgement.

“ Therefore, when considering the premisse (Article 1146, paragraph 1, p. 2 of
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the Code of Civil Procedure) of recognition of a foreign judgement account must
be taken also of the moment which is of importance for the determination of
premisses of recognition of a foreign judgement; in particular, it is necessary to
establish whether it is the moment of adjudgement by a foreign court which is
of overriding importance, or the moment of adjudgement in the proceedings
involving the recognition of the judgement of a foreign court. As a general rule
it can be stated that the case ought not to belong to the exclusive jurisdiction of
a Polish court, both as far as the date of adjudgement by a foreign court and
the date of decision by a Polish court on an application for the recognition of
a foreign court judgement are concerned; it goes without saying that, from the
very substance of the matter, overriding importance has the “ jurisdictional situation”
on the date of adjudgement by a foreign court. However, it is not possible to
ignore whether the lapse of time could not be without importance for the,
determination that at the time of the proceedings concerning the recognition of
a foreign court judgement the person involved had its domicile not in Poland,
but abroad. For, as far as this case is concerned, account has also to be taken
of the fact, that if as a reult of a long stay abroad and of the accompanying
circumstances essential in the light of Article 25 of the Civil Code the person
involved would have lost its place of domicile in Poland, then the facultative
jurisdiction of a Polish court could have entered into account (Article 1100,
paragraph 1, point 1 of the Code of Civil Procedure), thus involving a different
evaluation in the light of Article 1146, paragraph 1, point 2 of the Code of Civil
Procedure, and in this connection the obstacle excluding the recognition of p.
foreign court judgement would have been removed. Considering the whole problem
from still another point of view, it has to be mentioned that the refusal toi
recognize a divorce decree by a foreign court for the reason that, according to
Polish law, the case belonged to the exclusive jurisdiction of Polish courts (Article
1146, paragraph 1, point 2 in connection with Article 1100, paragraph 1, point 2
of the Code of Civil Procedure) would lead to the conclusion that a party willing
to settle its family relationships in both states ought to pray for divorce also in
a Polish court. It could not be excluded, that — considering the time factor —the divorce petition would have been filed under conditions in which the Polish
court would have ceased to posses exclusive jurisdiction (Article 1100, paragraph 1,
point 1 of the Code of Civil Procedure), which would mean that in the light of
Article 1146, paragraph 1, point 2 of the Code of Civil Procedure* there would
be no obstacle preventing the recognition for that reason.

“ Because of all above mentioned considerations one must conclude that in order
to admit change of domicle from one in Poland to one abroad, the mere intention
to establish abroad one’s centre of personal and business activities is not sufficient.
It is also necessary to establish the existence, above all in the date of granting
of the divorce decree by a foreign court, of objective circumstances, in the
light of which it could be stated that the person involved had established
abroad its centre of personal and business activities. Such an evaluation can be
made only after a careful and comprehensive examination of all essential
aspects of the case.
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Recognition of a Foreign Judgement III

Divorce granted in the USA. — Inadmissibility of control of the-
substance of a judgement by a foreign court. — Deprivation of the*

possibility of defence before a foreign court.
Supreme Court, Civil Chamber. Decision of December 5, 1979 (I CR.

174/79) concerning the application by Stanislaw Z. with the participation
of Jadwiga Z. for the recognition of a foreign judgement (Decisions
of the Supreme Court, Civil Series, 1980, No. 5, item 100).

Stanislaw Z. applied to the Voivodship Court in Warsaw for the'
recognition of the effectiveness on the territory of the Polish People’s
Republic of the decree of the Higher Court of Fairfield District of the
State of Connecticut, USA, of December 18, 1973, declaring his marriage-
with Jadwiga Z. born K. contracted in Warsaw, October 15, 1956 as
dissolved. The Voivodship Court rejected the application, considering,

that Jadwiga Z. was deprived of her right to defence before the foreign
court, because she received the notification on the date of the court
hearings after they actually took place.

The applicant filed the appeal which was dismissed by the Supreme
Court. Giving reasons for its decision the Supreme Court stated the
following:

“ The system of recognition of judgements by foreign courts in force (Article'
1145 and following of the Code of Civil Procedure) implies limited control of the-
proceedings before a foreign court and of the judgement of such a court, namely
it is restricted only to the control from the point of view of the premisses,
mentioned in Article 1146 of the Code of Civil Procedure; thus, the*above mentioned*

system implies the inadmissibility of control of the substance of the judgement ,

by a foreign court.
“ Consequently, the respondent cannot present the substantive explanation of the

circumstances of the case and the justification of its prayer before a Polish court,
which examines the admissibility of recognition of a foreign judgement; all'
substantive charges against the plaintiff must be presented at the proceedings
before the foreign court. The respondent must therefore have a guaranteed and:

genuine possibility to present his case at a proper time and in a due form at the*

proceedings before the foreign court. This explains why, among the premisses of
Artic’e 1146 of the Code of Civil Procedure, such great prominence is given to the-
requirement that the respondent shall not be deprived of his right to defence.
(Article 1146, paragraph 1, point 3 of the Code of Civil Procedure).

“ The judgement as to whether the respondent was not deprived of his right
to defence is not limited to the examination of foreign procedural law. Hence,
a notification about the date of the hearings sent to the defendant in accordance*

with the requirements of the foreign law is in itself no proof that the respondent
was not deprived of his right to defence. The evaluation of the question as to-
whether the recpondent was or was not deprived of the possibility to present his
defence is subject to the fundamental principles of the Polish legal order, namely*
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-to one of the major principles governing Polish procedural law guaranteeing the
-equality of rights of the parties. This principle provides, in particular, for the
guarantee that each party is given the opportunity to present its case, and also
for the obligation to inform the parties of the consequences resulting from the
failure to act in accordance with procedural requirements and from the failure
to attend the court hearings.

“ Furthermore, the evaluation as to whether a party was deprived of its

^possibility of defence must take into account the concrete situation of the party
^concerned

“ Whatever the case may be, a party can be considered as having been deprived
-of its right to defence if , between the date of delivery of the notification and
summons to attend the hearing and the date of the actual hearings, it was in
-no position in the normal course of events to realise its defence i.e. assuming that
the form of the notification and summons is proper, to get the text translated,
to consult a lawyer, to entrust somebody with the drafting (or to draft) a proper

.document containing the necessary arguments at a proper date so as to make
; sure that it arrives on time before the opening of the court hearings. All the more
-so, it can be considered that a party was deprived of the possibility to present
its defence if the notofication and summons to attend the court hearings arrived
too late, namely after the date of the court hearings.”

Note: The Supreme Court gave a similar ruling on the subject of
deprivation of the possibility of defence before a foreign court in
2 subsequent cases concerning the recognition of divorce decrees
delivered by USA courts, namely in the decisions of May 7, 1980 (IV
'CR 116/80) and of January 9, 1980 (IV CR 478/79). The corresponding
texts are to be found in the Jurisprudence of the Supreme Court, Civil

Series, 1980, item 220 and 233.
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Foreign Trade in Warsaw

by ANDRZEJ W. WISNIEWSKI

1. Award of 23 April 1980 in Case No. 102/79

The circumstance that the parties agreed to
carry out their transaction on the basis of
total compensation does not exclude the possi-
bility of adjudgement of the equivalent in
money when the amounts of mutually delivered
goods d i f f e r only slightly from the amounts
stipulated , provided that the delivery of
excessive quantity has been accepted without
reservations.

Excerpt from Reasons

The claimant “ T” , seated in Warsaw, claimed from the defendant
firm “ G” of West Berlin the payment of US $411.41 with interest. The
claim arose in connection with two contractual documents signed between
the parties under which the claimant undertook to deliver to the
defendant 78.00$ value of textures as a compensation against the same
value of textiles.

After the deliveries under the contract in question have been made,
the claimant accounted the balance in his benefit: US $321.46 to cover
the surplus of his delivery to the defendant and US $90.00 to cover the
quantity lacking from the defendant's delivery.

The defendant omitted to present the answer to the claim. Conse-
quently, the Court of Arbitration made the award relying upon the
proofs offered by the claimant. On grounds of the claimant's assertions
as well as the defendant's statement submitted by the claimant in
which the first expressed his readiness to acknowledge the claim (telex
of 17 January 1979), the Court found the claim justified.
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The Court adjudged to the claimant the demanded amount of US
$411.46, finding justified the claim expressed in money in spite of the
contractual clause providing for “ a 100% compensation” settlement. In
this finding the Court relied on the facts that the defendant has accepted
the delivery excessing the stipulated quantity without any reservation
and that the value of the claim represented only an insignificant per-
centage of the whole value of the contract. Moreover, such a solution,
in the opinion of the Court, does correspond with everyday practice of
international commerce in similar transactions.

The interest in the amount of the claim had been adjudged by the
Court from the date of the statement of the claim in arbitral proceedings
only; the Court found that the claimant's demand of the interest from
the earlier date is not justified in the light of specific settlement problems
connected with compensation contracts.

2. Award of 8 July 1980 in Case No. 151/77

The order (connected with the clearing system)
of the settlement of foreign firms' claims and
providing for a short period of prescription for
such claims, introduced by the government of
one party and not having the force of law, is
not binding upon the other party unless
expresselly introduced into the contract. The
fact that the parties provided in a separate
protocol for a shorter time for presentation of
claims to be covered by the letter of credit
does not indicate that the parties' intention was
to set aside the order of settling mutual claims
as established by the general terms of their
contract.
Excerpt from Reasons

The Polish foreign trade enterprise “ T” of Warsaw claimed from the
Egyptian firm “ U” of Cairo the payment of US $6,940,59 with interest
and costs of proceedings. The enterprise “ T” submitted that the firm “ U”
had delivered to him in five parts an amount of souvenirs under the
contract of 1 March, 1975. A substantive part of the goods proved to
be defective, which had been notified to the firm “ U” by five separate
debit notes dated from March 1976 to February 1977.
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The firm “ U” maintained that the debit notes were mailed after
the expiry of the contractual prescription time-limit. In reply to the
claim of “ T” , the defendant explained that:— At the signature of the contract in question he had drawn the
attention of the claimant to the provisions enforced by the Egyptian
Ministry of Economy, which provisions were also sent to “ T” so that
he could abide them;— The provisions in question changed the order of payments and
narrowed the prescription limit for claims resulting from undue quality
and quantity of deliveries to three months, of which changes the Bureau
of Commercial Counsellor of the PPR in Cairo had been informed in
due time;— At the signature of the contract the defendant indicated that
the general conditions of purchase (Chapter III, p. 1) were contrary
to the above-mentioned regulations and by this reason the parties worked
out special terms enclosed to the contract;— Firm “ U” trusted that “ special terms” negotiated and signed by
both parties set aside not crossed out printed provisions (there were
also oher stipulations of the said general conditions that were not crossed
out but did not apply to the contract in question);— The formulation of “ special terms” did show that they applied
not only to claims covered by the letter of credit but, on the contrary,
they introduced a three-months prescription of claims concerning quality
and quantity of goods independently from the way and order of payment;— The Egyptian industry and currency control authorities obviously
would not have approved the contract without such effect of the said
“special terms” ;— In the next contract between the parties dated 27 November 1975,
the general conditions were already put in conformity with the Egyptian
provisions.

Consequently, the defendant suggested that the claim should be denied
in whole.

In its statement of 13 March, 1979, the enterprise “ T” maintained,
regarding the above opinion of the defendant, that:— “ Special terms” (enclosure No. 1 to the contract in question)
established only the possibility of satisfying minor claims from the 5%
amount deducted from the total value of the letter of credit and by no
means they limited the defendant's liability for any claims demanded
within the limit of time prescribed in the general terms of contract;— The conditions of the next contract between the parties in no case
should serve as a basis for analogy or interpretation of the contract in
question;
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— The Egyptian regulations invoked by the defendant were binding
upon his foreign partner;— In reply to the claim the defendant acknowledged his liability
excusing himself by difficulties in obtaining a transfer permit;— The claimant suffered heavy losses being made to satisfy justified
claims of his inland customer “ C”.

In his statement of 17 August, 1978, the defendant “ U” relied upon
previously explained objections, in addition submitting that the claims
of “ T” were not proved as to their amount. Consequently, the enterprise
“ T” presented to the Court the copies of notes of credit #> the total
amount of 187,854.00 zl for the benefit of the customer “ C” , and a copy
of transfer order for the bank, dated 26 January 1977 and relating to
the above amount.

Relating to the proofs presented by the claimant the firm “ U” stated
on 14 December 1978 that (i.a.):— The proofs of the payments to the benefit of “ C” did not indicate
their relation to the deliveries under contract in question and to the
subsequent claims of “ T” ;— A possibility should be admitted that the payments made by “ T”
to his customer were related to damages inflicted after the reception of
goods in the port of destination, during the further transport.

The Court of Arbitration came to the following conclusion:
1. The claims of “ T” were justified as well in principle as in their

amount (deducting the amount of $259.00 paid by the defendant during
the proceedings, and minor corrections of the claimant were debit notes— to the amount of $0.16).

2. The general conditions of purchase being an integral part of the
contract of 1 March, 1975, contained the following regulation of the
time and order of notifying the seller of the buyer's claims:

“ The quantitative claims can be lodged by the Buyer with the Seller within
six months, at the latest, after the receipt of goods at the place of destination,
and the qualitative claims can be lodged by the Buyer with the Seller within
12 months, at the latest, after the receipt of goods at the place of destination.”

3. The Court of Arbitration did not accept the opinion of the
defendant that “ special terms” of the contract cancel the above provisions
of general conditions of purchase. “Special terms” provided only that:— The letter of credit will be open to the amount of 100°/© of the
value of the deliveries;— After the loading of the goods the Egyptian bank would pay to
the seller 95% of the value of goods loaded;
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as to the quantity and quality of goods;— If within three months from the date of delivery the bank would
not receive notifications of the buyer’s claims, the resting amont was"

to be paid to the seller without further consent of the buyer or his bank^

The stipulation of “ special terms” indicates only that the buyer
could satisfy his claims, if notified within the period of three months,
from the amount of 5% retained by the Egyptian bank under conditions'
of the letter of credit. Contrary to the defendant’s assertions, this does
not bring about any general shortening of the time-limit of notifying,

claims under contract or limiting such claims to 5% of the value of the-
goods delivered.

In the opinion of the Court, “ special conditions” in their formulation
and legal meaning could not set aside the general conditions of purchase*

. making a part of the contract in question.
4. The circumstance that the following contract of the parties

provided for a shortened time-limit for claims cannot influence upon,

the legal meaning of the conditions of the contract in question.
5. All the claims of the enterprise “ T” were notified to the seller

“ U” within six months from the date of delivery;
6. The amount of the claims was established by the claimant in

strict conformity with the contract provisions relating to qualitative
differences, abasement of prices in the case of undue quality, and
penalties (see Chapter IV of the general conditions of purchase).

7. The point 5 of “ special terms” provided for as follows:

“ Reception of goods to be made at destination. Survey reports, if any, of “ C”
regarding the quality and quantity of goods are binding for both parties.”

The protocols of the customer “ C” showing defects of quantity and
quality, as well as the copies of credit notes by “ T” for the benefit of
MC” , exactly correspond with the account made by “ T” in his statements
of claims addressed to the seller “ U” .

8. From the above reasons the Court of Arbitration adjudicated
to the claimant the amount of US $6,681.43 with interest of 8°/o p.a.
from the dates of respective debit notes plus one month to cover the
presumed time of mail’s course.

The interest is subject to Polish law under the stipulation of the
general provisions of contract.

9. The costs of arbitration fee fell upon the defendant “ U” as the
losing party.
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3. Award of 17 July 1980 in Case No. 224/79

The acknowledgement of the claim made under
condition is void and does not result in can-
celling the previous period of time from the
limitation period if the condition has not been
fulfilled.
Excerpt from Reasons

In his claim the Hungarian foreign trade enterprise “ K” of Budapest
-demanded the defendant Polish foreign trade enterprise “ T” of Warsaw
to pay rbl. 4,745.00 with 4°/o p.a. interest and costs of proceedings. The

-amount in question had been pretendedly due as the price of furniture
-delivered to the defendant during May 1977.

The claimant submitted to the Court of Arbitration the letter of the
-defendant dated 12 November 1977, in which the defendant stated to
'“ agree to pay against, invoice, in spite of the bill of railway consignment
lacking, however only under condition that our (i.e. defendant’s) claims
would be settled” . The claimant referred to this letter as constituting
in his opinion the acknowledgement of the claim cancelling the previous
period from the limitation period, which could make a recourse to

-arbitration still possible on 11 November, 1970.
The defendant argued that the claim was subject to limitaton. The

claimant maintained his previous opinion, adding that the claims of the
defendant mentioned in the letter quoted above were not proved and
•could not be accepted as justified by the claimant. In the statement of
1 July 1979 the claimant referred also to the previous legal findings
of the Court of Arbitration made in the award in Case No. 17/78, which
-case the claimant deemed to be analogical.

The sole arbitrator (deciding on grounds of the parties* agreement)
found a primary question to be: if the letter of the defendant dated
12 November 1977 constituted an acknowledgement of the claim. In the
arbitrator’s opinion, the letter in question bore the character of a pro-
posal in the course of negotiations, containing only an expression of
the defendant’s consent to pay, when and if the claimant would settle
mutual claims of the defendant. Such a statement may be looked upon
only as, at the most, an acknowledgement under condition. The condition
i.e. the settlement of the defendant’s claims being not fulfilled, the
acknowledgement was void of legal force. In this circumstances the
Letter in question could not have an effect cancelling the previous
period of limitation.
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Contrary to the claimant’s assertions, the case in question shows no
analogy with Case No. 17/78, in which the acknowledgement was decisive
and not conditional and, moreover, the settlement of mutual claims
took place in the way of deduction from the acknowledged amount.

Under the said reasons, the claim had to be denied.
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Public international law and private
international law were traditionally
taught at the Polish universities as two
separate disciplines. In the new pro-
gramme introduced a few years ago,
they were merged into one teaching-
matter, with international re ations
added aas a third element. The manual
under review is the first endeavour to
reflect the new programme. This
promise, however, has been fulfilled
only in part. The book is clearly
divided into two parts: Public inter-
national law (pp. 7— 417), and Private
international law (pp. 419— 551). The
first was written by Prof. Bierzanek
and Prof. Symonides, the second by
Prof. Jakubowski. The international
relations have been outlined merely in
Chapter I as a general background for
the study of public international law
which probably should have been done
anyway even if international relations
were not mentioned in the title of the
book.

in International Relations (pp. 166—
201); VI. Territory in International
Law (pp. 202— 260); VII. Population in
the Light of International Law (pp.
261— 285); VIII. International Organi-
zations (pp. 286— 314); IX. Peaceful
Settlement of International Disputes
(pp. 315— 357); X. Law of Armed
Conflicts (pp. 358— 413). Chapter I was
jointly written by both authors of Part
I. Prof. Bierzanek wrote also chapters
II, III, VIII, IX and X, while Prof.
Symonides is the author of chapters
IV, V, VI and VII. The selected biblio-
graphy appended to Part I lists 140
items, mostly Polish.

The book being chiefly meant as
a manual for students, the authors
dispensed with footnotes. In view of
this, it would be advisable to make
more references to source materials
within the text itself. It is also a pity
that no alphabetical index was added
which would help the student promptly
to find the passage needed.

On the whole, the chapters are
well-proportioned and reflect ade-?
quately the importance of problems
treated. There ave instances, however,
in which the personal interests of
the authors tempted them to devote
perhaps too much space to some choice
problems at the expense of others of
no lesser importance. The brevity of
the chapter dealing with international
organizations (29 pages, half of the

The division of the first part,
devoted to public international law,
follows a traditional pattern. It consists
of ten chapters: I. Fundamental Prob-
lems of International Relations and of
International Law (pp. 7— 43); II.
Outline of the History of International
Law and Its Science (pp. 44— 87): III.
Sources of International Law (pp. 88—
128); IV. Subjects of International
Law (pp. 129— 165); V. Organs of States
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space — fifty nine pages — devoted to
territory) is especially to be regretted.

In view of the primarily didactic
destination of the book, the authors
refrain from expressing any extreme
or purely individual views on nearly
any subject. Noting, whenever the
necessity arises, differences of opinions,
they try to follow the medium course
illustrating it both by quotations from
international treaties and by examples
from practice, either diplomatic or
judicial. It is to be stressed that they
often employ the historical approach
explaining the present state of law on
a given point against the background
of its development. This method may
justify the mention, in the title of the
book, not merely of international law
but also of international relations.

Main characteristics of internation-
al reTations are ably analvsed in
Chapter I. The authors rightly point
out the double meaning of the term
which can be construed either in a
broader, or a narrower sense. The
historic acceleration, especially to be
observed in our century, did not escape
the authors* attention either. They note
an essential difference between inter-
national relations among states profes-
sing a common political and social
creed and those who considerably differ
in this respect. True to the line follow-
ed by the whole international law
science of socialist states, they strongly
emphasize the principle of the peaceful
coexistence as a common basis on
which relations between states belong-
ing to essentially divergent systems
have any chance of development. For
the benefit of their inter se relations,
the socialist community of states had
to build up a set of new principles
consistent with their social philosophy
without, however, disregarding the
common ground of general internatio-
nal law. The much debated problem
of the mutual interplay between
domestic and international law is dealt

with, in the sam Chapter, rather
dialectically as both essential doctrines:
the monistic and the dualistic have
been objectively presented but none
is being unequivocally adopted.

Prof . Bierzanek did an amazingly
good job in Chapter II skilfully resu-
ming the historical development of
international law and its science in
hardly more than fourty pages. Propor-
tions in which he deals with different
periods are open, however, to discus-
sion. For such a brief survey, Antiquity
could have been treated less extensive-
ly.

Although Prof. Bierzanek divides
history in terms of “ feudalism**, “ pas-
sage from feudalism to capitalism**, etc.
rather than in any other way, not
every reader will concur with his
periodization according to which e.g.
Alberico Gentili would still to be con-
sidered a medieval author while Grot-
ius would appear to be the first modern
writer. Bierzanek *s great merit in
telling the story of the development of
the science of international law certain-
ly consists in not restricting himself
to the well-known classics of interna-
tional law but also in teaching the
reader about the less known Po’^h
writers, some of them drawn from
oblivion only by the post-war Polish
science.

In Chapter III, the clear distinction
is first made between the material and
formal sources of international law.
Placing the former in the extra-legal
sphere, the author confines his further
analysis to the latter group only. While
denving to Article 38 of the Statute
of the International Court of Justice
the character of a list of sources of
international law. Prof. Bierzanek re-
cognizes two unquestioned sources onlv,
namely treaty and custom. The law of
treaties is presented chiefly in terms
of the Vienna Convention of 1969. in
which perhaps indeed — as often stres-
sed i.a. by the International Court of
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claim to international law subjectivity
than admitted by the author. The pa-
rapraghs on state recognition — also
on recognition of governments, nations,
insurgents and belligerents — even if
somewhat lengthy, belong to the best-
written parts of the manual, 'ihis is
also my judgement as to the paragraphs
on state responsibility, although they
should perhaps rather be inserted in
another place, immediately to precede
the chapter on the settlement of dis-
putes. But this, of course, is a matter
of opinion or even taste.

The merit of Chapter V consists
in its wide approach to the presenta-
tion of state organs. The author deals
in more detail than most other manuals
of international law with central or-
gans. Also, when passing to those
functioning abroad, he very rightly
does not restrict himself to diplomatic
and consular organs in the classical
meaning of the terms but pays full
credit to such other organs now extant
as special missions, trade missions,
delegations of states to international
conferences and organizations, and
military missions. He particularly stres-
ses everything that pertains to the
organization and legal status of all
these missions and their personnel,
rather at the expense of their functions
about which more could have been
said. The author lets it be presumed,
rather cautiously, that he would not
be against adoption by socialist states
of the institution of honorary consuls.

Prof. Symonides is a recognized
authority on problems concerning ter-
ritory. The thoroughness of his presen-
tation of them makes Chapter VI the
longest in the whole book. To my
terminological taste, the field covered
by the very term territory is somewhat
too broad. But of course Prof. Symo-
nides is not the only author who
employs the term territory in the over-
broad meaning in which another term,
such as space, would be semantically

Justice — the already existing rules
of customary law have been reflected.
For practical reasons probably, the
author devotes far more space to the
circumstances of the conclusion of
treaties than to those of their invali-
dity and termination. Omission of some
of fundamental rules governing that
latter field, such as Article 42 of the
Vienna Convention, is however to be
regretted. Among elements whose cha-
racter as sources of international law
is — according to Prof. Bierzanek —somewhat doubtful, the case of the
resolutions of organs of international
organizations had better been treated
in more detail. In only partly share the
author’s views on the character of the
“ general principles of law [...]” as
mentioned in subpara, (c) of Article
38, para. 1, of the Court’s Statute, but
of course the case is unclear enough
for each of us abiding by his opinion
in this respect.

In Chapter IV, Prof. Symonides
rightly abandons the idea — until re-
cently defended by some of the Polish
and Soviet scholars — that states alone
can be subjects of international law.
He convincingly points out tne ma n
error: assumption that all subjects of
a given legal system must necessarily
be of the same kind and have identical
rights and obligations. Like most —socialist writers, Prof. Symonides
endows with the international law
subjectivity nations (peoples) fighting
for independence. International organi-
zations, he cautiously says, can — but
need not — be subjects of international
law if such is the intention of the
member states and, of course, only
within the limits of such intention. The
author analyses, in a particularly inter-
esting way, the dual subjectivitv of
the Holy See and/or the Vatican City.
It is open to discussion if , in the
present state of international law, in-
dividuals, under certain conditions and
in certain respects, could have no more
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better suited. The author deals in turn
with the land territory and its acquisi-
tion, putting a -particular stress on the
intricate problems of state frontiers
(the skilful way in which he treats
Polish frontier problems is particularly
noteworthy). He passes then to inter-
national rivers, to the law of the sea,
finally to air and space law. No wonder
that, in his quality of the Polish dele-
gate to nearly all the sessions of the
Third UN Conference on the Law of
the Sea, he tells in great detail the
fascinating story of negotiations at that
Conference from which a new codifi-
cation of this important branch of
international law had finally to
emerge. For didactic purposes, a clear-
cut division of the subject-matter of
Chapter VI into such space elements
which can be subject to state sover-
eignty and those which cannot would
be advisable.

The extensive presentation of all
the problems listed under the heading
territory may appear to have been
done at the expense of the, far shorter,
Chapter VII on Population. The author
deals here first with nationality prob-
lems, then with the treatment of
foreigners, political asylum and extra-
dition, to conclude with the internatio-
nal protection of human rights. In the
future editions of the book, a parag-
raph on the protection of minorities
and on manifold activities of the
International Labour Organization had
better been added.

As already pointed out, the brevity
of Chapter VIII dealing with interna-
tional organizations is particularly to
be regretted. The United Nations are
the only organization analysed in detail.
The reader would expect to learn some-
what more about specialized agencies,
also about regional organizations which
play too great a role in the present
day international law to be dispensed
with in hardly more than four pages.
In comparison with them, non-govern-

mental organizations, mostly neglected
in international law manuals, fare
somewhat better.

When reading Chapter IX, one can
easily guess that Prof. Bier7anek is
also the author of a special monograph
on international disputes. The chapter
deals extensively with all the means
of settlement putting a particular
emphasis on direct negotiations wi-
thout, however, neglecting various pos-
sibilities of the participation in such
negotiations of a third party. After
having presented the organisation and
functioning of international courts,
especially of the International Court
of Justice, the author adds a most
interesting paragraph on trends of de-
velopment of international adjudication
in which he discusses the reasons for
which it has not achieved as yet such
results as were expected by the draf-
ters of the consecutive statutes of the
“ World Court”. In spite of the many
obstacles to the Court's full success,
the author's conclusions are not pes-
simistic. The Chapter ends with a
paragraph on means of pressure “ short
of war” in which the problem of re-
torsions and reprisals has been tho-
roughly analysed.

Chapter X, nearly as long as that
on territory, deals first with the prob-
lem of the very admissibility of wars
putting of course a particular stress on
everything that pertains to the recourse
to force in terms of the UN Charter.
After the case for the outlawry of
war has been fully presented, there
follows an excellent study of the jus
in hello. However, as I have been
dabbling myself in matters pertaining
to this very field, I would venture here
a few critical remarks. It is to be
regretted that, after having devoted so
much space to the study of the means
of protecting victims of war, the author
contented himself with a short men^on
only of the Convention on protection
of cultural property which, to my mind,
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is no less important. When speaking
about the inadmissibility of nuclear
weapons, more emphasis should have
been put on Article 25 of the 1907
Hague Regulations, especially on the
mention there of “ whatever means”.
When speaking about “ armed forces”
in terms of the Geneva Protocol I of
1977, not only Article 43 but also
Article 44 should be mentioned in
which the rigid conditions imposed
upon combatants by Article 1 of the
1907 Hague Regulations and Article 4
of the 1949 Convention on Prisoners
of War have been so significantly loos-
ened. That the same state could act
as protecting power for both bellige-
rent parties seems too rare a possibility
to deserve any mention in a manual.
There are, on the other hand, passages
so remarkably written — the one on
military necessity is particularly note-
worthy — that they fully compensate
the reader for the few shortcomings
mentioned.

It is extremely difficult to sum
up all the qualities of a book of such
richness. The analysis of its contents
has already been preceded by a few
general remarks. Let it be said in con-
clusion that this is indeed an outstand-
ing manual. It would not fear com-
parison with nearly any manual
publishd abroad, whether in the East
or in the West.

rules of Polish private international
law as seen from the perspective of
the universal development of this
branch of legal science.

The main trends in the evolution
of the private international law are
discussed in the introductory chapters
which cover topics including the nature
of the private international law, the
place of this body of law among other
branches of law and legal disciplines,
and the historical development of Its
rules. In the course of this discussion
Prof. Jakubowski subscribes to the
view that private international law
concerns itself not only with the
question which legal system should be
applied to the determination of the
issue containing some foreign element
(conflict of laws) but also with the
direct regulation of the international
relations involving natural and legal
persons.

This approach manifestes itself In
the Author’s presentation of the
methods, forms and sources of inter-
national private law (Chapter XII), in
which the analysis of conflict of law
rules is combined with that of directly
applied rules. The both types of ru'es
are to be looked for not only in the
national legal system but can also be
formulated through international legis-
lative process. The Author stresses also
the importance of the process of
unification of customs and usages to
the regulation of international trade.

The analysis of the general princi-
ples of the international private law
begins with the discussion of the
principles of the treatment of
foreigners. Again the Author does not
limit his presentation to the rules of
the Polish law but explains also the
principles contained in the UN Charter,
Universal Declaration of Human R;ghts
of 1949 and the Convenants on Human
Rights of 1966 that might affect the
legal situation of foreigners.

Among the questions discussed in

by Stanislaw E. Nahlik

*

The last part of the book is devoted
to the systematic presentation of the
principles and doctrines of the private
international law.

Its Authors, Jerzy Jakubowski,
prematurately deceased professor of
Warsaw University, eminent scholar
and educator, provides the readed
with a vivid and lucid analysis of the
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the chapter devoted tb the general
principles of private international law
particular attention should be given
to the application and interpretation
of the rules contained in the acts of
international legislation. This topic has
already been profoundly examined by
Prof. Jakubowski in one of his major
monographs. Here he draws from its
conclusions. Among the devices con-
tributing to the greater uniformity in
application and construction of this
type of rules the Author lists the ap-
propriate training of judges, the inclu-
sion in the acts of international legisla-
tion special directives regarding their
interpretation, the wide dissemination
of the decisions of the national courts
based upon rules contained in those
acts, the institutionalisation of the
process of the unification of law, the

special rules of the interpretation of
the acts of international legislation.

The examination of the general
principles of the international private
law is followed by the consise analysis
of the pertinent Polish rules in the
area of the law of persons, property,
obligations, family and domestic rela-
tions as well as succession. The private
international law in its broadest sense
has been for years a subject of Prof.
Jakubowski's deep interest and scholar-
ly writing. It was for the first time,
however, that he offered his students
and friends a synthesis of his under-
standing of this fascinating discipline,
synthesis which is extremely instruc-
tive and in the same time intelectualy
stimulating.

by Andrzej Burzyftski

Andrzej CALUS, Prawo cywilne i handlowe panstw obcych [ Droit civil et
commercial des Etats 4trangers ] f Warszawa 1979, PWE, 412 pages.

destine aux etudiants des faculty de
commerce ext§rieur des ecoles 6cono-
miques sup§rieures.

2. Le manuel du professeur Calus
est une etude de droit compart.
L/auteur a pris en consideration avant
tout les systemes de droit anglais,
frangais et ouest-allemand renfermant
aussi dans le champ de son interet le
droit italien, suisse et des Etats-Unis.
C’est un juste choix, car il embrasse
les systemes juridiques les plus repr£-
sentatifs pour les pays capitalistes
contemporains d£velopp£s.

Le manuel englobe les institutions
et les contrats fondamentaux du com-
merce. Sa composition respecte le prin-
cipe de la presentation conjointe des
systemes d’origine romano-germanique
et des systemes anglo-americains. Les
difficultes d’une telle approche du
materiel normatif (quant £ son contenu
et £ sa forme) sont bien connues. II

1. Le developpement dynamique
des rapports commerciaux internation-
aux suscite un interet de plus en plus
grand pour les systemes juridiques
etrangers qui regissent ce domaine de
la vie economique. La recherche faite
dans ce domaine a une importance
essentielle aussi bien pour la theorie
de droit civil et commercial que pour
la pratique. Le present ouvrage du
professeur A. Calus va & la rencontre
de ces besoins. II a un caractere d’un
manuel pr^sentant d’une fagon concise
les institutions du droit civil et com-
mercial qui jouent un r61e considerable
dans les relations 6conomiques. Selon
rintention de l’auteur, son manuel a
pour but de «cr£er la possibility de
prendre connaissance generate du
caractere specifique des systemes juri-
diques des Etats capitalistes qui
r£glementent l’activite economique pro-
fessionnelle» (p. 11). II est specialement
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Stendues de 1’auteur et 4 son talent:
de les presenter brievement, il a r£ussi
& 6viter en g6n6ral ce danger. C’est
seulement dans les cas peu nombreux
que l’etendue du materiel a conduit &
s*£carter du principe selon lequel rien-
d’important ne devrait etre oublie et
le livre ne d£passe pas le volume^

convenu avec la maison d^dit'on.
3. Dans ces breves remarques il

est impossible de rendre suffisamment -
compte de la riche substance du pre-
mier, dans la doctrine polonaise, ma-
nuel qui pr£sente en entier les do-
maines choisis du droit civil et le droit,

commercal d’un grand nn^Ve de
pays capitalistes les plus d§velopp6s..
La valeur scientifique de l’ouvrage du.
professeur Calus constitute incontesta-
b’ement un apport impor an \ la
science polonaise du droit civil et.
Sconomique ainsi qu’au droit compare.
Par sa valeur pratique, il d£passe done-
largement le cercle des destinataires
auxquels l’auteur l’a adressA

convient de constater avec estime que
l’auteur a rGussi & les surmonter d’une
maniere remarquable.

Le plan de Touvrage est correct.
Apres les remarques introductives oCi
on a pr§sent6, entre autres, les sources
de droit, l’auteur analyse les problemes
des soci6t6s, du eommergant et d’autres
institutions fondamentales du commerce
ainsi que les diff6rentes formes de la
representation commerciale et de l’in-
term£diaire. La partie suivante est
consacr§e & la problSmatique des
contrats de commerciaux (formation,
validity, execution, types de contrats,
consequences de l’inex^cution ou de
l’ex&cution imparfaite des obligations
qui en resultent). L’auteur s’est trou-
v6 devant la t&che extremement dif-
ficile de presenter un enorme materiel
dans la forme tres concise. La concept-
ion du manuel basee sur cette idee
risque toujours de deformer l’image de
la discipline scientifique & laquelle il
est consacre. Le danger est encore
plus grand quand il s’agit de presen-
ter plusieurs systemes jurid;ques
etrangers. Grdce aux connaissances Jerzy Rajski1

Genowefa GRABOWSKA, Prawo dyplomatyczne w stosunkach panstw z orga-
nizaejami miqdzynarodowymi [ Diplomatic Law in the Relations of States with
International Organizations ] , Uniwersytet Slqski, Katowice 1980, pp. 198.

their functionaries. The problem is of
importance and rather intricate. So*

far, no comprehensive study was made-
on the subject. The monograph by
Dr G. Grabowska fills therefore a
gap in our literature and, to some
extent, in foreign literature as well.

Dr G. Grabowska does not deal
with all problems of diplomatic law*

of international organizations. As in-
dicated in the title the study is res-
tricted to that part of diplomatic law
of international organizations which'
had, so far, attracted the least attent-
ion, but had been over the past few*

With the emergence of internation-
al organizations and the broadening
of their activities which cover ever
wider fields of international relations,
science of international law and prac-
tice of international relations began to
face new and complex problems. These
include the problem of so-called diplo-
matic law of international organiza-
tions, which — broadly speaking, —cover the privileges and immunities of
representatives and observers of states
in their relations with the organiza-
tions as well as the privileges and
immunities of the organizations and
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years the subject of lengthy debate at
the International Law Commission of
the UN. It concerns that part of dip-
lomatic law of international organi-
zations which deals with the legal
situation of the representatives and
observers of states in their dealings
with international organizations.

There is nothing to say about
the choice of the subject which is
quite convincing both from the point
of view of the theory of internation-
al law and practice of international
relations. No objection can be raised
against the scope of the study.
G. Grabowska covered all universal

-and regional international organizations
of some importance. She succeded in
establishing a detailed catalogue of all
norms regulating the legal status, the
privileges and immunities of permanent
missions and permanent representa-
tives set up at the organizations, as
well as of delegations and delegates on
sent to the organs of the organizations

•and to international conferences. The
scope of the study was extended to

•cover also missions and delegations of
non member-states of the organization,
i.e. of observers of states at interna-
tional organizations. The outline of
the study thus follows a well defined
pattern.

lishment of permanent missions and
of the sending of state delegations to
international organizations (Chapters
III and IV) and with the structure of
these missions and delegations (Chap-
ter V). The last two chapters are also
closely interrelated. In Chapter VI the
author analyses the rights and duties,
and in Chapter VII the privileges and
immunities of the state representatives
in international organizations.

Dr G. Grabowska did the right
thing by starting with the presentation
of the more general problems, conti-
nuing with the analysis of the perma-
nent missions at the international
organizations and of the delegations to
the organs of the organizations and
concluding with the discussion of the
rights, duties, privileges and immu-
nities of the representatives of states
at international organizations. We were
thus offered a well conceived and
complete picture of the problem.

One may, however, object against
certain flaws in that coherent com-
position, arising from the inclusion
into the study of the problem of in-
ternational conferences. It is not clear
as to whether the author deals with
all international conferences or only —following the terms of the Convention
of 1975 — with conferences organized
by international organizations. In this
connection a problem of some impor-
tance arises, as to who is the subject
of such a conference. Also, it seems
to me that the title of Chapter IV
ought to be worded differently. For
in its present form (Delegations of
States in International Organizations)
there is no place in it for subchapter
3 entitled “ Delegations of States to
International Conferences”. On the
other hand, it must be recognized that
it was not easy to include the prob-
lems of international conferences into
such a pattern, for a conference is
neither an organ of an organization
nor an organization.

The first two chapters deal with
some preliminary problems. The first
introduces the reader to some general
concepts of diplomatic law of interna-
tional organizations and characterizes
its basic sources; the second discusses
the competence of states and interna-
tional organizations as subjects of in-
ternational law to enter into mutual
relationships under international public
law. The consideration of these prob-
lems is kept, however, within the strict
limits set by the general outline of
the study.

Chapters III, IV and V deal with
closely interrelated problems, namely
with the legal foundations of the estab-
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The reviewed book reflects a very
solid scholarly background. The author
studies thouroughly all legal problems
involved in the light of existing litera-
ture, extensive source material and
practice. She made extensive use of
the documents of the International
Law Commission of the UN on the
codification of the diplomatic law
of international organizations. The
main object of scrutiny are, of course,
the provisions of the Convention of
1975 on the representation of states
in their relations with universal in-
ternational organizations. She made a
highly interesting comparative study
of the Convention and the earlier
legal rules, regulations applied in
practice and prevailing doctrine. She
was also aware of the necessity to
compare the scope and contents of
the new conventional regulations with
the traditional diplomatic law as de-
veloped over the centuries in the bi-
lateral relations of states.

The main guiding idea and fun-
damental legal trend are reflected
clearly in all chapters. They follow
logically and are inter-related. The
analysis and synthesis are carried out
in accordance with the best traditions
of strict legal thinking, The main con-
siderations are well documented and
backed by references to the theory of
the sources of law and other relevant
institutions of international law. Dr
G. Grabowska offers her reader a
clear, concise and logical picture of
an important legal problem in a broad-
er theoretical setting and illustrat-
ed by examples of actual practice.
The link established between the
subject under study and the general
theory of international law, the de-
monstration of the inter-relationships
of the various phenomena constitutes
the principal creative element of the
reviewed book.

Some doubts have arisen in my
mind in the course of the reading,

but they concern rather questions of
secondary importance. I am not con-
vinced by the terms “ external sub-
jectivity” and “ internal subjectivity”
of international organizations used by
the author (p. 44). It seems to me
that what is meant actually is the
subjectivity of international organiz-
ations under the internal law* of
particular states, especially of host-
states, and the subjectivity under in-
ternational public law.

I think that the author failed to
appreciate the legal value of the
memorandum of 1962 which fixed the
principles concerning observers of
states sent to the UN. Dr G. Grabowska
maintains that the memorandum was
“ an internal document of the organi-
zation trerefore could not be consid-
ered as binding under international
law” (p. 83). Such a memorandum is
binding as far as relations between
the organization and the states enjoy-
ing observer status are concerned.
And there can be no doubt that these
are mutual rights and obligations fal-
ling within the scope of contemporary
corpus iuris gentium. Nor is there
anything new in the fact that inter-
national organizations can adopt uni-
laterally legal act which are bind-
ing under international public law.

It is to be regretted that she did
not pay enough attention and failed
to discuss at greater length the role
and practice of the so-called credentials
committees. The long practice of the
Credentials Committee of the General
Assembly of the United Nations could
have thrown much interesting light on
the subject, to mention only the well
known case of non-recognition of the
delegation of the People’s Republic of
China.

My second critical remark concerns
the general attitude of the author to-
wards the problem of privileges and
immunities of representatives of states
and observers to international organi-
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zations. She tends to consider their
scope and contents always and exclu-
sively from the point of view of the
interests of the organization and the
states establishing mission or sending
observers. She ignores entirely the in-
terests of the host state, which cannot
be neglected. This is all the more im-
portant that, unlike traditional diplo-
macy, there is no reciprocity in this
case. Furthermore, she tends to imply
that generally it was the host state

which failed to live up to its obliga-
tions towards the organization and
towards the missions established by
member-states. Facts belie such an as-
sertion.

These few critical remarks cannot
detract from the great value of the
reviewed book which constitutes a
great contribution to the science and
practice of international law.

by Jan Kolasa

Jerzy JAKUBOWSKI, Miqdzynarodowe organizacje gospodarcze krajdw RWPG.
Zagadnienia prawne [ International Economic Organizations of the CMEA Member-
States. Legal Problems], Warszawa 1980, PWN, pp. 295.

arising out of the establishment and
activities of these organizations. The
analysis is then followed by a series
of concluding remarks.

One of the great merits of the
author is the inclusion in his analysis
of practically all important legal
aspects concerning the international
economic entities of the CMEA meni-
ber-states. These legal aspects are
discussed in a clear and interesting
manner, offering to the reader a broad
and comprehensive view. Apart from
the presentation of a series of very
special problems (the author is focus-
sing his attention on some fundamental
questions such as the legal personality
of the organizations, their nationality,
their personal status etc. He confronts
his own views .with those of other
scholars from the other socialist states,
in particular as regards some of the
more general problems.

In a review such as this one, it is
impossible to discuss in detail all the
legal problems taken up by the author.
We shall therefore restrict ourselves
to a reference to some of them.

Prof. Jerzy Jakubowski offers, a
clearsighed analysis of the funda-
mental differences between the inter-
governmental economic organizations

The broadening process of socialist
economic integration within the frame-
work of the Council for Mutual Eco-
nomic Assistance (CMEA) is finding
its reflection, in particular in the
course of the past few years, in the
emergence of new institutions, such
as international economic entities,
whose members are not states but
enterprises of the CMEA member-
states. Whereas the intergovernmental
economic organizations of the CMEA
member-states, functioning already for
many years, have been extensively
analysed by legal scholars, this new
institution has, so far, not been the
subject of a broader and comprehen-
sive legal scrutiny. The monograph of
Prof. Jerzy Jakubowski fills therefore
an important gap.

In the chapters of his book the
author reviews in a comprehensive
way the legal problems of the econo-
mic organizations of the CMEA
member-states, discussing in turn such
questions as: the concept and function
of these organizations; the legal found-
ation of their establishment; the
creation and dissolution of these orga-
nizations; their internal organizational
structure; the legal aspects of their
activities; the settlement of disputes
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of the CMEA member-states and the
other organizations discussed in his
monograph. He sees the distinction,
first and foremost, in their member-
ship (in the case of the former — sta-
tes, in the latter — national economic
entities), as well as in their functions
(in the former — mainly functions of
coordination, in the latter — mostly
direct economic activity).

o

The author describes the history
of the development of the institutional
forms of economic cooperation of the
CMEA member-states, at first in the
shape of exclusively multilateral inter-
governmental organizations, and later
also in the shape of international
economic entities. He discusses also the
evolution of the socialist doctrine
(legal and economic) in this field (see
pp. 9— 89).

Having made this distinction be-
tween the intergovernmental economic
organizations and the other internation-
al economic entities the author ana-
lyses also the differences occurring
between the various categories of the
latter, taking into consideration, above
all, their functions and their scope. At
the same time he points out that, so
far, there is practically a common legal
basis for the establishment of both
intergovernmental and other interna-
tional economic organizations, namely
the international intergovernmental
agreement.

The legal problems of the various
aspects of the international economic
organizations are dealt with by the
author principally in the light of the
Uniform Rules concerning the estab-
lishment and functioning of interna-
tional economic organizations of the
CMEA member-states adopted by the
CMEA in 1976. These rules have no
normative character, since they offer
only a pattern reflecting the inten-
tion of the parties concerned to ar-
rive at a common practice as regards
the establishment and functioning of

the organizations to which they
belong. The need to adopt such com-
mon standards by way of an inter-
national act have been emphasized by
many scholars, who pointed out that
there were no appropriate rules to
this effect in the internal legislations
of the various CMEA member-states.
The author represents the view that
because of the relatively short period
of activity of the international eco-
nomic organizations of the CMEA
member-states it is preferable to re-
frain from adopting multilateral nor-
mative rules. He favours the conclusion
of a multirateral convention but only
on the basis of greater experience,
with the proviso that such a conven-
tion will limit itself to the settlement
of the problem of the personal status
of the international economic organi-
zations, leaving the principles of their
activity to be regulated by way of in-
tergovernmental agreements ad per~
sonam, for each organization separately,
(pp. 113— 116).

Discussing the legal status of the
international economic organizations
the author stresses their “ civilistic”
character; interpreting paragraph 9 of
the Uniform Rules he concludes that
international economic unions and joint
enterprises are considered to be legal
persons of the country of residence, but
at the same time they- owe their legal
personality to the international agree-
ment which led to their establishment.
Therefore, in the future, the acceptance
of the thesis on the international
character of their personal status will
be fully justified (p. 170).

The above mentioned Uniform
Rules provide no answer to all ques-
tions concerning the legal aspects of
the international economic organiza-
tions of the CMEA member-states.
Such is the case with respect to the
nationality of such organizations. The
author devotes his attention to this
problem also, pointing out that the
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determining factor is the fact that
they are being created by way of an
intergovernmental agreement. At the
same time, he considers that whenever
such an organization is being establish-
ed by way of an agreement conclud-
ed by economic entities of the CMEA
member-states, i.e. by way of a civil
law agreement, one should accept the
principle of the nationality of the
country of residence (pp. 149— 150).

An interesting, but quite contro-
versial problem is that of the legal
character of the property rights of
the international economic organiza-
tions. Quoting extensively the opi-
nions represented by other scholars
he concludes that the property rights
of the international economic unions
and joint enterprises are of such a
nature and scope, that this suffices
to recognize these unions and enter-

prises as the rightful owners of their
assets (p. 199).

Discussing various legal aspects
of the activity of these organizations
the author states that the legal order
presiding over their action is quite
peculiar, though not entirely different
from the legal system which regulates
the activity of the national economic
organization of the country of resi-
dence where the international organi-
zations have their headquarters, (p.
266).

To sum up, it can be stated that
Prof. Jerzy Jakubowski has given us
a valuable and interesting monograph
dealing with a new, but at the same
time developing institutional legal
form of cooperation of the CMEA
member-states.

by Henryk de Fiumel

Jan KOLASA, GATT — z zagadnieh tworzenia i stosowania prawa handlu
miqdzynarodowego [GATT — Problems of Creation and Application of the Law
of International Trade ] , Wroclaw 1979, Ossolineum, p. 190.

The law of international trade is
one of the major fields of interest of
both practice and science. The creation
and application of legal rules in this
field, especially of rules of an inter-
national nature, as well as the study
of these phenomena is, at present, an
important but at the same time a very
difficult undertaking. With the intro-
duction into international economic
relations of the obligations and ma-
chinery set up by the General Agree-
ment of Tariffs and Trade internation-
al trading relations have been sub-
jected to a new set of extensive legal
rules, all the more so since, as pointed
out by Professor J. Kolasa, GATT
“ intervines bilateral and multilateral
rules, thus creating a legal system
characteristic of this organization and
to some extent also of the law dealing
with international economic relations’*

<P. 171).

The book by Prof. J. Kolasa is
divided into two parts. The first deals
with the creation of law in the form
of tariff concessions; the second dis-
cusses the application of the law in the
light of consultation and conciliation.
The internal structure of both parts,
the way in which the particular groups
of problems are presented seems to
indicate that the author adopted a
series of fundamental premisses,
namely that:

a) GATT represents an internation-
al organization which has to- be
treated along the pattern of the UN
Specialized Agencies;

b) Custom tariffs represent the
most important part of the material
obligations arising out of GATT mem-
bership, so that by studing the process
of negotiation of tariff concessions and
of their assimilation to the GATT
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system it is possible to follow the
process of the creation of the law
within the framework of GATT and
the legal nature of the rules applying
in such a way to the law of interna-
tional trade;

c) The law of GATT “ is not only
a series of material provisions, but
also — and in the first place — an
extensive and diversified system of
procedure” (p. 176);

d) For the application of the law
of GATT of particular importance is
the general system of consultation and
conciliation provided for in the General
Agreement; the system has been so
devised and developed later in practice
that as a result GATT is being con-
sidered as representing one of the most
effective international organizations;

e) The essence of the legal rules
embodied in GATT strikes a balance
between the economic interests and
benefits of the member-states; the same
principle governs the putting into force
of the General Agreement as well as
the development and application of
the law within the framework of GATT
as an international organization;

f ) The nature of the problems
dealt with in the book by Prof.
J. Kolasa calls for their analysis on the
basis of many examples; the law of
international trade embodied in the
General Agreement and created by
GATT is a living phenomenon which
acquires real shape and dimension only
when put into practice by states in
their mutual relations.

Of all above mentioned premis-
ses only the first may give rise to
some objections. Starting from it, the
author discusses in a general way the
law-creating powers of GATT along
the pattern of international organiza-
tions and reviews the statutory clauses
concerning the settlement of disputes
in the various Charters of the UN
Specialized Agencies. All this is rather
superfluous, for as it appears the

specific nature of the creation and ap-
plication of the law within the frame-
work of GATT is such, that it can
hardly be compared to the solutions:
adopted in this respect by other inter-
national organizations. Comparisons
contribute very little to the study of '
the problems involved.

The restriction of Part I to the-
problem of tariff concessions is fully
justified, all the more so that in this
field the legal regulation within the-
GATT system finds its fullest expres-
sion. However, is will be necessary
to study, at some future date, the-
remaining law-creating activities of the-
Organization and, among other things,,
its anti-dumping code.

The negotiation of tariff conces-
sions is dealt with by the author with
due consideration of the following:
aspects: statutory premisses, the nego-
tiating machinery and procedure, the^

incorporation of the lists of conces-
sions into the General Agreement and
the economic consequences of the-
negotiations. The most important prob-
lems in this respect is the way in
which the mutual interests of the states
participating in these negotiations are'
being articulated and balanced. Quot-
ing the example of tariff concessions
the author presents “ a new method of
creating international law”. The process
“ is composed of two various ways of'
creating treaty norms, representing a
combination of the bilateral and multi-
lateral method” (p. 33).

The study into the legal nature of
tariff concessions boils down, in the'
first place, to the definition of the role
and participation of GATT in the-
tarfiff negotiations. The author arrives,,
among other things, to the following
general conclusions: the negotiation of
tarififf concessions represents a process^

sui generis of creation of rules of in-
ternational law within the framework
of GATT, “ the tariff concessions, fol-
lowing their incorporation into the-
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text of the General Agreement become
formally an integral part of the system

•of legal rules of that Organization”
<p. 43). The law of international trade
as created by GATT has specific
features. Prof. J. Kolasa examines
them from the point of view of the
stability of tariff concessions, of the r
modifications and withdrawal as well
as of their incorporation into the

•concession schedules. It may be argued
that he attaches to great weight to
the argumentation that the hw

^created as a result of the negotiated
tariff concessions represents law enac-
ted by GATT as an international or-
ganization. For, whatever the view
adopted on the matter, the most
important thing remains the manner
in which these tariff concessions are
binding the member-states. As de-
monstrated by the author himself , not

-only the machinery of law-creation
within the framework of GATT but
also the application of the law bear
the characteristics of legal norms
arising out of bilateral agreements.
This concerns the rights which the
states reserve to themselves as regards-
the negotiated tariff concessions (the
right to modify these concessions and
the right to withdraw).

According to the premisses adopted
by the author, it is the system of

-consultation and conciliation discussed
in Part II by which the effectiveness
'Of GATT as an organization is to be
judged. In Chapter I the author de-
monstrates that the majority of the
'fundamental provisions of the General
Agreement foresee the application of
a more or less elaborate consultation
system. Following actual practice, he
rightly distinguishes between consulta-
tion sensu stricto and conciliation and
'deals with these problems separately
in two consecutive chapters of Part
II. The analysis of the consultation and

•conciliation procedure form the point
<of view of the solutions adopted by

the General Agreement and from the
point of view of their institutional
development in the course of their ap-
plication, together with a wealth of
practical examples, cover the major
part of the book (pp. 71— 165).

The essence of the obligations
constituting the law of international
trade is their particularly close con-
nection with the vital interests of
states. That is why the manner in
which these obligations are respected
depends very much on the balance of
benefits accruing to states from their
acceptance of a common code of
conduct in international trade. The
balancing of benefits in international
relations cannot be accomplished
through a system of settlement of
disputes of a judiciary nature with
its characteristic sanctions. The only
appropriate solution is that of consulta-
tion and conciliation by which the
fundamental principle of GATT, name-
ly the ba’ancing of mutual rights
and obligations and, hence, the princip-
le of reciprocity and mutual benefits
is being implemented in practice.

Prof . J. Kolasa demonstrates that
the whole GATT system is imbued
with consultation and conciliation
procedures, that the principle in force
is that of prior recourse to consultation
before preceding to the stage of con-
ciliation, i.e. to a procedure followed
by the contracting parties as an organ
of GATT. A careful and detailed
analysis of the practice led the author
to numerous conclusions and obser-
vations. Among other things, he de-
monstrates that “ conciliation as a
separate method of settlement of
disputes has developed (...] and acquired
a fuller meaning only through practice”
(p. 162). Discussing fundamental con-
ciliation procedures (Articles XXII and
XXIII) and quasi-conciliation proce-
dures (Article XII) the author draws
the attention to the development of
special institutional forms (panels of
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independent experts) and analyses the
decisions taken in such matters as the
unequivocal establishment of the fact
of the violation of obligations arising
from the General Agreement or of the
infringement of the benefits accruing
to a contracting party of GATT direct-
ly or indirectly from the whole GATT
system. Special attention is paid in
the analysis of the way in which the
contracting parties are formulating
recommendations as to the manner of
settlement of the dispute or of the
restoration of the balance of benefits.
The only sanction at their disposal is
the right of the injured party to with-
draw in its relations to the party
guilty of the violation of an obligation,
or of the mutual balance of benefits
of its own obligations arising from
the General Agreement. In actual
practice, GATT demonstrates conside-
rable initiative as regards control over
the implementation of its own recom-
mendations; such a control is, general-
ly, sufficient and effective.

Consultation and conciliation repre-
sent a particularly impressive machi-
nery within the framework of the
General Agreement. As rightly pointed
out by the author, one of the main
purposes of the GATT is “ the settlement
of disputes and the balancing of mutual
rights and obligations of the contract-
ing parties’' (p. 172). One cannot but
share his opinion that without its
system of settlement of disputes GATT
“ would be unable to function” (p. 172).

The importance of the reviewed
book can be judged at least from two
points of view. First, from the point
of view of its place in the Polish
literature dealing with the problems
of GATT and, second, from the point
of view of its study of the problems
of the law of international trade.

The book represents a major con-
tribution to Polish literature on the

subject, since it offers the first com-
prehensive study of all legal problems
concerning the functioning of GATT.
It mertis therefore our highest ap-
preciation. The author analyses thor-
oughly the form and substance of both
the tariff concessions and of the con-
sultation and conciliation system il-
lustrating his view with the aid of
examples taken from actual practice.
His sources, apart from a very rich
bibliography in foreign languages
mainly, include to a great extent of-
ficial GATT documents.

The author displays, and quite
rightly so, a very cautious approach
to the theoretical problems of the law
of international trade. The question of
the essence and nature of the law of
international trade within the system
of international public law had, so far,
not been studies in a comprehensive
way. That explains why J. Kolasa re-
frained from formulating fundamental
views on the subject, putting the main
emphasis on the analysis of the nature
of the law of GATT, rightly assuming
that in doing so he contributes in his.
own way to the enrichment, of our
knowledge of the general law of in-
ternational trade. It is in this context
that the final opinion of the author,
namely that unlike the “ rigorous”
conception of the law in general, the
law of the General Agreement can be
characterised as “ soft” and “flexible”
is to be viewed. This results ' from •

various exceptions and special proce-
dures which make it possible to adapt
the obligations arising from the law
of the GATT system to the changing
circumstances and special needs of the
contracting parties and to strike a
proper balance of the mutual interests
of the parties concerned.

by Andrzej Calus
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Halina NIEC, Ojczyzna dziela sztuki. Miqdzynarodowa ochrona integralnoici
narodowej spuicizny kulturalnej [The Proper Country of the Work of Art.
International Protection of the Integrity of the National Cultural Heritage], Pan-
stwowe Wydawnictwo Naukowe, Warszawa— Krak6w 1980, pp. 211.

(French biens culturels)f which was
first introduced in the 1954 Convention
on protection of such property in armed
conflict and later repeated in many
other treaties, also in the 1970 Con-
vention on the means of prohibiting
and preventing the illicit import,
export and transfer of ownership of
cultural property (later to be briefly
referred to as the “1970 Convention” ),
the author very ably points out the
essential difference between the two,
apparently analogous, definitions of
the term. The first is meant to be
exemplary (inter alia), while the
second is exhaustive (“ closed” in Dr.
Nied’s qualification).

The main body of the book is
divided into four chapters, each deal-
ing with an essentially different aspect
of the problem.

Chapter 1 (pp. 13— 50) deals with
the legislative patterns of the protec-
tion of cultural property. There are,
according to the author’s data, 132
states in which special legislation
restricting the transfer of ownership
and export of cultural property has
been enacted and Dr. Nied chooses for
a detailed analysis only those which
she considers to be typical of a whole
group of countries. These are: France
and Britain for Western Europe, Soviet
Union and Poland for the Eastern,
Syria for the Middle East, Japan for
the Far East, Malawi for Africa, Mexi-
co and the United States for America.
Each selection is a matter of personal
taste of the author and as such may
be open to discussion. In Dr. Nied’s
case, especially the omission of Italy,
country in which the problem had
first been regulated, as well as the
choice of Malawi as a typical African
country are likely to raise doubts

The title of the book is somewhat
mysterious. The contents is explained
rather in the subtitle which, however,
looks too clumsy to be put on the
cover of a 20th century book. The
merit of the title, as finally adopted,
merely consists in stressing one of
several aspects under which the
author treats her subject.

The subject belongs to the vast
field of international cultural relations,
rarely touched upon by international-
ists too busy to cope with either
political or economic problems to care
at the same time for that, perhaps
indeed younger, branch of intercourse
between nations. It was thus rather
left to those who, versed perhaps in
art or archaeology, seldom have any
legal training.

The author’s research covers a
very broad field extending, over the
realm of law
international, to that of other social
sciences, chiefly sociology. Her main
concern is the defence of cultural
property against illegal transfer of
property and illegal exportation and,
in consequence, the difficult problem
of what means, if any, are at the
disposal of those endeavouring to re-
cover such works of art or historical
relics as have been the object of il-
legal dealings.

In her Introduction (pp. 5— 13), Dr.
Nied suggests that, from her point of
view, states, whatever other divisions,
could roughly be divided in two
groups: exporters and importers of
cultural property. It is the clash of
interests between these two groups
which, for a long time, has been pre-
venting any viable international agree-
ment.

both national and

As for the term “ cultural property”
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indeed a turning point also for such
endeavours as were meant to bring
about an international protection of the
cultural heritage of nations, highly
endangered especially by illegal exports.

A resolution to regulate archaeolo-
gical excavations, voted as early as
1956 at the 9th General Conference,
was to be a prelude to far broader
codifications soon to be undertaken by
UNESCO. The progress in this field
was perhaps more rapid than could be
expected. In 1963, when the problem
of preventing illegal exports and
imports as well as of illegal transfer
of ownership of cultural property was
first put on the agenda of the 11th
General Conference at the request of
Mexico and Peru, it hardly appeared
possible to achieve anything more than
another recommendation on the subject.
The divergence of interests between
the countries which were particularly
interested in preserving their national
heritage from illegal exports and
countries whose collections were being
enriched in consequence of precisely
such exports seemed too great to be
overcome by way of a multilateral
convention. Yet, hardly five years later,
in 1968, it was precisely a convention
which was suggested, soon drafted and,
on 17 November 1970, eventually
adopted by the 16th General Confer-
ence of UNESCO. The author ascribes
this achievement to the balance that
gradually, by way of patient negotia-
tions, was established between the
interest of the preservation of national
heritage and that of admitting free
exchange of cultural values among
peoples. The Convention achieved this
balance i.a. by dividing the respon-
sibility for preserving national heritage
between both parties to any given case.
Both are henceforth obliged to intro-
duce proper legislative and administra-
tive measures. In consequence, the
import of cultural property is only
then allowed when export was properly

Most of the laws concerned have
a purely administrative character and
as such often proved ineffective before
a foreign court rather inclined to take
into account the traditional civil law
principle uen matiefe de meubles, pos-
session vaut titre” , also to apply its
own law. In some cases, a domestic
law rule was considered to be con-
trary to a regional engagement of the
country concerned (the case of Italy
where taxes must be paid if a work
of art was being exported, which the
European Court of Justice found to be
contrary to Article 16 of the EEC Con-
stitution). Hence most governments to
obtain the desired effect are rather
inclined to negotiate. It is then that
the problem passes into the realm of
international law.

Chapter 2 (pp. 51— 100) dealing
with the international law aspect of
the problem, is divided into two parts.
The first tells the story of everything
which was achieved or endeavoured
before UNESCO was founded. Such
endeavours were rather timid, especial-
ly in comparison with the pace at
which the law of armed conflict was
being codified. The only endeavour
actually brought to an end, was the
so-called Roerich Pact signed in
Washington in 1935 which provides for
the protection of works of historical
value, both in time of war and of
peace, in mutual relations between
American states. Endeavour under-
taken on a broader scale were con-
ducted under the auspices of the
International Office of Museums but,
when they were approaching the con-
cluding phase (each of the phases
being more modest in scope than the
former), World War II broke out and
all codificatory work had to be sus-
pended.

The creation in 1945 of UNESCO,
a specialized agency for promoting
international cooperation in the field
of education, science and culture, was
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authorized. On the other hand, the
recovery of the object by the claimant
is made viable if the interests of the
innocent acquirer have also been gua-
ranteed.

In Chapter 3, (pp. 101— 142), Dr. Niefc
passes from the realm purely legal
into that of sociology with which she
seems to be adequately acquainted. The
title of the chapter (Subjects of the
Right to Cultural Property ) is some-
what equivocal as, at first, it is not
quite clear whether individual objects
of cultural value are meant, or all
such objects as a whole. The author
must have in mind, however, the latter
only as she does not touch at all upon
the question of ownership of particular
objects by individuals. She limits her
analysis to "collective” subjects only,
in the following order: nation (people),
state, mankind, international organi-
zation (I am parting ways here with
Dr. Nie6 who in the title of the sub-
chapter concerned mentions UNESCO
only which, to my mind, is not the
logical counterpart of the formerly
mentioned three categories). The exact
meaning of the first category is not
easy to explain here as there seems
to be an unsurmountable divergence
between the semantic value of the
English term nation and the Polish
term nardd as employed by the author.
People rather are meant here since,
according to Dr. Nie6, the category con-
cerned, essentially a sociological one,
found its place among the subjects of
international law with the introduction,
in Article 1, paragraph 2, of the
Charter of the United Nations, of the
“ right of self -determination of peoples
On the other hand, nation is meant,
also in the English acceptation of the
term, when the subsequent category :
state is analysed. The author speaks,
in that context, of two groups of
nations : those who already possess a
state of their own, and those who have
not yet archieved it. In the latter case,

says Dr. Nie6, the state “ administering”
such nation is obliged to care for the
preservation of that nation’s cultural
heritage. It is from the right of this
group of nations that Dr. Nie6 derives
the claim for restitution as recently
put forward by some of the Third
World countries. She whole-heartedly
supports it. Mankind — according to
Dr. Nie6 — not to be identified with
either the international society or the
community of nations (or of states),
should be meant to comprise all in-
dividuals, both those actually living
and those to come. As Mankind as
such can hardly exercise any rights or
fulfill any obligations, it has to be
represented, on the legal level, by an
international organization. For our
(and Dr. Nie6*s) purposes, the rights
and obligations concerned are vested
in UNESCO. The author analyses
various tasks of this organization which
are of two kinds: legislative (covering
both conventions and recommendations)
and operative, organizing international
aid in specific cases in which an object
of paramount value is endangered.
Dr. Nie6 touches in this context upon
the notion of “ world cultural heritage”
comprising such cultural property as
is of interest for mankind as a whole.
This difficult problem was dealt with
in the 1972 Convention on protection
of world cultural and natural heritage,
another act of paramount importance
which the author analyses and com-
ments upon.

However, as both the title (“ The
Essence and Scope of the Right of a
State to Cultural Property” ) and the
content of Chapter 4 (pp. 143— 184)
convey, Dr. Nie6 considers the right of
the state to have priority over that of
any other subject. This right, accord-
ing to her, consists of two aspects: the
right to keep any object belonging to
the national heritage within its ter-
ritory, and the right, of such object
left this territory, to claim its resti-
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extensive literature pertaining to
various branches of law and political
science.

tution. The question arises, however,
which objects can be considered as
belonging to the national heritage. Dr.
Nied notes several criteria (mostly
reflected in Article 4 of the 1970 Con-
vention), such as nationality of the
artist, place in which the work con-
cerned originated, or place in which
it is situated. She recognizes that there
may be cases of conflicting claims and
suggests to apply then the criterium of
the “ effective link” , similar to that
establishad by the International Court
of Justice in the Nottebohm Case as
to the nationality of individuals. For
indeed some kind of nationality of
the cultural property in question should
be established to settle any such
conflict. And this is perhaps. Dr. Nied’s
most important conclusion.

On her way to reach it, she touches
upon several connected problems, such
as the problem of reconstitution of
such cultural property as has been
dismembered, the problem of public
property, and others. She also shows
how, on the margin of multilateral
treaties, much already has been achieved
on either bilateral, or regional level
(e.g., in the frame of * the Comecon, of
the Council of Europe, or of the Organ-
ization of American States). All this
leads her to conclude that there already
exists, as a general principle of inter-
national law, the “ sovereign right to
cultural property”.

Dr. Halina Nied’s book is a scholar-
ly work based upon solid documenta-
tion, especially of UNESCO, and upon

For some minor deficiencies, in-
completeness of certain conclusions,
sometimes lack of examples confirming
such or such other argument, also lack
of illustrations which in a book per-
taining to the realm of art would have
been most welcome — the publishers
should bear the responsibility. Afraid
that the monograph devoted to a rather
special topic would not find too many
buyers, they exercised upon Dr. Nied
a restrictive influence.

In this they were wrong. The book
has indeed a great value, not merely
scientific. It should raise an equal
Interest among lawyers dealing with
any aspect of the protection of cultural
property, whether in domestic or in-
ternational law, also among historians
and art historians, finally — last not
least — among any civilized people
who care for the preservation of the

* cultural heritage both of individual
nations and of mankind as a whole.

The fact that the book so far was
only published in Polish limits of
course considerably the circle of its
potential readers. A foreign publisher
would be well advised to have it
translated and published in one of the
main world languages, preferably
English. There exists hardly any book
on the subject to match the masterly
work by Dr. Halina Nied.

by Stanislaw E. Nahlik

Odpowiedzialnoii pahstwa w prawie miqdzynarodowym, red. Renata SONNEN-
FELD \The Responsibility of States in International Law. Selected Papers, edited
by Renata Sonnenfeld ], Warszawa 1980, Polish Institute of International Affairs,
Library of “ International Affairs” , No. 71.

national relations, the wealth of
material amassed in the course of
codification work, the new emerging
trends, the controversial problems and

The publishers must be praised for
the inititiative they took, considering
the widening of state responsibility to
cover new important spheres of inter-



COMPTES RENDUS262

the lack as yet of comprehensive stud-
ies of the subject.

The reviewed book is composed of
eight papers dealing with both general
theory of state responsibility and
actual practice.

The most comprehensive paper by
Renata Sonnenfeld is devoted to
the general principles of state respon-
sibility. It constitutes a monograph
which provides the reader with an
overall, well documented discussion of
the present state of science and codi-
fication work in this field. She has
studied the principal elements of state
responsibility, its objective scope, the
concept of the act of state and the
legal effects of responsibility.

When examining the subject of
responsibility special attention has been
paid by the author to the controversial
idea of state responsibility to the
entire international community, which— in her opinion — the International
Law Commission has recognized as a
passive subject of responsibility (p. 20).
As regards the question of the sources
of responsibility, emphasis has been
placed on its independence of legality
under municipal law and on the
responsibility of a state for lawful
action. When dealing with the crucial
question of conditions of responsibility,
the author has devoted particular at-
tention to the controversial require-
ments for the existence of damage and
to the fault of state organs. She has
stressed the tendency to single out
among the actions violating internation-
al law such deeds which are o*ten
qualified as “ international crimes”. She
thinks that the normative definition
of responsibility for such deeds “ can
greatly contribute to the strenghtening
of the principle of peaceful coexistence
of states” (p. 48).

The chapter entitled The Act of
State discusses the question of whose
acts can be ascribed to the state and,
in particular, of the circumstances in

which the state can be held responsible
for acts committed by unauthorized
organs and even by private persons.

Considering the controversies aris-
ing from the various interpretations
of the consequences of responsibility
and sanction, the author sees the
origin of such controversy mainly in
the identification of the effects of res-
ponsibility with those of delinquency
rightly pointing out that thev are “ two
separate legal institutions” (p. 77).
However, when dealing with interna-
tional crimes she tends to overlook
these differences, for she failes to
include among the consequences of
such crimes as well as of responsibility
for them such things as, for example,
the right to apply reprisals or the right
to take preventive measures (p. 79).
It seems that in order to remove this
notorious ambiguity in science when
using the concepts of sanction and
consequences of responsibility it would
be also advisable to take into consider-
ation the differences of the subjects
acting in both cases.

The second paper, bv Henrvk
de Fiumel, discusses the highly topical
and important problem of financial
responsibility of the member-states of
the Council for Mutual Economic As-
sistance in the context of economic
cooperation of the socialist states. The
paper represents a synthesis of the
results of research carried out by the
author and published in 1979. He has
studied the concept of financial respon-
sibility of states, the circumstances of
its emergence, its importance within
the framework of the CMEA, the legal
nature of obligations whose violation
results in such responsibility, its forms
and the problem of settlement of
disputes.

The author has devoted particular
attention to the crucial and at the
same time controversial problem of
the mutual relation between the finan-
cial responsibility of states and of their
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plication of general principles, especial-
ly to the application of the principle
of good neighbourly relations, which
has replaced the old principle of
absolute territorial sovereingty.

The author comes to the conclu-
sion that responsibility resulting from
water and air utilization has been
becoming broader and broader and is
increasingly taken into consideration in
agreements, embracing to a larger and
larger extent objective responsibility.
Considering, however, the frequent im-
possibility to determine the author of
the damage, there is also a tendency
to establish special funds to finance
compensation. It should be added here
that this conclusion is based mainly on
experience resulting from water utili-
zation, since the practice related to
air is yet very poor.

The most recent sphere of state
responsibility arises from the utiliza-
tion of outer space. The task of
K. Wiewidrowska, the author of the
next paper, has been relatively easier
in comparison with the previous ones,
since there is an international con-
vention on responsibility for damage
caused by space objects. The paper
deals, however, also with other means
of outer space utilization, such as
direct satellite television transmission
and satellite teledetection whose regu-
lation still encounters various obstacles.
In view of the fact that outer space
is being used by various governmental
and non-govemmental institutions,
K. Wiewidrowska has pa^ed much
attention to the subjects of responsi-
bility in this field.

The unique solutions adopted for
responsibility for nuclear damage have
been summarized by Z. Hrodecki.
The international rules in force deal
above all with civil law responsibility,
which, in the author’s opinion, is insuf-
ficient. State responsibility for nuclear
damage must be of public nature,
because the concept of damage in civil

economic organizations (enterprises);
he rightly criticizes the views which
exclude the responsibility of states
when there is a civil law responsibility
borne by their economic organizations.
When dealing with the forms of res-
ponsibility, the author has discussed
extensively such forms which strictly
speaking represent neither restitution
nor compensation for sustained losses.
He is certainly right in refusing to
recognize as a form of responsibility
the right of a contracting party to non-
execution of an obligation, which is
a form of sanction (p. 119).

The next paper by Barbara
Kwiatkowska-Czechowska Responsibili-
ty of a State Arising from, the Explo-
ration and Exploitation of the Sea-
Bed and Ocean Floor, deals with a
new important sphere of responsibility
which, however, still remains in the
realm of postulates and proposals.

The author has covered all aspects
of the problem she bases her findings
on a wealth of source material and
literature and leads the reader to a
series of very convincing conclusions.
It is, however, difficult to agree with
her when she accepts without reser-
vations the view by Levy that “ there
can be no question of non-execution
of obligations when a state has no
sufficient means to carry them out”
(p. 143). The lack of means to carry
out freely accepted obligations (and
only such obligations can be considered

Q

under international law) cannot free
from responsibility, unless there is a
case of force majeure.

Iwona Rummel-Bulska has de-
voted her paper to responsibility
caused by damage resulting from water
and air utilization. There is already
a relatively rich practice of this kind
of responsibility, especially in the field
of water utilization. Its regulation,
however, is still far from rati?factorv.
The problem boils down mainly to the
determination of the scope of ap-
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law fails to take into consideration
so-called anonymous damages, that is
among other things, damage to the
natural environment. This is no doubt
a very pertinent argument. On the
other hand, the shortcomings of public
law responsibility arising especially
from its low effectiveness because of
the lack of executive power, must not
be overlooked. Furthermore, damages
done to the natural environment are
very quickly loosing their anonymous
character.

The topics of the remaining two
papers partly overlap for state res-
ponsibility in the sphere of internation-
al protection of cultural property is
to a great extent included in state
responsibility in armed conflicts. In
both cases, above all, responsibility
under international law based on the
general principles for the violation of
codified rules or on certin provisions
of pace treaties comes into play. Com-
mon are also existing single provisions
directly concerning responsibility, such
as for example, Article 3 of the IV
Hague Convention.

Prof. S. E. Nahlik, who has con-
fined himself to the problem of res-
ponsibility for the protection of cultural
property, divides it into two parts:
“ problems of times of armed conflict”
and “ problems of times of peace” . First,
he has discussed the origins of inter-
national protection of cultural property
and presents his own interpretation of
the 1954 Convention. Next, he has
dealt with the topical and at the same
time very complex problem of respon-
sibility for the protection of cultural
property and mainly of the entire
world cultural heritage in time of
peace. He has arrived at the conclusion
that this responsibility, in particular

for the protection of the national
cultural heritage, will require “ an im-
portant modification in the concepts of
international law now in force” (p. 291).
It should be stressed that the value
of Prof. Nahlik’s study is due not only
to its subject, which is of particular
interest in our country, but also to the
outstanding competence of the author
in this field of international law.

In his paper Prof. Remigiusz Bie-
rzanek has concentrated his attention
on some fundamental problems of state
responsibility in armed conflicts in
general and in particular on the res-
ponsibility of the state for acts of its
armed forces and on the responsibility
for acts committed on its territory by
foreign armed forces. The latter prob-
lem is of special importance today,
because of the cooperation of armed
forces of various states within the
framework of actions undertaken by
the United Nations or by defensive
alliances. The author deals also with
the concept of grave violation of the
law of armed conflicts and with the
very controversial problem of penal
responsibility of states. Prof. Bierzanek
concludes that such penal responsibility
has no foundation in positive law nor
in doctrine (pp. 321— 322). The principal
merit of his study lies in pointing to
new aspects of state responsibility in
armed conflicts.

It is impossible even to enumerate
here all the very interesting problems
and conclusions which can be found in
the reviewed papers. They will cer-
tainly be a useful guide for students
and scholars studving the problems
of state responsibility.

Karol W o l f k e



BOOK REVIEWS 265

Renata SONNENFELD, Uchwaly Rady Bezpieczenstwa ONZ — zagadnienia:
prawne [The Decisions of the XJN Security Council — Legal Problems], Polish
Institute of International Affairs, Warszawa 1979, p. 196.

Dr. Sonnenfeld has undertaken a
very interesting and ambitious scientific
task, that af studyng the decisions of
the UN Security Council from the point
of view of the procedure of their
adoption, as well as from the point
of view of their scope and legal nature.
That important problem has, so far,
not been studied in depth and there
is no comprehensive monograph on the
subject in the literature of internation-
al law. The study by Dr. Sonnenfeld
represents an attempt to fill that gap.

The problem is very complex, both
in view of the research methodology
and in view of general theory. The
author was fully aware of these dif-
ficulties and tried from the very
outset to define clearly the scope and
objective of her study. In order to

-present as far as possible a full picture
of the subject under study Dr. Son-
nenfeld decided to cover the following
legal problems: 1) the place of the
decisions taken by international organ-
izations in the general svstem of
international law; 2) the procedure ap-
plied in the decision making process
by the UN Security Council; 3) the
soope of these decisions; 4) their bind-
ing force and legal nature. These are
well selected and in fact the most
important problems which constitute
the overall legal picture of the decisions
taken by international organizations in
general and, in this case, by the
Security Council which is one of the
major organs of the United Nations.
It goes without saying that the choice
of the Security Council was not ac-
cidental, for the Security Council has
clearly defined powers in the UN
Charter to adopt decisions binding on
member-states and even on non mem-
ber-states.

The book follows the line set out

by the scope and objective of the study..
The material has been arranged in a
clear and logical manner. Dr. Renata
Sonnenfeld has dealt with the concept-
of decision adopted by international
organization in a general sense and
examined against that background the -
legal basis of the powers of the Se-
curity Council to adopt decisions in
general and, in particular, to adopt
decisions binding on member-states
(see Chapter entitled Decisions of an
International Organ in the Legal Sy-
stem) Next has examined the proce-
dure of adopting decisions by the
Security Council (see Chapter entitled
The Names of Decisions of the
Security Council and the Procedure of
their Adoption) and the scope of these
decisions (see Chapter entitled The
Scope of Decisions by the Security
Council ). Having thus cleared the
ground she can, in the last Chapter
proceed with a detailed consideration
of the problems connected with the
binding force of the Security Council
decisions. This is no doubt the most,

important, and most difficult section
of her study. The book closes with
some general conclusions. The annexed’

are a comprehensive summary in
English and a carefully selected biblio-
graphy.

The author has displayed great
scholarship and claritv oc She
is familiar with the extensive literature
published on the subject and she
studied carefully the rather intricate
procedure and practice of the Security
Council. A large part of her consider-
ations is taken up by a detailed
analysis of the Security Council reso-
lutions supplemented by extensively
quoted opinions of the International
Court of Justice and the UN Adminis-
trative Tribunal. Her views are there-
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fore based on a through analysis of all
available sources and on a broad
theoretical erudition. The principal
findings and general theoretical ideas
seem to derive quite naturally from
-the analysis of the practice of the
.Security Council and are rooted in the
•achievements of world legal science.
What merits particular emphasis is the
persistently followed scientific method
of continuous confrontation of the
statutory provisions with the day-to-
day practice of the Security Council.
This is reflected, in particular, in the
final Chapter, in which the author tries
to ascertain the legal binding force of
the decisions of the Security Council
successively in the light of the UN
Charter provisions, of the discussions
which took place during the preparatory
conferences, in the light of the system-
atic interpretation of the Charter,
the practice of the Security Council
and the advisory opinions of the In-
ternational Court of Justice. Having

•done this, Dr. Sonnenfeld tries to sug-
gest her own general conclusions. At
the same time, and in contradistinction
to some writers on legal problems of
international organizations, she is
aware of the necessity to take into
'Consideration the developing rules and
practice of customary law. These
elements complement and enrich her
presentation of the subject.

It is quite understandable that a
study devoted to such complex legal
problems contains together with many
cogent and interesting ideas some
opinions which are debatable. Thus,
for example, the author’s views on
consensus in the decision making prac-
tice of the Seurity Council are utterly
unconvincing (p. 78— 79). It is difficult
to agree that “ in the practice of the
Security Council there are several
methods of reaching decision or adopt-
ing resolutions by consensus, while a
resolution agreed upon by consensus
<!) is often submitted to a formal vote”

(p. 78). It is hard to see how it is
possible to reconcile the adoption of
a resolution by consensus with a
subsequent vote on it.

Objections can be raised also
against the author’s assertion that:
“ Overall, there are more arguments [...]
in favour of the opinion which, at the
present stage of development of in-
ternational organizations, treats the
normative resolutions as executive acts
of the basic treaty and, hence, as being
part “ sensu largo” of the law of treat-
ies” (p. 26). Thus, in spite of the
generally accepted view the author
seems to deny the emergence of a new
source of international law represent-
ed by the resolutions of international
organizations.

Debatable as well seem to be the
author’s considerations concerning the
nature of resolutions adopted by inter-
national organizations as law-making
acts authorise the contention that she
identifies the binding force of these
resolutions with their law-making
character. Dr. Sonnenfeld states, that:
“ Assuming that all binding resolutions
constitute legal norms and in that
sense create law, I take them to be a
source of law; they can play either a
confirming or interpreting role towards
an existing legal rule as applied in
concrete cases, or constitute new. rules
and principles which can create general
or particular international law” (p. 31).

As it seems the binding force of
resolutions of international organiza-
tions, including the resolutions of the
Security Council cannot be tantamount
to the granting to these organizations
of law-making powers in the generally
acceptable meaning of those terms.
Binding resolutions are not necessarily
law-making acts. For instance a deci-
sion adopJed in the form of a resolution
concerning the admission of a state to
an organization or the rejection of such
an application is not a law-making act
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which are of walue for the theory and
practice of international organizations
and, hence, for the science and practice
of international law in general.

which can be covered by the concept
of general and abstract rules.

These critical remarks cannot
detract from the general value of the
study under review. The book is of
real scientific importance, contains
many new and well documented ideas by Jan Kolasa

Janusz SYMONIDES, Wychowanie dla pokoju [ Education for Peace ], Warsza-
wa 1980, Ksiqzka i Wiedza, pp. 301.

precursory doctrine of just war as the
only admissible, to their glorification
of peace which permeates their writ-
ings. The ideas formulated by these
eminent philosophers became the of-
ficial position adopted by the Polish
delegation to the Council of Konstanz
(1414— 1418). Pawel Wlodkowic, rector of
the Krakdw University was present at
the Council and took an active part
in its deliberations.

Prof. Symonides refers also to the
pacifist traditions of the Polish huma-
nistic philosophers of the 16th century
with their ideas concerning the organ-
ization of international relations. He
pays great attention to the most eminent
figures of the Enlightenment era and
to the memorandum on the strengthen-
ing of universal peace which was
greated at that time with considerable
interest. Its author was a great Polish
statesman of the Enlightenment era,
Stanislaw Leszczynski, twice elected
king of Poland (1704— 1709 and 1733).
Overthrown as a result of foreing in-
tervention, Leszczynski was invited to
live in France by his ally King Louis
XV where he became Duke of Lorraine.

In 1773 the Polish parliament
established the Commission of National
Education which was the first ministry
of education in Europe and probably
in the world. In less than 20 years
the Commission created an entirely
new educational system imbued with
the best ideals of Enlightenment.
Analysing its activities as well as the

It was the Declaration on the
Preparation of Societies for Life in
Peace adopted by the UN General As-
sembly on the 15th December 1978
which, most probably, prompted the
author to write this book. It may be
recalled that the Declaration was adopt-
ed on the basis of a Polish initiative
and of a Polish draft. It is therefore
quite natural that the first comprehen-
sive study on the subject was published
in Poland. Prof. Janusz Symonides was,
no doubt, predestinated to embark
upon such an undertaking, being one
of the leading figures (and now the
head) of the Polish Institute of Inter-
national Affairs, which is very closely
associated with the planning and
implementation of Polish foreign policy
and concentrates its major attention
on the study of new problems which
are likely to shape future events.

The author begins with an analysis
of the Polish initiative and the efforts
of Polish diplomacy to get the idea
accepted by the UN General Assembly;
he continues with an analysis of the
Declaration, of its aims and purposes,
of its main provisions and discusses
also the implementation of the idea
of education for peace in Poland.

But first he looks for the ideologi-
cal origins of the Polish initiative. He
refers to the political and legal theo-
ries of Stanislaw from Skarbimierz
and Pawel Wlodkowic, to their original
ideas concerning peaceful coexistence
of Christian and pagan states, to their
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contents of the textbooks published at
that time, Prof. Symonides concludes
that the Polish Commission of National
Education created a system which we
ourselves could name as education lor

ways to ensure a stable peace. The
draft declaration on the education of
societies for life in peace was not the
fruit of abstract thinking, neither was
it an accident that the subject had
been taken up by the Polish govern-
ment. Prof. Symonides projects the
concept of education for peace on a
very broad historical background and
tries also to uncover its roots in the
very nature of the contemporary Polish
state. He discusses therefore quite
extensively the political and diplomatic
activity of Poland in the post-war
period. He describes its participation in
the struggle for peace and international
cooperation in a concise but compre-
hensive way.

As seen by Prof. Symonides, the
Polish draft declaration represented a
natural sequel to the prewar and
postwar efforts of Polish diplomacy, a
crowning of all Polish endeavours to
strenghten international security, to
create conditions conducive to the
development of friendly relations among
nations. The draft proposal was submit-
ted officially to the XXXII General
Assembly of the United Nations on
September 28, 1978. The Declaration
was adopted by the General Assembly,
with many amendments on December
15, 1978.

Taking into consideration the poli-
tical importance and scope of the
document, it may seem surprising that
the “ world parliament” spent so little
time on its discussion. It must there-
fore be recalled, and this is done by
the author, that before presenting of-
ficially the draft declaration to the
General Assembly Polish diplomats
consulted the matter for several
years bilaterally with other delegations
to the General Assembly as well as
during the preparatory discussions
which led to the Helsinki Conference
on European Security and Cooperation.
The idea itself of educating the peoples
in a spirit of peace was first presented

peace.
In his search for the origins of the

Polish initiative, Prof. Symonides re-
fers also to the inter-war period and,
especially to the concept of “ moral
disarmament” which was formulated
in the memorandum of the Polish
government to the Secretary General
of the League of Nations (September
23, 1931).

The Polish memorandum proposed
that the internal legislation of the
states by subjected to the then freshly
adopted principle of renounciation of
war. It asked for, among other things,
the prohibition and punishment of war
propaganda, the prohibition of the use
of the press, radio and film for the
purposes which may affect adversely
peaceful relations among nations (in-
cluding a proposal to set up an inter-
national disciplinary court), the adop-
tion of measures in order to educate
the young generations in a spirit of
understanding and cooperation.

Discussing the premisses of the
Polish initiative on the preparation of
societies for life in peace, Prof. Symo-
nides draws attention to two aspects.
The first concerns the basic tenets of
the Polish political and social system,
including the provisions of the Polish
constitution (for example, the provision
on peaceful coexistence), and of various
laws (for example the prohibition of
war propaganda). The second aspect
refers to the historical experience of
the nation, including the danger of
biological extinction which became im-
minent during the Nazi occupation.

These and the former traditions of
Polish political and social thinking ac-
count for the activity of the Polish
state and its diplomacy, of its various
social organizations in the search of
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major portion of his book to the
analysis of the Declaration. He has
discussed its main characteristics and
objectives, drawing the attention to the
principles which states must follow in
their endevours to educate for peace.
He has considered some practical
problems connected with the implemen-
tation of the Declaration.

The author draws our attention
to the various definitions of peace.
Some favour a very restrictive defini-
tion of peace as the mere absence of
war. But there is also a broad defini-
tion which covers active cooperation
aiming at maintaining a lasting and
just peace. Prof. Symonides has stres-
sed that the Declaration is based upon
this broad definition. Consequently, its
idea of education for peace is not
restricted only to certain prohibitions
(for example, the prohibition of war
propaganda). The Declaration proposes
a large and diversified programme
aimed a fostering international under-
standing and friendship among nations.

The point of departure of that
programme is the expressis verbis
formulated “ inalienable right” of each
nation and each human being “ to live
in peace”. Prof. Symonides proposes a
very interesting interpretation of that
right, which he treats as “ the general
synthesis of many international norms
and principles”. This is of major im-
portance, since “ the right to live in
peace” was first included in such a
wording in the Declaration, hence the
need of an appropriate interpretation.
All the more so, that it appears neces-
sary to establish for that right a
stronger normative basis, and in partic-
ular to translate that right into treaty
language, since — as it is well known— the Declaration is nothing more than
a recommendation addressed to states.

The merit of the author's conside-
rations lies in the demonstration of
the links between the concepts intro-
duced by the Declaration and the main

to the international community in a
speech which Edward Gierek made at
the XXIX session of the General As-
sembly of the United Nations in 1974.

Of interest are the observations
made by Prof. Symonides on the
diplomatic battle which had to be
waged in order to ensure the adoption
of the Polish draft declaration on the
broadest possible basis and with the
support of all member-states of the
United Nations. It may be recalled that
the Declaration was adopted almost
unanimously. There were no votes
against and only two abstentions. Un-
fortunately, one abstaining vote was
cast by a big power — the United
States. The US delegation while not
questioning the merits of the Declara-
tion itself , invoked difficulties of a
constitutional nature, claimg also that— in its view — no sufficient attention
is being paid to human rights. The
other delegation abstaining was that
of Israel, which up to the last minute
maintained a favourable attitude to-
wards the draft declaration. Very
probably its final stand was not dictat-
ed by substantive considerations but
rather by a desire to manifest its
solidarity with the US.

In spite of that, the Secretary
General of the United Nations, Kurt
Waldheim judged the result of the vote
as “ outstanding”. He stressed also the
importance of the intensive consulta-
tions which preceded the adoption of
the Declaration and praised the role
played by the Polish delegation. Prof.
Symonides quotes many statements by
representatives of states representing
various social, economic and political
systems and coming from all parts of
the world the opinions of the represen-
tatives of Saudi Arabia, Bulgaria, Ca-
nada, Peru and the Holy See, which
reflect not only the support for the
Declaration but also the recognition
of its great humanitarian values.

Prof. Symonides has devoted a
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currents in the development of modem
international l&w. He confronts the
provisions of the Declaration with
various resolutions adopted by the
United Nations, with the Final Act of
the Helsinki Conference, with various
international treaties. Thus, the Decla-
ration appears as a successive step on
the road leading towards the consolida-
tion of the international principles of
peaceful coexistence. In turn, this
facilitates also the solution of some
problems arising from difficulties of
definition.

The author’s original contribution
is his presentation, for the first time
in Polish literature — of the implemen-
tation of the idea of education for
peace by Poland. Prof. Symonides has
collected and studied a considerable
amount of facts and documents. , The
information and analysis . concern, in
particular, the system of education, the

function of culture, literature and art,
the impact of the legal system. In the
sphere of Poland’s external relations
he has discussed Poland’s participation
in all international endeavours in the
field of science and education (for
example in the field of verification of
school textbooks), culture and inform-
ation. Briefly mentioned are also
Polish peace research activities.

All this leads the author to a
conclusion which I would like to quote
at this juncture. Here are his words:
“ The role of Poland as the initiator
of the Declaration cannot be consider-
ed as reflecting only the country’s
foreign policy. [...] As the main author
of the Declaration Poland offers to the
international community an original
and exemplary model of its implemen-
tation” .

by Andrzej Wasilkowskt

Jerzy TYRANOWSKI, Sukcesja panstw a traktaty iv sprawie granic [The
Succession of States and Treaties Concerning Boundaries ], Poznan 1979, Wydaw-
nictwo Naukowe UAM, p. 274.

codification conference; this, however,
does not detract from the value of his
book, since the conference introduced
only small changes in the draft pre-
pared by the International Law Com-
mission).

Although legal doctrine is general-
ly aware of the specific nature of the
problem of succession of so-called
dispositive, localized or territorial treat-
ies including, above all, boundary
treaties, it is equally true that this
awareness was rather superficial. The
book by Jerzy Tyranowski takes a
much broader and complex view of
the problem. And this is not contra-
dicted by certain opinions expressed by
the author which are, at least in my
view, quite controversial.

The book is composed of four

The lasting importance and topicali-
ty in international relations of the
problem of state boundaries compound-
ed by the particular immediate in-
terest of the questions related to the
succession of states is sufficient enough
to attract our attention to the book
just published by Dr. Jerzy Tyranow-
ski. All the more so, that it is the first
monograph in world literature to deal
with the subject. One may add also
that it represents the first attempt to
compare the conclusions arising from
the practice of states and from the
development of legal doctrine in this
field with the findings as embodied
in the codification work of the UN
International Law Commission. (The
author could not take into considera-
tion in full the work of the Vienna
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both succession zpso iure (which can*

be called as obligatory) and optional
succession. He is right in emphasizing:
that the latter can take place as a
result of a unilateral act of the suc-
cessor (which he calls unilateral optio-
nal succession) or as a result of an
agreement reached by the succesor
with another party to the treaty (this
could be defined as contractual or
agreed optional succession). It may be
added in passing that both kinds of
optional succession can, in theory, take
place according to the opting-out for-
mula; such a solution was proposed in
the resolution o fthe ILA for the newly
independent states. Or pursuant to the
opting-in formula as suggested in the
draft prepared by the International
Law Commission and embodied in the
Vienna Convention on Succession of
States in respect of Treaties of 1978'

for the newly independent states.
Subsequently, the author has dis-

cussed the principles presiding over the
succession of treaties within the
framework of traditional cases of suc-
cession of states, i.e. in the case of
annexation, cession, secession, dismem-
berment and unification as well as in
the case of newly independent states.
However, because of his rather sum-
mary treatment of the problem anct
because of certain gaps in the treat-
ment of source material (he has omit-
ted the discussion on the subject which
took place in the International Law-

Commission as well as significant part
of literature) his conclusion that there
are certain customary rules applying
in these cases is not very convincing).
Reservations must also be voiced with
regard to the concept of “ identity of
areas” (p. 53 ff ) as a specific basis for
succession of treaties ipso iure. For, as*

it results from the codification en-
deavours, foundations of the applica-
tion of the concept of obligatory or
optional succession must be sought, in
the first place, in the fundamental.

chapters. The first two are of an in-
troductory nature. Chapter I deals with
the fundamental problems arising from
the succession of states and the suc-
cession of treaties. Accepting as a
basis for his considerations the codi-
fication works of the International
Law Commission the author makes a
distinction between the concept of
succession of states which is tanta-
mount to the assumption of sovereign
rights over a territory remaining
previously under the sovereignty of
another state, ant the concept of suc-
cession understood as the assumption
of specific treaty rights and obligat-
ions. Among other things, the author
quite rightly distinguishes between the
succession of states and the 'succes-
sion of governments and points out
that even a revolutionarv change
in the political and social system does
not break the continuity and identity
of a state (pp. 24— 29). Hence, the
consequences of such changes must be
viewed in the context of the general
law of treaties (adducing, eventually,
the fundamental change of circum-
stances and not in the context of
succession).

Further considerations are devoted
to the concept and problem of succes-
sion to d^positive treaties, ^he author
argues, quite convincingly, that in spite
of the lack of sufficient clarity in the
justification, international law is fami-
liar with the specific phenomenon in
the form of “ territorial regimes” and
adds: “ it is possible to speak of suc-
cession ipso iure with respect to the
treaties which create these regimes, as
far as traditional cases of succession
of states are concerned. However, it
is doubtful whether such a succession
takes place in the case of newly in-
dependent states” (p. 35).

Considering the modern general
model of the institution of succession
with recpect to treatise, the author
points out that the model embraces
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boundaries fixed by treaties. This
principle has its origin in the very
concept of succession of states, in the
general rules of law as well as in the
principle of the inviolability of fron-
tiers and lies at the very basis of the
succession ipso iure of boundary
treaties (p. 131).

The author has discussed in detail
the work of the International Law
Commission on Article 11 of the Con-
vention which deals with the problem
of treaty regulation of boundary
questions. He has presented also the
comments offered by the states on the
subject. Then he has proposed his own
interpretation of Article 11 in the
context of the entire framework of the
provisions of the draft (pp. 156— 164).
In his opinion, the draft proposal of
the International Law Commission does
not fully reflect the customary rules
in force.

In his words, the present state of
customary law is as follows: the fate
and functions of treaties establishing
boundaries varv according to the type
of succession of states. Succession ipso
iure to boundary treaties takes place
in so-called traditional cases of state
succession (cession, secession, dismem-
berment, unification of states). Since in
the case of cession and secession the
obligatory succession to treaties dealing
with boundaries represents an excep-
tion from the rule of non-succe^ion of
treaties concluded by the predecessor
state, the rule which applies here is
that of the separability of treaty pro-
visions. Hence the successor is bound
only by the provisions dealing directly
with boundary regimes. In turn, the
newly independent states are bound
only by the principle of continuity of
boundaries fixed by treaties, whereas
the boundary treaties themselves lapse
as a result of the succession of states
(clean slate principle). As far as the
practice of the African states is con-
cerned, the author considers that the

principles of international law. In the
cases of succession of states (with the
exception of cession) in which only
treaties concluded in accordance with
the principle of sovereign equality and
self -determination (noboty is bound by
a treaty without having expressed
freely his sovereign will) have been
included in the “ inheritance estate”,
the principle which applies is that of
succession ipso iure. On the other hand,
in the case of treaties of another
origin, i.e. of treaties which because of
the dependent status of the territory
in question applied to it for such was
the will of the colonial power, the
prevailing rule is that of optional suc-
cession.

In Chapter II the author deals
extensively with boundary treaties.
Among other things, the reader will
find here some very interesting ideas
concerning the concept of the extinc-
tion of a boundary treaty following its
implementation. One cannot but agree
with the view that “ the only logical
and coherent conception is the one,
pursuant to which a treaty establishing

.a boundary does not,dapse as a result
of its execution” . (p. 117). Quite con-
vincing are his ' arguments in favour
of the thesis that boundary treaties
•represent a separate category among
treaties* dealing with territorial ques-
tions (pp. 123— 124 and 135).

The most important is Chapter III
which contains a wealth of original
ideas. It touches upon the essence of
the subject signaled in the title of the
book. The author points out, quite
rightly, that as it would be erroneous
to refer to “ succession as regards ter-
ritory” , it wouls equally be wrong to
speak about “ succession as regards
boundaries” (p. 130). As a mater of
fact, in the case of succession of states
which covers always a territory within
well defined boundaries we are dealing
with the principle of continuity (survi-
val) of state boundaries, including
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principle of continuity of boundaries
established by treaties has been
replaced by the principle of uti pos-
sidetis iuris. In other words, it was
only the agreement reached by the
African states themselves which trans-
formed the inherited boundaries from
a state of fact into a state of law.
This assertion is, in my view debatable.

In a review it is not possible to
offer a detailed exposition of the case.
Let me only point out that the main
point in the controversy lies, in a dif-
ferent interpretation of the meaning
of the appropriate provisions of the
OAU Charter, of the resolutions adopt-
ed bv the Organization and of the
resolutions adopted by the Cairo Con-
ference of the non-alligned states.
Whereas the authors dealing with the
succession of states, the International
Law Commission and the states parti-
cipating in the Vienna Conference tend
to view these provisions and resolutions
as confirming only the principle of
continuity of boundaries established by
treaties, the authors who write about
the territory of Africa or about the
territorial disputes and other African
problems are inclined to attach to these
pro^ic:ons and resolutions constitutive
effects.

against another state” and that there
can be no contradiction between the
right to self -determination and the
principle of continuity of boundaries
established by treaties (p. 189). In my
opinion it is the recognition of that
fact which found its reflection in the
practice of the African states.

The author is right in emphasizing
that the concept of unequal treaties
cannot apply to boundary treaties (p.
197— 198) and that only post-succession
territorial disputes, whereby one party
reject the boundary provisions con-
tained in the treaty are contrary to the
principle of continuity of boundaries
established bv treat es (p. 199). On
the other hand, the principle of con-
tinuity is not impaired by boundary
disputes (for a definition of a boundary
and territorial disputes see p. 196), by
territorial disputes arising out of other
reasons and by inherited disputes.

In the final Chapter of his book
the author has presented the most
important precedences from the practice
of states. It results from these mate-
rials as well as from the comments
of the International Law Commission
to Article 11 of the draft Convention
that the only states rejecting the
principle of post-succession continuity

of boundaries established by treaties
are Afghanistan and Somalia.

Among the merits of the reviewed
book one must also mention the dis-
cipline of style and the cogency of
argument. Dr. Jerzy Tyranowski has
offered us a book whose reading will
give great satisfaction to any reader
who intends to broaden and update his
knowledge of the subject.

Dr. Jerzy Tyranowski has develop-
ed a^o manv interesting ideas onW
inderectly connected with the subject
matter o'- h ; <= stvdv. He ha"- ^cnic-ed
the application of the principle of uti
possidetis in Latin America in the 19th
century and the problem of the
influence of the succession of states
on other territorial regimes. He has
proved irrefutably that “ the right to
self -determination as the right of a
people, cannot offer a legal basis for
territorial revindications by one state by Renata Szafarz
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ANDRZEJ WASILKOWSKI (ed), Prawo miqdzynarodowe a prawo wewnqtrzne
w Swietle do§wiadczeft panstw socjalistycznych [ International Law and Municipal
Law in the Light of the Experience of the Socialists States]. Documents of the
scientific conference held in Warsaw in October 1977. Wroclaw 1980, Ossolineum,
156 pp.

The problem of relationship be-
tween international and internal law
has for many years been the subject
of great interest of legal doctrine. Its
importance has been increasing togeth-
er with the changes taking place in the
nature and functions of international
Law. These changes have been cau ed,
in the first place by ever wider scope
of international regulation, which had
long ago exceeded the boundaries of
inter-state relations. International law
ha ^ been to a e,rer grea .er extent
becoming an instrument regulating in-
ternal relations, which have hitherto
been the subject of exclusive compe-
tence of states. This process began in
the 19th century, but gained momentum
in the past 20 years. Among other
things, this is the result of the devel-
opment of integration which blurred
the boundaries between the national
and the international law. It is within
the integration groupings that the
problem of the place and role of in-
ternational norms is the internal legal
system acquires its real significance.

It was the Institute of State and
Law of the Poh'sh Academy of Sciences
which took the initiative and organized
a scientific conference with the aim
of examining the place and role of
international law in the internal legal
system of states in the context of the
integration process embracing the
member-states of the Council for Mutu-
al Economic Assistance. The conference
was held in Warsaw in October 1977.
The papers which provided the basis
for discussion were presented by emi-
nent experts in the field from all
socialist countries. They included:
N. Androne (Romania), O. Capatina
(Romania), H. de Fiumel (Poland),

A. Kanada (Czechoslovakia), H. J. Muller
(GDR), P. Radoynov (Bulgaria), L. Blis-
ter (GDR), K. Skubiszewski (Poland),
E. USenko (USSR), A. Wagner (Czecho-
slovakia), and A. Wasilkowski (Poland).
These papers are the subject of the
present review.

Among the papers presented at the
conference two groups of topics stand
out. The first deal with general
problems of theory and practice in the
field of relations between international
and national law. The second are
devoted to the analysis of the place
and role of the legal acts of the CMEA
in the internal law of the socialist
states. In the first group, the paper
by K. Skubiszewski International Law
in the Legal Order of a State deserves
special attention. The author starts
with the presentation of the two basic
theories of monism and dualism. He
considers that the difficulties arising
from the comparison of these two
theories are not resulting from their
“ veracity” or “ falseness” , but from their
different function and different relation
to legal reality (p. 21). He then pro-
ceeds to examine the methods of incor-
porating international norms into in-
ternal law. He uses the occasion to
introduce some terminological order,
drawing particular attention to the
concept of reception, transformation,
ratification and validity of an rn’erna-
tional treaty on its own force. In
conclusion. K. Skubiszewski states that
while in the sphere of international
law its precedence over national law
is a binding rule, in the sphere of in-
ternal law this precedence is often still
only a postulate, supported, however,
by arguments of “ logic and legality”
(p. 52).
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The reading of subsequent papers
leads to the conclusion that termino-
logical problems are one of those which
make it more difficult for scholars to
reach agreement. This applies, in
particular, to the concept of transfor-
mation which various scholars interpret
in a quite different manner. For some
it is a form of reception (K. Skubi-
szewski), others (H. J. Muller, p. 94)

treat reception and transformation as
identical concepts while others (E. USen-
ko, p. 56) cover by the concept of re-
ception various forms of introduction
of international norms into the system-
of internal law.

Generally speaking, all authors of
the papers presented at the Warsaw
conference reject both the monistic and
dualistic theories in their extreme
forms. They seem to be in favour of
the so-called “ moderate” or “ realistic
dualism” . While recognizing the auto-
nomy of the two legal orders they

stress the close links between them.
A difference of opinion can be noticed
with respect to the possibility of con-
flict arising between these systems.
For example, E. USenko considers that
a direct conflict is impossible. He
emphasizes however, that opinions on
this matter among Soviet scholars vary
(p. 60). The authors which do not rule
out such a possibility agree that inter-
national law does not prejudge the
question as to how such a conflict is
to be settled, leaving the matter to be
dealt with by internal law. At the
same time they reject the conception
of automatic precedence of internation-
al law.

ular laws, which stipulate that the
international norm be applied first.
That is why they all emphasize the
considerable role of practice. The
analysis of actual practice leads them
to conclude that a conflict between a
national and international norm is
being settled in the socialist states in
accordance with the general legal
principle that lex specialis derogat legi
generali, lex posterior derogat priori,
etc.

The authors of the papers present-
ed in Warsaw traw particular atten-
tion to the manner in which inter-
national norms are being introduced
into the internal legal system. On this
mater opinions vary, and this can, at
least in part, be explained by the
above mentioned terminological diffi-
culties. They agree, however, that the
problem is dealt with by each state
autonomously. Generally speaking, they
emphasize the necessity of transfor-
mation (in the broad meaning of the
term — see E. Usenko, p. ?6, H. J. Mil-
ler, p. 88, P. Radoynov, p. 81 and
A. Kanda, p. 113). Opposing views, in
particular those claiming that inter-
national norms are binding on their
own, are rejected by some as a
reflection of the monistic theory lead-
ing to the vio’ation of the principle
of state sovereignty (P. Radoynov, p.
81). The possibility that international
norms can be binding ex proprio vigore
is sometimes accepted, but only as
regards technical norms (P. Radoynov,
p. 82), self -executing treaties (N. An-
drone, p. 107) or treaties concluded by
socialist states and containing uniform
norms (H. J. Muller, p. 90).

This opinion was vigorously op-
posed by H. de Fiumel. In his paper
which summed up the experience of
the socialist states in this field, he
stated that no reasons of principle
exist which would exclude the pos-
sibility of international norms being
directly binding in the national legal

The analysis of the legislation of
the socialist states carried out by the
authors of the papers presented in
Warsaw reveals that they do not
contain general rules aiming at the
settlement of conflicts between a na-
tional and international norm. At best,
the precedence of the international
norm derives sometimes from partic-



COMPTES RENDUS276

system of the socialist states. Especially
he saw no encroachment on state
sovereignty by the application of inter-
national norms ex proprio vigore (pp.
127— 128).

The thesis that the acts of the
CMEA could be directly binding on the
member-states of the Organization is
rejected by the overwhelming majority
of scholars. They consider that such
acts enter into the internal legal
system in the same way as treaty
norms. They refer to the principle of
state sovereignty as necessitating the
tranformation of the acts of the CMEA
(E. USenko, p. 64, P. Radoynov, p. 141
and L. Riister, p. 148). L. Riister, who
analysed the practice of the CMEA
member-states, points out however that
the transformation procedure applying
to the CMEA acts is less complicated
and more expeditive. This, in his
opinion, does not constitute a violation
of the sovereignty of the member-
states of the CMEA (p. 154).

H. de Piumel, analysing in his
paper place of the decisions of the
CMEA in the respective national legal
systems agrees with the opinion of
J. S a n d o r s k i t h a t the recommenda-
tions of the Council accepted by the
states are binding ex proprio vigore.
Consequently they must be respected
by the state organs and economic
organizations (p. 132). H. de Fiumel
considers that this is the result of the
special nature of the relations' between
the socialist states. The fact that the
recommendations of the CMEA are
directly binding illustrates, in his view,
the general thesis concerning the ac-
ceptability of the direct binding force
of an international norm in internal
law.

with by A. Wagner. He stresses the
role of unified norms, while drawing
at the same time the attention to the
difficulties connected with the defer-
ring interpretation in var ous ro:n r:es.
This is the result of the absence of
guarantee of uniform interpretation
and of the application of unified law.
In this connection he rises the problem
of arbitration procedure ad calls for
the establishment of an international
arbitration court of the CMEA (p. 159).

O. Capatina deals in his paper
with the Convention on the settlement
by way of arbitration of civil law
disputes arising from the relations of
economic, scientific and technical co-
operation signed in Moscow May 26,
1972 and discusses the legal rules ap-
plied by the Arbitration Commission
set up by the Chamber of Industry and
Commerce of the Romanian Socialist
Republic.

The paper by A. Wasilkowski deals
with directions of further studies on
the place of international norms in
the national legal systems. Hhe draws
the attention to the change- +akmg
place in the international treaty re-
lations and involving a continuous
increase in the number of treaties
which do not require ratification. Such
treaties are, as a rule, ignored when
discussing the foundations of the entry
into force of international norms in
internal law. Referring to the discus-
sion on the necessity of transformation
A. Wasilkowski points out that the
weakness of transformation resides in
the fact that it cuts off the internation-
al norm from he legal s^ctem wVn>h
presided over its birth and transfers
that norm to the internal law. In
certain circumstances the process can
lead to a mod^’ca ^on of rn"lents
of the norm. On the other hand, the
direct application of international law
can prevent the occurance of such a
danger.

The problem of unified law in the
socialist economic integration is dealt

* j. SANDORSKI. RWPC. Forma praw-
nej integracji gospodarczej panstio socja-
Xistycznych [The CMEA. A Legal Form of
Economic Integration of the Socialist Sta-
tes/, Poznaft 1977, p. 128. The twelve papers presented at the
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be drawn, in particular, to the discus-
sion of the problem of the ways by
which legal rules adopted by the CMEA
are incorporated in the internal legal
systems of the member-states. With the
developing proceses of socialist integ-
ration this problem gains increasingly
in importance.

It may be emphasized that the
reviewed book represents the first
monograph published in the socialist
countries discussing in such a broad
and comprehensive way the problem
of relationship between international
and national law. It offers the reader
a wealth of comparative material and
is therefore an invaluable source of
information to any student of the
problem.

Warsaw Conference offer a full review
of the doctrine and practice of the
socialist states concerning the relation-
ship between international and nation-
al law. All the more so, that the
authors are presenting not only their
own views but reflect the opinions of
the entire scientific community in their
respective countries. In particular, of
great value is the analysis of the
actual practice of states which is not
readily available to the foreign scholar.
The analysis of the actual practice in
conjunction with the review of theore-
tical thinking on the matter makes it
possible to draw some conclusions as
to the degree of uniformity of the
positions of the various socialist states
as regards the problem of the place
and role of international norms in the
national legal systems. Attention must by Witold Danilowicz

KRYSTYNA WIEWlOROWSKA, Bezpoirednia telewizja satelitarna. Studium
prawnomiqdzynarodowe [ Direct Broadcast Satellites. Study on International Legal
Problems ] ) Warszawa— D6dz 1981, Panstwowe Wydawnictwo Naukowe, pp. 127.

Russian and English. It seems to me
that the structure of this monograph
does not make for easy reading. The
contents of the chapters exceed the
scope signaled by their tit*e \ ^he
authoress must, however, be given the
credit for ending each chapter with the
conclusions which are to be drawn

the considerations containet

The monograph represents the
main part of a doctoral thesis under
the same title presented succesfully by
Ms Krvstyna Wiew:6rowka a
Polish Institute of International Affairs
in 1979. Editorial considerations com-
pelled the authoress to present in a
very concise manner the complex
problems of a political and legal nature
involved in direct broadcast satellites
(DBS). This assumed a somewhat opti-
mistic conviction that the reader is
already acquainted to a large degree
with the problems under consideration.
As a result, this is a difficult book ad-
dressed to a rather restricted reider-
ship of specialists in the field of inter-
national law and international rela-
tions.

the

from
therein.

Chapter I deals with the links
between the satellite technology and
international flow of information. The
authoress is not concerned only with
the question of DBS, but studies also
some problems of the remote sensing
of the Earth from outer space and the
transfer of computer data by satellites.
Thus, she tries to cover subjects only
indirectly connected with her main
theme. This makes interesting reading

The book contains an introduction,
five chap'ers, conclusion, bibliography
and a rather extensive summary in
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but adds hardly to the clarity of con-
siderations.

In Chapter II Ms Krystyna Wiewi6-
rowska has discussed the history of
the negotiations on the principles of
DBS. These negotiations took place in
the United Nations, in particular within
the framework of the special Working
Group of the General Assembly and
the Committe on the Peaceful Uses
of Outer Space and its Legal Subcom-
mittee. All this led to the preparation
of a draft resolution for the General
Assembly of the United Nations in 1^77
containing a preamble and 12 principles
of DBS. Three of these principles
require further discussion. At present
there are real prospects of achieving
agreement on the final text of the
resolution. It can therefore be said that
the book by Ms Krystyna Wiewidrow-
ska was published too soon. Some of
its sections will shortly have the value
of an account of historical events. This
should not be interpreted as an im-
portant reproach. Qnly in the second
half of the 1980s television pro-
grammes will be received bv standard
individual television sets directly from
satellites without the mediation of
earth transmission stations. And at that
time States will protect their sovereign
rights against the encroachments which
may result from this kind of inter-
national flow of information. However,
the problem must be solved now, in
order to avoid future conflicts. The
representatives of science of interna-
tionnal law have a real contribution to
make in this respect. And it is from
that point of view that the book by
Ms Krystyna Wiewidrowska must be
considered.

Chapter III dealing with the legal
regulation of the contents of direct
satellites broadcasting programmes
deserves special attention. For these
are problems of fundamental impor-
tance, which are still the subject of
great controversy. The authoress quite

rightly stresses that advertising pro-
grammes as well as programmes for
children and teenagers require special
regulation. It is only to be regretted
that she failed to submit the matter
to closer examination. For example, she
ignored Polish studies concerning
advertising. On the o .her hand she
gave much more attention to television
programmes whose diffusion is pro-
hibited. The analysis of all these
controversial questions can hardly be
considered as exhaustive. In spite of
an explicit assurance given on page
32, Ms Krystyna Wiewidrowska fails
to take an unequivocal stand on the
issue of free flow of information. In
her book this spiny issue is, generally,
linked to the problem of propaganda.
In particular, the authoress must be
blamed for evading the issues rised by
the provisions of Article 19 of the
In.ern.nion il Covenin -*, on Civil and
Political Rights ratified by Poland in
1977. It has to be recalled that Article
19 establishes the right of each indi-
vidual to free expression of opinions,
comprising freedom of searching,
receiving and dissimination of all in-
formation and opinions without regard
to state borders. The exercise of these
rights is restricted only by the law.

Of equal importance is Chapter IV
dealing with the legal regulation of
DBS to third States. Ms Krystyna
Wiewi6rowska points out that in in-
ternational law there is no prohibition
to broadcast television programmes,
or radio programmes for that matter,
into the territories of other states. On
this question, the majority of states
is in favour of prior consent of the
state concerned. One can share the
authoress’s conviction that a compro-
mise formula calling for prior “ con-
sultation and agreements between
states” will prove acceptable to other
states, including the USA. It seems that
more difficult to solve will be the
problems arising from the practical
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implementation of the special provisions
dealing with DBS programmes which,
for technical reasons, can reach viewers
outside the territory at which they are
directed (so-called “ spill over” ).

Chapter V covers the very complex
problem of responsibility for damages
caused by DBS. Ms Krystyna Wiewio-
cowska concludes quite rightly that the
principle of state responsibility for
this kind of activity results from the
Outer Space Treaty of 1967. She thinks
that this will be confirmed in the reso-
lution concerning DBS. But in this
question there is no ground to refer,
as does the authoress on p. 90— 91,
to Article 22 of the Telecommunication
Convention. The quoted Article cannot
be found in the text of the Convention
in force, which was adopted in Malaga-
Torremolinos in 1973. Also some other
assertions contained in Chapter V are
debatable, for example the premisses
of responsibility for wrongful acts of
states.

opinion that at present it is, at the
best, possible to speak about the
shaping of a special branch of inter-
national law regulating the interna-
tional flow of information through the
mass media. However, the question
arises whether and to what extent the
adoption of the principles of DBS can
contribute to the separation of this
new branch. Unfortunatelv no answer
is to be found to this question in the
reviewed book.

My critical remarks do not affect
my general positive appreciation of the
book by Ms Kr.ystvna W:ew:6rowska.
This is an interesting contribution to
the studies of outer space law. It may
be added that the value of the mono-
graph has been enhanced by the fact,
that Ms Krystyna Wiewibrowska took
advantage of her experience as a
member of the Polish delegation to
the sessions of the UN Committee on
the Peaceful Uses of Outer Space.

In her final conclusions Ms Krys-
tyna Wiewibrowska expresses the by Jerzy Gospodarek

Karol WOLFKE, Miqdzynarodowe prawo §rodowiska. Tworzenie i egzekwowanie

lInternational Environmental Law. Creation and Enforcement], Wroclaw 1979,
Ossolineum, pp. 178.

For many years the problems of
environmental protection has been the
subject of lively interest and many
researchers, including international
lawyers. And while states has not been
very eager to accept legally binding
obligations concerning the protection
of the environment, with the sole
exception of obligations concerning the
sea waters and inland waters, it is
gratifying that scientific reflection was
accompanying the development of
international environmental law since
its very inception. Among the numerous
works dealing with the legal problems
of environmental protection and, as a

rule, with only some specific aspects
or fields of international environ-
mental law, the book by Prof . Karol
Wolfke stands out by the comprehen-
sive treatment of the subject and by
the depth of its theoretical grasp. It
is the result of many years of research
carried out, among other places, in the
Woodrow Wilson International Centre
for Scholars, where Prof. Wolfke spent
a year.

The author gives a very broad
meaning to the concept of international
environmental law. He defines it as
“ all rules of international law and all
institutions created by it, which
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directly or indirectly serve the protec-
tion and shaping of the environment”
(p. 8). The protection of the human
environment involves comprehensive
action in many fields.Scientific research
reveals the ever growing interdepen-
dence of various phenomena and the
complexity of the elementary human
needs. As a result, the concept of the
environment which is to be protected
is constantly broadening. It includes
not only the atmosphere, the waters
and the soil, but also the habitat
and the cultural environment. The
author concludes therefore that "there
is no exageration nowadays in the
fact, that by human environment one
understands simply the ensemble of
conditions indispensible to ensure
normal life to the individual and to
society” (p. 6).

The first signs of the development
of international environmental law can
be seen in the various international
conventions concluded for almost a
century in order to protect certain
plants and animals, to fight against
natural pests, to protect waters against
pollution, etc. Considerable momentum
was added to the development of in-
ternational environmental law by the
UN Conference on the Human Environ-
ment held in Stockholm in 1972. From
that time we are dealing with inter-
national environmental law as a new
branch of international law, with the
term “ international environmental law”
gaining acceptance in both theory and
practice.

The main task which Prof. Wolfke
sets to himself in his book was to
examine the usefulness of the means
and instruments serving the develop-
ment of the legal system dealing with
the protection of the environment as
well as to study what can be under-
taken in order to improve the
effectiveness of that system. The
author studied thoroughly all the
various kinds of international agree-

ments ,the decisions taken bv inter-
governmental agencies, all the other
sources and auxiliary means of creating
rules of international law and all
other extra-legal factors, from the
point of view of their usefulness for
the development of international
environmental law. This led him to
make many observations and to draw
many very interesting conclusions on
the laws regulating the process of
creation and development of contem-
porary international law as well as to
advance many opinions of considerable
practical value.

Analysing the sources of interna-
tional law, the author focuses his atten-
tion on international treaties and
decisions by international organizations.
Prof. Wolfke, who in his previous
writings used all his talents to
emphasize the role of the custom in
the system of international law, also
in our times, appears in his latest book
in favour of the thesis that customary
law constitutes an instrument of social
engineering of only limited scope. He
argues, quite convincingly, that the
international custom is not “ a mecha-
nism for the creation of detailed
technical provisions, so essential in
environmental law, because of its
obvious shortcomings, such as lack of
precision and great difficulty in ascer-
taining the actual content of * the
custom”. He adds, however, that “ it
would be a great mistake to
underestimate the importance of that
mechanism also in this sphere” (p. 89).
Discussing the utility of international
treaties, Prof. Wolfke points out that
in the field of environmental protection
agreements between special govern-
mental organs, agreements concluded
by organs of local government and
agreements concluded by special
plenipotentiaries are already playing an
important role and will, no doubt,
play an increasing role in the future.
Mention must also be made, among
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into force of legally binding rules.-
Discussing all the various views on
that controversial subject, the author '

is reluctant to commit himself in -
favour of the thesis that such norms
may be considered as legally binding,
arguing that the observed practice,
especially of the UN General Assembly,
to pile up recommendations of all
kinds can prove harmful to the
development of international law as a
whole, and, hence, to the development
of international environmental law..
The relative ease with which resolu-
tions are being adopted by majority
votes leads to the proliferation of '

“ soft law”, i.e. to the creation of
pseudo-norms, which enricn interna-
tional law in a quantitative cen°e, but
at the same time impair the authority
of international law in the eyes of'

world public opinion. Consequently, be-

thinks that the recommendations of'

international organizations “ should not
be treated as autonomous instruments
of creation of the law of environmental
protection, but only as one of the-
important factors participating in the-
complicated law-creating process” (p.

agreements sui generis, of international
agreements concluded in execution of
the agreements signed by research
institutions, for these agreements re-
present an important link in the
bilateral cooperation aimed at envi-
ronmental protection. Analysing the
bilateral agreements concluded by
neighbouring states, the author points
out that together with many positive
elements, such as the less difficult
and, hence, greater expedience in
reaching agreement on joint aims and
measures to be applied, they reveal
also many negative ones, such as the
ease with which both parties renounce
to live up to their mutually accepted
obligations and the weakness of the
control machinery. This led the author
to the rather far reaching and there-
fore controversial conclusion that
bilateral agreements “ cannot constitute
an autonomous guarantee of protection
even of a small section of the natural
environment; one the other hand, they
can constitute and constitute an impor-
tant link in the global action ensuring
effective control of the execution of
the obligations accepted by the parties
to protect the natural environment as
a whole” (p. 26).

Of great interest are the opinions
of the author on the law-creating value
of resolutions concerning the environ-
ment adopted by international organi-
zations and, in particular, on the role
of the “ soft law of the environment”
which takes most fraquent1^ the form
of “ recommendations” or “ declarations
of principles” . The problem of the
function performed by that kind of
“ soft law” is growing in importance
and gives rise to scientific controversy;
this is due to both the growing number
of such ru’es and to *he 'e^ dencv to
accept a broader interpretation of the
law-creating value of recommendations
and declarations, these tendencies being
often an expression of impatience
caused by the slow pace of the entry

80).
Prof. Wolfke puts forward two

questions of great theoretical and'

practical importance, namely, whether*

the obligation to protect the environ-
ment and, especially, the prohibition
to destroy the environment, constitutes
ius cogens in the meaning of Article
53 of the Vienna Convention, as a
result of which treaties in contradiction^

with such a prohibition would be null’

and void, and whether the use of force*

can be contemplated in the case of a
serious threat to the environment.

As far as the first question is*

concerned, Prof. Wolfke considers that
it would be premature to include the*

obligation to protect the natural
environment into the rules of ius-
cogens; therefore, it does not seem
possible to accept the possibility of a.
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treaty being terminated or suspended
because it interferes with the protection
of the environment. On the second
'question the author expresses the
view that the definition of aggression
adopted by the UN General Assembly
is broad and flexib’e enough, so as
to cover also “ ecological aggression”.
Taking into consideration the Conven-
tion prohibiting the use of techn aues
leading to changes in the natural
environment for military and other
purposes, and taking also into consi-
deration the broad authority of the
Security Council to take appropriate
action in the circumstances, it can be
stated that the violation of the environ-
ment can, in some cases, justify the
application of armed force against a
state.

new instruments and machinery, but
in inducing states to accept and to
make use of these instruments; this
will depend on the existence of a suf-
ficiently strong feeling of common
purpose and common interest in the
creation of and compliance with inter-
national environmental law” (p. 160).

The same conclusion applies to the
development and advancement of many
other branches of international law.
I believe, however, that the charcter-
istic features of the process of
creation of rules of international law
dealing with the protection of the
environment are, on the one hand, the
eagerness of governments to pay lip
service to the idea of environmental
protection and to support general
recommendations without binding force
and, on the other hand, the overwhelm-
ing influence of the economic factor
which is responsible for the long and
much overdue process leading to the
creation of universally recognized and
effective legal rules. The fate of the
Convention on the pollution of sea
waters is a good example illustrating
that point. With relative ease and
rather quickly it was possible to work
out appropriate norms under the pres-
sure of world public opinion impressed
by the disaster of the tanker Torrey
Canyon (the Brussels Convention of
1969 and the London Convention of
1973). However, the ratification and
practical application of these Conven-
tions is progressing at a snail’s pace,
not because of the lack of good will
but because of the costs involved in
the modernization of ships and ports.
Everybody knows that the technical
possibilities for a radical reduction of
pollution caused by industrial plants
are at hand, but their application
would increase the cost of industrial
production sometimes by more than
ten per cent. This, in turn, would have
led to either a reduction in the level
of consumption, or to a decrease in

In the present review it is not
possible to deal with other questions
•dealt with by Prof. Wolfke in his book.
What is worth stressing is the fact
that his analysis is not limited to the
problems of international environmen-
tal law; he has much to say about
some fundamental problems of contem-
porary international law in general,
illustrated by the problems of the
development and efficacy of the legal
rules concerning the protection of the
environment. Such an approach was
intended. Prof. Wolfke states that his
aim was not a full presentation of the

of creation of internationalprocess
environmental law, but rather an il-
lustration by way of examples drawn
from various treaties of what can be
done to enhance the protection of the
•environment by legal means.

In his conclusive remarks Prof .
Wolfke states that “ there are already
sufficiently flexible and useful instru-
ments for the creation of international
law of the environment and for
ensuring its efficiency, especially in
the form of international treaties and
joint inter-state organs: the problem
therefore is not in the proliferation of
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the rate of economic growth with all
its social conquences. It is of course
impossible to negate the growing
importance of the problem of environ-
mental protection, but it is equally
necessary to take into consideration
the priorities accepted at present by
public opinion and governments. It
seems to me that, considering all this,
the rather negative assessment of the
•“ soft law” by Prof . Wolfke is too

rigorous, since it performs, to a certain
extent, an educating function; thanks
to the “ soft law” public opinion and
governments step by step get used to
a different hierarchy of values, and
the international community is being
intergrated in the protection of a
common good.

by Remigiusz Bierzanek
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Jerzy Jakubowski
(1930 - 1982)

Le Professeur Jakubowski n’est plus parmi nous. D£c£d£ subitement
a Varsovie le 18 avril 1982, ce grand savant et arbitre fut Tun des plus
yminents sp6cialistes de la science polonaise du droit international privy.
Ny le 2 juin 1930 a Brodow (dans la region de Ciechanow, au nord de
Varsovie), le Professeur Jakubowski fit ses ytudes juridiques a la Faculty

de Droit de l’University Copernic a Torun et a la Faculty de Commerce
extyrieur a l’Ecole centrale de planification et de statistique a Varsovie,
obtenant en 1955 la licence en droit. Dans sa these de doctoral, dyfendue

aves succes en 1960, il aborda le probleme de «La notion de territoriality

dans la science du droit international priv£».
Toute la carriere scientifique du Professeur Jakubowski fut ytroite-

ment li£e et influence par la pratique de la vie yconomique. Paralle-
lement a ses travaux de recherche et d’enseignement, il fit, dans la deux-
ieme moitiy des annyes cinquante, ses premiers pas en tant que conseiller
juridique aupres de la Chambre polonaise du commerce extyrieur a
Varsovie. Jurisconsulte du ministere polonais du Commerce extyrieur,
de 1967 a 1972, il n’hysitait jamais, jusqu’a ses derniers jours, de mettre
au service des autres ses connaissances profondes et son expyrience
lorsqu’on s’adressait a lui en raison de Timportance et de la complexity
d’un probleme.

Les liens ytroits avec la pratique ne sont pas restys sans influence
sur ses travaux scientifiques. Ses analyses dytailiyes de problemes du
commerce international aboutirent a une excellente monographie
Umowa sprzedazy to handlu miqdzynarodowym. Metody i formy regulacji
(Le contrat de vente dans le commerce international. Methodes et jormes
de reglementation) qui fut le sujet de sa these d5agrygation. Grace a
cette importante etude et a de nombreux articles dans ce domaine, le
Professeur Jakubowski se fit connaitre comme un grand spycialiste de
problemes juridiques du commerce international. Les annyes suivantes
n’ont au’affermi sa position en la matiere, en Pologne et en dehors de
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ses frontieres. II fut notamment membre (depuis 1979) du conseil
scientifique et du comite ex^cutif de l’lnstitut international du droit
et de la pratique du commerce international. II participa activement
a la preparation de la convention sur les contrats de vente internationale
de marchandises, £labor£e dans le cadre de la Commission des Nations
Unies pour le droit commercial international et adoptee au cours de
ia conference de Vienne en 1980.

Mais les contacts les plus intenses du Professeur Jakubowski avec
la pratique se manifesterent dans le domaine de l’arbitrage commercial
international. Auteur de nombreux articles et etudes, il fut d’abord
membre et depuis 1973 president de la Cour d’arbitrage pres la Chambre
polonaise du commerce exterieur. Cette activite du Professeur Jakubow-
ski a sensiblement contrdbue au prestige dont jouit la Cour dans les
milieux scientifiques et d'affaires a l’Ouest et a l’Est. On doit egalement
mentionner sa participation active aux travaux, menes dans le cadre
de TUNCITRAL, sur le Reglement d’arbitrage adopte au cours de la
session de TAssembiee generale de l’ONU en 1976. Ses activity en
matiere d’arbitrage lui valurent une autorit£ internationale. Depuis 1972,
il fut membre du International Council for Commercial Arbitration ,et,
depuis 1980, membre de la Cour permanente d’arbitrage de La Haye.

Le Professeur Jakubowski fut Egalement int£ress£ par le processus
d’integration 6conomique, surtout dans le cadre du Conseil d’Assistance
Economique Mutuelle. Il consacra de nombreux articles et etudes aux
problemes juridiques du commerce au sein du CAEM et notamment aux
conditions g£n£rales de livraisons, a la responsabilit£ pour les obligations
£conomiques, a l’organisation et a la procedure d’arbitrage commercial,
au rapprochement et a l’unif ication du droit. Ses travaux sur la formation
et 1’application du droit communautaire du CAEM restent une importante
contribution a la doctrine et a la pratique. Ses occupations dans ce
domaine laisserent de traces profondes dans sa production scientifique
et on retiendra surtout sa monographie, parue en 1980, consacr6e aux
problemes juridiques des organisations 6conomiques international de?

pays du CAEM (Miqdzynarodowe organizacje gospodarcze krajdw RWPG.
Zagadnienia prawne [Organisations Internationales economiques des pays
du CAEM. Problemes juridiques] ).

Pour ce qui est du droit unifi6 et du droit communautaire du CAEM,
on doit souligner que l’int£ret accords par le Professeur Jakubowski
a ces questions r£sultait non seulement de leur importance pour les

^changes internationaux (dont surtout les groupements d'int^gration),
mais avant tout de l'attitude doctrinale du Professeur. Selon la conceo-
tion qu'il d£fendait constamment pendant plusieurs ann£es dans ses
etudes et articles, le droit international priv£ ne devait pas se limiter
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aux problemes de collision de regies juridiques, mais 6galement accomplir
des fonctions plus larges et r£glementer d’une maniere active les pro-
blemes de fond des situations internationales. Sa plus importante etude
en la matiere fut publiee en 1972 — Prawo jednolite w miqdzynarodowym
obrocie gospodarczym. Problemy stosowania [ Le droit uniforme dans les
echanges economiques internationaux. Problemes d *application ].

L’interet du Professeur Jakubowski pour le processus d’integration.

economique trouva egalement son expression dans ses recherches
relatives aux tendances de developpement du droit des societes au sein
des Communautes europ£ennes. Sa participation aux travaux de la
Commission des Nations Unies pour le droit commercial international
fut notamment li6e a l’etude de cette question.

On ne peut pas resumer en quelques lignes la richesse de l’oeuvre
scientifique du Professeur Jakubowski. II semble toutefois indispensable
de mentionner son int&ret constant pour les problemes de cooperation
economique entre l’Est et l’Ouest. Sans citer ses nombreux rapports aux
conferences internationales, il convient de rappeler la confirmation de
son autorite par l’Academie de droit international ou il donna le cours
sur Some Legal Aspects of Industrial Cooperation in East-West Relations
(paru dans le Recueil des cours de 1980).

Lie depuis plusieurs annees a la Faculte de Droit de l’Universite de
Varsovie, il fut, de 1968 a 1974, directeur adjoint de Tlnstitut de droit
civil pour devenir ensuite (en 1975) fondateur et premier directeur de
Tlnstitut de droit international a cette Faculte.

Ses taches d’enseignant, il les accomplissait avec passion et ardeur.
Les seminaires qu’il dirigeait furent tres connus et frequentes. Grace
a sa vivacite, son sens de camaraderie et a ses talents de chercheur et
d’enseignant, il sut creer autour de lui un milieu de oollaborateurs et
developper une cooperation scientifique internationale dans le domaine
du droit economique.

Cette mort, subite et inattendue, constitue une perte douloureuse-
pour la science polonaise du droit. La diversite des occupations du
Professeur Jakubowski, son profond engagement dans la recherche
scientifique, ses larges horizons et ses nombreux talents contribuerent
a une vie tres intense. Cinquante ans a peine r6volus, cette vie s’acheva
brusquement. Et pourtant les realisations du Professeur Jakubowski
pourraient etre celles de deux ou trois hommes ayant atteint le
troisieme age. Sa disparition cr£e un vide difficile a cotabler.

Andrzej Calur
Andrzej Wasilkowski
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Principaux traites internationaux entres en vigueur a l’egard de
la Pologne en 1979 - 1980

La liste que nous publions comprend les principaux traites internationaux,
bilateraux et multilateraux, entres en vigueur k regard de la Pologne en 1979 - 1980.
Les arrangements administratifs (accords conclus entre les ministeres de deux
Etats) sont absents de ce registre qui ne contient que les traites conclus par le
Conseil d’Etat ou par le Gouvernement polonais. Les protocoles (p.ex. protocoles
annuels entrant dans le cadre d’un accord £ long terme), les plans et les -
programmes d’ex6cution, joints aux traites en question, ne figurent non plus sur
notre liste.

Les traites bilateraux figurent sur cette liste par pays, dans l’ordre
alphabetique (alphabet frangais) sel^n le schema suivant: titre du traits, lieu et
date de sa signature, mode d’expression du consentement a etre lie*, date de
Pentr§e en vigueur a regard de la Pologne.

Les traites multilateraux observent le meme schema.

Traites bilateraux

Republique Democratique AUemande— Accord sur la cooperation en matiere d’ameiioration du service technique
et de l’approvisionnement en pieces de rechange aux machines, installations et
appareillages fournis dans le cadre des ^changes commerciaux mutuels, Varsovie,
le 25 avril 1979; signature; le 25 avril 1979.
Republique Federate d'Allemagne— Accord sur la simplification des demandes concernant l’emploi des
travailleurs, Varsovie, le 23 aout 1979; ^change de notes; le 23 aout 1979.
Argentine— Accord sur la cooperation scientifique et technique, Varsovie, le 9 mai
1974; approbation; le 12 octobre 1979.
Autriche— Accord relatif a ^extension de la cooperation economique, industrielle et
technique entre les petites et moyennes entreprises, Vienne, le 20 f£vrier 1980;
signature; le 20 avril 1980.— Protocole relatif a l’approfondissement de la cooperation industrielle entre
les entreprises polonaises et autrichiennes sur les marches des pays tiers, Vienne,
le 20 fevrier 1980; (signature; le 20 avril 1980.
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— Accord sur l’assistance juridique dans le domaine du droit penal, Vienne,
le 27 fevrier 1978; ratification; le ler mai 1980.— Accord sur l’extradition, Vienne, le 27 fevrier 1978; ratification; le ler
mai 1980.
Belgique— Accord relatif a reiargissement de la cooperation economique, industrielle
et technique entre les petites et moyennes entreprises, Bruxelles, le 26 septembre
1979; signature; le 26 septembre 1979.
Brasil— Accord sur la cooperation dans le domaine des mines de charbon, Varsovie,
le 18 avril 1980; signature; le 18 avril 1980.
Bulgarie— Accord sur la cooperation culturelle et scientifique, Sofia, le ler fevrier
1979; ratification; le 6 septembre 1979.
Canada— Long Term Grain Agreement, Warsaw, 4 October 1979; signature; 4 October
1979.
R6 publique Populaire de Chine— Accord sur les echanges commerciaux et les paiements en 1980, le 25 mars
1980; entre en vigueur avec effet retroactif le ler janvier 1980.
R6 publique D^mocratique Populaire de Corie.— Accord sur les transports aeriens, Pyongyang, le 28 aout 1978; approbation;
le 27 janvier 1979.— Accord sur les fournitures reciproques de marchandises et les paiements
pour les annees 1981 - 1985, Varsovie, le 21 decembre 1980; signature; le 21
decembre 1980.
Cuba— Accord sur l'abolition r§ciproque des visas, Varsovie, le 27 janvier 1979;
approbation; le 12 juin 1979.— Accord sur le credit accorde a Cuba pour la fourniture de machines,
d’installations et de services techniques, Varsovie, le 10 fevrier 1979; approbation;
le 15 decembre 1979.
Egypte— Agreement on Maritime Transport, Warsaw> 2 Novembre 1977; approval;
7 September 1979.
Ethiopie— Credit Agreement, Warsaw, 12 December 1978; approval; 3 July 1979.
Finlande— Convention for the Avoidance of Double Taxation with Respect to Taxes on
Income and Capital, Helsinki, 26 October 1977; ratification; 30 March 1979.
France— Accord de peehe franco-polonais dans la zone economique des iles Kerguelen,
Paris, le ler septembre 1979; ^change de notes; le ler septembre 1979.— Accord de cooperation dans le domaine de l’education physique et du
sport, Varsovie, le 26 octobre 1979; signature; le 26 octobre 1979.— Accord de cooperation dans le domaine du tourisme, Varsovie, le 26
octobre 1979; approbation; le 22 mars 1980.— Accord quinquennal sur la cooperation economique, Paris, le 21 novembre
1980; signature; le 21 novembre 1980.— Programme £ long terme de d6veloppement de la cooperation economique,
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industrielle, scientifique, et technique, Paris, le 21 novembre 1980; signature; le 21
novembre 1980.
Grande-Bretagne— Convention on Co-operation in the Field of Culture, Education and Science,
London, 7 November 1978; ratification; 10 August 1979.
Grice— Accord relatif aux transports routiers intemationaux, Varsovie, le 30 aotit
1977; ratification; le 17 janvier 1979.— Convention consulaire, Varsovie, le <10 aout 1977; ratification; le 29 avrU
1979.— Agreement on Mutual Co-operation and Assistance in Customs Matters,
Athens, 14 November 1978; approval; 17 September 1979.
Hongrie— Accord sur la cooperation §conomique et technique dans le domaine du
dlveloppement de l’industrie charboniere hongroise, Katowice, le 2 d£cembre 1979;
signature; le 2 dlcembre 1979.— Accord sur la reconnaissance rlciproque de ^equivalence des certificats
d’enseignement et des grades scientifiques dllivrls en Pologne et en Hongrie,
Varsovie, le 25 avril 1980; ratification; le ler octobre 1989.
Inde— Agreement on Co-operation in the Field of Health, Warsaw, 16 June 1979;
signature; 16 June 1979.
Japon— Treaty on Commerce and Navigation, Tokyo, 16 November 1978; ratification;
26 October 1980.
Jordanie— Agreement on International Road Transport, Warsaw, 30 October 1978;
approval; 27 March 1979.
Kovoelt— Air Transport Agreement, Koweit, 31 May 1977; approval; 16 August 1979.
Laos— Accord concernant les ^changes commerciaux et les paiements pour Fannie
1980, Vientiane, le 3 novembre 1979; signature; le 3 novembre 1979.
Maroc— Accord sur le dlveloppement de la cooperation Iconomique, scientifique et
technique, Varsovie, le 30 octobre 1976; approbation; le 20 avril 1979.
Mexique— Accord sur la cooperation Iconomique et industrielle, Mexico, le 20 octobre
1979; approbation; applique provisoirement dls la date de la signature.
Norvege— Convention for the Avoidance of Double Taxation and Prevention of Fiscal
Evasion with Respect to Taxes on Income and Capital, Oslo, 24 May 1977;
ratification; 30 October 1979.
Panama— Accord sur la cooperation culturelle et scientifique, Panama, le 17 flvrier
1978; ratification; le 15 flvrier 1979.
Pays-Bas— Accord sur l’llargissement de la cooperation Iconomique, Varsovie, le 26
novembre 1976; approbation; le ler aout 1979.
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— Convention on Co-operation in the Veterinary Field, Warsaw, 31 May 1978;
approval; 20 September 1979.— Phytosanitary Agreement, Warsaw, 31 May 1978; approval; 1 November 1979.
P6rou— Accord sur la cooperation culturelle et scientifique, Lima, le 4 novembre
1977; ratification; le 8 aout 1979.
San Marino— Accord sur l’etablissement des relations officielles, San Marino, le 3 d§cembre
1979; signature; le 3 d£cembre 1979.
Singapore— Agreement for Air Services Between and Beyond Their Respective
Territories, Singapore, 22 December 1979; approval; provisional application as of
22 December 1979.
Soudan— Agreement for Air Services Between and Beyond Their Respective
Territories, Warsaw, 11 July 1980; approval; provisional application as of 1.1 July
1980.
Syrie— Accord relatif aux transports routiers internationaux, Varsovie, le 15 avril
1978; approbation; le 14 avril 1979.
TchGcoslovaquie— Accord sur le credit accord^ par la Pologne a la TcMcoslovaquie en vue
d’assurer le transport de T6nergie eiectrique de la Pologne en Autriche a travers
le territoire de la Tchecoslovaquie, Prague, le 11 mai 1977; approbation; le 13
aout 1979.
Turquie— Agreement Regarding the Implementation of the Industrial Projects, Ankara,
31 January 1980; approval; 8 April 1980.— Agreement on the Development of Economic and Technical Co-operation,
Ankara, 31 January 1980; approval; 18 July 1980.
Union des Republiques Socialistes Sovtetiques— Accord sur la cooperation dans la construction d'une centrale atomique
a Chmielniki sur le territoire de l’URSS et les fournitures d'6nergie eiectrique
& la Pologne, Moscu, le 29 mars 1979; signature; le 29 mars 1979.— Accord sur les relations mutuelles dans le domaine de la p£che sujr la
Baltique; Moscou, le 11 mai 1978; approbation; le 30 mars 1979.— Accord sur la cooperation dans la construction & Mozyr (en Bieiorussie)
d’une usine de production de levains pour fourrages a partir de paraffines de
petrole hautement purifies, Moscou, le 28 juin 1979; signature; le 28 juin 1979.— Accord sur les fournitures reciproques de certaines marchandises en 1979,
Moscou, le 24 aout 1979; signature; le 24 aout 1979.— Accord sur la cooperation dans la mise au point de la technologie de
liquefaction du charbon, Moscou, le 18 janvier 1980; signature; le 18 janvier 1°80.— Accord sur les fournitures reciproques de certaines marchandises en 1980,
Moscou, le 30 janvier 1980; signature: le 30 janvier 1980.— Accord sur la cooperation dans le domaine de la technique eiectronique,
Varsovie, le 14 mars 1989; signature; le 14 mars 1980.— Accord sur les voyages des citoyens des deux Etats sans visas, Varsovie,
le 13 decembre 1979; approbation; le 23 mai 1980.
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— Accord sur les foumitures suppiementaires de certaines marchandises en
1980, Moscou, le 11 septembre 1980; signature; le 11 septembre 1980.
Vi&t -nam— Accord relatif au credit financier, Varsovie, le 20 d^cembre 1979; signature;
le 20 d6cembre 1979.— Convention consulaire, Hanoi, le 22 septembre 1979; ratification; le ler
aoftt 1980.
Yougoslavie— Accord sur la cooperation a long terme dans le domaine des transports,
Varsovie, le 25 octobre 1979; ratification; le 8 avril 1989.— Accord sur la reconnaissance r£ciproque de l’equivalence des certificats
scolaires et des diplbmes des £coles supirieures deiivres dans les deux Etats,
Belgrade, le 15 septembre 1978; ratification; le 29 mai 1980.

Traites multilateraux

— Convention tendant a eviter les doubles impositions en mature d’imp6ts
sur le revenu et sur la fortune des personnes physiques, Mishkolc, le 27 mai 1977;
approbation; le ler janvier 1979.— Convention tendant a Eviter les doubles impositions en matidre d’impdts
sur le revenu et sur la fortune des personnes juridiques, Oulan-Bator, le 19 mai
1978; approbation; le ler janvier 1979.— Statute of International Institute for the Unification of Private Law, Rome,
15 March 1940; accession; 1 January 1979.— Accord sur le statut juridique et les facility accord£es au Centre inter-
national d’information technique, Moscou, le 26 juin 1973; approbation; le 6 f6vrier
1979.— Convention sur la prevention de la population des mers resultant de rim-,
mersion de d£chets et autres matieres, faite a Londres, Mexico, Moscou et
Washington le 29 d£cembre 1972; ratification; le 22 f£vrier 1979.— Agreement concerning the Adoption of Uniform Conditions of Approval
and Reciprocal Recognition of Approval for Motor Vehicle Equipment and Parts,
Geneva, 20 March 1958; ratification; 13 March 1979.— Convention de POIT No 138 concernant I’&ge minimum d’admission a
l’emploi, adoptee a Geneve le 26 juin 1973; ratification; le 22 mars 1979.— Convention portant creation de l’Organisation Internationale de Telecom-
munication Maritime par Satellites (INMARSAT), Londres, le 3 septembre 1976;
ratification; le 16 juillet 1979.— Accord general sur la specialisation et la cooperation en matiere de
production chimique exigeant beaucoup d’energie et moins d’energie livree en
contrepartie de production exigeant beaucoup d’energie, Moscou, le 28 juin 1979;
approbation; le 26 septembre 1979.— Convention sur la diffusion et l’utilisation des donnees resultant de la
teiedetection de la Terre par satellites, Moscou, le 19 mai 1978; ratification; le 24
decembre 1979.— Convention de l’OIT No 137 concernant les repercussions sociales des
nouvelles methodes de manutention dans les ports, adoptee le 25 juin 1973 &
Geneve; ratification; le 22 fevrier 1980.— Convention relative au transfert des personnes condamnees a des peines de
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privation de liberty en vue de purger leur condamnation dans l’Etat de leur
nationality, Berlin, le 19 mai 1978; ratification; le 16 mars 1980.— Convention de l’OIT No 140 concernant le cong§-6ducation pay§, adoptee
le 24 juin 1974 & Geneve; ratification; le 23 avril 1980.— Convention intemationale pour la simplification et Tharmonisation des
regimes douaniers, Kyoto, le 18 mai 1973; ratification; le 11 mai 1980.— Accord sur la reconstruction de T6quipage technique des lignes des chemins
de fer d’importance international, Moscou, le 28 juin 1979; approbation; le 25
mai 1980.— Convention de l’OIT No 142 concernant le r61e de 1’orientation et de la
formation professionnelle dans la mise en valeur des ressources humaines, adopt6e
& Geneve le 23 juin 1975; ratification; le 10 octobre 1980.— Convention de 1’OIT No 145 concernant la continuity de l’emploi des gens
de mer, adoptee & Geneve le 28 octobre 1976; ratification; le 10 octobre 1980.

par Tadeusz Resztik
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stwowe Wydawnictwo Naukowe 457 pp.

KLEPACKI Zbigniew M.: The Organs of International Organizations. Warsaw:
Panstwowe Wydawnictwo Naukowe 136 pp., bibliography, English version.
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organisations maritimes internationales. International Maritime Organizations].
Gdansk: Wydawnictwo Morskie 292 pp.
MII^DZYNARODOWE prawo wojenne. Zapobieganie konfliktom zbrojnym, odpo-
wiedzialnoSi za przest^pstwa wojenne. Zbi6r dokumentdw. Wyb6r, wst^p i przypisy:
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bibliography.
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bibliography.
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des droit de Thomme. Poland in Defense of Human Rights]. Warszawa: Ksiqzka i
Wiedza 160 pp.
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bibliography, summary in English.
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des droits aux immeubles situ6s en Pologne. Problems concerning Acquisition by



BIBLIOGRAPHIE308

Foreigners of Rights to Real Properties situated in Poland]. Problemy Wymiaru
Sprawiedliwoici No. 15 pp. 17— 23.
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