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Direct Application of the Polish Constitution
and International Treaties to Private Conduct

ANNA WYROZUMSKA

One of the consequences of the future Polish membership in the EU will be the
direct application of the Community law in the Polish law. The issue was developed
by many Polish authors; however the question of application of the Community law
to horizontal relations was rather neglected. This article touches the problem only
indirectly trying to show whether the Constitution itself and international treaties can
be applied in Poland to private conduct.

I. Constitution
1. General Remarks

There were several constitutions in Polish history, the Constitution of 1791, 1921
1935 and 1952. The Constitution of 1952 contained regulations characteristic for
socio-political relationships and ideological foundations of the communist period in
Poland. Various amendments to the Constitution did not change its character. A break-
through constituted the amending act of 29 September 1989. It introduced into the
Constitution new fundamental concepts as the rule of law (Article 1), sovereignty of
the People (Article 2), political pluralism and freedom of creation and functioning of
political parties (Article 4), protection of ownership and freedom to pursue economic
activity (Article 6). In 1992 the so-called Small Constitution had been adopted (Con-
stitutional Act, passed on 17 October 1992, on the Mutual Relations between the
Legislative and Executive Institutions of the Republic of Poland and on Local Self-
-government) and remained in force until 16 November 1997, which is the date when
the current Constitution, passed on 2 April 1997, entered into force.

None of the former Constitutions contained a provision concerning its direct
applicability.! The lack of it did not keep the academics or the judiciary from formu-

! The doctrine of the Polish constitutional law understands this notion meaning the application of the
constitution as a basis for the decision taken by the State organ e.g. the court (also together with statutes) or as
an interpretative guideline for statutes. Indirect application of the constitution is, according to this view, the
application through the statute which was adopted for the purpose of implementation of the constitution (actu-
ally in this case it is not the constitution which is applied but the statute itself). The Author is of the opinion that
the above mentioned differentiation is misleading and incoherent, and differs from the concept used in relation
to international agreements. That is why we adopt the unanimous concept — and use the term “direct applica-
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lating the thesis of direct applicability at least for some of the constitutional provi-
sions. However, they concerned rather the application of the Constitution in relations
between State organs or between individual and the State but not in horizontal rela-
tions (individual versus individual).

The first to apply constitutional provisions more or less dlrectly was the Chief
Administrative Court (founded in 1980) and then the Supreme Court. The jurispru-
dence of these Courts could not further develop because of structural drawbacks of
the Constitution of 1952 — its provisions were too general, susceptible to various
interpretations and of a programmatic character. In 1985 the Constitutional Tribunal
was founded. For the first time in Polish history the control of constitutionality of
statutes and other normative acts was possible.

2. Direct Applicability of the Constitution of 1997

The Constitution of 1997 contains a broad catalogue of rights and freedoms of the
individual, inspired by fundamental acts of international law, among others the Inter-
national Covenants on Human Rights of 1966 and the European Convention for the
Protection of Human Rights and Fundamental Freedoms of 1950. The Constitution
distinguishes: ,

1) personal rights and freedoms (Articles 38-56), including the right to life, the
right to inviolability and security of person (i.e. the prohibition of scientific experi-
ments without voluntary consent, the prohibition of torture or cruel, inhuman or de-
grading treatment or punishment), the right to fair trail, the right to privacy, the free-
dom of religion, the freedom of opinion and expression;

2) political rights and freedoms (Articles 57-63) e.g. freedom of peaceful assem-
bly, freedom of association;

3) social, economic and cultural rights and freedoms (Articles 64-76), among
others the right to property, the right to pursue economic activity, labour rights, the
right to social security, protection of health, education etc.

Several provisions have been devoted to the definition of the obligations of the indi-
vidual towards the State.

The Constitution contains Article 8 para. 2, which states clearly that “the provi-
sions of the Constitution shall apply directly, unless the Constitution provides other-
wise.” The thesis that the Constitution does not have a normative character as well as
the thesis that its provisions are addressed only to the legislative or other State organs,
in the sense that they determine only the scope of their competence, have been decid-
edly ruled out.2

tion™ of the constitution narrowly as referring to truly direct effect of the constitution where the constitution
itself is a sole ground for decision or is co-applied with statutes; indirect application means application for
interpretation of a norm.

2 On direct application of the Constitution of 1997 cf. W. S krz y d t o: Konstytucja RP ~ komentarz
(2000),p. 191, Z. Witkowski (ed.): Prawo konstytucyjne (1998), p. 114; W. S an e tr a: “Konstytucyjna
ochrona wolnosci i praw pracowniczych,” 5 Przeglad Sqdowy (1998), p. 15 ff., K. Dziat o ¢ h a: Zasada
bezposredniego stosowania konstytucji w dziedzinie wolnosci i praw obywateli (1998), p. 31 ff.
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Article 8 para. 2 encompasses the whole scope of the constitutional provisions, the
freedoms, rights and obligations of the human and citizen included in the second chap-
ter of the Constitution being only a part of them. For this chapter, however, Article 8
para. 2 has the most significant meaning. The principle of direct application of constitu-
tional norms is not unlimited. Article 8 para. 2 clearly points out possible exceptions:
“The provisions of the Constitution shall apply directly, unless the Constitution pro-
vides otherwise.” In this context Article 81 of the Constitution is worth attention. It
specifies that rights defined in Articles 65 para. 4 and 5, 66, 69, 71 and 74-76> can be
invoked only within limits set by statutes. It is understood that the rights contained in
these provisions may therefore be not applied directly. The determination whether the
constitutional norm is directly applicable and contains sufficiently clear and precise
norms (does not have only programmatic character), is left to interpretation.

The Constitution does not provide an answer to the question whether constitu-
tional rights and freedoms define also the sphere of relations between individuals
themselves and can be invoked by individual against the other individual (are hori-
zontally applicable). The doctrine does not give a clear answer either. The few au-
thors who tackled the issue are divided into two groups — one supports the categorical
opinion that “the Constitution of the Republic of Poland belongs to the number of
constitutional acts of democratic States which do not recognise horizontal applicabil-
ity of rights and freedoms,”* the other follows the opposite view. To the latter belongs
P. Sarnecki® who points out that certain rights are applicable in horizontal relations
and protect the individual from interference on the part of the other persons, as for
example the prohibition of torture or cruel, inhuman, or degrading treatment or punish-
ment or prohibition of application of corporal punishment. However, “the effect of
human rights on horizontal relations has many specific aspects. Since they are imple-
mented by the means of civil and criminal regulations, under normal circumstances
there is no need to invoke the provisions of the Constitution in relations between
individuals. Only in unusual situations when statutes do not provide the appropriate
level of protection the need to apply constitutional provisions directly may arise.”$
L. Garlicki states in turn that “the concept of horizontal applicability of constitutional
rights and freedoms of the individual has not so far won a broad acceptance in the
Polish jurisprudence.” He thinks, however, that both the new Constitution (with
the general principle of direct applicability of its provisions) and foreign experience
in that matter will allow for it in the near future.’

3 The rights enumerated in these provisions concern a minimum level of remuncration for work, right to
employment, occupational advice and training, the right to safe and hygienic conditions of work, aid to disabled
persons, the right of family and maternity, to special assistance from public authorities etc.

4 B.Banaszak: Prawo konstytucyjne (1999), p. 389.

5 P.Sarnecki (ed): Prawo konstytucyjne RP (1999), pp. 45-46; similarly, A. L ab n o, in the opinion
on Banaszak, op. cit, supra, n. 4; Ruch Prawniczy, Ekonomiczny i Socjologiczny, No. 3—4 (1999), p. 281.

: ¢ P.Sarnecki,op. cit., supra, n. 5.

7 Polskie prawo konstytucyjne, Warszawa 1999, pp. 102-103. Similarly, J. Onis z ¢ z u k: Konstytucja
Rzeczypospolitej Polskiej w orzecznictwie Trybunatu Konstytucyjnego (2001), p. 185 ff.; Sarnecki, op. cit,,
supra, n. 5, pp. 45-46. M. Przy s u ¢ h a: “Bezposrednie stosowanie konstytuciji. Najszybsza droga do panistwa
prawa,” Jurysta, No. 7-8 (2000), p. 11 ff.



8 ANNA WYROZUMSKA

3. Constitutional Norms Potentially Applicable to Private Conduct

Only few constitutional norms may be applied to private conduct. The most obvi-
ous seems the right to ownership, other property rights and the right of succession
(Article 64) and the principle of equality and anti-discrimination provisions con tained
in Article 32 para. 2° and Article 33.'° One can quote as well Article 59 providing for
the right of trade unions and employers and their organisations to bargain, particu-
larly for the purpose of resolving collective disputes, and to conclude collective la-
bour agreements and other arrangements. The other provisions that may find applica-
tion in horizontal relations concern the prohibition of scientific experimentation,
including medical experimentation, without one’s voluntary consent (Article 39), pro-
hibition of torture or cruel, inhuman, or degrading treatment or punishment (Article
40), application of corporal punishment. It is difficult now to foresee how they will be
understood or used in the future, they may need specific penalisation.

At this stage of horizontal application of the Constitution in Poland it is quite
impossible to identify more precisely the substance and scope of the above men-
tioned norms. It also cannot be excluded that some other norms may find application
to horizontal relations.

4. Enforcement Mechanisms

Constitutional rights and freedoms enjoy primary protection in the law making
process (statutes have to comply with the Constitution). It has to be noted that almost
all constitutional rights were complemented by statutory law.!! The consequence is
that the Constitution is more often used together with the statues (either directly or
indirectly).'?

In the light of Article 8, there is no doubt that the provisions of the Constitution
have to be interpreted in two ways. Every provision regulating a certain right or free-

¢ Article 64: “1. Everyone shall have the right to ownership, other property rights and the right of succes-
sion. 2. Everyone, on an equal basis, shall receive legal protection regarding ownership, other property rights
and the right of succession. 3. The right of ownership may only be limited by means of a statute and only to the
extent that it does not violate the substance of such right.”

9 Article 32 para. 2: “No one shall be discriminated against in political, social or economic life for any
reason whatsoever.”

10 Article 33: “1. Men and women shall have equal rights in family, political, social and economic life in
_the Republic of Poland. 2. Men and women shall have equal rights, in particular, regarding education, employ-
ment and promotion, and shall have the right to equal compensation for work of similar valuc . .. .”

" The Constitution of 1997 obliged in Article 236 para. 1 the Council of Ministers, within a period of
2 years from the day on which the Constitution entered into force, to present to the Sejm all drafts of statutes
necessary for the implementation of the Constitution.

2. For D. D ud e k (Konstytucja Rzeczypospolitej Polskiej, zagadnienia podstawowe, wybér zrédel (2001),
p. 22 ff.) applying only constitutional provisions as a basis for a ruling, seems to be practically unlikely, bearing
in mind that the level of detail of ordinary statutes (especially codices) is higher than the one in the Constitu-
tion; see also E. L ¢ t o w s k a: “Co to znaczy ‘bezposrednie stosowanie konstytucji’,” Rzeczpospolita of
13 August 1996; A. Strzembosz in: A. Abramc zyk: “Pod ochrona trzeciej wladzy,” Prawo i Zycie of
28 June 1997, p. 3.
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dom must be, on one hand, seen as containing guidelines for the State organs, and
reflecting values that have to be respected by them. On the other hand, it provides the
individual with a right, which can be invoked before any State organ.'? This right can
be understood either as a “freedom,” which creates an obligation on the part of
public authorities to restrain themselves from any action that would impede or make
impossible the enjoyment of that freedom, or as a “right” that binds the public au-
thorities to take actions to ensure the execution of that right. In both cases the indi-
vidual,'¥ to whom the right is addressed, is equipped with legal means that will allow
him to secure the observance of the particular right by public authorities — first of all
the access to courts.

The natural consequence of the direct application of the Constitution is then the
direct effect; an individual can invoke the Constitution before the common court.'
The individual can raise his claims against the State or against the other individual.
The mechanism is strengthened by Article 45 of the Constitution providing for the
right to court, Article 77 para. 2 (“Statutes shall not bar the recourse by any person to
the courts in pursuit of claims alleging infringement of freedoms or rights™) and Arti-
cle 78 — the right to appeal (however, exceptions are allowed).

Many court cases in which the application of the Constitution is involved are the
cases in which the constitutionality of normative act is questioned. It can be done by
the individual himself or by the court that has to base its judgement on law.' In this
context Article 193 of the Constitution is worth mentioning. According to this provi-
sion any court may refer a question of law to the Constitutional Tribunal as to the
conformity of a normative act to the Constitution, ratified international agreements or
statute, if the answer to such question of law will determine an issue currently before
such court. The character of the court competence stemming from this provision
was the substance of a long debate.

The question concerned the possible behaviour of the judge of the common court
confronted with the issue of unconstitutionality of the normative acts; if the judge has
no doubts as to unconstitutionality of an act, is he obliged to refer the question to the
Constitutional Tribunal? At the beginning the answer was not obvious. Different
standings were taken by the Constitutional Tribunal and the common courts. Some of

13 The obligation to observe rights of individuals is addressed in the first place to public authoritics — to
State organs and to local self-government. Some of these rights because of its nature can only be invoked in
vertical relations (individual — State), e.g. the right to petition, the right to social security.

14 Individual means foreigner as well. Some rights are addressed exclusively to citizens - e.g. the right to
social security. There is no doubt that certain rights, e.g. the right to own property, the freedom of economic
activity, appertain not only to natural persons but also to economic entities which consist of these natural
persons. At the same time it is not argued that only a natural person can be entitled to some other rights and
freedoms (e.g. the right to life). (The Constitutional Tribunal e.g. held that the legal person may lodge the
constitutional complaint on the basis of Article 79 of the Constitution for the protection of its constitutional
rights and freedoms, see judgement Ts 9/98 of 6 April 1998).

15 SeeSanetra,op.cit.,supra,n.2,p.15 ff.; P. Win c z o re k: Komentarz do Konstytucji Rzeczypospolitej
Polskiej (2000), p. 20.

16 According to Article 178 para. 1 of the Constitution “judges, within the exercise of their office, shall be
independent and subject only to the Constitution and statutes.”
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the judges of the Tribunal stressed that the common judge should suspend proceed-
ings and ask the Tribunal — the sole competent body to determine the issue of
unconstitutionality. According to one opinion, “Article 8 cannot be understood as
allowing the judge who noticed the conflict between statute and the Constitution to
ignore the statutory provision and base its decision directly on the Constitution, be-
cause it would lead to chaos. The judge is bound by the Constitution but also by the
statute and unless the statute is in a specific procedure disqualified and excluded from
the legal system, it cannot be not taken into account by the judge.”!’

The judges of the common courts were of a different view.'® The Supreme Court
had the occasion to formulate its opinion in the decision of 26 May 1998'° in connec-
tion to election complaints. The Court emphasised “independence” of the common
court and held that if the judge discovers the conflict between the statute and the
Constitution, he has to base its decision directly on the Constitution. But this does not
mean that he has to refer the question to the Constitutional Tribunal, he may do so in
case of doubts. The competence of the Constitutional Tribunal to adjudicate on the
conformity of statutes and international agreements to the Constitution is not in-
fringed.?° The decisions of the Tribunal and the courts and their effects are different.
The Tribunal adjudicates on law and is able to annul the statutory provision, its judge-
ment is final and binding erga omnes.?! On the other hand, the common court settles
individual social relations, its finding on the non-conformity of statutes to the Consti-
tution is not binding for other courts dealing with similar cases. However, the courts
may share the same opinion.

The same token is reflected in the ruling of the Supreme Court of 3 December
1998.22 The Supreme Court, while answering the question referred to it by the lower
court, acknowledged that the regulation which had to be applied in the present case was
unconstitutional and held that in a situation like this, when the court finds the norm
unconstitutional, it has to ignore it. Similar opinion was expressed by the Supreme
Court (different panel of judges) in the judgement of 26 September 2000% and also by
the Chief Administrative Court in the judgement of 4 December 2000.2* The latter
noticed that its jurisdiction in the framework of the direct application of the Constitu-
tion includes the possibility not to apply the statutory provision in concreto. In such
a case the court is obliged to apply the norm higher in the hierarchy of sources of law.

17 See opinion of the former President of the Constitutional Tribunal A. Zo11 in: Abramczyk,op.
cit., supra,n. 13, p. 12. Similarly, L. G ar li ¢ k i: Polskie prawo konstytucyjne. zarys wykladu, Part 1 (1997),
pp. 56-57; A.M ac zy s ki: “Bezpoérednie stosowanie Konstytucji przez sady,” Paristwo i Prawo, No. 5
(2000), p. 9.

18 Eg D.Czajka: “Czy sedziowie moga stosowaé konstytucje?,” Gazeta Sadowa, No. 3 (1999), p. 3;
W. Stugiecwicz “Konstytucyjne aspekty funkcjonowania orzecznictwa sadéw powszechnych,” Przeglqd
Sqdowy, No. 2 (2000), pp. 32-34.

19 11 SW 1/98, similarly, judgement of 19 April 2000, II CKN 272/ 2000 not published.

20 Article 188 para. 1 of the Constitution.

21 Article 190 of the Constitution.

2 111 CZP 38/98.

3 11 CKN 1089/00.

2V S.A. 613/00.
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Facing these decisions the Constitutional Tribunal seems to ease its standing. In
the judgement of 22 March 2000, answering the legal question referred to it,?* the
Tribunal observed that Article 8 of the Constitution on direct application of the Con-
stitution does not impede the application of the Constitution by common courts. How-
ever, the courts should use this tool only when it is necessary and possible, and with
due care. Direct application of the Constitution cannot lead to neglecting statutory
norms in force and cannot be understood as a power to decide the case on the basis of
the Constitution instead of the statute. Furthermore, the Tribunal admitted that the
common judge has no obligation but rather discretionary power to refer the question
of constitutionality of normative acts to the Tribunal.

At this moment the issue seems settled.

Two additional mechanisms may serve the individual to enforce constitutional
rights:

1) constitutional complaint — according to Article 79 para. 1 of the Constitution,
“everyone whose constitutional freedoms or rights have been infringed, shall have
the right to appeal to the Constitutional Tribunal for its judgement on the conformity
to the Constitution of a statute or another normative act upon which basis a court or
organ of public administration has made a final decision on his freedoms or rights or
on his obligations specified in the Constitution.” (The issue may be dealt by the
Constitutional Tribunal in different procedures as well. The application can be lodged
by the President of the Republic, the Marshal of the Sejm, the Marshal of the Senate,
the Prime Minister, 50 Deputies, 30 Senators, the First President of the Supreme
Court, the President of the Chief Administrative Court, the Public Prosecutor-Gen-
eral, the President of the Supreme Chamber of Control and the Commissioner for
Citizens’ Rights, the National Council of the Judiciary, the constitutive organs of
units of local self-government; the national organs of trade unions as well as the
national authorities of employers’ organisations and occupational organisations;
churches and religious organisations (Article 191));

2) complaint to Ombudsman — according to Article 80 of the Constitution “eve-
ryone shall have the right to apply to the Commissioner for Citizens’ Rights for as-
sistance in protection of his freedoms or rights infringed by organs of public author-
ity.” The Ombudsman may act as well on his own initiative or on the initiative of the
other institutions. His inquiries may lead him to direct the matter to the institution
concerned (also the court, he can intervene in different forms and stages in the court
proceedings), including the Constitutional Tribunal.

In the case of some constitutional rights the specific mechanisms may exist, e.g.
labour rights protected by the State Labour Inspection. Protection given by the In-
spection to constitutional labour rights and freedoms has constitutional dimension
(Article 24 of the Constitution obliges the State to exercise supervision over the con-
ditions of work).2

25 P. 12/98; similarly, judgement SK 15/00 of 21 May 2001.
26 SecSanetra,op. cit., supra,n. 2, pp. 22-23; “Ochrona praw pracowniczych,” in: H.Lewandowski
(ed.): Polskie prawo pracy w okresie transformacji w oSwietleniu prawa wspélnotowego (1997), p. 124 ff.
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Constitutional rights and freedoms may be also protected by international mecha-
nisms accepted by Poland. The most important ones are the mechanisms provided for
by the European Convention for the Protection of Human Rights and Fundamental
Freedoms of 1950 and the International Covenant on Human Rights of 1966 (fore-
seen in the Optional Protocol). It is obvious that in the above mentioned international
procedures the claim is addressed against the State and not against a private party.

5. Application of the Constitution to Private Conduct by Courts

Nowadays therefore the substantial question is whether the courts apply the
Constitution in private law relations, i. e. in relations between individuals but also
in the relations between an individual and the State when the State does not exer-
cise its public power but acts in the scope of private law (civil law, labour law etc).
There are not many judgements in this field since the application of the Constitu-
tion as such has no long tradition. The Constitution is rarely invoked by the parties;
more often it is the court referring to it on its own competence. In most cases the
constitutional norm is used as a guideline, indirectly, for the purpose to interpret the
inferior norm.

For illustration one can quote the ruling of 12 January 1999%7 in the case brought
by Franciszka and Kazimierz H. against Edward H. for termination of the contract of
transfer of the farm by parents to their son. The Supreme Court recognised that the
action was justified in the light of the conduct of the son. The son showed disregard
towards the hardship of his parents -within a few years sold the livestock, stopped
cultivating the soil and started to sell it out and squandered the obtained significant
financial means — leading to bankruptcy of the farm. The Court held that his behav-
iour was incompatible with the principles of community life. The reference to these
principles could be found in several statutes e.g. the Act on social security of farmers
which had to be applied in this case. To define the meaning of the principles of com-
munity life the Supreme Court referred to Article 2 of the Constitution declaring that
“the Republic of Poland shall be a democratic state ruled by law and implementing
the principles of social justice.” Thus referring to the principles of community life
means, according to the Court, referring to the idea of justice in law and to the
universal values in the culture of our society (principles of ethic and fair conduct).
The same reasoning was used in a similar case brought by Edward S. against Bogdan S.,
of 14 October 1998.2% After considering the interest of successor in the light of the
principles of community life the Supreme Court dismissed the case.

An example of the decision to which the court applied the Constitution directly
(although together with statutory norms), is, as it seems, the judgement of the Su-
preme Court of 18 September 1998.2° The applicants Teresa and Zygmunt B. re-

¥ 1CKN 971/97.
28 ]I CKN 928/97.
2 111 CKN 609/97.
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quested the Court to establish the servitude of necessary access through the neigh-
bouring property situated in P. owned by Elzbieta A.S. The lower court established
the easement but the court of appeal dismissed the request. The Supreme Court shared
the opinion of the court of appeal. It observed that the purpose of the easement of
necessary access is to serve the function of the ownership of a real estate, especially
its usage. However, in such cases there is a conflict between two competing rights
and, as a result, the property rights of a neighbour are to be limited. Therefore, the
evaluation of admissibility of the establishment of such easement has to be very care-
ful. In the circumstances of the present case, the Court found justifiable to protect
rather the right of the neighbour. In doing so it referred inter alia to Article 21 para. 1
of the Constitution (“The Republic of Poland shall protect ownership™) and to the
European Convention on Human Rights and Fundamental Freedoms (Article 1 of
Protocol No. 1).

Since property is subject to legal protection equal to everybody (Article 64 para. 2 of the
Constitution) — continued the Court — in the case of the lack of access to a part of real estate
resulting from the owner’s autonomous act of will, he may not, on the basis of this, request
interference in somebody else’s property right, claiming priority of protection of his right. The
equality of the legal protection of the property rights of the neighbouring estates results in the
fact that the applicants may seek a way of improving the functionality of their property by
contract, on the other hand, inadequate access to the public road caused by erection of a build-
ing covering the whole width of the property does not justify the request to establish the easement
of necessary access by the court.

In its judgement of 17 October 1997, in the case brought by Katarzyna K. with
participation of Jerzy K. concerning division of the gained property of spouses, the
Supreme Court reversed the judgement of the court of appeal. The reason was that the
court of appeal did not take into account the amended provisions of Article 218 para. 4
of the Co-operative Societies Act which constituted a violation of Article 316 para. 1
of the Code of Civil Procedure (“a court of appeal shall decide on the basis of law in
force at the closure of the hearing of an action™). The Court further added that it
violated the constitutional principle of protection of property rights (Article 64 of the
Constitution) as well as the interest of the Republic of Poland, which, in the opinion
of the Court, makes it possible to allow the cassation, despite it being brought after
expiry of the term provided for in the Code of Civil Procedure.

Apart from the legal protection of property rights, the Constitution is also applied
in the labour law cases. A special example may be the jurisprudence developed with
regard to the right to equal treatment and the principle of non-discrimination, even
before the adoption of the Constitution of 1997. For example, in the ruling of 13 No-
vember 1990,%! the Supreme Court held that an employee has, in the period of notice,
the same rights as the other employees of the company including the right to remu-

3011 CKU 47/97.
31 IPR 352/90.
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neration in a specified amount. Consequently, if all employees were granted a raise in
wages and the applicant was ignored only because of his period of notice, it should be
treated as the violation of law. In the judgement of 7 January 199732 the Supreme
Court stated inter alia that in case of division of the bonus from the “put aside” profit
worked out in yearly account periods, an employee who reliably performed his tasks
in those periods may not be deprived of a share in this remuneration; while according
to the view uttered in the judgement of 23 October 1996, the omitting an ex-em-
ployee while granting benefits, which is a component of the remuneration for work,
in the period of his employment, violates the rules of remuneration for performed
work, remuneration according to quantity and quality of work and equal treatment of
the employees (respectively Articles 80, 78, 11°** of the Labour Code). In
the ruling of 13 February 199735 the Supreme Court held that physicians couldn’t be
discriminated by alignment of turn of duty. In all these judgements one of the basis
was, in fact, the respect for the constitutional right to equal treatment; however, it was
not explicitly stated.in every case.

The Constitution was invoked in regard to labour relations in the judgement of the
Supreme Court of 7 December 1999% concerning the action for reinstatement which
was brought by Ryszard J. against Manufacturer of Transport Equipment “pZL-S.”
S.A. The Supreme Court held that the provisions of the collective labour agreement?’
regulating the rules of special protection of employees against the termination of
employment, are valid, although contrary to Article 240 para. 3 subpara.l of the La-
bour Code which excluded the modification of protective statutory norms through the
collective agreement. Deciding on the effectiveness of the provision contained in the
collective agreement, the Supreme Court referred to the general provision of Article
59 para. 2 of the Constitution which provides for the trade unions as well as for
employees and their organisations the right to bargain, particularly for the purpose of
resolving collective disputes, and to conclude collective labour agreements and other
arrangements.

Exercise of this right — the Court stated — which belongs to the category of
“freedoms, rights and duties of man and citizen” may be limited only by statute and
only when it is “necessary in a democratic state of law for the protection of its secu-
rity or public order, or to protect the natural environment, health or public morals, or
the freedoms and rights of other persons” (Article 31 para. 3 of the Constitution).
Thereto, pursuant to Article 59 para. 4 of the Constitution, the limitations are allowed
only to the extent which is admissible on the basis of the international agreement to

32 ] PKN53/96.

33 PRN 94/96.

3% Article 11 is a collateral norm to Articles 32 and 33 of the Constitution, it was introduced to the Labour
Code in 1996. The level of generality of the provisions of the Constitution and of the Labour Code regulating
the question of cqual treatment and prohibition of discrimination is similar.

35 IPKNS/9.

36 N IPKN 438/99.

37 We left aside the question of a legal character of a collective agreement (whether private or public law
act) and rather concentrated on the nature of relations to which it is applied.
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which Poland is a party. Then the Court referred to the ILO Convention No. 87 on the
freedom of trade unions and protection of trade union’s rights of 1948 and found that
the exclusions under the Labour Code are contrary to the said Convention.

Consequently, the Court held that the provision of the Labour Code was contrary
to the Constitution and the provisions of the ratified convention. Therefore, the par-
ties to the collective agreement were entitled to agree that the employer is not allowed
to terminate an employment contract for the reason of an employee’s incapacity to
work resulting from professional disease if the employee’s state of health, confirmed
by a physician’s certificate, enables him to work at a different post.

6. Application of the Constitution to Private Conduct and the Constitutional Tribunal

As mentioned above, the jurisprudence of the Constitutional Tribunal, especially
in the sphere of constitutional complaints, may to — certain extent — evidence the
application of the Constitution to private law relations. The private law character of
the relations provides only a “deep” background for the case, since the essence of the
constitutional jurisdiction lies in deciding on the conformity of internal law to the
Constitution. Consequently, if the compliance with the Constitution of e.g. the statu-
tory provision is questioned, it is not the conformity to the Constitution of the conduct
of other individual, but of the State organ — the legislator — that is called into question.
Therefore, the Constitution is invoked against the State and not against a private
party.

The illustration of these issues may be the constitutional complaint of the Proexport
Ltd.’® The complaining company maintained that the provision of the Act on the
Administration of Agricultural Estates Owned by the State’s Treasury of 1991, per-
mitting the limitation of the execution of claims from the Agricultural Property Agency
of the State Treasury (State’s legal person) when the limitation is not allowed in a case
of private enterprise, is contrary to the principle of non-discrimination (Article 32 of
the Constitution). The Constitutional Tribunal did not share this opinion. He
found the limitation of responsibility justified in the light of the principle of propor-
tionality and the principle of social justice. Important is that the Tribunal confirmed -
that the non-discrimination principle is equally applied to natural and legal persons,
therein to State’s legal persons.

Anna W. brought the constitutional complaint against provisions of the Co-opera-
tive Societies Act of 1982% which, according to her opinion, infringed i.e. her consti-
tutional rights — the principle of protection of ownership and the right of succession
enshrined in Article 64 and derived as well from Article 21 para. 1. Indeed, the
Tribunal found the provision in question, depriving the successor of the co-operative
tenants’ housing rights only by reason of a failure to comply with the time limit, as
contrary to Article 21 para. 1.% The Tribunal saw the constitutional provision as the

38 Judgement of 24 February 1999, TK 4/98.
3 Judgement of 21 May 2001, SK 15/00.
4 “The Republic of Poland shall protect ownership and the right of succession.”
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clear obligation towards the State — to enact the law that could comply with the will of
the decedent and would not impede the succession.*!

The Constitutional Tribunal is also competent to give rulings on questions of law
submitted by the common courts with regard to cases pending before these court. An
example of this kind of decision is the judgement of the Tribunal of 17 May 19994
concerning question of law submitted by two different common courts on matters of,
i.a. compatibility with the anti-discrimination clause of the provisions of two Regula-
tions of 1974 and of 1992 concerning some of the duties and rights of persons em-
ployed in the public health service, including principles of remuneration for work.
Under the Regulations the person on medical duty was not paid for overtime. The
Tribunal found no infringement of Article 32 para. 2 of the Constitution and referred
to its earlier judgements,*> where it stated that “differentiation of the employee’s rights
and duties according to the character of employment and the nature of work is
a characteristic feature of labour law. The invoked constitutional norm (i.e. Article
32) grants protection against discrimination which can be recognised on the basis of
generally accepted standards, however, cannot be interpreted as a prohibition of dif-
ferentiation between the situation of different social and professional groups, if such
differentiation is subject to a justified discussion within the democratic society.” Ac-
cording to the Court, medical duties have some specific features that the legislator
could take into account while setting out the admissible time and the rules for remu-
neration of such duty.

The constitutional rights and freedoms operating in horizontal relations may also
be protected by the Commissioner for Citizens’ Rights who has the competence to
apply to the Constitutional Tribunal in cases concerning the question of constitution-
ality of any normative act. In the judgement of 3 October 2000 the Tribunal found
Article 62 of the Act of 1994 on Lease of Locals and Lease Allowances, to the extent
the provision excluded the possibility of valorisation of rent bail, incompatible with
Article 64 para. 1 in connection with Articles 31 para. 3 and 64 para. 2 of the Consti-
tution. The lack of valorisation caused a situation when in case of termination of
a lease, the tenant received only a symbolic amount of money. The regulation adopted
by the legislator obviously led, according to the Tribunal, to infringement of the ten-
ants’ rights, as they were to bear all the consequences of depreciation of currency
(inflation). The Tribunal held this also contrary to the private law principle of equal-
ity of the parties of legal relations (the legislator did not take into account the profits
that the lessors could gain using funds coming from the rent bails).

41 Similarly, judgement of 25 February 1999, K 23/98.
2 P 6/98.

43 E.g. U. 6/96 of 26 November 1997.

4“4 TKK 33/99.
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II. International Treaties
1. General Remarks

Direct applicability of international treaties in the Polish legal order actually started
only in the 80’s. During the interwar period the system of introduction of treaties into
the domestic law was based on the dualistic approach; a treaty ratified with the prior
consent of the parliament and published in an official journal was transformed into
domestic law, became a statute and was functioning as a statute, with all the conse-
quences of such transformation (so under the Constitution of 1921, of 1935, until
1952). The transformation into domestic law excludes — at least in theory — the direct
application of a treaty. The Constitution of 1952 did not contain any provision on
effect of treaties in internal legal order. For many years the treaties were applied
almost solely through transposing acts of internal law or owning to express provi-
sions referring to international treaties contained in some statutes. In the 60’s, how-
ever, the doctrine presented the opinion that the silence of the Constitution may be
read as acquiescing the application of treaties ex propio vigore providing that the
treaty was ratified and promulgated.

The concept was taken up by the judiciary but applied rarely, depending on actual
political needs. When it was politically inconvenient the courts rejected any effects of
treaties. In such cases they used to refer to Article 62 of the Constitution of 1952
which read that the judge was independent and subject only to the Constitution and
statutes (which obviously meant not treaties). Actually, the first judgement in which
the court applied the above mentioned doctrine and based the ratio decidendi on
an international agreement was the judgement of the Supreme Court on the registra-
tion of the Independent Trade Union Solidarity (NSZZ Solidarnos¢) of 10 November
1980. Unquestionably, the Court recognised the rights of the employees to establish
trade unions arising from the ILO Convention No. 87 and No. 98. The Court stated
that a group of employees could rely on the provisions of the convention as a basis for
a claim to positive action on the part of the State. However, a few years later — in
1987, in a similar case on registration of an independent trade union — the Supreme
Court changed its opinion (undoubtedly because of political reasons) and rejected the
direct effect of the ILO Convention No. 87 and of the International Covenant on Civil
and Political Rights of 1966.%4 '

The essential change took place in Poland after the turn of 1989. Since then direct
application of ratified and published treaties in principle had not been called into
question. It was closely connected both to the change of the political system and to
the amendment of the Constitution of 1952 which provided for the prior consent of
the parliament for ratification of the most important categories of treaties (in this way
the constitutional novel of 1989 and so-called Small Constitution of 1992). The ac-
cession of the Republic of Poland to the European Convention on Protection of Hu-

45 The decision of the Supreme Court SN I PRZ 8/87 of 25 August 1987.
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man Rights and Fundamental Freedoms of 1950 (ECHR) was also of great impor-
tance. All remaining doubts were additionally dispelled by the Constitution of 1997.46
According to Article 9 of the Constitution of 1997 “the Republic of Poland shall
respect international law binding upon it.” This provision is seen as a directive for the
organs of the State. Thus, it is the obligation of the government, the parliament, the
judiciary and other State organs to observe treaties to which Poland is the party while
applying law or lawmaking. The obligation to assure the conformity of domestic law
to international treaties follows as well from Article 188 of the Constitution, as the
Constitutional Tribunal has been conferred on the competence to adjudicate on mat-
ters of the conformity of statutes to ratified international agreements whose ratifica-
tion required prior consent of the parliament and the conformity of legal provisions
issued by the central State organs to ratified international agreements. In relation to
non-ratified treaties, i.e. treaties concluded by acceptance, approval etc., the obliga-
tion to implement the treaty in domestic law is similarly imposed on every organ of
the State but it is rather limited to transposition.

By virtue of Article 87 of the Constitution of 1997 the ratified treaties became the
sources of Polish universally binding law. The Constitution incorporated them into
the Polish legal order. They operate in the same way as the Constitution, statute and
regulation and have their specified position in this system.

According to Article 91 para. 1 of the Constitution “after promulgation thereof in
the Journal of Laws of the Republic of Poland (Dziennik Ustaw), a ratified interna-
tional agreement shall constitute part of the domestic legal order and shall be applied
directly, unless its application depends on the enactment of a statute.” Article 91
para. 1 sets out three prerequisites for direct applicability of international agreements.
The treaty has to be:

1) ratified (i.e. the consent of the Republic of Poland to be bound by the treaty must
be expressed by the President; for ratification of several categories of international agree-
ments the President has to obtain prior consent expressed by a statute, which requires
the consent of both chambers of the Parliament — the Sejm (lower chamber) and the
Senate (higher chamber); the categories of agreements which require such statutory
authorisation are listed in Article 89 para. 1 of the Constitution;*” other agreements,
which do not require ratification are concluded by the Government),

2) promulgated in the Dziennik Ustaw,

3) suitable for direct application (i.e. its enforcement does not require enactment
of a statute).

4 See A.Wasilkowski: “International Law and International Relations in the New Polish Constitu-
tion of 2 April 1997,” 23 PolYBIL (1997-1998), p. 7 ft.

47 Article 89 para. 1; “Ratification of an international agreement by the Republic of Poland, as well as
denunciation thereof, shall require prior conseat granted by statute - if such agreement concems: 1) peace,
alliances, political or military treaties; 2) freedoms, rights or obligations of citizens, as specified in the Consti-
tution; 3) the Republic of Poland’s membership in an international organisation; 4) considerable financial
responsibilities imposed on the State; 5) matters regulated by statute or those in respect of which the Constitu-
tion requires the form of a statute.”
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The effectiveness of ratified treaties in relation to other sources of law depends
upon the mode of their ratification. On the basis of Article 91 para. 2 and Article 188
point 1 it is indisputable that in case of a conflict with statutory law the treaty ratified
with a prior consent expressed by statute prevails upon statutory law, however, not
upon the Constitution. It seems indisputable as well that a treaty ratified without statu-
tory authorisation in case of conflict takes precedence over regulations (Article 188
para. 3). Yet, the practice has not answered the question whether the treaty ratified
without the consent of the parliament is equal with the statute.

2. Direct and Indirect Applicability

The doctrine has, since long, pointed out the necessity to apply international agree-
ments in the domestic legal order and to distinguish between the direct and indirect
(i.e. for the purpose of interpretation of domestic law) application of treaties. It also
formulated the indispensable criteria for direct application of treaties; only treaties
containing provisions having self-executing character may be applied in this way (the
provision must, first of all, contain a clear and precise norm establishing a right or an
obligation). '

Direct application of treaties - ratified, published in the Dziennik Ustaw and con-
taining self-executing provisions — is unanimously understood as the direct effect of
the treaty provisions. Consequently, the individual may rely upon such provisions and
invoke them against the State before any organs of the State, i.e. in vertical relations.

.The court thus may base its judgement directly on such treaty (ratio decidendi). Such
need arises in situations of legal lacuna in the system of national law, when the matter
in question is regulated exclusively or in a large part only by international law or
when there is a conflict between a domestic and international norm that cannot be
eliminated through interpretation of national law. However, it means that a treaty may
not be applied when it comes out that the scope of the rights guaranteed by a treaty is
narrower than the scope of such rights in domestic law. In the Polish practice, there
are already many examples of direct application of international treaties by the courts.®®
The most frequently invoked international agreements are the treaties concerning the
protection of human rights.

Up until now the jurisprudence concentrated mostly on application of treaties in
vertical relations. However, the application of treaties in horizontal relations — indi-
vidual versus individual — does not seem to give rise to any fundamental doubts,
especially when one considers that the Constitution stipulates expresis verbis that

“ Seeeg. W.Czaplinski: “International Law and Polish Domestic Law,” in: R. Miillerson,
M.Fitzmaurice,M. Andenas (ed): Constitutional Reform and International Law in Central and
Eastern Europe (1998); W.Czaplifiski, A. Wy rozumska: Prawo miedzynarodowe publiczne (1999),
p.385ff; W.Czaplifski, A. Wyrozumska: Sedzia krajowy wobec prawa miedzynarodowego (2001),
p. 105 ff; R. K wi e c i e i Miejsce uméw migdzynarodowych w porzadku prawnym parstwa polskiego
(2000); M. M asternak-Kubiak: Unowa miedzynarodowa w prawie konstytucyjnym (1997); J. L ¢ to w-
s k i: “Sadownictwo polskie a koncepcja praw czlowieka,” in: Prawa Czlowieka — wymiar sprawiedliwosci,
edited by the Centre for Europe, University of Warsaw (1995), p. 30 ff.



20 ANNA WYROZUMSKA

a ratified treaty is a source of internal law. Therefore, if the treaty fulfils the formal
and material criteria mentioned above, regulates specified relations of private-law
nature, then it shall be directly applied to these relations.

3. Enforcement Mechanisms

The rights and duties of individuals set out in international agreements, just like
constitutional rights and freedoms, enjoy — primarily — legislative protection (a stat-
ute should comply with a treaty ratified with the prior consent granted by statute,
a regulation should comply with a ratified treaty, etc.). This kind of protection is
particularly important when a treaty in question is not suitable for direct application;
not only when the provisions of a treaty are not of a self-executing character but also
in a case of non-ratified treaties, i.e. treaties concluded by approval of the Council of
Ministers. Approved treaties are not sources of universally binding law, so their ef-
fectiveness in the Polish legal order depends on transposition (implementing statute
or regulation is necessary; sometimes the reference to this kind of treaties in domestic
statute — express provision allowing for application of such treaty). Since the ratified
treaties are directly applicable the individual may invoke them before the common
court — against the State or against individual. It is worth to notice, by the way, that
this right is not questioned, although Article 178 of the Constitution points out that
the judges are subject to the Constitution and statutes and does not mention interna-
tional treaties. '

Similarly to the constitutional rights and freedoms, the individual may claim the
rights granted by a treaty by means of constitutional complaint. In this procedure the
treaty is invoked not against an individual as such but against the State (although
reasons for the complaint may have origin in a private-law act/relation). The constitu-
tional complaint is restricted within narrow limits (see I (4)); it must charge a statute
or regulation with incompatibility with ratified treaty — and at the same time — with
infringement of constitutional rights and freedoms. The individual, therefore, may
not in this way claim the application of the treaty to his case, or complain of e.g. non-
application or improper application of treaty provisions by a court etc.

These questions were explained in two judgements of the Constitutional Tribu-
nal. In the judgement of 8 June 1999, the Tribunal held that the compliance of the
legal act in question with the Constitution (and not with any other normative act) is
the only subject of the constitutional complaint. The Tribunal examined whether it
was possible to find any other link to international agreements to make the constitu-
tional complaint possible. The claimant — a private company — argued that the failure
of the common court to apply a treaty while deciding on the case infringed Article
9 of the Constitution (cited above) and other constitutional provisions concerning the
position of treaties within the system of sources of law and the procedures for ratifi-
cation and publication of treaties (Articles 89, 91 and 241). The Tribunal stressed that
these provisions imposed obligations on the specified organs of the State but did not

4 SK 12/98.
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create any constitutional rights or freedoms for the citizens. It is then excluded that
the subjects enjoying the right of complaint to the Constitutional Tribunal on the
basis of Article 79 para. 1, could use this legal measure in order to control how
the organs of the State fulfil their constitutional obligations.

The Tribunal repeated and developed this thesis in the judgement of 10 July 2000.5
It examined whether infringement of Article 7 of ECHR guaranteeing that a heavier
penalty shall not be imposed than the one that was applicable at the time the criminal
offence was committed — and Article 15 of the International Covenant on Civil and
Political Rights of 1966 — stipulating that in case of change of legislation the regula-
tion more favourable for the perpetrator should apply — could constitute the basis for
a constitutional complaint. The Tribunal observed that it might be proper to accept
the idea that the term “constitutional freedoms or rights” used in Article 79 para. 1
of the Constitution, referred also to the human and citizen’s rights provided for in the
fundamental acts of international law such as the International Covenant on Civil and
Political Rights of 1966 or ECHR. However, the individual could base his constitu-
tional complaint on these acts only when he is able to invoke collateral constitutional
right. The wording of Article 79 para. 1 does not justify control of legality of
a normative act on the basis of a norm of international law which is not enshrined in
the Constitution.

Consequently, in a constitutional complaint a treaty has to be invoked together
with the Constitution. This obviously might limit the scope of treaties able to be used
like that. However, a case concerning the protection of rights of individual set out in
a treaty (incompatibility of the statute with the treaty, etc.) may be brought before the
Constitutional Tribunal also through the other procedures, and if so the link between
the treaty provision and the constitutional norm is not required. These procedures are
not instituted by individuals and are addressed against acts or omissions of the public
authorities (see I (4)). Similarly, in the case of international procedures accepted by
Poland, a complaint brought by an individual within the system of e.g. ECHR or the
International Covenant on Civil and Political Rights of 1966, is a complaint against
the State.

4. Application of Treaties to Private Conduct by Courts

The practice of the application of treaties in horizontal relations is not broad.
Most frequently a treaty is invoked against the State. However, it is worth to notice
that in the 80-ies when, due to political reasons, the direct applicability of treaties was
questioned, the effect of a treaty in horizontal relations was recognised in some of the
judgements, e.g. in the judgement of the Supreme Court of 14 June 1988. The case
concerned protection of the trademark of the company “INTERAGRA” established
in Paris. This trademark was then registered for the Polish enterprise in Poznan. The
French company sought protection on the basis of Article 8 of the Paris Convention

0 SK 21/99.
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for the Protection of Industrial Property of 1883, revised in Stockholm in 1967. The
Supreme Court held that since the provision in question regulates the rights and du-
ties of the subjects entering into private-law relations, it is suitable for direct applica-
tion in internal law since the day of entry into force of the Convention towards Po-
land.’! Similarly, the Supreme Court in the judgement of 28 June 19892 held that the
international agreements concerning private law and family relations might consti-
tute the basis for the court’s decision equally with the provisions of domestic law.
Reasons for this may follow from the fact that, although at that time the Constitution
contained no provision on the position of treaties within the domestic law, many stat-
utes referred (as they still do nowadays) to international agreements. The Interna-
tional Private Law Act of 1965 (still in force) which in Article 1 para. 2 provides that
the provisions of the Act shall not apply ifa treaty to which Poland is a party provides
otherwise, may serve as a good example.

One of the treaties that are frequently applied is the Hague Convention on the
Civil Aspects of International Child Abduction of 1980. E.g. in the judgement of
18 November 19993 in case brought by Anderas P. against Urszula C. for return of
a child on the basis of the above-mentioned Convention, the Supreme Court repealed
the decisions of the lower courts and ordered Urszula C. to return the child back to his
father. The Court referred to Article 12 of the Convention and agreed that in principle
separation from the mother could not impede the return of the child illegally kid-
napped to the State of his habitual residence.

If the system of national law has no lacuna or there is no obvious conflict between
the international and the domestic norm, a treaty does not need to be applied directly.
It is then sufficient to assure the compliance of the domestic law with a treaty through
interpretation of existing domestic norm. This is the case of indirect applicability of
international agreements. For indirect application of a treaty it does not matter neither
the kind of procedure in which the treaty was concluded (questions of ratification,
approval, publication, etc.) nor the nature of the provision of the treaty (whether self-
executing or not). Undoubtedly, it is a very common way to apply treaties, in particu-
lar these conceming the protection of human rights.

An example of indirect application of a treaty in horizontal relations is the judge-
ment of the Supreme Court of 13 November 1997. The action was brought by part-
ners of non-commercial partnership against Jacek L. who exercised economic activ-
ity under a brand name “A . . .” and concemed the right to a word-graphic trade mark
containing the word “A . . . . ”%* The Court gave the interpretation of Article 5 of the
Act of 1993 against Unfair Competition in the light i.a. of Article 8 of the Paris
Convention for the Protection of Industrial Property of 1883, revised in Stockholm in
1967. The inter alia Court referred also to the Europe Agreement establishing an
association between the Republic of Poland and the European Communities, in par-

5! 11 CR367/87.

5211 CR 200/89.

53 1 CKN 992/99, similarly, Il CKN 855/97 of 16 January 1998.
%4 I CKN 710/97.
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ticular to its Article 66 para. 1 imposing on Poland the obligation not only to
improve the protection of intellectual, industrial and commercial property rights but
also to respect the obligations arising from other treaties, concluded earlier. The Court
argued: “Nowadays it is impossible to accept that the adoption of the name (with
unreasonable addition S.C.) by the plaintiffs, which actually has been used for many
years as a trade mark by another firm — very well known and respected in the world
market (and since the 80’s in the Polish market), German company A. (. . .), is the
legal use of the trade mark in the meaning of the Act against Unfair Competition.”
Further the Court held that “by using this name the plaintiffs infringed the protection
which Poland is obliged to guarantee for foreign trade marks and offended the good
commercial customs (Article 3 para. 1 of the Act).” This clearly suggests that, in
opinion of the Court (we leave aside the question whether the reasoning is correct),
the individual is bound by a treaty concluded by the State.

In most cases, the treaties are invoked by private parties in order to prove the
existence of a conflict between the treaty and the statute which applies to the private—
law relation in question. In such cases the constitutional collateral norm is frequently
invoked (thus, reference to the treaty may have sometimes subsidiary character) and
the action becomes in fact an action against the legislator. On the other hand, the
courts are ex officio obliged to ensure the effectiveness of a treaty — even when the
individual does not rely on the treaty provisions, the court can refer to a treaty in
a particular case (in this sense the private-law relations are subject to international
agreements).

In the case mentioned below the Supreme Court examined the compatibility of
the statute with the treaty. It referred to the treaty to confirm the legality of the State
legislative activity. Unlike the case of judicial review of constitutionality of the statu-
tory law (see I (4)), the competence of the common courts to exercise such control in
relation to compatibility of statutory law with treaties has, in principle, never been
questioned. Therefore, the court, finding incompatibility of a statute with a ratified
treaty, could just apply the treaty. It has, as it seems, historical explanation. The trea-
ties were not subject to the review of the Constitutional Tribunal. Until 1997 the
Constitution lacked a provision analogous to the present Article 188. Also, the Acton
the Constitutional Tribunal of 1985 provided neither for the control of compatibility
of statutes with international treaties, nor the control of compatibility of treaties with
the Constitution. Up to 1990s, the Constitutional Tribunal rejected all attempts to
extend the scope of its competence upon the international instruments.>S The applica-
tion of international agreements was the “natural” domain of the common courts.
When they started to refer to international treaties more often after 1989, the Consti-
tutional Tribunal began to take a different view on its own role and started to refer to
the treaties as well.>¢ Up till 1997 if it took international treaties into account, it con-

55 See e.g. the judgements of 10 June 1987, case P/87, p. 16; and of 30 November 1988, case K 1/88.

% The Tribunal implicitly recognised the treaty as a source of law. On 30 November 1994 the Constitu-
tional Tribunal answered positively the question posed by the ombudsman, whether the statute authorising the
President to ratify an international agreement was subject to control from the point of view of its conformity



24 ANNA WYROZUMSKA

sidered this as an element of the rule of law principle embodied in Article 1 of the
Constitution.”’

Nevertheless, let us return to the practice of the common courts. This is an exam-
ple of a case where the court — according to the claims of the plaintiffs — examined the
compatibility of a statute with a treaty, however, did not find any incompatibility.
Anna Z. brought an action for annulment of resolutions of the commissionary board
established for the joint-stock bank company, adopted on questions which were re-
served by the statutory law for the general meeting of shareholders. The Court, while
examining whether it was admissible to base the action against the decisions of the
board on the Commercial Code, examined i.a. whether the level of protection granted
the shareholders by the Code’s provisions, fulfils the requirements set in Article 2,
21, 64 para. 2, 77 para. 2 and 78 of the Constitution and in Article 1 of the Protocol
No. 1 to ECHR and also in Article 6 of this Convention. The Supreme Court had no
doubts that the answer should be positive. Otherwise —as follows from the judgement
— the Commercial Code would have to be interpreted in the light of the principles of
the Constitution and ECHR.

By this occasion the Court examined the compatibility of Article 105 of the Bank-
ing Act of 1989 with Article 64 of the Constitution which, according to the Court,
guarantees the protection of property rights including the rights of shareholders. The
Court noticed that, as it followed from Article 31 para. 3 of the Constitution, the
constitutional protection of rights was not absolute. This provision expresses the prin-
ciple of proportionality (earlier derived from the general principle of the rule of law),
the prohibition of excessive interference of the State in the sphere of rights and freedoms
of the individual. Also Article 1 of the Protocol No. 1 to ECHR indicates
that the State-Party has not been deprived of the right to enact the law necessary to
ensure the exercise of individual property rights in accordance with the public inter-
est. Therefore, the provision of Article 105 which provides for the commissionary
board the competence to pass resolutions encroaching on the rights of shareholders,
remains in conformity with Article 31 para. 3 of the Constitution and with Article 1 of
the Protocol No. 1 to ECHR. This regulation, in due form, balanced the competing
values: on one hand, the rights of the shareholders and on the other hand, the stability
of the financial system and social peace — conditions for State security and public
order — and the rights of the holders of bank accounts.

We mentioned above that a treaty norm might be also applied subsidiarily to-
gether with a collateral constitutional norm (frequent in relation to the prohibition of
discrimination). It was so in e.g. two cases cited above (see I (5)). In the ruling of

with the constitution. The statute is inferior to the Constitution in the hierarchy of sources of law, so it should
conform with the latter. It was then presumed that by control of the ratification law the treaty itsclf can be
controlled as well.

57 On the analysis of the jurisprudence of the Constitutional Tribunal ¢f. J. Onisz ¢ zu k: “Umowy
miedzynarodowe w orzecznictwie Trybunatlu Konstytucyjnego,” Parstwo i Prawo, No. 14 (1995), p. 50 ff.;
A. Stanczyk: “Umowy migdzynarodowe a wewngtrzny porzadek prawny w §wietle doktryny i orzecznictwa
Trybunatu Konstytucyjnego,” in: Studia i Materialy, edited by the Office of Constitutional Tribunal (1995),
Vol. I, p. 159 fT.
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18 September 19988 (concerning the establishment of necessary access road) the
Supreme Court referred to Article 21 para. 1 of the Constitution and to ECHR.

In the judgement of 7 December 1999,% concerning the request for reinstatement
order, the Supreme Court held that Article 240 para. 3 point 1 of the Labour Code is
incompatible not only with Article 59 of the Constitution but also with the provisions
of the ILO Convention No 87 of 1948. According to the Convention, the domestic
legislation should not infringe the guarantees provided for by the Convention or be
applied as to infringe them (Article 8 para. 2). The Court stressed that a statute could
not restrict the autonomy of will of the parties to a collective labour agreement if an
international agreement did not allow such restriction.

5. Application of Treaties to Private Conduct and Constitutional Tribunal

The jurisdiction of the Constitutional Tribunal is — because of its nature — limited
to examining the compatibility of statutes and other normative acts with ratified trea-
ties (we leave aside the review of constitutionality of treaties). Therefore we can, only
with certain approximation, use its practice for illustration of the application of the
international agreements in the sphere of private law.%° There is, e.g. a vast jurispru-
dence of the Tribunal concerning the application of the principle of non-discrimina-
tion to the labour relations or access to education, derived as well from international
agreements. Already, in the judgement of 3 August 1987%' concerning the compat-
ibility of the orders of the Minister of Health and Social Security of 1985 setting out
the limits for admission of women and men to medical studies with the Constitution,
the Tribunal while stating that the provisions of the orders were incompatible with the
constitutional principle of equality and of equal rights for women, pointed out that the
acts in question were also incompatible with Article 26 of the International Covenant
on Civil and Political Rights of 1966 and Article 10 of the Convention on the Elimi-
nation of All Forms of Discrimination against Women of 1979. The Tribunal applied
these treaties for interpretation of existing internal law.

In this context, the judgement of the Constitutional Tribunal of 29 September
199752 seems interesting (request lodged by the Commissioner for Citizens’ Rights).
The Tribunal held that Article 44 para. 2 point 1 of the Act of 1996 on the Civil
Service was incompatible with the Constitution to the extent that it constituted the
basis for termination of an employment with a female civil service officer, without
her consent, earlier than termination with a male civil service officer. It is significant

58 111 CKN 609/97.

5% NIPKN 438/99

6 E.g. in the year 2000 the Constitutional Tribunal referred to international treatics in 10 cases. Only two
of these cases could be classified as dealing with private law relations. The first dealt with the protection of
property - Protocol 1 to ECHR (decision of 12 January 2000, P. 11/98); the second — termination of the employ-
ment of the governmental administration employees without the consultation with trade unions — Article 11 of
the ILO Convention No 87 (decision of 13 March 2000, K. 1/99).

st P 2/87.

62 TK K 15/97.
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that for the interpretation of the meaning of the constitutional provision on equal
rights for women and men the Tribunal carefully analysed the International Covenant
on Economic, Social and Cultural Rights of 1966, ECHR, the European Social Char-
ter and the UN Convention of 1979 on the Elimination of All Forms of Discrimina-
tion against Women. This judgement indicates that the Tribunal applies international
law indirectly and that such indirect application may, as well, ensure full effective-
ness of international law.

In the above case we treated the relations between the employer and the civil
service officer as horizontal. Similarly, if relations between the patient and the physi-
cian — therein in relation to sick leaves — can be considered as “private-law,” we may
then point out the judgement of the Constitutional Tribunal of 1998. In this case,
already under the Constitution of 1997, the Tribunal recognised the provision of the
Regulation of the Minister of Health and Social Security on certification of tempo-
rary inability to work, which obliged the physician to put the statistic number of the
disease in the certificate, incompatible with the Constitution (Article 31 para. 3, 47,
51 para. 1, 2 and 5) as well as with Article 8 of ECHR and Article 17 of the Interna-
tional Covenant on Civil and Political Rights of 1966. The Tribunal clearly based its
decision (ratio decidendi) on international treaties.®

II1. Final Conclusion

Though, in the case of Poland, only a short period can be taken into account, and
the practice is not vast, it shows that the Constitution of 1997 and international trea-
ties are both applied in vertical as in horizontal relations. However, for the Constitu-
tion — it is rather the modest beginning of this practice. National courts when called
upon to enforce private acts, inquire into the conformity of those acts with — first of
all — statutes, and then principles of either constitutional or international law. This
short practice makes it impossible to give a detailed list or a scope of these principles.

In comparison to statutes, the application of the Constitution and/or international
treaties to private conduct, has some specific features due, on one hand, to the nature
of these acts, in many cases their general character and, on the other hand, the private
nature of the relations in question. The awareness of the possibility of the direct ap-
plication of the Constitution and of the international obligations taken by Poland is
not deep enough. Therefore, the application of the Constitution and treaties depends
rather on the judges of the common courts.

6 U. 597
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One of the most characteristic features of the Constitution of Poland adopted in
1997 is its opening to the rules of international and supranational law.! In particular,
it incorporated provisions clarifying the relationship between international and do-
mestic law. It was assumed that the Constitution, being the basis for the binding force
of all legal norms within the state, should comprise rules that allow for precise defini-
tion of the place of international legal norms in the national legal system. The general
principle in Article 9 stresses that “the Republic of Poland shall respect the interna-
tional law by which it is bound,” and the provisions of Article 87 generally define the
status of international agreements within the Polish legal system. A model for the
specific transposition of all ratified agreements has been adopted and, under the pro-
visions of Article 91 (1), following promulgation thereof in the Official Journal of the
Republic of Poland, such agreements constitute part of the domestic legal order and
are applied directly, unless application depends on enactment of a statute. Interna-
tional agreements ratified upon prior assent by statute have precedence over statutes
if such agreements cannot be reconciled with the provisions of such statutes.

As early as in the preparatory stage a point discussed was whether, apart from
rules relating to “classical” international law, the Constitution should also include
provisions which could constitute the legal basis for Poland’s eventual accession to
the European Union. At the time the prospect of Polish membership was fairly re-
mote and it seemed quite reasonable to postpone adoption of such measure until ac-
cession drew nearer. The advantage of this solution was the possibility of taking into
account developments in the Union’s legal and institutional acquis and the experi-
ence of the member states. However, the view that prevailed was that early adoption
of integration provisions would show unequivocally Poland’s commitment to joining
the integration processes in Europe. There was also a weighty domestic consideration

! See A. Wasilkowski: “International Law and International Relations in the New Polish Constitu-
tion of 2 April 1997,” 23 PolYBIL (1997-1998), p. 7; W. Cza p 1 i i s k i “International Law and the Polish
Constitution,” in: M. Wyrzykowski (ed.): Constitutional Essays (1999), p. 289; K. Wéjtowicz: “The
Receptivity of the Constitution of the Republic of Poland to International and Supranational Law,” in: The
Principles of Basic Institutions of the System of Government in Poland (1999), p. 255.
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— that submission of the integration clauses in the Constitution to popular vote in the
required referendum would be of important political significance and would send
a signal both to the political class and the people regarding the nation’s position on
the delicate question of limitation of the exercise of the most fundamental powers of
the state. As a result, some provisions clearly inspired by the integration option were
incorporated into the text of the Constitution.

The analysis that follows goes in two directions. The first focuses on the provisions
which can serve the integration purpose but which since their interpretation raises some
doubts, it seems advisable to define more precisely and unequivocally. The second
direction aims at identifying the constitutional provisions that are at variance with Euro-
pean Union law? and ought to be amended prior to ratification of the accession treaty.
The suggested amendments to the Constitution take into account developments in the
constitutional law of the member states and European Union law.

Analysis of the provisions of the Polish Constitution for consistency with EU law
is necessary because, in line with Article 133(2). before ratifying an accession treaty
the President may refer it to the Constitutional Court for a ruling on its conformity
with the Constitution. The review of constitutionality will cover the whole EU law
except for derogations granted Poland. The Court may also check the constitutional-
ity of the statute assenting to ratification of an accession treaty, and if it finds that the
accession treaty or the assenting statute is inconsistent with the Constitution the proc-
ess of ratification is valid only if the relevant constitutional provisions are amended in
accordance with Article 235.3

If, however, assent to ratification of the accession treaty is granted by means of
a referendum, adjudication on the constitutionality of such assent will not be within
the competence of the Constitutional Court .

It is not clear whether the Constitutional Court is competent to rule on the consti-
tutionality of the accession treaty after its ratification and entry into force. In the
doctrine the view was expressed that should preventive review take place a decision
of the Court finding the treaty consistent with the Constitution could be considered
res iudicata, rendering ex post review inadmissible.® On the other hand, if the Court
has not handed down a decision in the course of the preventive review, subsequent

2 The term “European Union law” as used here also comprises European Community Law. The analyse of
the provisions of the Polish Constitution draws on an earlier paper by the author: K. W 6 j to w i ¢ z: “Konstytucja
Rzeczypospolitej Polskiej a cztonkostwo w Unii Europejskiej,” in: E.Poptawska (ed.): Konstytucja dla
rozszerzajqcej sig¢ Europy (2000), pp. 155 ff.

3 The existence of a special procedure for revision of the Polish Constitution seems to undermine the
view that the course of expressing assent to ratification of an agreement which protects the sovereign’s interests
could provide the grounds for implied revision of the Constitution within the scope regulated by this agreement.
This view is consistent with the stance of the Constitutional Court expressed in a resolution of 30 November
1994 in which it stated that if “an international . . . agreement is inconsistent with the Constitution, its signa-
ture, authorisation of its signature and ratification are unconstitutional.” For a more detailed discussion of this
question see L. Garlic ki: “Cztonkostwo Polski w Unii Europejskiej a sady,” in: Poptawska,op. cit,,
supra, n. 2, pp. 212 ff; K. W 6 j t o w i ¢ z: “Skutki przystapienia Polski do Unii Europejskiej dla sadow
i Trybunatu Konstytucyjnego RP,” in: Z. Witk o ws ki (ed.): Wejscie w Zycie nowej Konstytucji Rzeczypospolitej
Polskiej (1998), pp. 87 ff.
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review of conformity with the Constitution is not in the light of Article 188 to be
excluded, although recognition of the treaty as inconsistent with the Constitution
would confront the Polish authorities with the following alternative: either initiation
of procedures for revision of the Constitution or renegotiation of the Treaty.

The fundamental provision in the Constitution relating to integration is Article
90, pursuant to which:

(1) The Republic of Poland may, by virtue of international agreement, delegate to an inter-
national organisation or international institution the competence of organs of State authority in
relation to certain matters. (2) The statute assenting to ratification of an international agree-
ment referred to in paragraph 1 shall be passed by the Parliament by a two thirds majority vote
in the presence of at least half of the statutory number of Members Members, and by the Senate
by a two-thirds majority vote in the presence of at least half of the statutory number of Sena-
tors. (3) Assent to ratification of such agreement may also be given by means of a national
referendum in accordance with the provision of Article 125. (4) Any resolution in respect of
the choice of procedure for assenting to ratification shall be passed by the Parliament Parlia-
mentary by an absolute majority vote taken in the presence of at least half of the statutory
number of Members.

The provision quoted above constitutes the element of the constitutional integra-
tion act’ and in line with the aim of this paper a question that needs to be asked is
whether the formula used in this provision is correct or requires modification.

First of all, it should be noted that the authors of the Constitution rightly assumed
that accession to an integration organisation differs from the legal point of view from
accession to a classical international organisation. Article 90 plays the role of the
particular rule in relation to the general principle of accession to international organi-
sations provided for in Article 89 (1/3), according to which ratification of an interna-
tional agreement requires prior assent by an ordinary statute whose adoption does not
require a qualified majority.

From the point of view of the candidate state the basic element differentiating the
two situations is the result of the accession treaty. In the case of an integration organi-
sation as exemplified by the European Union, the accession treaty allows for the
transfer of state powers outside the apparatus of the State. The constitutional signifi-
cance of this act makes a qualified procedure necessary. When there is no transfer of
state powers the ordinary procedure is sufficient. As a principle, the idea of embody-
ing in the Constitution a special procedure allowing for accession to the integration
organisation merits positive evaluation. If the Constitution includes rules relating to
exercise of national sovereignty and establishes a division of powers between state
organs it should also include exceptions to those rules.

¢ SeeS.Biernat: “Constitutional Aspects of Poland’s Future Membership in the European Union,”
36 Archiv des Vilkerrechts (1998), p. 422.

5 Seel. B arcz: “Konstytucyjnoprawne problemy stosowania prawa Unii Europejskiej w Polsce w $wietle
dotychczasowych do§wiadczen pafistw cztonkowskich,” in: M. K r u k (ed.): Prawo miedzynarodowe
i wspélnotowe w wewnetrznym porzqdku prawnym (1997), p. 20S.
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A subjective and objective aspect are discernible in the formula used in Article 90
(1). The former concerns the organisation to which powers are transferred. The text
of the provision refers in general terms to “international organisations” or “interna-
tional institution” without mentioning any particular bodies as in the case of similar
clauses in the constitutions of some of the member states.

The transfer of the exercise of powers to international institutions or organisa-
tions is provided for in the constitutions of Belgium (Article 34), Denmark (Article
20/1), Spain (Article 93), Netherlands (Article 92) and Luxembourg (Article 49-bis).

The provision of Article 90 (1) of the Polish Constitution reflects to some extent
the existing constitutional models and at the same time corresponds with the legisla-
tion technique according to which in the constitution general terms should be used
rather than proper names.

On the other hand there is no organisation other than the European Union, to
which in the intention of the authors of the Constitution, Article 90 could refer. The
objection that the term “international organisation” is too general and would not pre-
vent Poland form entering in future, for instance, the Commonwealth of Independent
States or other organisations, even ones unknown at the time of the referendum was
already raised in the referendum campaign preceding the adoption of the Constitution
in 1997.

These objections failed to evoke a broader response on the part of the public
being considered exaggerated and divorced from political realities. Furthermore it is
stressed in the doctrine that an “organisation” or “organ” must share with Poland
adherence to common system of universal values such as democratic government and
respect for human rights. It excludes a transfer of powers to organisations acting at
variance with the principles proclaimed in the Constitution such as rule of law, hu-
man rights and respect for international obligations binding on Poland.® More serious
doubts were raised in spring 2001 during a parliamentary debate concerning the pro-
cedure to be applied for ratification of the Statute of the International Criminal Court.
The view was expressed that powers of the Court with respect to states, particularly
the obligation to surrender citizens even if protected by constitutional clauses prohib-
iting a extradition and irrespective of immunities granted by domestic law, necessi-
tated recourse to Article 90 rather than Article 89.7 Thus, if this view had been ac-
cepted, Article 90 would have been shomn of the original intent and future accessions
to international organisations could have been seriously hampered.

It should be noted that there are member states which chose different methods of
describing the organisation to which powers may be transferred.

In France, Article 88-1 of the French Constitution adopted in 1992 states: “The
Republic shall participate in the European Communities and the European Union.”
Article 23 of the German Basic Law stipulates that “the Federal Republic of Germany
shall participate in the development of the European Union [and] to that end may

¢ Secibid., p. 211.
7 See the draft resolution passed by the Polish Parliament on 31 January 2001, No. 2618.
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transfer sovereign powers.” Similarly, Article 7(6) of the Portuguese Constitution
refers to “construction of the European Union.”

It seems therefore to follow that explicit indication of the European Union as the
beneficiary of the transfer of competence could dispel the political objections of cer-
tain sections of the public in Poland and at the same time would identify more pre-
cisely the extent of Article 90’s application, thus more faithfully expressing the origi-
nal intent underlying this provision.®

The second aspect of Article 90(1) concerns the object (material content) of the
international agreement allowing for the transfer/delegation of competence as the
delegated competence may relate only “to certain matters.” We can see that even the
categories of delegated powers are not specified, which contrasts with what was done
in some of the constitutions of the member states. Certainly, such a general descrip-
tion of the categories of delegated powers does little to clarify the problem and only
spells out that the powers delegated are of the kind that belong typically to the state.

In fact the crux of the problem is that in the case of accession to the European
Union the competence transferred/delegated is closely connected with the exercise of
national sovereignty.

As is clearly known, sovereignty is expressed through the exercise, directly by
a sovereign or in its name, of the powers necessary for the functioning of the state as
a separate entity. Apart from the powers associated with international autonomy, they
consist primarily in promulgating law, administering justice, keeping public order,
controlling the public finances, and organising and maintaining the armed forces.’

For example, the Community’s legislative competence lies in adopting univer-
sally binding, general and abstractlegal rules which are directly applicable (have di-
rect effect) in the legal order of the member states without any interference on the part
of national parliaments. Such acts are Regulations (Article 249 of the Treaty estab-
lishing the European Community, TEC). Moreover, in accordance with the jurisdic-
- tion of the European Court of Justice (ECJ), in some cases, direct effect may also be
attributed to directives and decisions addressed to the member states. The Communi-
ties may adopt individual acts (decisions) which are binding in their entirety upon
both natural and legal persons in the member states.

In a 1964 interpretation of the Treaty establishing European Economic Commu-
nity the ECJ stated that, by virtue of due providing this organisation with real powers
stemming from a limitation of sovereignty or a transfer of powers from the States to

¢ In line with Article 49 of the Treaty of European Union membership of the European Union also means
membership of the Communities on which the EU is based. It has been argued in the doctrine that the terms
“Communities” and “pillars of the European Union” do not “demarcate different organisations but only different
capacities with partially specific legal instruments and procedures.” See A.von Bogdandy: “The Legal Case
for Unity: The European Union as a single organisation with a single legal system,” 36 CMRL (1999), p. 887.

9 For more details see B. D ¢ Wi t t e: “Sovereignty and European Integration: The weight of legal tradi-
tion,” 2 Maastricht Journal of European and Comparative Law (1995), pp. 145 ff. ; W. Czaplifask i
“Czlonkostwo w Unii Europejskiej a suwerenno$é pafistwowa — zarys problemu,” in: Pop tawsk a, op. cit,,
supra, n. 2, pp. 119 ff;; C. M i k: Europejskie prawo wspéinotowe (2000), pp. 264 ff.
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the Community, the members have limited their sovereign rights, albeit within cir-
cumscribed fields.!?

Article 4 of the Polish Constitution states that “Supreme power in the Republic of
Poland shall be vested in the Nation. The Nation shall exercise such power directly or
through its representatives.” If, in accordance with Article 90 (2) and (3), assent to
a transfer of legislative, executive and judicial competence is given either by the sov-
ereign Nation or its representatives in the Parliament, the voters in a referendum or
the Parliament should know the extent to which the of exercise of the sovereign’s
attributes of power have been limited.

Though from the term “in relation to certain matters” used in Article 90 (1) it is
possible to conclude that a transfer of the entirety of competence is inadmissible, we
can find no single positive indication concerning what can be transferred and no
single negative one regarding what cannot.

That makes it necessary to refer to the treaties constituting the Union and the
Communities and thus indirectly try to identify the scope of the powers transferred by
the member states. This is, in a sense, a classical approach based on the concept of the
legal personality of international organisations, which is expressed through the exer-
cise of certain powers. The personality of an organisation is derivative in character,
stemming from the will of states as expressed in the treaty which called the said
organisation into existence. Thus, states also decide on the scope of the competence
with which a particular organisation is equipped.

In Article 5 EC it was proclaimed that “the Community shall act within the limits of
the powers conferred upon it by this Treaty.” This is how the principle of “conferred
powers” or “enumerated powers” was expressed; the principle according to which the
Communities cannot overstep the powers transferred by the member states. Thereby,
the states preserve the original right to establish their competence (Kompetenz-
Kompetenz)'! and none of the EC organs can grant any powers independently, a point
confirmed in Article 7 (1) EC which states that the Community “shall act within the
limits of the powers conferred upon it by this Treaty.” And this is, for example, the case
when legal acts are issued by the EC institutions (Article 249 EC).

However, the above principles have not been developed in the Treaties in the
form of a substantive separation of powers as is usually the case in the constitutions
of federal states. In reference to the retention of powers by the member states, it is
stated in general terms in Article 6 (3) TEU that the Union respects the national
identities of the member states and, as indicated by the content of the detailed provi-
sions, that the powers of the states include, for example, the taking of the necessary
measures for protection of the essential interests of its security (Article 296 EC), in
the event of war (Article 297 TEC) or in certain cases in the field of public health
(Article 152/5 TEC). But as regards the competence of the Union/Communities, the
Treaties point to the objectives which should be achieved, whereas the specific pow-

19 Case 6/64 Costa v ENEL, ECR {1964], p. 585.
W For the opposite view, see: 1. P e r n i c e: “Multilevel Constitutionalism and the Treaty of Amsterdam:
European Constitution-Making Revisited?,” 36 CMLR (1999), p. 710.
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ers required are to sought among the detailed treaty provisions. Thus, some fairly
complex reasoning based on combination of different treaty regulations is needed to
identify the “possessor” of a particular kind of competence.

Furthermore, among the TEC provisions we have Article 308 which says that “If
action by the Community should prove necessary to attain, in the course of the opera-
tion of the common market, one of the objectives of the Community and this treaty
has not provided the necessary powers, the Council shall, acting unanimously on
a proposal from the Commission and after consulting the European Parliament, take
the appropriate measures.”

This provision paves the way to a certain special method of establishing the com-
petence of the Community, which is through supplementation of the content of the
treaties without recourse to the revision procedure provided for in Article 48 TEU."

The ratio legis behind this distinctive “necessary and proper” clause is the con-
sideration that the dynamic of the integration process cannot be enclosed within the
rigid, narrow limits of the complex and time-consuming procedure for revising the
Treaties, and that there should exist a way to avoid blocking the decision-making
mechanism in the Communities. This, however, calls into question the reasonability
of the conferred powers principle!? quoted above. The unanimity rule in the adoption
of Council resolutions gives the member states only partial protection because na-
tional parliaments and voters are removed from decisions which might result in ex-
tending the powers of the Communities beyond those granted by states’ consent as
expressed through ratification procedures.

It ought to be remembered that the ECJ, employing the concept of implied pow-
ers, supported by the so-called parallelism principle, recognised that the granting of
particular powers in international relations takes place in parallel with the delegation
of internal powers to the Communities.'

In practice, this clearly visible lack of competence limits worked in favour of the
Communities, resulting in dissatisfaction among the member states, which was mani-
fested through introduction of the subsidiarity and proportionality principles by the
Maastricht Treaty.!?

According to Article 5 TEC, “In areas which do not fall within its exclusive com-
petence, the Community shall take action, in accordance with the principle of
subsidiarity, only if and insofar as the objectives of the proposed action cannot be

12 For a more detailed discussion see A. D as h w o o d: “The Limits of European Community Powers,”
European Law Review (April 1996), p. 123.

B See the case brought before the Supreme Court in Denmark by opponents of EU membership. Danish
Supreme Court, Case No. I361/1997, Judgement of April 1998, Hanne Norup Carlsen v. Prime Minister Paul
Nyrup, quoted and commented in: J. S c h w a r z e: “Concept and Perspectives of European Commniy Law,”
5 European Public Law (1999), p. 237; see also J.A. J e n s ¢ n: “Constitutional Law of Denmark,” 9 European
Review of Public Law (1997), p. 104,

14 Case 22/70 Commission v. Council (“AETR ") [1971] ECR 263 and subsequent case law, in particular
Joined Cases 3, 4 and 6/76 Kramer [1976] ECR 1279; Opinion 1/76 [1977] ECR 741; for a detailed discussion
see JH.H. W ¢ il e r: The Constitution of Europe (1999), pp. 172-187.

5 See A. Arnull: The European Union and its Court of Justice (1999), p. 550.
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sufficiently achieved by the Member states and can therefore, by reason of the scale
or effects of the proposed action, be better achieved by the Community. Any action
by the Community shall not go beyond what is necessary to achieve the objectives of
this Treaty.” Furthermore, the Treaty of Amsterdam was supplemented with a Proto-
col regarding the application of the subsidiarity and proportionality principles which
defines more precisely the criteria for application of these principles.

The content of Article 5 suggests that the subsidiarity principle pertains to the
exercise rather than establishment of powers. Nevertheless, the above-mentioned lack
of clarity in this respect leaves unsettled the role the principle will play in the future.
It might be called for in the course of proceedings before the Court of Justice (e.g.
when reviewing the legality of Community acts). However, the Court is a community
organ and protection of the powers of the member states at the expense of Commu-
nity powers has not been a particularly noticeable feature of its decisions.

Much more could be expected of national courts. However, they cannot invali-
date Community acts (the principle of autonomy) and, if any relevant doubts arise,

_ they turn to the Court to obtain preliminary rulings. That may prove different in the
case of constitutional courts in countries like Germany or Portugal which have em-
bodied the principle of subsidiarity in their constitutions as a basis for integration
within the EU and an implied condition of their participation in this process. This is
how the principle of subsidiarity could become a source of serious conflict.

The conclusion to be drawn from the content of the founding treaties may be that
at the time of accession to the EU it is difficult to determine precisely the material
scope of transferred powers. Therefore, if neither the constitution of a state nor the
founding treaties of organisations provide unequivocal authority for removing doubts,
interpretation turns out to be the only method left.

Practice provides us with several examples of such interpretation carried out by
the constitutional courts s of member states.

The Italian Constitutional Court has established the contro limiti doctrine and
indicated that while it is true that the exercise by a state of its legislative, administra-
tive and judicial competence can be, based on the principle of reciprocity combined
with adherence to the purposes of Article 11 of the Constitution, limited by the estab-
lishment of the Communities, this kind of delegation cannot entail encroachment by
the Union institutions on “the basic principles of the constitutional order” or on “the
inalienable rights of individuals.” In this connection, the Constitutional Court re-
served the right to check the consistency of the Treaty with the Constitution.'s

The French Constitutional Council has developed a test of the constitutionality of
international obligations which involves asking whether such obligations do not “af-
fect the essential conditions for exercise of national sovereignty.” If, upon application
of this touchstone to the ratification by France of any changes in the founding treaties
of the Communities or Union they turned out to be unconstitutional, a prior change of

16 See the decision of the Corte Costitutuzionale Case No. 183/73 Frontini v. Ministero delle Finanze
discussedin A.Oppenheimer (ed.): The Relationship between European Community Law and National
Law: The Cases (1994), p. 630.
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the Constitution would be the indispensable condition for the ratification. Therefore,
before the Treaty of Maastricht was ratified, Article 88-2 had been added, making it
possible to transfer the powers necessary for establishing the European economic and
monetary union as well as for determining the rules related to the crossing external
borders of the member states as well as Article 88-3 granting the citizens of the Union
living in France the right of vote and at as a candidate in municipal election. Simi-
larly, in 1999, before the ratification of the Treaty of Amsterdam, Article 88-2 of the
Constitution had been reworded so that it contained the authorisation to transfer the
powers indispensable for determining the rules of free movement of workers and
other relevant questions. Though similar objection was not clearly expressed by the
Spanish Constitutional Court, the content of its decisions imply that the integration
with the EU cannot violate the basic rights and structural principles of the political
system included in the Introductory Title and Article 10 of the Constitution.!”

As can be concluded from a ruling of the German Federal Constitutional Court
prior to the ratification by Germany of the Treaty of Maastricht'® the Court will not
allow changes in constitutional principles which are not subject to revision.

The Polish Constitutional Court may also face the task of establishing the limits
of delegation of powers due to the open-ended definition of such an act adopted in
Atrticle 90 (1) of the Polish Constitution. The Court could do so based on Article 4 (1)
of the Constitution, which states that “Supreme power in the Republic of Poland shall
be vested in the Nation,” or Article 5 “The Republic of Poland shall safeguard the
independence and integrity of its territory and ensure the freedoms and rights of per-
sons and citizens, safeguard the national heritage, . . . .” In the Union’s current shape,
Poland’s accession does not violate these provisions, but because the organisation is
going to evolve it is difficult to specify the direction of future changes in the founding
Treaties. If it opts for federalism, unlikely as that seems at the moment, that would
require reference to the basic principles of the Polish political system.

However, from the standpoint of predictability of the law and the principle of
sovereignty of the Nation proclaimed in the Constitution, it would seem more appro-
priate to specify the scope of the matters with regard to which no relevant powers can
be surrendered to an organisation.

Two possible methods are suggested by practice. The first is to define scope of the
powers which under no circumstances can be transferred by the state upon acceding
to an organisation.

Article 28 (3) of the Greek Constitution provides for voluntary limitation of the
exercise of national sovereignty subject to the safeguarding of human rights, demo-
cratic government and the principle of equality and on condition of reciprocity.

In Sweden, in line with Article 5 of Chapter X of the Constitution, the parliament
(Riksdag) may transfer its right to decide to the European Communities provided that

"7 See AE.De Noriega: “A Dissident Voice: The Spanish Constitutional Court Case Law on
European Integration,” 5 European Public Law (1999), p. 297.

18 See the decision of the Federal Constitutional Court (BVerfG) Cases Nos. 2 BVR 2134 and 2159/92,
Oppebheimer, op. cit, supra, n. 15, p. 573.
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they respect rights and liberties to an extent comparable to what is proclaimed by the
Constitution and the European Convention for the Protection of Human Rights and
Fundamental Freedoms.

The second method involves enumerating in a constitution the principles on which
an organisation is founded, and which it will observe, thereby indicating indirectly
the scope of the matters remaining outside its competence.

The above method was adopted in Germany.

Article 23 of the German Basic Law lists the constitutional features of the EU
indicating indirectly the constitutional and legal limits of German participation in the
process of European integration. Thus the provision specifies that:

With a view to establishing a united Europe the Federal Republic of Germany shall partici-
pate in the development of an European Union that is committed to democratic, social and
federal principles, to the rule of law and to the principle of subsidiarity, and that guarantees
a level of protection of basic rights essentially comparable to that afforded by the Basic Law.
To this end the Federation may transfer sovereign powers by law with the consent of the
Bundesrat. The establishment of the European Union, as well as changes in its treaty founda-
tions and comparable regulations that amend or supplement the Basic Law, or make such amend-
ments and additions possible, shall be subject to paragraphs (2) and (3) of Article 79.

(Article 79 requires such a statute to be passed be a two-thirds majority in the
Bundestag and two thirds of the votes in the Bundesrat).

The legal implication of this provision is the right of the Federal Constitutional
Court to decide whether an act of the Union/Communities is within the scope of the
powers as accepted by the Federal Republic in the accession treaty.!®

The latter method seems a faithful expression of the conferred powers principle
and could be applied when introducing amendments to Article 90 (1) of the Polish
Constitution.

It would also be desirable for the content of this article to stress that if the Polish
state delegates some powers to the Union it will preserve the ability to influence the
way in which these are exercised. This is how the issue has been resolved in the
constitutions of France and Portugal, where reference is made to joint exercise of
powers by the member states. Such a formulation conveys correctly the sense of Eu-
ropean integration.?

The content of Article 90 (1) casts some other doubts on the matter. It refers only to
assent to to ratification of an international agreement which transfers powers, but says
nothing about the relevant denunciation procedure. Termination of treaties, the ratifica-
tion of which requires assent expressed in a statute, is clearly provided for in Article 89.

" SeeP.Craig,G.de Burca: EU Law. Text, Cases and Materials (1998), p. 274; for the opposite
viewsee . Pernice, op. cit.,, supra,n. 11, p. 718.

20 The view is expressed in the literature that these provisions are very much inspired by the classical
conception of sovereignty. Read in this light, Article 88-1 of the French Constitution means that French sover-
eignty has neither been renounced nor transferred, but is merely exercised in common with other States within
the institutional structure of the European Union. See de Witte, op. cit., supra,n. 9, p. 165.
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Its content implies that if statutory assent is required to ratify an agreement, statutory
assent is also necessary to terminate it. However, the application of Article 89 to fill the
gaps in Article 90 is not possible. Compared with enactment of an ordinary statute, the
political significance of transferring powers requires a special, more difficult procedure
of ratification and, consequently, there is no substantive justification for lowering the
level of difficulty for the procedure for termination of such an extraordinary treaty.

Consequently, it should be carefully considered whether the authors of the Con-
stitution assumed that accession to an organisation on the basis of Article 90 is of an
irrevocable nature. If it is, termination of an accession treaty would be out of the
question.

This, in turn, is associated with the question of the possibility of withdrawing
from the European Union. Article 56 (1) of the Vienna Convention says that “A treaty
which contains no provision regarding its termination and which does not provide for
denunciation or withdrawal is not subject to denunciation or withdrawal unless: (a) it
is established that the parties intended to admit the possibility of denunciation or
withdrawal; or (b) a right of denunciation or withdrawal may be implied by the nature
of the treaty.” Although, neither the EU Treaty nor the Community Treaties stipulate
their denunciation, they constitute an organisation and the right to withdraw from it is
an obvious corollary of voluntary accession.

The doctrine does not take a consistent stance on this question. For example
Lenaerts says that a member state has no right to revoke its membership because the
founding treaties (apart from the European Coal and Steel Community Treaty) were
concluded indefinitely, and, what is more, the main pillar of the Union — the Euro-
pean Community — confers enforceable rights directly on member states and indi-
viduals, has a compulsory system of judicial resolution of disputes, and community
institutions deal with economic, social and political issues.?! It would seem, however,
that the clearly expressed will of states cannot be replaced with functional argumen-
tation where the very essence of their sovereign status is involved. As has been aptly
pointed out by Manin, the right of withdrawal is implicitly embodied in the EU Treaty.
Article 6 (3) TEU, according to which “the Union shall respect the national identities
of its Member States.”?? implies that in the case of a fundamental contradiction be-
tween actions undertaken by the Union and the policy of a member state, withdrawal
from the organisation would actually be a manifestation of the national identity. In his
commentary on Article 90 of the Polish Constitution Kazimierz Dzialocha noted that
“the act of transference as well as the limitation of exercise of powers which it entails
are not of a definitive nature and may be rescinded.”?® A similar position is taken by
Jan Barcz.?* The German Federal Constitutional Court has recognised that though
the accession of Germany to the Treaty on European Union is of unlimited duration it

21 SeeK.Lenaerts,P.van Nuffel, R.Bray (eds.): Constitutional Law of the European Union
(1999), p. 286.

22 Gee Ph. M a ni n: Les Communautes Européennes. L'Union Européenne (1997), p. 76

2 K.Dziatocha, in: The Constitution of the Polish Republic (1999), chapter III, p. 3.

% SeeBarcz op. cit, supra, n. 5, p. 205.



38 KRZYSZTOF WOITOWICZ

can be revoked through the reverse act.?* Of course, the way in which an acceding
state discharges its obligations both to the organisation and its members would have
to become a matter of negotiation.

If, therefore, we recognise the withdrawal from the European Union to be legally
admissible, Article 90(1) should be changed so that it takes into account the possibil-
ity of denunciation of an agreement ratified by virtue of this provision, and using the
same procedure that will be employed by Poland to transfer powers to the Union.
This is because the withdrawal decision would involve the question of sovereignty in
no lesser a degree than the decision to transfer powers; it should, therefore, be taken
according to equally rigorous standards.

Some doubts might be raised by the procedure for assent to a decision to transfer
powers on the strength of Article 90 (2, 3, 4) of the Constitution. The provision indi-
cates that assent to ratification of the Union accession treaty (i.e. an agreement to
delegate powers) may take place by means of either a statute passed as a result of
applying a special parliamentary procedure or a national referendum.

Which of these options is chosen is decided by the Sejm by an absolute majority
vote. In this case the decision is left to its discretion and the final choice of assent
procedure will be influenced by political not legal considerations. The practice of
the states which joined the Union in the last round of enlargement points to a refer-
endum as the form of consent which most faithfully reflects the will of the sover-
eign authority.

Employment of this form of assent in Poland may, however, present some inter-
pretative problems. Article 125 (1) of the Constitution stipulates that the result of
a national referendum is binding, if more than half the number of eligible voters par-
ticipate. What if the result of a referendum is not binding due to too small a poll?
Such an eventuality is very probable considering the low turnout in the general elec-
tions that have taken place since 1989. Then again, does holding a referendum rule
out any possibility of recourse to the parliamentary route later? That should be the
case with a referendum that produces a binding result, whether positive or negative,
because no state organ can question the decision of the sovereign people. If, however,
the sovereign does not “consume” the right to take their binding decision, the dis-
cussed provision should include the possibility of allowing the Parliament to adopt
a resolution to consider a ratification bill.

In the event of assent to ratification not being given , the Constitution does not put
any obstacles in the way of repeating the entire procedure after some time has passed.
Instances of this have occurred in the practice of other states as in the case of the
accession treaty in Norway and revision of the founding treaties in Denmark.

The fact that the powers transferred to an international organisation involve legis-
lative competence makes it necessary to adopt rules for the application of the laws

25 “Germany is one of the ‘Masters of the Treaties’ which have established adherence to the Union
Treaty concluded ‘indefinitely’ with the intention of long-term membership, but could ultimately revoke that
adherence by a reverse act,” Decision of 12 October 1993 (“Brunner”), in: Crai g, Burc g, op. cit.,, supra,
n. 19, p. 273.
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established by this organisation in the legal order of the member states. In the case of
the European Union its distinctive feature, integration, requires the law of the organi-
sation to be applied fully and uniformly on its entire territory. From the perspective of
the Union, the constitutional rules of applying international law in particular coun-
tries cannot be automatically used with respect to Union law because the principles of
application of international law vary from country to country. This is made even more
complicated by the lack of appropriate rules in the founding treaties themselves. This
loophole has been filled by the European Court of Justice through, among other things,
adoption of the principle of the primacy of Community law over national law com-
bined with the principle of the direct applicability (sometimes subject to certain con-
ditions) in the legal order of the member states.

Although the principles of application of Community law are the product of the
jurisprudence of the European Court of Justice, they are part of the acquis
communautaire and thus far have been considered by states joining the Union to be
an inseparable part of their assumed obligations. This is very likely to apply to Po-
land.?¢ Since “the Constitution shall be the supreme law of the Republic of Poland”
(Article 8 of the Constitution), this is the act which should set out the principles for
applying the law of the organisation to which some powers (among them legislative
ones) may be transferred.

Due to the absence of different constitutional regulations, it ought to be assumed
that the founding treaties of the Union and Communities (primary sources) will be
applied in accordance with the principles relating to ratified international agreements.
According to Article 87 (1), ratified international agreements form part of the system
of sources of universally binding Polish law and, after publication in the Official
Journal, constitute a part of the domestic legal order and are directly applicable, un-
less their application depends on the enactment of statute.

There is no doubt that, if assent to ratification of the treaty of accession to the
Union is given by means of a statute, the conflict of laws clause in Article 91 (2),
pursuant to which “an international agreement ratified upon prior assent by statute
shall have precedence over statutes if such an agreement cannot be reconciled with
the provisions of such statutes,” may be held to relate to the primary Community law.

The Constitution contains no similar conflict clause applicable to assent to ratifi-
cation of an accession treaty expressed in a referendum, not through a statute.?’” An
attempt can be made to fill this gap by means of interpretation. Since the referendum
procedure is an alternative option to the statutory one, and the Sejm decides which of
them is chosen without the necessity of referring to clear differentiating legal criteria,
the precedence principle embodied in Article 91(2) may be extended to agreements
ratified by means of a referendum. Nevertheless, the addition of a clear statement to

% See Z.Brodecki: “Acquis communautaire: Pojgcie nieznane Konstytucji RP,” in: C. M ik (ed.):
Konstytucja Rzeczypospolitej Polskiej z 1997 r. a czlonkostwo Polski w Unii Europejskiej (1999), pp. 75-8S.

2 See M.Jab1lonski: “Konstytucyjnoprawne aspekty przystapienia Rzeczypospolitej Polskiej do Unii
Europejskiej,” 5 Humanistyczne Zeszyty Naukowe. Prawa Czlowieka (1998), p. 14.
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the a constitutional provision to the effect that it refers to international agreements
ratified upon prior assent by statute “or referendum” would dispel any doubts.

The principles of application of laws enacted by an international organisation, i.e.
secondary Community law, were regulated in Article 91 (3), which states that “if an
agreement, ratified by the Republic of Poland, establishing an international organisa-
tion so provides, the laws established by it shall be applied directly and have prec-
edence in the event of a conflict with statutes.” The a contrario interpretation leads to
the conclusion that this provision sanctions the primacy of the Constitution over sec-
ondary Community law.

It must be remembered, however, that the European Court of Justice has emphati-
cally upheld the primacy of Community law over all rules of national law, including
those contained in constitutions. But we must also note the objections that have been
raised by the constitutional courts of some member states (e.g. Germany and Italy) as
regards recognition of the primacy of Community law over constitutional norms, .

In the future, practical problems may occur in Poland in this respect when ques-
tions of law or constitutional complaint are submitted for a ruling by the Constitu-
tional Court .

The possibility of referring a question of law to the Constitutional Court “as to the
conformity of a normative act with the Constitution, a ratified international agree-
ment or statute, if the answer to such a question of law will determine an issue cur-
rently before such a court” is provided for in Article 193 of the Constitution.

On the other hand, in line with Article 79, any person whose constitutional freedoms
or rights may have been infringed can submit to the Constitutional Court a constitu-
tional complaint with regard to . . . the conformity with the Constitution of a statute
or another normative act on the basis of which a court or organ of public administra-
tion has made a final decision on his/her freedom or rights or on his/her obligations
specified by statute.”

In line with Articles 220 and 234 TEC, only the European Court of Justice is
competent to provide a final clarification of questions relating to the interpretation or
validity of Community law, and it is the ECJ to which submissions for preliminary
rulings on these matters are made by national courts.

Thus, it is possible that the Polish Constitutional Court will face the dilemma of

" whether, in the light of the wording of Article 91 (3), to adjudicate on the constitu-
tionality of a particular regulation (“‘a normative act”) or, on the contrary, to recognise
that accession to the European Union excludes cognisance of the Court in cases in-
volving Community law. On the one hand, the latter solution would be consistent
with the jurisprudence of the European Court of Justice; on the other, it would call
into question the sense of Article 91 (3).

It cannot be ruled out that, instead of considering the problem of the superior
sanction of Community law to the Polish Constitution, the Polish Constitutional Court
will follow the example of its German counterpart in the Brunner case and examine
whether the Community acted within the competence conferred by the Treaties when
adopting a particular regulation. If it overstepped its powers it would mean that
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a particular provision was not based on the accession act and was, therefore, incon-
sistent with the Constitution which provided the legal grounds for assenting to the
transfer of certain powers specified in the accession act.

Nevertheless, the fact remains that Article 91 (3) is not formulated properly.

As regards the detailed provisions of the Constitution, it is possible to point to
several which should be changed before the European Union accession agreement is
concluded.

Pursuant to the provisions of Article 62 a Polish citizen has the right to vote in
elections to local government authorities. As is known, Article 19(1) TEC provides
that “every citizen of the Union residing in a Member State of which he is not a national
shall have the right to vote and to stand as a candidate at municipal elections in the
Member State in which he resides, under the same conditions as nationals of that
State.”

Different interpretations can be found in the Polish doctrine with regard to the
relationship between these provisions.

The opinion of the Prime Minister’s Legislative Council is that they are not con-
tradictory because the provision of the Constitution which guarantees Polish citizens
the right to vote does not exclude its extension to foreign nationals by virtue of an
ordinary statute. And this is the position that Poland has taken in the negotiations on
accession to the European Union, recognising that the statutes specifying the princi-
ples and procedures of elections to local government bodies need revising, so that
citizens of the European Union who are permanent residents of the relevant regions
will have the right to vote and stand as candidates in local elections.?

Such a view, however, cannot be accepted since it follows from Article 62(1) that
the rights in question may be only enjoyed by the persons referred to in the article, i.e.
Polish citizens, and that it cannot be extended by virtue of an ordinary statute.?® For
what would be the point of the Constitution using the formula “every Polish citizen
has the right,” if anybody could have such a right on the strength of an inferior legal
act, i.e. a statute.

For that reason revision of Article 62 (1) is necessary in order to make it consist-
ent with Article 19 (1) TEC.

In 1992 similar amendments were incorporated into the constitutions of several
member states prior to ratification of the Treaty of Maastricht. In France, in Article 88
(3) of the Constitution, the right to vote and stand in municipal elections, was ex-
tended to citizens of the European Union living in France. Nevertheless, these citi-
zens are not allowed to hold the office of mayor or deputy mayor or participate in the
in choosing of senator electors and election of senators. In Spain, Article 13 of the
Constitution was changed in order to enable citizens of the Union to stand in local
elections, and Portugal has adopted a new version of Article 15 to give Union citizens

2 SeeC.Banasifiski: “Stan i metody przygotowan polskiego prawa konstytucyjnego do cztonkostwa
w Unii Europejskiej,” in: Poptawska, op. cit, supra, n. 2, p. 384.

¥ SeeP. Winczorek: “Kilka uwag w kwestii dostosowania Konstytucji Rzeczypospolitej Polskiej do
wymogéw prawa europejskiego,” in: Poptawsk a, op. cit., supra, n. 2, p.192.
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the right to vote and stand as candidates in municipal elections. According to amended
Article 28 of the Basic Law of the Federal Republic of Germany “In county and
municipal election, persons who possess citizenship of any member state of the Euro-
pean Community are also eligible to vote and be elected in accordance with European
Community law.”

The criterion of citizenship can also be found in Article 67 of the Polish Consti-
tution according to which “a citizen . . . shall have the right to social security.”
Meanwhile, under the provisions of Article 42 (ex 51) TEC, the Council issued
regulation No. 1408/71 concerning co-ordination of the social security systems on
the basis of which citizens of the Union enjoy, in all the member states, the rights
conferred by this regulation.’® The literature presents, correctly, the view that after
joining the European Union restriction of the right to social security exclusively to
Polish citizens would be contrary to the basic Community principle of free move-
ment of workers.3'

It should also be noted that shortly after acceding to the European Union Poland
is very likely to join the Economic and Monetary Union (EMU) once it has fulfilled
the necessary conditions for adopting the single currency. The EMU rules are based
on principles referred to in Title VII TEC. As can be concluded from their content,
the independent European System of Central Banks, the European Central Bank and
the national central banks pursue a common monetary policy.

The French Constitutional Council expressed the view that the provisions applied
after the third stage of economic and monetary union imply that achievement of the
objectives of EMU require pursuit of uniform monetary and exchange policies and,
as a result, its members will be deprived of competence in this field, which will affect
the essential conditions for exercise of national sovereignty.’? In Germany in 1992,
Article 88 of the Basic Law, which states that “the Federation shall establish a note-
issuing and currency bank,” has been supplemented with an amendment saying that
“within the framework of the European Union, its responsibilities and powers may be
transferred to a European Central Bank that is independent and committed to the
overriding goal of assuring price stability.”

In Poland, in line with Article 227 (1) of the Constitution, the central bank of the
state is the National Bank of Poland which has the exclusive right to issue money as
well as to formulate and implement monetary policy. The National Bank of Poland is
also responsible for maintaining the value of the Polish currency. This provision will
have to be changed as will Article 227 (6) of the Constitution which stated that the
Monetary Policy Council formulates the objectives of monetary policy.

30 B.Schulte: “Wzajemne oddzialywanie europejskiego prawa socjalnego i narodowego prawa socjalnego
panstw cztonkowskich —~ przyklad Republiki Federalnej Niemiec,” in: H. Szur g a c z (ed.): Europejskie
prawo pracy i prawo socjalne a prawo polskie (1998), p. 70. )

31 See C. M i k: “Przekazanie kompetencji przez Rzeczpospolita Polska na rzecz Unii Eropejskiej i jego
nastepstwa prawne,” in: C. M ik (ed.): Konstytucja Rzeczypospolitej Polskiej z 1997 r. a czlonkostwo Polski
w Unii Europejskiej (1999), p. 157.

2 Gee J. Ri d e au: Droit institutionnel de I'Union et des Communautés Européennes, 3" ed. (1999),
p. 983.
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In conclusion it can be said that a constitutional framework for Poland’s acces-
sion to the European Union has been established. There are two sets of provisions
in the 1997 Constitution that will be involved in the accession process. Provisions
belonging to the first group form the legal basis for the transfer of the powers of
state organs by virtue of an international agreement, define the procedural condi-
tions for conclusion of such an agreement and determine the rules of application of
the law of an organisation to which the powers have been transferred. There are
insufficient ground for the argument that these provisions absolutely need chang-
ing but as their interpretation raises some doubts it seems advisable to bring them
more closely in line with the present state of the acquis communautaire, constitu-
tional developments in the member states and Poland’s view of the nature of the
European integration.

In consequence the relevant provisions of the Constitution could be rewritten in
the following way:

Article 90:

(1) The Republic of Poland may, by virtue of an international agreement, transfer
the competence of organs of State authority to be exercised in common within the
European Union, which is founded on principles of liberty, democracy, rule of law
and which respects human rights and fundamental freedoms and the national identi-
ties of its member states. (2) A statute assenting to ratification or renunciation of an
international agreement referred to in paragraph 1, shall be passed by the Sejm by
a two-thirds majority vote in the presence of at least half of the statutory number of
Members, and by the Senate by a two-thirds majority vote in the presence of at least
half of the statutory number of Senators. (3) Assent to ratification or denunciation of
such an agreement may also be enacted by a national referendum in accordance with
the provision of Article 125. (4) Any resolution in respect of the choice of procedure
for assenting to ratification or renunciation shall be taken by the Sejm by an absolute
majority vote taken in the presence of at least half of the statutory number of Mem-
bers. If the result of the referendum referred to in paragraph 3 is not binding the Sejm
may, by virtue of a resolution taken under the same conditions, authorise recourse to
the procedure referred to in paragraph 2.

Article 91

(2) An international agreement ratified upon prior assent by statute or in a refer-
endum shall have precedence over statutes if such an agreement cannot be reconciled
with the provisions of such statutes.

(3) The laws established by an international organisation shall be applied in the
domestic legal order in accordance with the founding treaty of that organisation, rati-
fied by the Republic of Poland.

~ Thus a possible future dispute with the European Court of Justice could be trans-
ferred to the plane of interpretation of the founding Treaties, whereas the wording of
Article 91 (3) currently in force is at variance with the jurisprudence of the Court.
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Furthermore there is a group of constitutional provisions which conflict with the
law of the European Union and European Community law and will have to be changed
prior to ratification of the accession treaty.

Article 62 (1) should be supplemented with a provision stipulating that every
citizen of the European Union residing in Poland shall have the right to vote and to
stand as a candidate in local elections.

The right to social security enshrined in Article 67 should be extended to citizens
of the European Union.

Finally provisions of Article 227 vesting the National Bank with Poland the ex-
clusive right to issue money as well as to formulate and implement monetary policy
will become superfluous as soon as Poland joins the Economic and Monetary Union
and the single currency.



25 POLISH YEARBOOK
OF INTERNATIONAL LAW

2001
PL ISSN 0554-498X

Harmonisation of Laws in the European
Community and Approximation of Polish Legislation
to Community Law

WLADYSLAW CZAPLINSKI

Harmonisation of law is one of the most important instruments furthering eco-
nomic integration of the Community Member States. Article 3.1.h calls it a factor of
the functioning of the common market; it is regulated in detail in Articles 94-97 of
the Treaty establishing the European Community (TEC). Moreover, the Europe Agree-
ment points to the importance of approximation of legislation in the process of asso-
ciation and, as the next step, accession to the European Union.

The concept of harmonisation (or approximation) of laws was not defined in the
TEC. In Community practice it covers, essentially, three different things: co-ordina-
tion of legal systems, approximation of laws and unification of law. The TEC termi-
nology is not, however, uniform. The provisions of Articles 94 and 95, fundamental
for harmonisation of laws, refer to “approximation of laws,” likewise ex Article 27
(repealed) and Article 136 (concerning social provisions). The term “harmonisation”
occurs in three provisions: Article 93 (taxation), Article 132 (common commercial
policy), and Article 136; “co-ordination” appears in six: Articles 44, 46 and 47 (right
of establishment), Article 105 (monetary policy) and two repealed provisions of Arti-
cles 105 and 111. In the first years of the functioning of the Rome Treaty attempts at
precise semantic differentiation of the respective concepts were made with the aim of
conforming to the law-making rule that legislators must refer to different facts or
processes when using different concepts. Gradually, however, these concepts came to
be used interchangeably in Community practice.

Since the provisions of Articles 94 and 95 have a fundamental meaning in this
context the concept of “approximation” of laws should play a particular role. This is
due to the fact that these provisions were aimed at elimination of inconsistencies
between the various national rules and regulations and, consequently, different legal
systems not belonging to the acquis communautaire; in particular at a transformation
of the respective states’ legal institutions that prevented significant discrepancies arising
in the process of their application. On the other hand, the field concerned is regulated
by domestic law. The doctrine distinguishes between different types of approxima-
tion of laws.
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The meaning of harmonisation is not spelled out in the Treaty but t can be de-
fined' through its substantive goal, that is, creation of uniform conditions of manage-
ment across the whole area of the internal market.? The fundamental task of the har-
monisation was to achieve identical, Community-wide understanding of exceptions
to the four Community freedoms, particularly those related to protection of funda-
mental interests in the field of public health, public order, public morality, security
and other so-called imperative requirements, justified by particular circumstances and
accepted by Community institutions. The Treaty of Rome is so designed as to ensure
that the provisions concerning the four freedoms correspond with the detailed provi-
sions concerning harmonisation in a particular field. Approximation of laws aims at
seeing that goods manufactured in one Member State are accepted without reserva-
tions in other Member States even if the conditions in which they are manufactured
are different. So, too, in the case of free movement of services the aim of approxima-
tion of laws is to ensure that providers of services in the territory of Member States
enjoy the same conditions for providing them everywhere. Naturally, services are to
be provided in accordance with the provisions of the State where they are provided. If
legal systems varied excessively in a particular field, providers of services would be
forced to provide them on extremely differentiated terms, according to the local con-
ditions, which could in effect constitute an obstacle to the free movement of services.

In Community law measures in the sphere of harmonisation of laws can be di-
vided into two periods in which different approaches to this matter were adopted. In
the initial period of the functioning of the Community it was considered that harmo-
nisation should be as detailed as possible. The result was that the harmonisation Di-
rectives elaborated on the basis of Article 100 TEC (now Article 94), were of a very
detailed nature. Because all these details were to be agreed by all the Member States
(Directives have to be adopted unanimously), the time needed for preparation of the
draft and, as the next step, adoption of the directive was relatively long. In these
circumstances it proved possible to draft no more than about ten Directives yearly.
Such a rate of progress was highly unsatisfactory because it soon became apparent
that it would not be possible to catch up with the USA and Japan in creation of
a single market. On the other hand, the advantage of the old approach to Directives
was the exhaustive character of the resulting acts which had the effect of preventing
Member States from introducing any additional technical requirements relating to the
products to which harmonisation applied.

The European Court of Justice (ECJ) took the first step towards development of
a new approach to approximation of laws. In 1979 in a celebrated judgement in the
Cassis de Dijon case’ it established the principle of mutual recognition of standards,

!+ No analysis of the-concept of harmonisation will be offered herc. For that see: P. S agan ek: “Wybranc
problemy dostosowania prawa polskiego do prawa Unii Europejskiej,” in: P.Saganek, T.Skoczay (ed):
Wybrane problemy i obszary dostosowania prawa polskiego do prawa Unii Europejskiej (1999), pp. 29-36;
P.J. S 1o t: “Harmonisation,” 21 ELR (1996), p. 378.

2 Joined Cases 372-374/85 Ministere public v O. Traen, [1987] ECR 2141 and Case 378/85 Commission
v Denmark, {1987] ECR 4069.

3 Case 120/78 Rewe Zentral v Bundesmonopolverwaltung fiir Branntwein, [1979] ECR 649.
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according to which any product legally manufactured in one of the Member States
must be freely tradable in the rest of the Member States.

The precedent set by the Cassis de Dijon ruling was soon followed by the Com-
munities institutions and the Member States.* The concept of so-called new-approach
Directives was developed.® From the point of view of the principles of implementa-
tion these Directives differ considerably from those adopted in the first period of
harmonisation. First of all, they are decidedly shorter. They set minimum conditions
that a given product must meet in order to be tradable across the whole area of the
internal market. No deviations from these principles are admissible; goods meeting
these requirements are labelled with the safety mark CE. In there are more detailed
technical standards the framing of which was entrusted to the three European stand-
ards institutions (European Committee for Standardisation, CEN, European Commit-
tee for Electrotechnical Standardisation, CENELEC, European Telecommunications
Standards Institute ETSI) which draw up the relevant standards on the recommenda-
tion of the European Commission. Responsibility for implementation of the new-
approach Directives rests with national government institutions, while incorporation
of Community technical into the system of domestic is the job of national standards
institutions which, therefore, should be independent of government bodies. Devia-
tions by producers from the requirements of the safety and other technical standards
prescribed by the Community standards institutions are permitted but subject to certi-
fication of compliance with some other system of standards of an equivalent charac-
ter. New-approach Directives are adopted on the basis of Article 95 under the co-
decision procedure (Article 251 TEC) and are published in the Official Journal,
L series. The number of new-approach Directives adopted to date has not been posi-
tively ascertained but authors agree that it is in the region of 20. Examples of such
measures are, inter alia, Directive 85/374 on approximation of laws relating to civil
liability for products and Directive 88/378 concerning safety of toys.°

It has already been mentioned that approximation of laws constituted one of the
fundamental elements of the Europe Agreement (Articles 68—70).” The obligations in
this field were, however, relatively weak, consisting not so much in complete harmo-

4 See The Commission White Paper Completing the Internal Market, COM(85)310 final and the Council
Resolution of 7 May 1985 on a new approach to harmonisation and standardisation, OJ C 136/1, 1985, annex
“Guidelines on the new approach to technical harmonisation and standards.”

5 Cf.P.S aganek: “Dyrektywy nowego podejécia a problem dostosowania prawa polskiego do prawa
Unii Europejskiej (wybrane zagadnienia),” PPE (at press); S. F a r r: Harmonisation of Technical Standards in
the EC (1996), passim; D. W albro e c k: “L’harmonisation des régles et normes techniques dans la CEE,”
CDE, No. 3 (1998), p. 249; J. P e Lk m a n s: “The New Approach to Technical Harmonisation and Standardi-
sation,” 3 JCMS (1987).

6 See, respectively, OJ L 210/29, 1985 and OJ 1187/1, 1988 as amended by Directive 93/68. For a com-
prehensive account of the substantive scope of harmonisation of Community law in this area: see P.J.G. K a p-
teyn,P.Verloren van Themaat: Introduction to the Law of the European Communities (1998)
pp. 794-801.

7 Cf. S.Soltysinski: “Dostosowanie prawa polskiego do wymagan Uktadu Europejskiego,” 4-5
Paristwo i Prawo (PiP) (1996), pp. 31 ff.; Sagan ek, op. cit., supra, n. 1, pp. 27 ff. and the literature quoted
there.
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nisation of law as in the creation of conditions for the functioning of the free trade
established under this association agreement. It thus constituted a commitment to
diligent conduct rather than an end result; besides it is not wholly clear whether the
harmonisation obligation applied to all fields or only the areas listed in the relevant
provisions of the treaty. As examples might be cited not only some of the fields speci-
fied in Article 69 (rules on competition, transport, environmental protection, indirect
taxation, consumer protection, company law, banking law, protection of the health
and life of humans, plants and animals) but also questions resulting from such spe-
cific provisions as Article 44.1 (right of establishment) or Article 66.1 (intellectual
property law).?

The situation changed radically with the adoption of the decisions of the Copen-
hagen and Essen European Councils (1993-1994). Though approximation of laws
was not expressly mentioned as a precondition of the admission of Poland and other
Central and Eastern European countries to the European Union, it followed indirectly
from the requirement that they would have to have the ability to of fulfil all obliga-
tions resulting from the Treaty. It was first made explicit a Commission White Paper
(1995),° to which a list of several hundred legal acts was annexed. Their adoption by
the candidate countries will be the basis for assessment of their capacity to be mem-
bers of the EU. These acts concern in the majority of cases the functioning of the
domestic market. Poland’s response to the White Paper was the National Integration
Strategy adopted by the government in January 1997. It postulated that elimination of
obstacles in economic relations between Poland and the Community should be the
principal aim of the adaptation of Polish law to Community legislation. For that rea-
son all rules and regulations were divided into ones relating to the legal situation of
business enterprises (such as right of establishment, formation of entities, intellectual
property protection, bankruptcy law) and ones relating to trade (customs law, indirect
taxation, technical regulations and standards, transport and telecommunications, con-
sumer protection). Subsequent Union documents relating directly to approximation
of laws were the Commission’s opinion on Poland’s application for membership of
the EU'"%and the so-called Accession Partnership.!! Both documents dealt to a large
extent with approximation of legislation in areas covered by the relevant documents
(inter alia, domestic market, economic and taxation issues, sectoral policies, quality
of life and environment, justice and home affairs, foreign policy). They also con-
firmed that though Poland (like several other candidate countries) had not at the time
of evaluation attained consistency of its domestic legal system with Community law,

8 See the analysis in M. K e m p i fi s k i: “Obowiazek zbliZzenia ustawodawstwa Polski do przepisow
obowiazujacych w Unii Europejskiej w §wietle Uktadu Europejskiego,” 1-2 Przeglad Legislacyjny (1998),
p. 14. According to Kempinski the areas of harmonisation specificd in the Europe Agreement should continuc
to constitutc the priorities of harmonisation activities in the pre-accession period, see p. 18.

9 White Paper: Preparation of the Associated Countries of Central and Eastern Europe for Integration
into the Internal Market of the Union, doc. COM(1995)163 final.

10 COM(97)2000 final.
"' For text see 2(6) Studia Europejskie (1998), p. 165; see also Regulation 622/98 on pre-accesion aid,
OJ L 85/1, 1998.
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nevertheless it was expected that this condition would eventually be fulfilled in fu-
ture, by the time of accession to the EU. In 1998 a National Strategy for Preparation
of Poland for Membership in the European Union was drawn up which stressed the
importance of bringing national legislation in line with Community norms in a number
of fields.

The commitment to approximation of Polish law to Community law entails trans-
position of a large number of Community legal acts to the Polish legal system. Obvi-
ously, this applies in the first place to the Community acts known as Directives which
play a fundamental role in the process of harmonisation. But it is also necessary to
transpose some of the so-called Regulations to Polish law. What then are the basic
principles governing the applicability of both these categories of normative acts in
the legal order of the Member States?

Community Regulations are the most typical source of law for the functioning of
the European Community as a supranational organisation. They reflect to the highest
degree the legislative competence of the EC. According to Article 249 TEC they are
directly applicable in the domestic legal systems of the Member States. Such a solu-
tion was agreed so that the rules embodied in Community Regulations could become
binding in the domestic legal orders of all Member States at the same time and iden-
tically, without the necessity of initiating the constitutional procedures required for
incorporation of classic rules of international law into domestic law. Community Regu-
lations are binding on all subjects: Community institutions, Member States and indi-
viduals. That is why the decisions of the ECJ have stressed on several occasions that
the Member States are obliged to apply Regulations in their entirety and in the form
they were published in the Official Journal of the European Communities. Commu-
nity Regulations can confer rights on individuals who may pursue these rights in the
courts.'? The Member States may not interfere in the content of Community Regula-
tions. They may not lay down rules on the implementation and interpretation of Com-
munity Regulations by national authorities (the ECJ has taken a number of Member
States to task for enacting domestic legislation which embodied only part of a Regu-
lation’s provisions, thereby seeming to imply that some of these provisions were of
greater importance than others).'?

In a number of situations national authorities may enact certain provisions relat-
ing to Community Regulations provided that that far-reaching precautions are taken.'
As arule, this is possible when the Regulation itself so provides. This applies prima-
rily to the obligation to establish penal sanctions and the necessity of enacting admin-
istrative and procedural provisions aimed at making implementation of the Regula-
tion possible (i.e. by determination of the competent national authorities), but also the
necessity of introducing complicated legal regulations consisting of provisions adopted
at different levels (Community, national and local): in such cases, because of the need

12 Case 34/73 Variola v Amministrazione delle Finanze dello Stato, [1973] ECR 981.

B Case 39/72 Commission v Italy, [1973] ECR 101 and Case 272/84 Commission v ltaly, [1985] ECR,
1057.

Y Case 94/77 Fratelli Zerbone snc v Amministrazione delle Finanze dello Stato, [1978] ECR 99.
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for coherence of laws the provisions of a Community Regulation can, exceptionally,
be transposed in a locally adopted legal measure.

The main legal instrument of harmonisation of laws in the Community remains
the Directive.' In relation to the Community Regulation the term “unification” should
be used rather than “approximation” (except for the specific provision envisaged in
Article 95 TEC). Directives constitute the majority of the legal norms with which
Polish law has to be harmonised in connection with prospective accession to the EU.
On the other hand, there are some Regulation provisions which have to be transposed
to Polish law in the pre-accession period. These refers in particular to mechanisms
introduced by Community Regulations which enable the public administration to be
brought in line with the institutional and financial structure of the Communities by
the date of the accession. The best examples are Regulations concerning the institu-
tions necessary for implementation of the Common Agricultural Policy.

If, therefore, it is decided to pass an act of domestic law aimed at approximation,
the Polish legislator must first of all introduce the substantive provisions to such an
act, and as far the Polish legislator and as far as possible word for word (and so
differently than in the case of Directives). At the same time the legislator must intro-
duce provisions which make possible the exercise of the rights conferred by Commu-
nity Regulations on individuals (economic entities). Individuals must have the same
possibilities of legal redress as those which aim at ensuring the exercise of similar
rights under domestic law.

It should be remembered that after the accession of Poland to the EU, all Regula-
tions forming part of the acquis communautaire will be directly applicable and — as
arule — immediately effective, and thus their provisions will replace the domestic
legislation in the area concerned. The precondition will, of course, be their promulga-
tion in Polish — probably through publication of a Polish version of the EC Official
Journal by the Commission’s translation service. Moreover, in accordance with the
principle of transfer of powers, national authorities will not be able to pass law on
matters covered by Community Regulations, which may result in serious disputes
over the division of powers.

The Directive is an act of a special character. In line with Article 249 TEC, it is
binding upon Member States with respect to the aim to be achieved and the period of
time within which it is to be realised. However, the choice of measures is left to the
Member States. Directives are directly applicable in the sense that they imposes on
a state an obligation to implement them which arises upon a directive’s entry into
force in the Community sphere; as a rule, directives, addressed as they are to Member
States, are not immediately effective. Individuals may claim the rights conferred by

15 The Single European Act introduced a new Article 100a (now Article 95) to the TEC, which liberalised
the principles of harmonisation of laws in relation to creation of the internal market. The Council was from then
on to adopt measures aiming at establishment and operation of the internal market in accordance to the co-
decision procedure. Nevertheless, Declaration No. 4 appended to the final act implementing the SEA stresscs
that if harmonisation required amendment of the legislation of a Member State, the Commission should usc
directives.



HARMONISATION OF LAWS IN THE EUROPEAN COMMUNITY AND APPROXIMATION... 51

a Directive if a Member State fails to enact the necessary domestic provision for their
implementation of the Directive within a specified period of time or it does so im-
properly. Claims concerning the rights deriving from a Directive can be made against
a Member State which has not fulfilled the obligations resulting from the directive
(vertical direct effect). It is not possible to pursue claim to rights deriving from
a Directive against other legal subjects acting in the same dimension. If a state does
not implement a Directive in the time prescribed, it may be liable for any injury caused
to the aggrieved person.

On the basis of the case law of the ECJ (arising from both judgements in actions
for non-fulfilment of obligations and opinions under the preliminary rulings proce-
dure) certain general principles can be formulated regarding the proper implementa-
tion of Directives.!s They constitute a set of guidelines which a national legislator
should apply when passing the legal provisions for implementation of a directive, and
at the same time map the methods and techniques to be used in harmonisation of
laws.

1. Each state judges for itself what kind of legal arrangements should be enacted
on the basis of its constitutional order for the purpose of implementing a Directive.
That depends mainly on the substantive scope of the Directive and its influence on
the legal situation of individuals. The obligation to pass domestic provisions relates
to situations in which a Directive might be directly applicable (that is to say, its provi-
sions are clear, precise and unconditional and allow of no discretion.

2. Because of the requirements of legal certainty and clarity of obligations result-
ing from legislation, it is necessary to enact legal provisions of a universally binding
character!” (i.e. ones corresponding to the government ordinance under Polish law);
administrative action is insufficient.'® The status of the domestic enactment should
correspond to the status of the act which previously regulated a given matter under
domestic law.

3. The agency empowered to pass an implementing act is determined by domestic
law. It may also be regional or local government authority if the matter in question
falls within their competence. In any case central governmental agencies are respon-
sible for the due and correct implementation of a directive. States may not invoke
their domestic law (including constitutional provisions) to justify non-fulfilment of
the obligations stemming from Community law.'?

4. The domestic law provisions must be enacted within the time limit specified by
a Directive. Delays due to domestic factors cannot constitute a justification.2

5. If existing provisions guarantee proper implementation of a Directive or if ac-
cording to the state concerned there is no need to enact domestic legal provisions, the

16 See: M. S z w ar c: Implementacja dyrektyw wspolnotowych przez paristwa czlonkowskie (2000),
passim.

17" Case 239/85 Commission v Belgium, [1986] ECR 3645.

18 Case 102/79 Commission v Belgium, [1980]ECJ 1473.

19 Case 163/78 Commission v Italy, [1979] ECR 771.

2 Case 43/80 Commission v Italy, [1980] ECR 3543,
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European Commission should be informed to that effect. Adoption of a legal act
informing that the provisions of a Directive are in fact already in force under a prior
of domestic legislation may be necessary.?!

6. The domestic legislation must expressly cite the Directive which it implements
(in extreme cases, the specific provisions of this directive).

7. The Directive’s nomenclature need not be translated in the domestic legisla-
tion. It serves merely to indicate to the domestic legislator which institutions of do-
mestic law should be covered by the relevant domestic legislation. Translation might
introduce institutions unknown to domestic law.

8. When transposing a Directive into domestic law, its terminology does not have to
be employed.? Domestic legislation should reflect the spirit rather than the wording of
a Directive. However, in the case of some Directives (especially one concerning techni-
cal requirements, the environment, etc.), the literal meaning may be useful.

9. Directives are sometimes very detailed, in which case the only solution may be
literal transposition of the text of to domestic law. It is not permissible, however, to
treat a Directive as an annex to an act of domestic legislation.

10. If a Directive provides for alternative options, each Member State is obliged
to choose the option which is best suited to its system of domestic law. At the same
time a Member State may not question the effectiveness of domestic provisions adopted
in other Member States if they are based on one of the other options provided by
a Directive,

11. The act of domestic law should embrace not only the substantive provisions of
a Directive but also the procedures necessary for its implementation, including deter-
mination of the competent bodies and the penalties for non-fulfilment; this require-
ment covers situations where such an obligation does not follow directly from the
provisions of the implemented Directive; the requirement of “effective” implementa-
tion will thus be fulfilled. The provisions implementing obligations resulting from
a Directive must guarantee effective protection of the substantive rights which it con-
fers, including judicial protection.??

12. When enacting a law aimed at implementation of a Directive, certain princi-
ples enshrined in Community law — subsidiarity, proportionality and protection of
human rights (as provided for by the European Convention for Protection of Human
Rights) — should be taken into account.

13. Domestic measures aimed at implementation of a Directive must be notified
to the Commission. Such notification is only of an informative character and has no
bearing on the validity of the domestic measures.?* The implementation obligation is

2t Case 69/90 Commission v Italy, [1991) ECR 1-6011.

2 Case 131/88 Commission v Germany, {1991} ECR 1825.

3 Case 29/84 Commission v Germany, [1985] ECR 1661, Case 58/89 Commission v Germany, [1991]
ECR 1-4983.

2 See: Case 226/97 Criminal proceeding against J.M. Lemmens, judgment of 16 June 1998. It should be
stressed, however, that the ECJ stated on several earlier occasions that a state which did not notify implementa-
tion provisions could not invoke them in relation to individuals; see: Case 194/94 CIA Security International,
[1996] ECR 1-2201.
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not at present binding on Poland with respect to pre-accession harmonisation of law;
it will be imposed on government agencies after the accession of Poland to the Euro-
pean Union.

Polish Practice in the Sphere of Harmonisation of Laws

Already pursuant to the Europe Agreement (which — as mentioned earlier — pro-
vided for a limited obligation in the field of approximation of laws) a government
resolution (16/94 of 29 March 1994) was adopted, requiring proposed legislation to
be examined for consistency with Community law. Its weak point was that its scope
was limited to government documents; excluded were bills sponsored by members of
parliament or the President drafts as well as amendments to government bills intro-
duced by the parliament. The task of screening the consistency of bills with Commu-
nity law was assigned to the Government Plenipotentiary for European Integration
and Foreign Aid. Resolution 16/94 was revoked in 1997, since when the Council of
Ministers Rules of Procedure guide process of approximation of domestic law to
Community law and examination of proposed legislation for consistency with EU/
Community law.?5 The Rules of Procedure require the sponsors of bills to seek an
opinion on their conformance with Community law under the co-decision procedure;
the absence of such an opinion, which is given by the Bureau of the Committee for
European Integration, may constitute grounds for rejection of the draft of a bill by the
Council of Ministers. With respect to bills proposed by other sponsors, the speaker of
the Sejm (lower house of parliament) is required, before forwarding them for further
consideration, should seek the opinion of experts in the Sejm Chancellery on the
consistency of the draft with Community law.?¢

After Poland formally applied for membership in the European Union there came
a significant and prolonged delay, for political reasons, in the process of approxima-
tion of Polish legislation to Community law. That led to the creation of a special
parliamentary procedure by way of an amendment to the Standing Orders of the Sejm
a special European Law Committee was established on 13 July 2000. Its principal
task is to screen approximation bills.?’ The Committee is composed of a maximum of
45 MPs (in fact 44) nominated by the Sejm. The Standing Orders amendment to
speed up to speed up the procedure for the passage of approximation bills by making
it similar to the “fast track” procedure. It should be noted, however, that a fundamen-
tal task of the Committee is to speed up proceedings related to approximation of
Polish legislation to Community law — which is not with influence on the quality of
lawmaking and may be of crucial importance at the moment the Member States de-
cide on enlargement.

%5 Resolution 13 of the Council of Ministers of 25 February 1997, 15 Monitor Polski (1997), title 144.

26 Article. 31.7 of the Standing Orders of the Sejm, 44 Monitor Polski (1998), title 618.

27 See M. L ask o wska: “The Parliamentary European Legislation Committee in the Approximation of
Laws Procedure,” in this volume, pp. 57-67; J. Jas ki erni a: “Tryb postepowania w Sejmie w zakresie
dostosowania prawa polskiego do prawa Unii Europejskiej,” 10(55) PiP (2000), p. 3 ff.
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It should be stated, however, that from the substantive point of view the process
of adaptation of Polish law to Community law suffers from certain shortcomings. The
sponsors of the relevant legislation, followed by the Council of Ministers and the
Sejm, seem sometime to have settled for the simplest way out, limiting their activities
to (often incorrect and careless) translation of Directives. Their nomenclature is also
translated word for word, thereby introducing concepts which are not known to the
Polish legal system. Alternative options are omitted — even when a Directive requires
a choice between them. Sometimes a Directive’s text is annexed to the statute — which
would result in the necessity of amending the statute if the Directive itself's were to be
amended and the annexed translation was not of an official character (introduction of
the statute might, therefore, be necessary, after the publication of the Polish version
of a Directive in the Official Journal of the European Communities).

Another method of harmonisation of Polish law with Community law is interpre-
tation and application of Polish law in the way that the ECJ judges apply Community
law. This refers in the first place to application of the Europe Agreement which should
be applied according to conflict-of-laws rules in the event of Polish law being at
variance with the Agreement (and by analogy with Community law). This method
goes beyond the obligations laid down for association agreements by the ECJ which
requires account to be taken of the fact that the Treaty of Rome and association agree-
ments should be interpreted differently as they have different purposes.?® However
such application of the Europe Agreement would be appropriate from the point of
view of the substantive approximation of Polish law and the technicalities of applica-
tion of law. Polish courts and other bodies responsible for applying the law would be
able to acquaint themselves with the way Community judges work (we should re-
member that every domestic judge dealing with matters with a Community element
may be a Community judge). At the same time, individuals would, in accordance
with the prevailing tendency in Community law, claim the appropriate content of an
administrative decision. Article 91.1-2 taken in conjunction with to Article 241.1 of
the Polish Constitution should constitute the basis for such application of the Europe
Agreement.? It should be stressed, however, that although the Constitution stipulates
that international agreements should be applied directly, it does not specify the condi-
tions which should be met. These were determined by the Constitutional Court in
a ruling on 19 June 1992 declared unconstitutional a Sejm resolution concerning dis-
closure of a list of MPs alleged to have collaborated with the communist-era secret
police.? Self-executing rules of international law must be clear, precise and uncondi-
tional. Such criteria are met by the direct-effect conditions of Community rules, de-
termined by the ECJ.3! Judicial practice has not, however, limited itself to pro-Commu-

8  Cf. Opinion 1/91 on the European Economic Area Agreement, {1991] ECR 1-6079.

2 SeeS.Biernat: “Kilka uwag o harmonizacji prawa polskiego z prawem Wspélnoty Europejskiej,”
1-2 Przeglqd Legislacyjny (1998), p. 21. The author cites, inter alia, a resolution of the Supreme Court, Ref
No. III AZB 4/95, OSNAPU 1995, No.19, title 234.

30 Ref. No. U.6/92, OTK, part I, pp. 196 ff.

3 See in particular the ECJ judgement in Case 28/67 Molkerei-Zentrale Westfalen/Lippe v Hauptzollamt
Paderborn, [1968] ECR 218.
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nity interpretation and applicability of the Europe Agreement. The Supreme Admin-
istrative Court (NSA) in a judgement of 7 October 19992 stated that, despite the lack
of a formal requirement of compliance with the acquis communautaire, approxima-
tion should be realised through interpretation consistent with European law since the
obligations have their sources in the Europe Agreement; when deciding on the method
of interpretation the criterion of consistency with international law should be taken
into consideration. In another judgement (13 March 2000)* the NSA stated that Ar-
ticle 275.4-5 of the Polish Customs Code should be interpreted in the light of ECJ
rulings (Case 24/68 Commission v Italy and Case 179/88 Ford Espana) and over-
turned a decision of the President of the Polish Board of Customs unfavourable to the
plaintiff.

Conclusions

Approximation of laws is, together with the four Community freedoms, of key
importance in the economic integration of the European Community. It makes possi-
ble the creation of a single market in Europe capable of competing with the American
and Far-East markets. Without a doubt, approximation of Polish laws to European
law (and especially to Community law) plays a fundamental role in the accession
period. In the first period after submission of the membership application its impor-
tance was underestimated, a failing which was strongly criticised by Union institu-
tions. It took establishment of the parliamentary European Law Committee to speed
up the approximation work. The trouble is that this is not matched by the quality of
the law thus made. The prime requirement is to move from a quantitative to a qualita-
tive approach. The experience of other countries in implementation of the Commu-
nity Directives should be taken into account; unfortunately, such studies are rare in
Poland.

32 D. Kaniak case, Ref. No. V S.A. 434/99.
3 Senagpo case, Ref. No. V S.A 1658/99, not reported.
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Approximation of Polish law to European law is more than just an expression of
Poland’s aspirations to membership of the EU.! As a declaration of a political nature,
it constitutes in the light of the so-called Europe Agreement which established an
association between Poland on the one hand and the European Communities and
their Member States on the other,? first and foremost an obligation under an interna-
tional law. As the Agreement does not prescribe either the speed or the methods of
approximation, these are for Poland to decide unilaterally. Naturally, this freedom of
choice is restricted by internal factors. On the one hand, there are the limitations
imposed by the concept of sources of law embodied in the Polish Constitution; on the
other, the shape of the measures taken is determined by Poland’s raisons d’état and
recognition of integration with the EU as a national priority.

Bringing the national legal order in line with the European order requires a great
many different measures. To be effective procedures which regulate, in a comprehen-
sive way, the process of approximation are indispensable. As this work is carried out
by various organs of the state, its speed and the quality of the results depend in par-
ticular on co-ordination of their activities. That is why a large number of initiatives
aimed at improving implementation of the Europe Agreement, but undertaken inde-
pendently by both the Sejm (lower house of parliament) and the Council of Ministers
(CM), failed, being too particularist and autonomous in character, to bring the ex-
pected results. As a result approximation of Polish law to Community law made slower
progress than planned under the government timetable which forms an inherent part
of the schedule of accession negotiations with the EU is concerned. Set against
a numerous group of candidate countries which had forged ahead in the approxima-
tion process, Poland’s tardiness became even more alarming.

That led the Presidium of the Sejm (which consists of the speaker and the deputy
speakers who represent the main groupings in the parliament ) to propose an amend-

! Though aware of all the distinctions between “European law” and “Community law,” I will treat them

as synonymous in this paper. This will be in line with the use of the term “European law” in the Standing Orders
of the Sejm to refer to the legal order of the European Communities to which Polish legal order is to be approxi-
mated.

" 2 The Europe Agreement was signed on 16 December 1991 and published in Dziennik Ustaw (Dz.U.)
[Official Journal] No. 11, title 38.
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ment to the Standing Orders of the Sejm (SO) aimed at acceleration and enhancement
of the efficiency of the legislative procedure for bills harmonising Polish law with the
EU legal order.> Work on the creation of the said procedure (called the “European
fast track”) went in two direction. First, it was thought that new mechanisms and rules
for speeding up the passage of bills should be introduced in the existing simplified
legislative procedure. The possibility of relying solely on the established and proven
summary legislative procedure was recognised as insufficient. Both the character of
approximation-related legislation and its, from the point of view of Poland’s integra-
tion aspirations, importance, gave rise to a well-founded need to set up special ar-
rangements entirely distinct from the ones already in place. Secondly, it was unani-
mously concluded that it was essential to establish a special parliamentary committee
whose terms of reference would cover all bills which, however different in substance,
had the common denominator of aiming at harmonisation of Polish law with Euro-
pean law. This concept was strictly connected with a CM announcement that it would
shortly introduce a number of so-called “horizontal” (or “package”) bills, that is, ones
simultaneously amending various, essentially heterogeneous, statutes. Expeditious
and effective examination of these would be impossible if the general rules of legisla-
tive procedure, which require bills to be referred to the relevant committees which
can hold a joint debate thereon, were to be applied.

Article 110 para. 3 of the Polish Constitution empowers the Sejm to appoint both
standing committees and special committees.* Standing committees are appointed for
the duration of the Sejm’s term, their number and subject matter being specified in the
Standing Orders. Special committees are appointed on an ad hoc basis ; upon crea-
tion of such a committee, the Sejm defines its aims, principles and operating proce-
dures. Legislators’ need to appoint ad hoc special committees is mostly related to the
fact that a particular matter may transcend the purview the of any of the standing
committees (or be beyond their competence) or that the matter (or matters of a par-
ticular type) are of special importance and thus require their examination to be accel-
erated and focused.® The specific feature of a special committee is that it function
until it has completed its tasks. The duration of its term in office ends when the Sejm

3 The amendment in question was introduced by a Sejm resolution of 13 July 2000 on amendments of to
the Standing Orders. It should be stressed that the Sejm was not the sole agency of reform. Under a political
declaration signed by the speaker of the Sejm, the presiding officer of the Senate (upper housc) and the Prime
Minister, not only the Sejm but also the Senate (see Senate resolution of 4 August 2000 on establishment of the
European Legislation Committee) and the Council of Ministers introduced amendments to their internal proce-
dures (see resolution 2/2000 of the Committee for European Integration of 24 July 2000 on co-ordination and
verification of translations of EU legal acts and resolution 3/2000 of the Committec for European Integration of
24 July 2000 on the procedure for government approximation bills), that is, the other bodies involved in the
legislative procedure.

4 1 have deliberately omitted investigative committees (Article 111 of the Constitution) which are re-
garded by some authors as a particular form of the special committee (cf. P.Czarny: “Sejmi Senat,” in: P.Sar-
necki (ed): Prawo konstytucyjne (1999), p. 202) since their competence as defined in the Constitution
excludes their participation in the legislative procedure.

5 See A.Preisner “Wewnatrzsejmowe postgpowanie ustawodawcze,” in: J. Trzcinski (ed):
Postepowanie ustawodawcze w polskim prawie konstytucyjnym (1994), p. 172.
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adopts a report on the course and results of its work.® Only in justified cases may
a special committee deal with a particular matter (i.e. changes in law codes) for a longer
period of time. However, even in such a case, expiry of the Sejm’s own term puts a
definitive end to the activities of such a committee. The existence of “optional” bod-
ies, that is ones not provided for in the Standing Orders (which, in the light of what
has been said above also applies to the ad hoc special committees) is subject to the
principle of discontinuity which is complementary to the principle of the term of
a parliament.” The differences between these two types of committees made it neces-
sary to devise a status for the new committee appropriate to its approximation func-
tions and reflecting its specific character. Since, it was pointed out, the duration of the
new committee’s existence is connected with, and so restricted to, the time needed by
Poland to prepare for European integration, its temporary character excludes the pos-
sibility of conferring upon it the status of a standing committee. However, the coun-
ter-argument was put forward that the process of approximation of binding legisla-
tion to a continuously developing acquis communautaire is not a temporary matter,
that is, of a kind appropriate to special committees, but would be a continuous proc-
ess, maybe even more important in future than at present. This view was rejected, on
the grounds that there already existed a standing committee dealing with Europe-
related matters, which, after Poland’s accession to the EU, could be transformed for
the purpose of performing such tasks. At the same time it was stressed that the new
committee would not be required to examine all approximation bills, but only those
listed in a government proposal (comprising nearly 200 items) drawn up on the basis
of a European Commission White Paper. The committee would thus be of a clearly
temporary character. In the end it was decided that new special committee would be
established, but one de facto endowed with a number of the characteristics of stand-
ing committees. First its existence derives from a specific provision in the Standing
Orders. For this reason, although the committee will have a limited term, it can only
be dissolved by means of an amendment to that effect in the Standing Orders. If no
such amendment is introduced each newly constituted Sejm will be obliged to estab-
lish such a committee, which means that that it loses the “optional” element typical of
special committees. Such a construction seems to disregard the distinction (embodied
in Article 110.3 of the Polish Constitution) between standing and special committees,
based on the criterion of whether or not there is a legal obligation to establish them.
Secondly, each newly constituted Sejm, while establishing such a specific special
committee, will only determine its composition, but not the subject matter of its ac-
tivities or operating procedures as these are determined by the Standing Orders of
the Sejm. Any departure from this principle would require the introduction of appro-

6 SeeB.Szepietowska: “Uwagi na temat dziatu pierwszego Regulaminu Sejmu,” in: Komentarz do
Regulaminu Sejmu Rzeczypospolitej Polskiej zawierajqcy opinie pracownikow z lat 1991-1997 (1997), Part I,
p. 2.

7 More on the effects of the principle of discontinuity in the personal, material and institutional dimen-
sions in A. Preisner: “Skutki uptywu kadencji Sejmu dla prac nad projektem ustawy,” in: Trzcinski, op.
cit., supra, n. 5, p. 190.
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priate amendments. Not should be taken of Jerzy Jaskiernia’s observation that there
has ensued a modification (or, more strictly speaking, a reduction) of the purview of
the standing committees as a result of the establishment of the new special commit-
tee. This is due to the fact that approximation bills no longer have to pass through the
relevant standing committees, although until then they fallen within their purview.®

The discussion in parliament concerning the name of the new special committee
was only of a linguistic significance. In the initial stage of the passage of amendments
to the Standing Orders it was known as Grand Committee for European Law, the
reasons for this designation lying in various circumstances. First of all, there was the
structural/organisational argument, that is, the committee’s composition (up to 45 mem-
bers) and the way it was determined (the members are elected in a joint vote on the
recommendation of the Sejm Presidium after consultation with the Council of Senior
Members). However, the importance of its tasks was stressed and the analogy with
committees which found in Scandinavian parliamentary systems was emphasised.® In
the end the “Grand” was dropped and it was named the European Legislation Com-
mittee (ELC).

It is the CM which decides whether a bill is considered by the ELC — irrespective
of the source of a legislative initiative'? - as in accordance with Article 56u of the
Standing Orders it alone is authorised to make a legally effective determination that
a bill is in the approximation category. Such a sui generis monopoly has a rational
justification, as it is the government which is responsible for the conduct of negotia-
tions with the EU and has the most complete and up-to-date knowledge of binding
Community law, of the necessary scope and sequencing of changes in the legislation
and the most advisable speed at which Poland should proceed. These circumstances
have decided that in practice only government-sponsored bills are submitted to the
Sejm for the purpose of harmonisation of Polish law with European law and that only
these classified as such by means of “approximation clause”) are the subject of ELC
proceedings. It is worth stressing that once granted the “approximation clause” can-
not be withdrawn by the CM, although under the provisions regulating the summary
legislative procedure the sponsor of a bill may withdraw it at any time prior to the
conclusion of the second reading. However, it should be stressed that such classifica-
tion of a bill by the executive power is not exempt from parliamentary control, as it is
checked by the speaker of the Sejm.!! Thanks to this mechanism it can said that
investment of the CM with the sole power to decide whether a bill is approximation
legislation does not infringe the principle of separation of the legislative and execu-

8 J.Jaskiernia: “Tryb postepowania w Se¢jmie w zakresie dostosowania prawa polskiego do prawa
Unii Europejskiej,” 10 PiP (2000), pp. 15-16.

9 The similarity was to be manifestcd by transferring to the committee certain integration-related pre-
rogatives vested in parliament as a whole. One example is the Danish European Affairs Committee which co-
ordinates the activities of the Folketing in matters relating to the EU, but first and foremost entrusts to the
Government the mandate for representing Denmark’s position in the Council of the EU.

19 Under Article 118. paras. | and 2 of the Constitution, legislation can be initiated by MPs, the Senate,
the President, to the CM or a group of at least 100 000 citizens.

" For a different view see Jaskiern i a, op. cit., supra, n. 8, pp. 10~11.
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tive power. It is, however, worth mentioning that in the course of amendment of the
Standing Orders it was proposed that it should be the Sejm Presidium that approved
government decisions regarding the choice of procedure as it is more politically
pluralised than the speaker of the Sejm and therefore ensures an even more effective
safeguard against any temptation to misuse the legislative fast track to push through
bills only very loosely, if at all, connected with approximation.'? Under the arrange-
ment eventually adopted in justified cases the speaker of the Sejm may, after consult-
ing the ELC Presidium, refer a bill to a relevant standing committee or the Codifica-
tion Amendments Special Committee. In that case recourse to the European fast track
is excluded.

The new procedure is special in a number of ways. It was incorporated into the
Standing Orders of the Sejm under Chapter 1c (“Procedure for Bills approximating
Polish Law to EU Law”),'3 of Part II of the Standing Orders (“Proceedings in the
Sejm”). It should be emphasised that this set of provisions is not autonomous. The
procedure is in no way complex or comprehensive. The provisions contain exclu-
sively such elements as are specific to the proceeding of the ELC. The general provi-
sions (Chapters 1 and 6 of Part II) and the provisions relating to summary legislation
(Chapter 1a of Part II of the Standing Orders) apply (by inference directly, not ac-
cordingly) to questions which are not regulated differently, on the basis of an explicit
renvoi. The order in which these rules should be usedis in a way unclear as they
provide guidance for two different legislative procedures. That is why they contain
different dispositions. Since the European track is supposed to be first and foremost
fast one can assume that the provisions relating to the summary legislative procedure
must be applied in the first place. Where that is impossible (e.g. in case where it
would lead to a conflict of rules) the simplified procedure provisions should be ap-
plied. It should, of course, be taken into account that the use of the summary proce-
dure gives rise to the necessity of observing considerable restraint. Since it is of an
exceptional its extensive application is inadmissible. Moreover, in reconstructing
a model of the approximation procedure the limits of invention are demarcated by the
provisions of the Constitution , which very often regulate the legislative procedure in
considerable detail and take precedence over provisions contained in the other legal
acts.

The new arrangements incorporated in the Sejm Standing Orders with respect to
the European fast track include ones that which are permanent elements and ones
whose application is discretionary.

12 Cf, for example, a speech by Deputy L. D o r n in: Sprawozdanie stenograficzne z 81 posiedzenia
Sejmu RP w dniach 28, 29 i 30 czerwca 2000, pp. 84-85, andone by T. Mazowiecki atasession of the
European Integration Committee and the Rules and Members’ Affairs Committee , 4 July 2000, Bulletins 68
and 60, respectively.

13 Aside from Chapter Ic of Part II of the Standing Orders there is another provision (Article 31 para. 3b)
which is applicable in exceptional cases and only in relation to the European fast track. It concerns the condi-
tions which a biil submitted to the Sejm must meet and stipulates that when the approximation bill is submitted
by the President, the CM, the Senate or the Sejm committee, a translation of the EU provisions must be an-
nexed.
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The permanent elements are:

1. shortening from 7 to 3 days the minimum time between delivery of copies of
the draft legislation to MPs and the first reading of the bill

2. delivery to MPs of a Polish translation of the provisions of the European law to
which Polish law is to be approximated no later than the date of delivery of the ap-
proximation bills, this being a precondition of the initiation of proceedings

3. setting a timetable (and specifying when necessary the scope of co-operation
with other committees) for the passage approximation bills before commencement of
their detail consideration

4. co-operation of the ELC with the European Integration Committee

5. a specific procedure for introduction of amendments to approximation bills by
MPs(see below)

6. submission of bills for their second reading at the first sitting of the Sejm fol-
lowing receipt of the ELC’s report (unless the speaker of the Sejm, after seeking the
opinion of the Committee chair, decides otherwise)

7. consideration of amendments proposed by the Senate at the first sitting of the
Sejm .

The discretionary elements are:

1. substitution of delivery to MPs of approximation bills with notification that
copies are available from the Sejm Chancellery of the Sejm or circulation of copies of
the bills in computer disk form with simultaneous notification by electronic mail (this
is the first time that the Standing Orders provided for the use this kind of technology)

2. the right of the ELC to present on its own initiative a written opinion on any
approximation bill

3. the possibility of seeking an opinion on a bill from other committees within the
time limit specified in the timetable.

The procedure for introducing amendments to approximation bills is consider-
ably different than in the simplified legislative procedure. Under Article 119 of the
Polish Constitution amendments to a bill may be introduced by its sponsor, MPs and
the Council of Ministers. Despite the fact that the plural has been used by the legisla-
tor in relation to the MPs, introduction of amendments is understood in the Polish
parliamentary tradition to be a right of individual MPs.!* Before the amendment to
the Standing Orders discussed here was introduced, the only deviation from this prin-
ciple concerned the passage of law codes, where the right to introduce amendments at
the second reading stage belongs to a group of at least 15 MPs (Article 56s para. 2 of

1 In relation to MPs’ right to introduce legislation a counter-proposal is put forward(irrespective of the
wording used by the legislator). According to some authors, the statement that MPs have the right of initiative
should be interpreted as meaning that it must be always of a collective character which would imply that it
cannot be exercised by a MP acting individually (see L. Garlic ki: “Uwaga 13 do art. 15 Matlej konstytucji,”
in: L.Garlicki (ed.): Komentarz do Konstytucji Rzeczypospolitej Polskiej (1997)). But others maintain that
this question is determined by the provisions of the Standing Orders , as there is no explicit stipulation in the
Constitution (cf. M. K ru k: “Prawo inicjatywy ustawodawczej w nowej konstytucji RP,” 2 PS (1998), pp. 17-18).
Article 29.2 of the Standing Orders states that members’ bills may be introduced by Sejm committees or at least
15 MPs.
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the Standing Orders). This is an exceptional provision whose ratio legis springs pri-
marily from the need to eliminate the possibility of law codes (which are statutes
regulating a particular branch of law in a comprehensive and profound manner) un-
dergoing ill-considered or unconstitutional amendments. The conferring in this case
of a group character on the right to introduce amendments has not been challenged on
oconstitutional grounds. It is stressed, however, that in a democratic state, based on
the principle of election of representatives by the sovereign, departures from the power
individual MPs to influence the shape of the on law through the introduction of amend-
ments are admissible only in special circumstances.'® This arrangement could be
adopted in the Standing Orders thanks, among other things, to the flexible formula-
tion of the right in question in the Exercising of the Mandate of Deputy and Senator
Act of 9 May 1996. Under to its Article 14 para. 1.5 every member of parliament has
the right to participate in debates on bills, which should be understood to mean that
the power to introduce amendments does not need to be individualistic.'® In the new
approximation procedure this right has been subjected to major restrictions. First of
all, it is of a collective character at each stage of the legislative procedure. It may be
exercised by a group of three MPs (in the Committee ) or of five MPs (during the
second reading). Moreover — and this is a particularly controversial measure — the
circle of persons entitled to introduce amendments has been considerably restricted.
The right to introduce amendments to approximation bills belongs solely to members
of the ELC. Thus it is a (collective) right) that belongs solely to a small number of
MPs, constituting at the very most 10% of the whole of the parliament. The strin-
gency of this restriction is underscored by the fact that the detailed consideration of
bills in committee is a fundamental stage of the legislative procedure during which
specific legal content of the bills to be debated is actually shaped.!” The Standing
Orders of the Sejm ought to create the possibility for amendments to be introduce in
the course of the committees work by MPs who do not sit on the ELC also because
the right to propose changes to the content of the bill belongs to all MPs in the same
degree.'®

The form of amendments has also undergone modifications and been given
a qualified form in the approximation procedure. Both in the Committee and at the
plenary sitting of the house (during the second reading of the bill) all proposals for
amendments must be introduced in writing. It clearly follows from the foregoing that
this mechanism has been constructed in a way that makes exercise of the right to
propose amendments to approximation bills appreciably more difficult. It is worth

15 Seel.Jaskiernia: Zasady demokratycznego panstwa prawnego w sejmowym postepowaniu
ustawodawczym (1999), p. 172.

6 On MPs’ individual and group rights and the notion of “participation in performance of a given act” see
M. K u d ¢ j: “Status prawny posta i senatora w Rzeczypospolitej Polskiej,” in: A. Gwizdz (ed.): Zatozenia
ustrojowe, struktura i funkcjonowanie parlamentu (1997), pp. 181-191.

17 See M. K ud ¢ j: “Proces ustawodawczy w Rzeczypospolitej Polskiej,” in: E.Zwierzchowski
(ed.): Postgpowanie ustawodawcze (1993), p. 38.

1 Cf.L.Garlicki: “Uwaga 25 do art. 15 Malej konstytucji,” in: Garlicki, op. cit., supra, n. 14,
p. 21.
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bearing in mind that there is a persuasive ratio legis behind such an approach since it
is a well-known fact that one of the principal cause of the length of the legislative
procedure in the Sejm is the necessity of putting to the vote a large number of amend-
ments (which MPs tend to submit in abundance, especially at the second reading
stage) that have such minimal support that their adoption by the house is excluded
a priori. Moreover, it is evident that because of the specific character of approxima-
tion bills (which for the most part duplicate the relevant European rules) the scope for
possible amendments is, naturally, very limited.

A new article in the Standing Orders, 56w para. 2, prompts a profound reflection.
It stipulates that the drafts of law codes may, to the extent that their aim is to approxi-
mate Polish law to Community, be referred to the ELC and that the provisions of
Chapter ic then apply (unless the speaker of the Sejm decides otherwise). Conse-
quently, in connection with the renvoi provided for in Article 56u, some of the provi-
sions of the separate procedure for the summary legislative procedure may be applied
to draft law codes. Such a regulation is controversial in the light of Article 123 para. 1
of the Polish Constitution which contains a catalogue of the legislation to which the
summary procedure cannot be applied that specifically includes law codes. However,
even if we take no account of the admissibility of direct application of elements of the
summary procedure with respect to bills in this special category, there can be no
doubt that it was the legislator’s will to protect such bills against the possibility of
enactment under a procedure shorter than the simplified one.!® Not without reason is
the length of the legislative procedure (divided into several stages and further pro-
longed by requirement to submitting bills to three readings) identified with a guaran-
tee that legislators will be assured of optimum conditions for adoption of legislative
measures.?’ If we take into account that changes in legislative procedure in the Stand-
ing Orders may concern only elements which have not been determined in the Consti-
tution, the admissibility of directing law codes to the European fast track, since there
is a prohibition against considering them under the summary procedure ~ arouses
reasonable reservations.

The process of approximation of Polish law to the European legal order raises
questions concerning the possible necessity of introducing amendments to the Polish
Constitution. Judging by opinions expressed by representatives of the doctrine,?! Ar-
ticle 62 para. 1 as well as Article 227 para. 1 of the Constitution may be examples of
provisions inconsistent with European law. However, it needs to be emphatically

19 This requirement has in principle been fulfilled through the establishment in the Standing Orders
a separate, markedly stower procedure for law codes.

20 More on the importance of the speed of the legislative procedure in the context of approximation laws
in A. S zmy t: “O mozliwoéciach przyspieszenia toku prac ustawodawczych,” 5 Bulletin BsiE (1999), pp. 76 ff.

2! See, inter alia, M. K r u k: “Konstytucja narodowa a prawo europejskic: czy Konstytucja
Rzeczypospolitej wymaga zmiany?,” in: E. P optawska (ed.): Konstytucja dla rozszerzajqcej sie Europy
(2000), pp. 183-184; P. Winc z o r ¢ k: “Kilka uwag w kwestii dostosowania Konstytucji Rzeczypospolitej
Polskiej do wymogéw prawa europejskiego, in: Poptawska, op. cit,, supra, pp. 191-192; K. W6 jto-
w i ¢ z: “Konstytucja Rzeczypospolitej a czlonkostwo w Unii Europejskiej,” in: Poptaws k a, op. cit,,
supra, pp. 172-173.
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stressed that any amendments to the Constitution, even if they belong in the approxi-
mation category and must take the form of a statute, cannot be considered under the
European fast-track procedure. This argument requires a few words of explanation,
especially because the Standing Orders do not provide for a separate procedure for
introducing amendments to the Constitution.?? It should be taken into consideration
that urgency and a large number of simplifications are the main features of the new
procedure. On the other hand, it is unquestionable that constitutional norms may be
amended only by means of a special procedure involving requirements and difficul-
ties that are not necessary in the case of ordinary statutes, since a special procedure
for introducing amendments to the Constitution is both a premise and a guarantee of
the supreme legal force of this act.2? Another incontrovertible argument is the fact
that certain specific elements of the legislative procedure for enactment of amend-
ments to the Constitution, observance of which excludes the possibility of simultane-
ous use of the approximation procedure, have been regulated in the Constitution it-
self (Article 235).24

However, not all the aspects of the new legislative track are equally self-evident.
Even some of the doubts raised during the debate on the draft resolution were not
unequivocally settled in the provisions of the resolution amending the Standing Or-
ders. Moreover, at the very first sessions of the ELC it was found that the practice is
a source of further, unbargained-for problems. Among the questions arousing the great-
est controversy we should note:

— the admissibility of consideration by the Committee of bills whose provisions
contain matters going well beyond the scope of approximation of Polish law to EU
law,

— the conformity with the principles of lawmaking technique of framing statutes
which simultaneously amend a number of legal acts each dealing with different mat-
ters,

— the quality of the translations of the EU legislation to which Polish law is to be
approximated,

— the lack of clear criteria determining the order in which bills are submitted by
the CM and the timetable of proceedings in the Committee,

— the possibility of using a clause stating that an approximation statute enters into
force on the date of Poland’s accession to the EU.

Based on analysis of the new provisions of the Standing Orders and almost a year
of its functioning, several comments can be formulated on the effectiveness of the

22 The lack of a special procedure for the introduction of amendments to the Constitution in the Standing
Orders can be explained by the fact that their creation considerably antedated the enactment of the new Consti-
tution. On the other hand it seems desirable that the Standing Orders (frequently amended) should also be
amended in this domain, so that are fully in line with the Constitution.

B See:L.Garlicki: “Uwaga (2) do art. 106 pum.,”in: Garlicki, op. cit, supra, n. 14.

2 One example is Article 235 para. 3 of the Constitution which stipulates that the first reading of a bill to
amend the Constitution may take place no earlier than 30 days after the submission of the bill to the Sejm. This
provision lengthens the simplified legislative procedure and excludes the possibility of using the European fast
track.
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European fast track, its results to date, prospects and possible future role it may play
in future, but also its inherent dangers.

It can be stated that the purposes for which the ELC was created and to which
a special procedure was assigned has been achieved. A significant reflection of this
can be found in the favourable report issued by the European Commission in Decem-
ber 2000, in which even at this early (only six months after the new Standing Orders
provisions entered into force) a considerable acceleration in the pace of approxima-
tion of Polish law to EU legislation, was noted. It is unquestionable that objective
statement of such a tendency has strengthened Poland’s negotiating position and is
conducive to speeding up the progress of the accession negotiations. The functioning
of the new procedure has made it possible to reduce the gap between Poland and
other candidate countries and diminish the risk of Poland being transferred for that
reason to the second group of applicants (as regards date of accession).

However, the effects of the amendments to the Standing Orders are decidedly
more extensive. The new arrangements, introduced and successfully tested — and in
some cases having a solely technical such as, for example, the circulation to MPs of
the texts of draft legislation by electronic mail — which thus far have been employed
solely for approximation bills, are likely to find their way into the simplified legisla-
tive procedure. Perhaps the transformation of legislators’ right to introduce amend-
ments from an individual to a group prerogative (modelled, in this pioneering respect,
on the procedure applied in the passage of law codes) is a forerunner of a more gen-
eral tendency to eliminate opportunities for MPs to propose amendments and recom-
mendation which are bound to fail, as they do not have the support of a sufficient
number of members. It should, however, be borne in mind that new procedural meas-
ures introduced in the approximation procedure cannot be (and are not) a placebo for
all the existing weaknesses and deficiencies of the simplified legislative procedure. It
should be remembered that certain elements, however encouraging in themselves,
arouse such great controversy that that, though admissible as exceptions, they cannot
be accepted as rules.

Furthermore, a certain model of co-operation between the Sejm and the CM has
been created and tested. There can be no doubt that the further course of the Euro-
pean integration process will give this question a particularly timely and sensitive
dimension. That is why careful scrutiny of the mutual relations between the organs of
the legislative and executive powers makes it possible to identify the strengths and
weaknesses of their co-operation in this field and is conducive to its improvement in
future.

A secondary, though not negligible, effect of the functioning of this special proce-
dure of the Sejm is the enhanced role of the CM in the legislative procedure. It is the
Government’s decision whether (as noted earlier) a bill is directed to the European fast
track and so due to the more stringent procedure for introducing amendments, also
whether the content of the approximation bills proposed by the CM is “stiffened.”

The design of the approximation procedure creates a threefold danger. Firstly,
inherent in the European fast track is the possibility of what might, in the light of the
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principle of a democratic state ruled by law, be excessive simplification and accelera-
tion of the examination of bills in relation to the simplified legislative procedure.
Undoubtedly, excessive use of certain procedural mechanisms could lead to a reduc-
tion and downgrading of the role of the parliamentary opposition. Secondly, the pri-
ority treatment of approximation bills when setting the parliamentary timetable the
and the existence of arrangements which make incursions into the text of legislation
proposed by the Government more difficult gives rise to a temptation (signs of which
have already been in evidence ) for the CM to abuse this procedure and to some
extent to try to force through normative concepts that the Sejm would otherwise find
hard to accept. Thirdly, the haste that is a feature of approximation legislation tends to
debase the quality of the resulting law, among other things because of the essentially
weaker preparation of bills and unreliable fulfilment of the formal obligations resting
on the CM as the subject of the right to introduce legislation. It is impossible to
eliminate these dangers without introduction of changes in the present state of the
law. Fortunately, for the moment they are of a hypothetical character. Practice to date
justifies the assumption that agreement and co-operation between the main political
groupings in Poland aimed at the best possible preparation of Poland for EU member-
ship by are a constraint which effectively prevents abuse and distortion of the special
legal procedure. One should be conscious, however, that the responsibility for the
success of the approximation procedure lies mainly with the MPs representing the
majority party in the Sejm (and, above all, with the speaker) and the Government. On
their self-restraint depends whether these threats remain potential.
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I. Specific Features of the European Union’s Eastward Enlargement

The present round of accession negotiations is in many respects incomparable
with previous rounds. The accession of Austria, Finland and Sweden to the Union
was preceded by these countries’ participation in the European Economic Area (EEA).
A considerable part of the acquis communautaire (about 60% according to various
estimates) was covered by the negotiations which preceded establishment of the EEA.!
Again, at the time of the Greece, Spain and Portugal accessions to the Communities
the acquis communautaire was far less extensive than it is now. The finalisation of
the Community internal market project at the beginning of the 1990s has facilitated
trade and free movement of services, capital and persons within the Union, but at the
same time has complicated preparations for accession. It should be noted that candi-
dates must have adopted the entire acquis communautaire upon accession to the Euro-
pean Union at the latest, and not only the regulations relating to the internal market.

The unprecedented nature of the present enlargement also points up the necessity
of major changes within the Union. Thus a reform of Union institutions to prepare
them to function efficiently with almost double the number of Member States is es-
sential. The necessary minimum was agreed at the European Council in Nice. The
debate on the next stage of the institutional reform will coincide with the new en-
largement. It is specific Union policies which will then be subject of the required
reforms. In particular this applies to the Common Agriculture Policy which is under
pressure not only from the enlargement process but also the next round of World
Trade Organisation negotiations, and has recently run into criticism by consumers.
The challenges and dilemmas confronting structural policy ahead of the prospective
enlargement are the subject of the debate initiated by the Second Report of the Euro-
pean Commission on Economic and Social Cohesion. However, the enlargement pro-
cess ought not be impeded by the necessity of internal reforms which undoubtedly
complicate negotiations. The final decisions will in fact be taken with the participa-
tion of some of the candidate countries who by then will have become full-fledged
members of the Union.

! G. A very: “The Commission’s Perspective on the EFTA Accession Negotiations,”12 SEI Working
Papers (1995), p. 13.
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I1. Rules of Accession Negotiations

The aim of the current European Union accession negotiations with 10 candidate
countries from Central and Eastern Europe plus Cyprus and Malta is to determine the
terms of membership.

Accession negotiations differ fundamentally from traditional international nego-
tiations. The subject of accession negotiations is not prospective relations between
“us and them” as in typical international negotiations, but relations between “us in
future.”? This specific aspect of the nature of European Union membership negotia-
tions should influence the practise of the whole process. In determining the terms of
enlargement the Union should aim at strengthening a candidate country so that it will
be able to use its rights in the best possible way and fulfil its membership obligations.
The interest of the enlarged Union should also be one of the factors taken into ac-
count by the candidate country in negotiations.

The basic rules of negotiation evolved in the course of previous European Union
enlargements define the decision-making process in the accession negotiations. Three
rules — requiring, respectively, acceptance of the acquis communautaire at the begin-
ning of negotiations, the inter-governmental character of accession negotiations and
separate negotiations with each candidate country —~ have determined the dynamic
and results of negotiations ever since the first enlargement of the Communities in
1970s. A feature of the present enlargement is the greater attention paid by the Union
to commitments made by candidate countries during the negotiation process. Based
on this an additional rule can be distinguished — the conditionality of negotiations
with respect to the progress of adaptation.

A. Acceptance of the acquis communautaire at the Beginning of Negotiations

A country applying for European Union membership declares its readiness to
accept the entire acquis communautaire at the very beginning of the entry talks. This
rule distinguishes the accession negotiations from typical international negotiations.
During international negotiations the parties usually make mutual concessions aimed
at working out a balanced agreement. A different situation obtains in the accession
negotiations and in that sense they are asymmetrical in character. A country applying
for membership of the Union must accept the obligations resulting from membership
and cannot expect changes in fundamental rules on which the functioning of the Union
is based. The rule requiring acceptance at the beginning of negotiations considerably
limits the area of the accession negotiations. Consequently, transitional periods and
fixed and temporary derogations?® are exceptions from this rule. They must, therefore,

2 Ibid,p. 1

3 A fixed derogation means that specific provisions of Union law are permanently excluded from applica-
tion to a particular Member State (for example, Denmark’s exemption from the rules relating to purchase of real
estate). A transitional period provides for postponement of the entry into force of specific provisions of Union
law together with submission of a plan for their gradual implementation. Under a temporary derogation as
opposed to a transitional period, a candidate is not required to submit a plan for gradual implementation.
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be of a limited character both quantitatively (limitation of the number of required
exemptions) and qualitatively (the criteria to be fulfilled by the requested exemp-
tions). The qualitative criteria relating to acceptance of transitional arrangements are
presented to the candidates at the beginning of the negotiations. Any transitional
arrangements must be limited in both duration and scope and should be accompanied
by a clearly defined adaptation plan. These arrangements must not be of a kind that
could cause changes or disruptions in the functioning of the Union and its policies, in
particular, of a competition-distorting nature. The acceptance assessment of a transi-
tional period takes into account the interest of the Union, of the candidate country
submitting the request and of other candidate countries. These general criteria for the
acceptance of transitional arrangements have been specified in detail during the ac-
cession negotiations and their full version is included in the Strategy for Enlargement
together with a classification dividing transitional periods into the acceptable, the
negotiable and the unacceptable.* Acceptance of transitional periods is a basic part of
the agenda of accession negotiations. It is recognised that in the present enlargement
candidate countries will not be able to obtain fixed derogations in the negotiation
process, except in extraordinary situations which are of no practical consequence for
the Single Market.’

Candidate countries have for many reasons asked for several hundred kinds of
transitional arrangements in the course of the present negotiations, mainly on the
grounds of the high costs of adaptation and technical difficulties.® Determination of
the way in which new members will participate in Union policies, in particular in the
Common Agricultural Policy and the structural policy, as well as determination of the
future contribution of each candidate country to the European Union’s budget will
also be a subject of the current accession negotiations.

However, the required acceptance by a candidate country of the whole acquis
communautaire at the beginning of the accession negotiations does not rule out changes
in the European Union itself due to the implications of the negotiated enlargement.
Each enlargement has necessitated modification of the provisions of the institutional
treaties. New members must be provided with appropriate representation in the insti-
tutions of the European Union. Enlargement also affects the way in which Union
policies function . In the case of the present enlargement its scale means that the
internal reforms will be particularly deep, and the first steps in this direction were
taken as early as the mid-1990s, i.e. during the negotiation of the Amsterdam Treaty.
However, some of these changes will be implemented only after the enlargement.

4 European Commission: Enlargement Strategy Paper (2000), p. 26.

5 Anexample of a fixed derogation is approval of subsequent sales of Swedish chewing tobacco that was
a subject of negotiations during the last enlargement. A. M a y h e w: “Enlargement of the European Union: An
Analysis of the Negotiations with the Central and Eastern European Candidate Countries,” 39 SEI Working
Papers (2000), p. 13.

6 By October 2000 the European Commission had recorded over 500 requests for transitional arrange-
ments. Transitional arrangements may also be demanded by the European Union itself; it has already done so in
the case of free movement of workers with respect to all the candidate countries except Cyprus and Malta,
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B. The Inter-Governmental Character of Accession Negotiations

The rule whereby accession negotiations are conducted on an inter-governmental
basis also determines the shape of the decision-making process. A country applying
for European Union membership negotiates with all (fifteen) of the Member States.
In the decision-making process during the negotiations this means that it is the Coun-
cil of the European Union which plays the prime role and which acting unanimously
approves the Union’s common position papers. In accordance with Article O of the
Treaty on European Union accession treaties also have to be ratified in all Member
States. Also further to Article O, during the last enlargement the accession treaties
had for the first time to be ratified by the European Parliament as well.” However, in
practice, the negotiations are for the most part concerned with technical problems and
Member States accept without reservations the European Union’s proposed common
position papers which are prepared by the European Commission. The Commission
also plays a key role in informal negotiations.

The fact that the European Union’s common position papers require unanimous
acceptance by all the Member States has profound consequences for the ways in
which negotiations are conducted and the decision-making machinery within the Union
can be influenced by a candidate country. Consequently, the diplomatic efforts of
a candidate country should not be concentrated on Brussels alone. In many cases
there will be only one Member State, or at the most several Member States, opposed
to a particular transitional arrangement requested by a candidate country. In such
situations the candidate country tries to persuade the capitals of the opposed Member
States to favour its proposals. Ahead of the ratification of accession treaties candidate
countries should also strive to win support for their membership in all the Member
States, especially in those where there is weak public support for enlargement of the
European Union.}

Prolonged disputes within the Union over the content of a common position pa-
per to be submitted to countries applying for membership are also a consequence of
the rule requiring negotiations to be carried out with all the Member States. Such
disputes concern only the handful of areas which go beyond the technical aspects of
negotiations. Thus far, the best example relating to the present enlargement is the
negotiations within the Union on a transitional period for movement of workers from
Central and Eastern Europe.

7 P.Nicolaides, S.R. B oean: 4 Guide to the Enlargement of the European Union (1997), p. 19.

8 Historically, a referendum on the accession of a candidate country to the European Union has taken
place only once, in France on 23 April 1972 with respect to the accession of Great Britain. D. D i n a n: Ever-
closer Union (1999), p. 66. Demands for a national referendum on the next enlargement have come from the
Freedom Party in Austria, the junior partner in its coalition government. Even if such referendums do not take
place, weak public support for enlargement could handicap the ratification process of accession treaties by
Member States’ governments and parliaments.
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C. Separate Negotiations with Every Country Applying at the Same Time

With only one exception in the history of EU enlargements to date only simulta-
neous negotiations on the terms of membership with several candidate countries have
taken place. The present negotiations involve a group of 12 countries. Negotiations
between them and the European Union are being carried out at the same time but
separately. Consequently, meetings of the Inter-Governmental Conference on Acces-
sion at the level of heads of delegations or their deputies have taken place separately,
even if the meetings are held on the same day and have the same or a similar agenda.
During previous enlargements this rule eventuated in profound consequences for the
negotiations decision-making machinery. It gives the European Union possibilities of
obtaining concessions from a candidate and accordingly exerting an influence on the
other candidates. In the practice of previous and present enlargements there has been
no common ground in relation to the Union between the countries applying for mem-
bership, notwithstanding the convergent interests in many cases.” Moreover, there
also advantages for candidate countries in negotiations of the terms of membership.
Some of them might fear that joint negotiations could hold up enlargement process
since they would necessitate the negotiation of satisfactory terms of membership for
each candidate individually before progress could be achieved.

Despite the fact that negotiations with each of the applicant countries are formally
separated from the practical aspects, the enlargement will encompass a group of coun-
tries. The countries that are not included in this group will probably have to wait over
a year for the next enlargement. Candidate countries’ awareness of this fact has im-
pacted significantly on the functioning of the negotiations decision-making machin-
ery. The combination of the requirement of separate negotiations and pressure for
enlargement by a group of countries has resulted in the appearance of a group nego-
tiations dynamic. During the last enlargement this phenomenon manifested itself in
a greater tendency on both sides, but mainly among the candidates, to make conces-
sions in their negotiations under the pressure of concessions by other candidates and
a amount of time left for initiating the accession treaties ratification procedure shrink-
ing to a minimum.'® It seems likely that in the present enlargement the group negotia-
tion dynamic will also act as a factor tending towards acceleration of the decision-
making process in the last phase of the negotiations. A different scenario, i.e.
postponement of enlargement due to failure to achieve agreement with one or more
countries on the terms of membership, is not very probable.

The group negotiations dynamic phenomenon has so far been little in evidence
since the deadline for conclusion of negotiations is still distant. In mid-2000 it sur-
faced as pressure for movement towards provisional closure of the accession negotia-
tions at the same or a similar pace (which in practice means pressure to speed up the

® During the present enlargement the candidate countries of the Luxembourg Group (i.c. Cyprus, the
Czech Republic, Estonia, Poland, Slovenia and Hungary) carry out regular exchanges of information in a frame-
work of meeting at the political and expert level. Chancellery of the Prime Minister: Accession Negotiations.
Poland on the Road to the European Union, 2™ ed. (2000), p. 74.

1 Avery,op. cit, supra, n. 1, pp. 11-12.
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pace of concessions). The closer the date for conclusion of negotiations (according to
the Strategy for Enlargement this should take place by the end of 2002), the stronger
the pressure for concessions exerted by concessions made by other candidates. Judg-
ing by previous enlargements, the last weeks and days of the negotiations will deter-
mine the ultimate shape of the terms of enlargement.

E. The Conditionality of Negotiations with Respect to Progress in Adaptation

In previous enlargements the accession treaties were signed on the assumption
that candidate countries would implement the acquis as agreed during the negotiation
process. In the event of partial or improper implementation of the acquis the Euro-
pean Court of Justice could force a candidate country after it had become a Member
State to assure compliance of its national law with the acquis. Introduction of a veri-
fication mechanism to check that the acquis is being implemented in the pre-acces-
sion period and conditioning negotiations on the extent of progress in adaptation are
distinctive characteristics of the present enlargement.

Regular once-yearly reports by the European Commission are the basic tool used
in the verification process. Initially, these annual reports contained only a general
assessment of a candidate country’s advance in the transition process and fulfilment
of the Copenhagen criteria. At present, the annual reports also include a detailed
assessment of progress in preparations for membership in all areas of negotiations.!!
The annual report timetabled for autumn 2002 will most likely bring the final assess-
ment of the membership qualifications of the candidate countries.'?

However, the assessments presented in the annual reports are not the only means
of realisation of the rule of limited trust. During the accession negotiations in each of
their chapters the European Union does not rest content with the declared commit-
ments of candidate countries. Progress in negotiations as reflected in the provision-
ally closing of accession negotiations sometimes depends directly or implicitly of
achievement of a specific level of advancement in the adaptation process. This also
applies to the negotiation chapters in which a candidate is not seeking particular ar-
rangements or agreement has been already achieved. The European Union’s Strategy
for Enlargement reserves the European Commission the right to recommend a re-
opening of negotiations in a provisionally closed chapter in the event of non-fulfil-
ment by a candidate of the adaptation commitments undertaken during the negotia-
tions.'? The European Union has not so far exercised this power; however, the warning
of so doing has been used several times to stir candidate countries into greater adap-
tation efforts.

W Mayhew, op. cit., supra,n. 5, p. 10.

12152 Uniting Europe, 9 July 2001,
B Enlargement Strategy Paper, op. cit., supra, n. 4, p. 28.



THE NEGOTIATIONS DECISION-MAKING MACHINERY 75

II1. Accession Negotiations Process

The formal opening of accession negotiations with Poland and the other countries
in the first group took place in Brussels on 31 March 1998. A decision to initiate a process
of Union enlargement by all the candidate countries from Central and Eastem Europe
plus Cyprus (eleven countries in all) had been taken by the European Council at its
summit in Luxembourg on 12 and 13 December 1997. However, the decision of the
European Council provided for initiation of accession negotiations only with the five
Central European countries farthest advanced in political and economic reformation
(the Czech Republic, Estonia, Poland, Slovenia and Hungary) and Cyprus.'* Initiation
of negotiations with the next group of candidate countries (Bulgaria, Romania, Lithua-
nia, Latvia, Slovakia and Malta) took place two years later further to decisions taken by
the European Council summit in Helsinki in December 1999,

Screening Polish legislation for its compatibility with the Community legal system
formed the preliminary stage of the negotiations which started in Brussels on 27 April
1998. The assessment covered twenty-nine of the thirty-one negotiation chapters (the
two excluded from the negotiations were “Institutions” and “Others”). In the case of
areas where the acquis communautaire is very voluminous. such as agriculture, envi-
ronmental protection and transport policy, there were several screening sessions.

Acquainting candidates with Union law and identification of problems which re-
quire further negotiations was the purpose of the screening procedure. Screening lists
setting out the Union’s legal acts in a particular field were circulated by the European
Commission and formed the basis for the review of legislation. Candidate countries
filled out the lists with the provisions in their own law corresponding to the Commu-
nity acts. In addition to government departments social partners were also involved in
the process: they received the screening lists and could participate in co-ordination
meetings. During these co-ordination meetings, which took place in Poland before
departure for the screening sessions, the Polish positions were co-ordinated with re-
spect to dates and ways of implementation of the Community legislation in a particu-
lar chapter.

Based on the results of these screening, in the second phase of negotiations Po-
land prepared position papers for each of the 29 negotiation chapters. Preparation of
a position paper comprised several stages. The first stage was preparation of a draft
by a Task Sub-Group working as a subordinate part of an Inter-Ministerial Team for
the Preparation of the European Union Accession Negotiations. Producing the first
draft of a position took from around two weeks to several months depending on the
complexity of the chapter. Next, the draft position was referred to the Negotiating
Team which made whatever modifications might be required to bring it in line with
the negotiating strategy and tactics. The drafts were then submitted to the Committee
for European Integration which recommended their acceptance by the Council of

4 A.Mayhe w: Recreating Europe: The European Union’s Policy towards Central and Eastern Europe
(1999), p. 176.
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Ministers in either an unmodified or, as in several cases. a modified version. By the
end of 1999 Poland had submitted to Brussels all the position papers provided for in
the timetable (29 positions).'®

After familiarising itself with a candidate country’s position paper the European
Union prepares a response in the form of a EU common position. Draft positions in
most cases are prepared by the Directorate for Enlargement in co-operation with other
Directorates-General of the European Commission. Only in the case of the positions
in the fields of Common Foreign and Security Policy and Justice and Home Affairs,
which are excluded from the competence of the Community, are the draft positions
prepared by the Presidency of the EU in close co-operation with Member States and
the European Commission. A draft position is subject to discussion in the forum of
the Enlargement Group of the Council of the European Union. A document agreed
within the Group must be accepted by the Member States’ ambassadors to the Euro-
pean Union at a COREPER meeting and then must be formally accepted by the Council
of the European Union. The approved text of the EU position is transmitted by the
Union to candidate country delegations at a meeting of the Inter-Governmental Con-
ference on Accession at the level of Heads of Delegations or their Deputies. The
Inter-Governmental Conference on Accession is the institutional instrument created,
following the example of previous EU enlargements, as a forum for co-ordination
meetings between Member States and candidate countries. The Minister of Foreign
Affairs is the Head of Poland’s delegation to the Inter-Governmental Conference on
Accession and the Government Plenipotentiary for Poland’s European Union Acces-
sion Negotiations is his Deputy.'®

In most cases the initial common positions contained many detailed questions
concerning the contents of the positions and intentions of the Polish side. This made
necessary the preparation of an answer by Poland. Draft answers to the EU common
position are prepared by the member of the Negotiating Team responsible for the
chapter in question in co-operation with the relevant Task Sub-Group and interested
ministers. If it is found necessary to go beyond what was previously agreed in the
original position paper, a new version is submitted to the Committee for European
Integration and the Council of Ministers as the proposed modification of the position
paper. After acceptance by the Negotiating Team, the reply to the EU common posi-
tion is delivered to the Union by the Head of the Negotiating Team. This document
serves as the basis for the preparation by the European Commission of a modified EU
common position. Its proposals are approved by the Council of the European Union
in the form of a EU common position. When agreement is achieved by the parties on
the chapter in question, a provisional closure of negotiations in that field takes place.
This means that the provisions contained in the Polish and European Union positions
are agreed; however, they remain subject to modification pending the closure of ne-
gotiations in all the other negotiation chapters. The final closure of negotiations in all

15 Negotiation Positions (1999), p. 17.
16 Negotiator's Glossary (2000), pp. 47—48.
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chapters simultaneously will take place in the final stage of the negotiations when the
positions are supplemented by whatever new additions to the acquis communautaire
have come into effect during the negotiations and both sides adjust their positions
accordingly.

In the first years of negotiations the European Union common positions were not
sufficiently concrete, in particular in the fields where a response to candidate coun-
tries’ requests was required. The Union was not able to respond to proposals submit-
ted by candidate countries even in situations where they concerned minor matters
with no particular implications for the functioning of the single market of the en-
larged Union, which was indicative of a lack of political will to speed up progress in
the negotiations. Attention was drawn to this problem by the European Commission
in the Strategy for Enlargement published in autumn 2000. The Commission recom-
mended concentrating during the negotiations on the consequential questions con-
tained in the requests for transitional arrangements submitted by candidate countries.
The “road map” for the accession negotiations embodied in the Strategy for Enlarge-
ment defines the envisaged negotiating timetable. The road map disciplines the nego-
tiating parties and was one of the more important of the candidate countries’ desi-
derata from the very beginning of the negotiations. The road map provides that
“accession conferences undertake, if possible in the year 2001, most of outstanding
essential negotiation questions, with exception of those, which have the greatest budg-
etary implications. In the first half of 2002 the Union will refer to the latter together
with the chapter ‘institutions’ and the other unresolved problems.”!” The first test of
the accession negotiations road map was passed successfully during the Swedish Presi-
dency (January—June 2001) and this increases the chances of concluding negotiations
in 2002.

In the final stage agreements reached during the negotiations will take the form
of the terms of Poland’s accession embodied in the Treaty of Accession (the mem-
bership negotiation process will be concluded by the signature of the Treaty of
Accession by the Member States of the European Union and Poland. Following
ratification of the Treaty by the signatories Poland will become a member of the
European Union).

IV. Structures Responsible for the Negotiation Process in Poland

The negotiations decision-making machinery must not only meet the need to en-
sure efficient technical co-ordination of the work of the different government depart-
ments and agencies involved — tasks performed in Poland by the Chief Negotiator
together with the Negotiating Team and the Inter-Ministerial Team for the Prepara-
tion of the European Union Accession Negotiations — but also guarantee the neces-
sary legitimation of the decisions taken as in many cases the position papers deter-
mine strategic public policy options. For this reason the key decisions in the negotiation

V! Enlargement Strategy Paper, op. cit., supra, n. 4, p. 6.



78 CEZARY BANASINSKI

process, including acceptance of position papers, are taken by the Council of Minis-
ters acting on the recommendation of the Committee for European Integration. The
Prime Minister exercises political control of the negotiations. The nature of the nego-
tiating process is such as to require diplomatic activity. This defines the role of the
Ministry of Foreign Affairs. The Minister of Foreign Affairs is the Chair of the Polish
Delegation to the Inter-Governmental Conference on Accession.

In the candidate countries there is no universal model of negotiating structures
and decision-making mechanisms for the negotiation process. As a rule in all the
candidate countries it is the government which performs the decision-making func-
tions in the negotiation process. The one exception is Slovenia where position papers,
before submission to the Union, are approved by the parliament. This is due to the
fact that the Slovenian Negotiating Team is to a significant extent independent of the
government.'® Usually — in the Czech Republic, Estonia, Bulgaria, Lithuania, Latvia,
Romania, Slovakia and Hungary — the final role in the negotiating process is played
by the Ministry of Foreign Affairs. In most of the aforementioned countries the Chief
Negotiator is at the same time a deputy Minister of Foreign Affairs.

As a rule, structures called Negotiating Teams or Delegations to Accession Nego-
tiations operate in all the candidate countries. Their basic role is to negotiate and co-
ordinate the work of government departments and agencies during the negotiation proc-
ess. The Chief Negotiator usually controls the activities of these structures; however in
Hungary and Lithuania it is not the Chief Negotiator but the Minister of Foreign Af-
fairs.!” As a general rule there are more differences than similarities between the nego-
tiating structures and the decision-making process involved in negotiations.

The basic characteristics of the Polish model are described below. Its specific
features are the result of decisions taken in the form of legal acts by the government at
the beginning of the negotiation process in March 1998. The first was the Regulation
of the Council of Ministers of 24 March 1998 appointing a Government Plenipoten-
tiary for Poland’s European Union Accession Negotiations,?® followed by the Ordi-
nance of the Prime Minister (No 19, 27 March 1998) establishing a Negotiating Team
for Negotiation of Poland’s Membership in the European Union and the Ordinance of
the Prime Minister (No 53, 16 July 1998) establishing an Inter-Ministerial Team for
Preparation of the European Union Accession Negotiations.

Framing negotiations process policy and its co-ordination and negotiation of the
Accession Treaty on behalf of the Government are the task of the Plenipotentiary for
Poland’s European Union Accession Negotiations, also called the Chief Negotiator.
The Chief Negotiator has also been empowered powers to draft legislation and other
documents relating to the negotiation of accession in the European Union. The Chief
Negotiator is required to submit regular reports on his activity to the Council of Min-
isters. He is also deputy Head of the Poland’s delegation to the Inter-Governmental
Conference on Accession. However, the Chief Negotiator is not responsible for the

8 Accession Negotiations, op. cit., supra, n. 9, p. 109.
¥ Ibid., pp. 107-113.
®  Dziennik Ustaw (Dz.U.) [Official Journal], No. 39 (1998), title 225.
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state of adaptation of Polish law to Community requirements. This task and the re-
sponsibilities in this field lie with the Chairman of the Committee for European Inte-
gration. Under the Council of Ministers Regulation the function of Plenipotentiary is
performed by a secretary of state in the Chancellery of the Prime Minister.?!

Executive powers, i.e. implementation of negotiations strategy and co-ordination
of the negotiation process, have been assigned to the Negotiating Team. The main
tasks of the Negotiating Team are: preparation and approval of the draft position
papers of the Polish Government, preparation and approval of replies to European
Commission queries (but only within the terms of reference of the position papers) or
revision of draft negotiating instructions. The Negotiating Team, which meets at least
weekly, comprises 19 members, representatives of key ministries holding the rank of
secretary or under-secretary of state and nominated personally by-the Prime Minister.
As a rule, they do not represent the interests of their ministries in the Negotiating
Team forum. The Chief Negotiator is the chair of the Negotiating Team.?

Established together with the Negotiating Team was an Inter-Ministerial Team
for Preparation of the European Union Accession Negotiations. The Inter-Minis-
terial Team was set up as a legal and organisational basis for the functioning of Task
Sub-Groups which are chaired by the deputy ministers responsible for specific mat-
ters relating to the accession negotiations. The Task Sub-Groups provide the techni-
cal back-up for the negotiations, framing approaches to negotiation problems and
analysing their possible social, economic and financial effects. The Inter-Ministerial
Team was divided into 37 Task Sub-Groups. Their role was to prepare draft position
papers on each of the negotiation chapters and analyse the social, economic and budg-
etary effects of the adopted positions. The Task Sub-Groups prepare documentation
and draft position papers which are submitted to the Negotiating Team. The Task
Sub-Groups are composed of representatives of ministries which present the posi-
tions of the their departments in the Sub-Group forum. The Chairman of the Com-
mittee for European Integration is the Chair of the Inter-Ministerial Team and the
Government Plenipotentiary for Poland’s European Union Accession Negotiations
Union is the Deputy Chair.?* Now that the drafting of position papers has been
completed the work of the Inter-Ministerial Team and the Task Sub-Groups has
almost petered out.

Programming and co-ordinating Poland-Union integration policy and the adapta-
tion of the legal, institutional and economic system to the standards in force in the
European Union are the main task of the Committee for European Integration estab-
lished in August 1996. It is a central government body.?* The Committee for Euro-
pean Integration may be chaired by the Prime Minister or minister responsible for
European integration matters. Except for the Chairman and the Secretary of the Com-
mittee for European Integration, the Committee is composed of the ministers in charge

21 Accession Negotiations, op. cit., supra, n. 9, pp. 21-22.
2 Ibid., pp. 23-24.

B Ibid, pp. 20-21.

% Dz.U., No. 106 (1996), title 494.
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of key sectors of the administration involved in the integration process. Within the
negotiation process the Committee for European Integration recommends to the Coun-
cil of Ministers the adoption of the position papers which have been prepared and
approved by the Negotiating Team. The Chief Negotiator was made a member of the
Committee under a rule saying that the Chairman of the Committee may appoint three
additional members whose experience or functions could have a positive influence
on efficient execution of the tasks assigned to the Committee.

The Council of Ministers plays a key role in the decision-making process in the
context of the negotiation process. The Council of Ministers adopts the position pa-
pers upon a recommendation from the Committee for European Integration. Modi-
fications and amendments to the position papers also need to be approved by the
Council of Ministers. Modifications of the position papers, which took place for the
first time in spring 2001, have been necessitated by considerations of the progress
made in negotiations with the European Union, the chances of achieving the complex
aims and headway in adaptation activities, and re-assessments of the meaning of par-
ticular proposals in the context of additional analysis. Amendments in the position
papers are also made to accommodate any additions to the acquis communautaire
since submission of the original position papers by Poland.

The Prime Minister is responsible for the political direction of all aspects of the
negotiations. The Prime Minister issues guidance on the negotiation process in con-
sultation with the Minister of Foreign Affairs, the Secretary of the Committee for
European Integration and the Government Plenipotentiary for Poland’s European
Union Accession Negotiations. The political directorate of the negotiations is an in-
formal body. Its activities have so far been limited, especially in the period of techni-
cal negotiations. However, its role may increase when the negotiations approach their
culmination phase since more options of a political nature requiring immediate high-
level decisions may appear in this period.

The role of the negotiating structures within the Ministry of Forelgn Affairs
deserves separate description. The Minister of Foreign Affairs is the Head of the
Polish Delegation to the Inter-Governmental Conference on Accession and the part-
ner in talks with the EU foreign ministers who are members of the Council of the
European Union for General Affairs which also deals with enlargement matters. More-
over, diplomatic missions in the EU Member States and in the candidate countries co-
ordinate foreign contacts in the framnework of the negotiations. A particular role in the
negotiation process is played by the Polish Representation to the European Union. The
Representation provides ad hoc specialist support during the negotiations. Its role also
includes circulation of information and documentation between the Polish Govern-
ment and EU institutions.?> However, the Representation has a limited influence on
the work of the Negotiating Team.

35 Accession Negotiations, op. cit., supra, n. 9, pp. 24-25.
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V. European Union Structures Responsible
for the Negotiation Process

On the European Union side the current negotiating structures, institutions and
procedures have not changed much from the model followed during the last enlarge-
ment.2® The negotiations decision-making machinery within the Union is determined
by the inter-governmental character of negotiations.

As aresult, the key decisions are reserved for the European Council and the Council
of the European Union which guarantee and represent the element of inter-govem-
mental co-operation within the Union. Traditionally, the burden of preparation of
decisions and provision of technical facilities for the negotiations services rests with
the European Commission. Because of the technical character of the negotiation proc-
ess (excluding some exceptions) and the importance of the informal negotiations, the
role of the European Commission is more consequential than its formal responsibili-
ties suggest. The European Parliament has played a part in the enlargement process
since the entry into force of Treaty on European Union. It consists mainly in the
necessity of approval by the Parliament of the negotiations outcome, i.e. Accession
Treaties.

Although the European Commission does not have decision-making responsi-
bilities it plays a key role in the accession negotiations. First, it is the European Com-
mission which prepares the European Union’s draft common positions that are then
approved by the Council of the European Union. Second, the Council of the Euro-
pean Union may ask the European Commission to prepare proposals for resolving
specific problems when a deadlock in the negotiation arises.?’

. Within the European Commission the progress of the negotiation process is at
present co-ordinated by the Directorate—General for Enlargement (DG ELARG) which
reports to the Commissioner responsible for enlargement.?® The tasks of the DG
ELARG include: 1) managing and co-ordinating the legislation screening process;
2) co-ordinating the preparation of EU draft common positions; 3) preparing draft
legislation relating to the negotiations; 4) representing the Commission in discus-
sions on enlargement in the Council of the European Union; 5) co-ordinating techni-
cal services relating to the EU enlargement.?

Within the structure of the DG ELARG there are 13 teams. They are responsible
for negotiations with each candidate country (including Turkey). The work of the
teams is directed by the European Commission’s Chief Negotiators. The duties of the
teams are of a vertical nature — each of them prepares negotiations with one of the

%6 Mayhew,op.cit, supra,n. S, p. 69.

27 Avery,op. cit,supra,n. 1,p. 3

2 During the last enlargement, the role of the DG ELARG was played by the Task Force for the Accession
Negotiations consisting of four units reporting to the Commissioner responsible for external relations. Nicolai-
des,Boean,op. cit, supra, n. 7, p. 16. Prior to November 1999, i.e. the internal reform of the Commission,
a Task Force for the Accession Negotiations, with a similar structure, was responsible for the negotiations. Acces-
sion Negotiations, op. cit., supra, n. 9, p. 35.

2 Accession Negotiations, op. cit., supra, n. 9, p. 36. ~
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candidate countries — and a horizontal nature~ members of sub-teams share responsi-
bility for negotiations in one or more areas of negotiations with all the candidates (for
example, the team responsible for negotiations with Poland is simultaneously respon-
sible for negotiations in the environment area with all candidate countries). The com-
bination of vertical and horizontal responsibilities is meant to ensure cohesion be-
tween EU draft negotiation papers in relation to all candidate countries.>

In contrast to the EU Council presidency, the European Commission has at its
disposal the services of experts who can assist in the framing of proposals acceptable
to the parties to the negotiation. Traditionally, the European Commission would like
to be seen as an ally of candidate countries, negotiating with the Member States on
their behalf. Fulfilling this role, the European Commission may informally assist the
candidate countries by supporting them in defining and achieving negotiating goals.?!
However, this practice is circumscribed by the limits imposed by the institution’s
Union loyalties.?? Because of limitations in the formal negotiation procedures within
the Inter-Governmental Conference on Accession, a wide area of informal consulta-
tions lies open in cases where the European Commission plays a key role.

The inter-governmental character of the negotiation also means that the Council
of the European Union is the main decision-making body during the negotiations.
A Working Group for Enlargement has been established within the Council for the
purpose of the current enlargement. It usually consists of officials from the Commit-
tee of Permanent Representatives to the European Union. The group co-ordinates
most of the work related to the negotiations and, based on proposals from the Euro-
pean Commission, also submits proposals for points to be agreed to the Committee of
Permanent Representative to the European Union. These are subject to the formal
approval of the Council of the European Union®* Decisions of the EU Council are
taken by unanimous vote. The Presidency of the Council of the European Union is
responsible for presentation of European Union positions. The role of the Presidency
as regards the content of the common position increases in event of disagreement
within the EU Council. Then on the presidency rests the responsibility for working
out compromise decisions, as was evidenced in the course of the biggest dispute
among Member States during the present negotiations, which concerned the sub-
stance of the common position in the area of free movement of people. The timely
formulation of a common position in due time in this area was mostly due to the
Swedish Presidency, for which adherence to the accession negotiations timetable laid
down in the Strategy for Enlargement was a priority task.>*

The European Council is the most important decision-making body ensuring
the international character of the European Union. During the enlargement it is play-
ing a role similar to that formulated in Article 4 of the Treaty on European Union: it

30 JIbid., pp. 35-36.

3 Avery,op. cit,supra,n. 1, p. 6.

2 Mayhew,op. cit., supra,n. 5, p. 68.

3 Ibid, p. 69.

34147 Uniting Europe, 4 June 2001, pp. 1-2.



THE NEGOTIATIONS DECISION-MAKING MACHINERY 83

stimulates development of the enlargement process and defines the main directions of
this development. However, the role of the European Council is not limited to taking
decisions on measures aimed at enlargement of the Union. Earlier, too, during the
accession negotiations process decisions taken by the Council influence the pace and
progress of the accession negotiations. The European Union’s political commitment
to enlargement of the European Union needs to be continually reaffirmed and defined
in detail at successive summits of the European Council. This is particularly true for
the present enlargement which will have profound consequences for the functioning
of the Union. From this point of view the summit in Nice played a positive role,
approving not only a treaty reforming the institutions of the Union but also the Strat-
egy for Enlargement prepared by the European Commission. Decision on the date of
accession and the composition of the group of candidate countries to be admitted to
the European Union in the first wave will also be taken by the European Council.

The European Parliament, in accordance with the accession treaties ratification
procedure set up in Article 49 of the Treaty on European Union, will have to express
its consent to enlargement by an absolute majority vote in favour of the accession
treaties.>® The European Parliament’s role in the enlargement process takes a number
of forms. The enlargement-related of the European Parliament are co-ordinated by its
Foreign Affairs Committee. Once a year the Committee prepares reports on candi-
date countries which form the basis for resolutions on enlargement adopted at plenary
sessions. Also important for supporting the negotiation process is the co-operation of
the Joint Committee with the parliaments of the Associated Countries (including Po-
land). The Joint Committees serves as a forum for exchanging views on co-operation
between candidate countries and the European Union and for framing proposals for
activities that could streamline the enlargement process. But, essentially, at the present
stage of negotiations the role of the European Parliament is relatively limited as a result
of both time constraints and the preferences given for activities in other fields.?®

VI. Prospects for Conclusion of the Process

As in the cases of all previous accessions the real negotiations involve a number
of extremely complicated problems of fundamental importance to the parties to the
negotiation process. In the case of the present enlargement the key question is exten-
sion of the provisions of the Common Agriculture Policy to the candidate countries
as from the date of accession. It is on this point that differences between the parties’
starting positions are widest. Also of major importance for the final stage of negotia-
tions are other elements of the financial package, including the rules of the new mem-
bers’ structural policy entitlements and the mechanisms for adjusting their contribu-
tions to the Union budget in the first years of membership.

35 The European Parliament’s contribution to the accession process has been described in a study avail-
able on the Internat at http://www.europarl.cu.int/enlargement/positionep/ep_overview_en.htm.
3% Mayhew,op. cit., supra, n. 5, p. 68.



84 CEZARY BANASINSK!

It is not unlikely that in the final stage of negotiations there will also appear, as
suggested by the EU, the question of transitional periods for access of workers from
the Central and Eastern Europe to the Union labour market. However, some candi-
date countries — the ones furthest advanced in their preparations for membership,
notably Hungary — have accepted the EU proposals; others are most likely shelving
negotiations to the very last stage. Contrary to observers’ expectations it looks as
though an issue pressed by the candidate countries — transitional periods for purchase
of real estate in these countries by EU citizens — will in fact be resolved during the
present stage of talks. Only Poland has so far been unable to accept the EU proposals
and close negotiations in this area.

Practice has shown that in the final stage of negotiations the various outstanding
issues are not discussed separately but are lumped together in a form of framework
agreement — the final negotiation package. The experience of previous enlargements
points to the key role of the final stage of the negotiations which, in accordance with
the “road map” for the accession negotiations provided in the Strategy for Enlarge-
ment, is take place in mid-2002. Significant progress in the negotiations on the most
difficult questions (especially those with financial implications) will be achieved only
in the final stage of the process. Last-minute breakthroughs in the negotiations are
nothing new but typical in case of many difficult international negotiations and also
previous enlargements.” In this final phase of negotiations the centre of gravity in the
decision-making machinery will shift from the structures ensuring the efficiency of
the technical negotiation process to the political level.

3 Nicolaides,Boean,op. cit, supra,n. 7,p. 18.
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1. The European Council meeting held in Nice on 7-11 December 2000 is of
fundamental importance for the process of Union enlargement. The Heads of State or
Government adopted the “Enlargement Strategy Paper”! presented by the European
Commission which defined the timeline for the process of accession of new states;
before the conference in Nice, the EU declared that it would be in a position to take in
new members by the end of 2002, while the documents adopted at the Nice summit
included the statement? that the first group of new Member States should take part in
the European elections of 2004, which implies that the accession will take place by 1
January 2004 at the latest. Moreover, the European Council took political decisions
which wound up the work of the 2000 Intergovernmental Conference. The results of
the Conference as well as a political consensus reached in Nice is the Treaty of Nice
(ToN), signed on 26 February 2001,® which, after it enters into force, will amend the
EU founding treaties (the treaties establishing the European Communities and the
Treaty on European Union, TEU) for the functioning of a Union consisting of nearly
30 Member States.

From the formal point of view the ToN is, as mentioned above, a treaty amending
the EU founding treaties. Such an amendment requires, in accordance with Article 48
TEU,* the prior convening of “a Conference of representatives of the governments of
the Member States” (which, as far as the ToN is concemned, refers to the Intergovern-
mental Conference which was launched on 14 February and ended with the Nice
Summit). After the treaty is signed, it requires “ratification by all the Member States
in accordance with their respective constitutional requirements.” The draft the ToN
(its first version was submitted on 12 December 2000), after certain corrections clear-
ing up certain doubts had been made at the level of the Committee of the Permanent

' Enlargement Strategy Paper, presented by the Commission on 8 November 2000 together with a set of
its regular reports on candidate states’ progress towards accession. OJ C 80/1, 2001.

2 See para. 6 of the Presidency Conclusions adopted at the Nice Summit.

3 See OJ C 80/1, 2001.

4 Traktat o Unii Europejskiej [Treaty of the European Union], Introduction and translation by J. Barcz
(2000), pp. 92-93.

5 Practice shows that the ratification process in the case of the treaties amending the treaties establishing
the EU/TEC lasts several months. The Treaty of Amsterdam may serve as an example; it was signed on 2 Octo-
ber 1997 and entered into force on 1 May 1999.
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Representatives (COREPER), was submitted in mid-January 2001 to the legal serv-
ices of the European Commission for final drafting. The ToN was signed, as men-
tioned, earlier on 26 February 2001. Because of the length of the ratification practice
in the EU Member States it will probably enter into force by mid-2002 at the earliest.

I1. From the point of view of the enlargement process the ToN has a fundamental
importance in two dimensions: the substantive and the procedural (the speed of the
enlargement process).®

1. Substantive importance of the ToN. In the previous “waves” of enlargement
(1973, 1981, 1986, 1995) the candidates acceded to a Community/Union whose struc-
ture was clearly defined. During the last stage of the accession negotiations an “insti-
tutional adaptation” was brought about that was basically technical in character. The
coming enlargement of the European Union is of a different character from a qualita-
tive point of view, as, inter alia, it will double the number of Member States. Conse-
quently, “institutional” preparation has become necessary to face such a challenge.
When today’s candidates started their accession negotiations they did not know what
kind of institutional structure the Union would have at the date of their accession. The
importance of the ToN lies in the fact that, on the one hand, it eliminates these ques-
tion marks (which opens the way to completing the accession negotiations in the
“Institutions” chapter); on the other, it winds up the process of the Union’s own *“prepa-
rations” for enlargement; the ToN’s entry into force will signify that the Union is in
a position to welcome new Member States as of the end of 2002. The “Declaration on
the Future of the Union” (Declaration 23 of the Final Act annexed to the ToN) explic-
itly states that with ratification of the ToN the European Union will have completed
the institutional changes necessary for the accession of new Member States.” The
ToN, thereby puts an end to possible EU reservations saying that further preparation
of the Union in the “institutional” area will be necessary, which would result in slow-
ing down the speed of the enlargement process.

2. Procedural importance of the ToN. The efficient proceedings of the 2000 Inter-
governmental Conference (especially the fact that it completed its business in 2000,
as the Helsinki Summit Presidency Conclusions stipulated)® and the fact that a politi-
cal consensus was reached at the Nice summit and the ToN signed have a direct
bearing on the pace of the enlargement process. As mentioned earlier, the process of
ratification will take several months. The ToN will thus enter into force by mid-2002
at the earliest. Ratification of the accession treaty will also take several months. If
signature of the accession treaty and commencement of the ratification procedure is
conditioned by the entry into force of the ToN, a simple adding-up of the periods
required for ratification of both treaties (ToN and accession treaty) makes it clear that

6 Cf. ). B a r ¢ z: Konferencja Miedzyrzqdowa 2000. Gléwne problemy z polskiego punktu widzenia
(bilans pierwszego pétrocza) (2000).

7 See para. 2 of the Declaration, OJ C 80/85, 2001.

8 In the Presidency Conclusions adopted at the Helsinki summit (December 1999) the Member States
undertook ,,to make every effort to complete the Intergovernmental Conference on institutional reform by De-
cember 2000.”
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the possibility of joining the Union as of 1 January 2003 or even 1 January 2004
would be doubtful. That led the candidate states to propose that the ratification proce-
dures of both the ToN and the accession treaties be conducted in parallel.® Though
such an arrangement seems acceptable from the legal point of view, it would require
the agreement of all the current Member States. Completion on schedule of work on
the ToN is also of fundamental importance to conclusion of the accession negotia-
tions: otherwise it is not possible to close negotiations in the “Institutions” chapter
(decisions in this field are usually taken in the final stage of accession negotiations —
and the Declaration of the European Union (Declaration 20 of the Final Act annexed
to the ToN) is nothing more than the CP (Common Position) of the Member States in
the chapter “Institution”).

ITL. The scope of the ToN encompasses the issues which became the subjects of
debate at the 2000 Intergovernmental Conference. The Presidency Conclusions adopted
by the Helsinki European Council in December 1999 set out the Conference Agenda
in which it was stated that it would deal with the institutional issues that were not
disposed of at Amsterdam and which needed to be settled before enlargement. The
Conference was therefore to examine three principal issues (the so-called basic agenda):
the composition of the Commission, the weighting of votes in the Council and the
possible extension of qualified majority voting in the Council. It also stated that the
Conference should examine “other necessary amendments to the Treaties arising as
regards the European institutions in connection with the above issues and in imple-
menting the Treaty of Amsterdam.” Reforms of the European Parliament, the judicial
institutions, the Court of Auditors and two advisory bodies, the Economic and Social
Committee and the Committee of the Regions, were considered. The Conclusions
provided for additional clauses that made possible a further widening of the Confer-
ence agenda: these concerned the necessary amendments to the Treaties for develop-
ment of the Union’s so-called “second pillar” (Common Foreign and Security Policy)
and a general clause which authorised the States holding the EU Presidency to “pro-
pose additional issues to be included in the agenda of the Conference.” Several such
issues emerged on the threshold of the Conference: modification of the formula of so-
called “closer co-operation,” amendments to Article 7 TEU, simplification of the
provisions of the treaties, establishment of a new division of powers between the EU
and the Member States, investment of the Union with international legal personality,
establishment of a European public prosecutor’s office, definition of the notion of
“legislative act,” etc.'?

 See “The 2000 Intergovernmental Conference — the Polish Point of View,” Document presented by the
Minister of Foreign Affairs of the Republic of Poland, Bronislaw Geremek, on 14 June 2000 during the 5*®
Session of the Intergovernmental Conference on the Accession of Poland to the EU.

19 For a complete list of the proposals see Presidency Report to the Feira European Council, Brussels, 14
June 2000, CONFER 4750/00 (annex 7.3).

" Ibid., p. 50.

12 See “IGC 2000. Follow-up to the Feira European Council and Organisation of Work,” Brussels, 5 July
2000, CONFER 4755/2000.
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The Portuguese'' and French'? presidencies reaffirmed that the Conference should
concentrate on the institutional preparation of the Union for enlargement. At an infor-
mal European Council summit in Biarritz (13—14 October 2000) the Member States
agreed that only two additional issues should be included in the Conference Agenda:
amendments to Article 7 TEU and modification of the closer co-operation formula.'3
This approach contributed to speeding up the proceedings of the Conference as the
agenda was not encumbered with topics not related directly to the necessity of institu-
tional preparation of the Union for enlargement.'* The candidate states stressed that
these issues were of fundamental importance for the future structure of the European
Union. The candidates should, therefore, be able to participate in activities concern-
ing these issues immediately upon accession to the Union. The compromise reached
in Nice provides for a new Intergovernmental Conference to be convened in 2004 to
address four items: the division of powers between the European Union and the Mem-
ber States, the status of the Charter of Fundamental Rights of the European Union,
simplification of the Treaties, and strengthening the role of national parliaments in
the process of European integration. It is stressed in this context that “those candidate
States which have concluded accession negotiations with the Union will be invited to
participate in the conference. Those candidate states which have not concluded their
accession negotiations will be invited as observers” (which seems to suggest that the
first round of new accessions will take place on 1 January 2004 at the latest).!?

IV. Both the proceedings and the results of the Conference are of fundamental
importance for the candidate states as regards the above-mentioned substantive and
procedural circumstances. That is why they called for intensive consultations going
beyond the hitherto, somewhat modest Union practice (i.e. in the framework of the
so-called Structural Dialogue). The Helsinki Presidency Conclusions addressed these
expectations. The forthcoming Presidencies were to ensure that candidate countries
were “regularly briefed” on the progress of the Conference and “have the opportunity
to present their points of view on matters under discussion in the existing forums.”
Vague as these statements were, the candidates did indeed have the opportunity to

3 See Conseil européen informel de Biarritz (13-14 octobre 2000): compte rendu. The Charter of Funda-
mental Rights was formally adopted at the Nice summit as a political document. Poland’s position concerning
the Charter was presented at a special ,,hearing” of the candidate States on 19 June 2000 in Brussels. See
“Intervention de M Jerzy Kranz sous-secretaire d’Etat au ministaire des Affaires ctrangeres de la Republique de
Pologne, Bruxelles, le 19 juin 2000” (document in the possession of the author).

" Cf. para. 1.2.c. of Poland’s position (“The 2000 Intergovernmental Conference — the Polish Point of
View,” op. cit., supra, n. 9): ,,The Conference Agenda should concentrate on implementation of the objectives
laid down at the European Council meetings in Cologne and Helsinki in 1999, that is on preparation of the
European institutions for the enlargement process within a fixed period of time — to the end of 2002. Poland
notes the need for broad reforms of the European Unioa. It is in favour of and active and forward-looking
programme of such reforms. They should, however, be harmonized with the Agenda of the 2000 Intergovern-
mental Conference so that its activities are not prolonged and the dynamism of the enlargement process weak-
ened.”

15 Declaration on the Future of the Union, paras. 5,7, 8, OJ C 80/85-86. See also: Laeken Declaration on
the Future of the European Union, Annexed to the Presidency Conclusions — Laeken, 14 and 15 December
2001. Document SN 300/01 ADD1, p. 2.
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present their views and to be briefed on the proceeding of the Conference.'® The
starting point were letters sent by the foreign ministers of the candidate states in
January and February 20007 to Jaime Gama, the foreign minister of Portugal, the
country then holding the Presidency of the Council. Irrespective of this. during the
Portuguese Presidency and its French successor special meetings for the candidate
states were convened (in June and November). The topics of the Conference agenda
were also subjects of intensive consultations in the framework of political contacts.
Alone among candidate state Poland presented its position in a separate document. '8
Finally, in the framework of the European Conference, the heads of state and govern-
ment of the candidate countries had the opportunity to present their positions on the
eve of the European Council summit.

The main issues covered by the Polish document were as follows:

— composition of the Commission: Poland declared itself in favour of the “one
state one commissioner” principle;

— reweighting of votes in the Council: Poland argued for strengthening the demo-
graphic criterion and the need to compensate the “big” countries for forgoing their
“second” commissioner;

— Poland supported the idea of extending the number of areas where decision are
taken by a qualified majority; however, each such area should be analysed separately;
the idea of connecting these areas more broadly with the co-decision procedure pro-
vided in Article 251 TEC was supported,;

— reform of the European Parliament (EP): the number of seats should be limited
and the present system of allocation of seats (based on a principle of degressive pro-
portionality which favours the “small” states) should be modified; however, the part-
nership between “large,” “medium” and “small” states should be taken into account;

— reform of judicial institutions: in Poland’s view a reform of judicial institutions
is indispensable; however, the size of Member States’ representation should not be
reduced and amendments to the preliminary rulings procedure (Article 234 TEC)
should be introduced with caution;'®

— the Court of Auditors: as in the previous case the size of Member States’ repre-
sentation should not be reduced;

— advisory bodies , i.e. the Economic and Social Committee and the Committee
of the Regions: the number of seats in both these bodies should be reduced and their
representativeness should be strengthened;

16 Cf.J.Barcz, op. cit, supra, n. 6, para. 1.4,

7 See also Foreign Minister Bronislaw Geremek's letter of 24 January, forwarded at the beginning of
February 2000; M.A. Cichocki, O.Osica: “Listy do Jaime Gamy. Stanowisko krajow kandydujacych do
Unii Europejskiej wobec konferencji miedzyrzadowej 2000,” Centrum Stosunkéw Migdzynarodowych, Raporty
i Analizy, No. 4 (2000).

18 “The 2000 Intergovernmental Conference ~ the Polish Point of View,” op. cit., supra, n. 9.

% During the Conference it was mootedthat national courts should take over a part of the competence of
the Court of Justice in this regard. However, in its opinion, Poland noted that this would result in significant,
additional difficulties for the acceding States’ courts which have no experience of dealing with such questions.
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— other issues: closer co-operation should continue to be open in character and
must not on any account lead to a permanent categorisation of Member States; moreo-
ver, Poland was doubtful of the advisability of extending closer co-operation to the
EU Second Pillar (Common Foreign and Security Policy).

V. The provisions of the ToN regarding the basic agenda of the Conference are of
the greatest significance. As mentioned earlier, it covers three issues:

1. Composition of the Commission: Already at the 1996 Intergovernmental Con-
ference it had been decided that “big” countries’ loss of their entitlement to a second
Commission member would be compensated by a reweighting of votes in the Council
and reallocation of seats in the EP. During the Portuguese presidency it was stated
that permanent solutions should be found.?? However, almost till the end of the Con-
ference nothing but basic, though divergent options had been decided. Two approaches
emerged: the concept (supported by the “small” States) of “one state, one commis-
sioner” and the opposing idea of reducing the size of the Commission and introduc-
ing a system of rotation (this approach was supported by the “big ” States).

The compromise?! reached during the Nice summit foresees two stages as far as
the composition of the Commission is concerned: as from ! January 2005 the Com-
mission will consist of one representative of each Member State; once the Union has
grown to 27 Member States, the Council, acting unanimously, will cap the size of the
Commission at a number less than the number of Member States. It will also establish
a rotation system based on the principle of equality.??

It is worth noting that each new member will be entitled, at the time of its acces-
sion, to have one Commissioner (Article 4 para. 4 of the Protocol on Enlargement of
the European Union), which seems very important from both the political and practi-
cal point of view.?

2. The reweighting of votes in the Council proved a particularly difficult issue to
resolve and a compromise was reached only in the final stages of the Nice summit.
Several factors were considered: the “big” states expected to be compensated for the
loss of their “second” Commissioner. There emerged a general conflict between the
“small” countries (which insisted on a so-called “double majority” system under which
to be adopted a decision would need to be backed by both a majority of votes and
a majority of Member States) and the “big” which pressed for a a new system of
weighting votes (in which the demographic criterion would play a fundamental role).?*

0 Sec Presidency Report to the Feira European Council, op. cit., supra, n. 10, p. 13.

2 See Atticle 4 of the Protocol on Enlargement of the European Union, annexed to the ToN, OJ C 80/
51-52, 2001.

2 The difference between a “rotation system based on the principle of equality” and “exclusive rotation”
(the idea pushed by the “big” states) should be noted. The second means that “big” states would be wholly
exempt from the rotation requirement (as they would be granted a “permanent” member of the Commission).

B Aside from the discussed provisions, the ToN introduced further amendments relating to the function-
ing of the Commission: changes were made in the procedure for appointment of Commissioners (Article 214
TEC as amended by the ToN) and the position of the President of the Commission was strengthened (Article
217 TEC as amended by the ToN).

2 See Presidency Report to the Feira European Council, op. cit., supra, n. 10, pp. 19 ff.
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Irrespective of this, all the current Member States wanted to establish a vote weight-
ing system that, after the enlargement of the Union, would prevent the least efficient
members from hindering the decision-making process.

At Nice?S the “small” states attained a version of the “double majority” system
under which Council decision will require at least 258 (out of 345) votes in favour, cast
by a majority of members (if the Treaty requires them to be adopted on the recommen-
dation of the Commission) or by at least two-thirds of the members (in other cases). The
position of the “big” states was at the same time strengthened. The demographic crite-
rion was strengthened by the new weighting of votes that was eventually adopted (as
the five “big” states will command 60% of votes).26 Moreover, another check was intro-
duced involving the percentage of the population of the Union in the vote on a given
subject: at the request of a Member State a check it has to be determined that a decision
has the backing of the Member States representing at least 62% of the total population
of the Union. If it does not, the decision will not stand. This arrangement strengthens
the position of the “big” states. It should also stressed that the number of areas in which
decisions are taken by qualified majority voting is at the same time covered by the co-
decision procedure (Article 251), which means that the allocation of seats in the Euro-
pean Parliament is also important.?’ In this context the position of Poland as a future
Member State is very advantageous. This is no so much a matter of Poland and Spain
both receiving 27 weighted votes (which is extremely important from the prestige point
of view), as of the consequences resulting from belonging to the group of “big” states.

3. Extension of the areas where decisions are taken by qualified majority voting
(QMV). In the course of the discussions it became evident that QMV was one of the
most controversial questions.? This is not surprising as extending the areas where QMV
applies is considered by the present Member States to be the principal mechanism which
(together with closer co-operation) will be the main factor influencing the dynamism
and evolution of integration afier enlargement. However, although over 70 new areas of
decision-taking by QMV were discussed before the informal European Council meet-
ing in Biarritz that number was in the end reduced to 30-35% and the consensus reached
in Nice covers 27 areas (22 from the entry into force of the ToN; as for the rest of the
areas, the introduction of QMV depends on various conditions).>

From the point of view of enlargement of the Union this issue is of great impor-
tance primarily for the present Member States. Extension of the number of areas
covered by QMV will enable them to maintain control over the speed and course of
the process of integration. It will also insure against progress being blocked by the

25 See para. 2 of Declaration (no 20) on the Enlargement of the European Union, O] C 80/82-83, 2001.

% Furopean Commission document SEC(2001)99 of 18 January 20001, par.C.

27 Germany is the only Member State which has kept its present number of seats in the EP (99).

28 gee “IGC 2000, Follow-up to the Feira European Council and Organisation of Work,” 5 July 2000.
Document CONFER 4755/00, p. 3.

2 See “IGC 2000, Presidency Note Extension of Qualified Majority Voting,” Brussels, 28 September
2000, Document: CONFER 4776/00.

30 See European Commission Document: SEC(2001)99 of 18 January 2001, para. [1A and the annexed list
of areas covered by QMV.
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least efficient (new) Member States. Though the candidate states were in favour of
this line of reform, they wanted each area to be examined separately. This was be-
cause the candidate states have not been able to identify their interests in each area.

VI. Among the “other necessary amendments” referred to in the “basic agenda”
the following should be mentioned:

1. European Parliament. In the course of the Conference the necessity of limiting
the number of seats was accepted. Initially it was decided to maintain the upper ceil-
ing laid down in the Amsterdam Treaty — 700 members (Article 189, ex-art 137 TEC)*!
— but the ToN has establishes a new one (732).3? The interim measures adopted are as
follows. The total number of MEPs for the 20042009 term will be the number of
representatives of the “old” Member States plus the number of representatives of the
new Member States resulting from accession treaties signed by 1 January 2004 at the
latest. If the total number of representatives is less than 732, a pro rata adjustment will
be made so that the number is as close as possible to 732. Article 189 and the new
distribution of seats in the EP will take effect as from the elections in 2009.?* Because
the new States will accede to the Union at some date between 2004 and 2008 the
number of MEPs may temporarily exceed 732.3% As far as the allocation of seats in
the EP is concerned, two options were discussed during the Conference: simple ex-
trapolation of the current system (the principle of degressive proportionality) or
a strengthening of the demographic criterion in conjunction with the necessity of the
compensating the “big” states for the loss of their “second” Commissioner. The ToN
provisions reduce the number of representatives of the present Member States by 91
(only Germany and Luxembourg will have the same number of MEPs as at present).
Poland, like Spain, will obtain 50 seats. Generally speaking, the provisions of the
ToN are in line with Poland’s position regarding both the reduction of seats in the EP
and the demographic criterion.’

2. Judicial institutions. A radical reform of the system was carried out. This re-
sulted from the fact that both the Member States*® and the Community institutions®’

31 Cf. Presidency Report to the Feira European Council, op. cit., supra, n. 10, pp. 33 ff.

32 Article 189 TEC as amended by the ToN, OJ C 80/50, 2001.

3 See para. 1 of Declaration on the Enlargement of the European Union, OJ C 80/50.

34 Sec Protocol on Enlargement of the European Union, Article 2, O] C 80/49, 2001. Sec also European
Commission Document SEC(2001)99, 18 January 2001.

35 The European Parliament position was considerably strengthened. A number of areas where a decision is
adopted by a qualified majority is at the same time subject to the co-decision procedure (whereby the assent of the
EP is required before a decision can become effective). This applics to seven areas (Articles 13, 62, 63, 65, 157,
159, 191 TEC); in the case of Article 161 the direct assent of the EP is nceded. The ToN regulates a number of
other questions relating to the functioning of the EP: Article 191 deals (under the co-decision procedure) with the
governance of political parties at European level as well as their funding; Article 190 regulates performance of the
duties of Members (though questions rclating to taxation require unanimity within the Council). The position of
the EP was also strengthened in the areas covered by Article 230 and Article 300.6 TEC. Nevertheless, the EP
considered the decisions of the Nice European Council in these arcas to be unsatisfactory. Cf. European Parlia-
ment: Overview of the Results of the IGC, Brussels, 19 December 2000, Document CM/427130 EN.

36 Cf. “Interim Report on Amendments to be Made to the Treaties regarding the Court of Justice and the
Court of First Instance,” Document CONFER 4729/00 presented on 4 April 2000 in the framework of the
Conference.
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agreed on the necessity of such a reform. Both the Court of Justice and the Court of
First Instance had been overloaded with cases (especially after the entry into force of
the Amsterdam Treaty) and it became obvious that the overload would only increase
the enlargement process went forward,® not least because the judicial authorities of
the new Member States are not very efficient.

The ToN reforms in this area cover the following:

— concretization of the structure of the judicial organs: the Court of First Instance
will be granted the status of a Community institution; moreover judicial panels will
be established (staff cases, actions in the field of intellectual property rights);

— improvement of the efficiency of the Courts by introduction of changes in their
internal structures (establishment of a so-called “grand chamber,” changes in the struc-
ture of the chambers, the possibility of appointing Advocates-General in the Court of
First Instance);

~ improvement of the division of jurisdiction between the Courts, while preserv-
ing the Court of Justice’s full competence in the field of ensuring uniformity in the
application of Community law.*®

From the point of view of the candidate states a requirement relating to national
representation in the Courts seems crucial: Article 221 stipulates that the Court of
Justice shall consist of one judge per Member State; under Article 224.1 the Court of
First Instance is to comprise at least one judge per Member state. Proceedings under
Article 234 TEC (preliminary rulings) have been modified — they will not put an not
additional burden on national courts. It is important, though, that the ToN provisions
of the ToN make possible further reorganisation of Community judicial institutions
by simplifying procedures: a number of cases may be determined directly by the Coun-
cil (acting by a qualified majority); other cases are included in the Statute or the Rules
of Procedure (approved by the Council acting by a qualified majority).*°

3. The Court of Auditors and the advisory bodies of the institutions. Article 247.1
stipulates that the Court of Auditors shall consist of one representative of each Member
State, which is of great importance from the point of view of the candidates.*! As far as
the Economic and Social Committee and the Committee of the Regions are concerned,
the ToN limits the number of members of each committees to 350 (Article 258 and

37 Cf. “The Future of the Judicial System of the European Union,” a ,,discussion paper” presented by the
Court of Justice and the Court of First Instance on 10 May 1999.

3 Cf. H.-J. R ab ¢: “Zur Reform des Gerichtssystems der Europdischen Gemeinschaften,” 5 Europarecht
(2000), pp. 811 ff.

3 See, in the Polish literature, J. B a r ¢ z: “Reforma wspdlnotowych organéw wymiaru sprawiedliwosci
w pracach Konferencji Migdzyrzadowej 2000,” in: C. M ik (ed.): Materialy z konferencji naukowej, Torun 16—17
listopada 2000, B. K u r ¢ z: “Traktat Nicejski a reforma unijnego sadownictwa,” Sprawy Miedzynarodowe
(2000), Vol. 4, pp. 27 ff.

40 Cf. Document SEC(2001)99 of 18 January 2001, para. E.

41 Also introduced were amendments relating to the European Central Bank (the Council, acting unani-
mously, may amend rules governing the decision mechanism in the ECB Executive Board) to the European
Investment Bank (the Council, acting unanimously, may change the composition of the Executive Board and
amend the rules governing the decision-making procedure). Cf. Document SEC(2001)99 of 18 January 2001,
para. G.
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263.2 respectively). The democratic legitimacy of both Committees has been strength-
ened: the Economic and Social Commiittee is to consist also of “representatives of or-
ganised civil society;” in accordance with Article 263 the representative in the Commit-
tee of the Regions must either “hold a regional or local authority electoral mandate or
[be] politically accountable to an elected assembly” of one of the Member States. These
amendments are fully in line with the course of the administrative and local government
reforms in Poland. Poland, like Spain, was given 21 seats in each Committee.*?

VII. Two issues — relating to closer co-operation and amendments to Article 7 —
were added to the agenda of the Conference.

1. Closer co-operation. The question of closer co-operation was included in the
Conference agenda for two principal reasons: on one hand, the Member States were
to co-operate in important areas associated with the integration process within the
framework of the treaties establishing the European Union, as integration would be
threatened if Member States undertook co-operation (as in the case of the initial pe-
riod of the operation of the Schengen area) outside the treaties. On the other hand, the
closer co-operation mechanism would enable the most efficient Member States to
exert an influence on the course and dynamism of the integration process. If we disre-
gard the very interesting but rather nebulous speculations about the future of the
Union in the speeches of political leaders, it is precisely to closer co-operation that
such ideas as an EU “inner core” or “pioneering group of states” refer.

During the Portuguese presidency several options in the framework of so-called
“predetermined” closer co-operation (Economic and Monetary Union, the Schengen
accords) and the enabling clauses provided in the relevant provisions of the TEU and
TEC* were decided on. It was thought, however, that closer co-operation could be
made more flexible by reducing the number of the Member States required to under-
take such co-operation (under the provisions of the Amsterdam Treaty closer co-
-operation measures must involve at least a majority of Member States, i. €. eight) and
abolishing the veto. Some of the Member States and the candidate countries feared
that closer co-operation would lead to a permanent categorisation of the Member
States and to the elimination of some of them (especially the less efficient) from
important areas of the integration process.*

The ToN measures provide for a balanced compromise.** On the one hand, the
number of Member States required to undertake closer co-operation was reduced (it
is still eight,?¢ but it should be remembered that new States will be joining the Union,
which means in effect a relative lowering of the ceiling) and veto powers with respect
to closer co-operation in the framework of the TEU and TEC ( Third Pillar) were
abolished; in the Second Pillar the Member states may challenge a European Council

42 Scc paras. 3 and 4 of Declaration on Enlargement of the European Union, OJ C 80/83-84, 2001.

43 See Presidency Report to the Feira European Council, op. cit., supra, n. 10.

Cf. “The 2000 Intergovernmental Conference — the Polish Point of View.” op. cit, supra, n. 9, para. 3.2.
4 Document SN 1247/01, pp. 16 ff.

4 Article 43 para. A TUE as Amended by the ToN, OJ C 80/11 fT,, 2001.
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decision. On the other hand, a number of principles were established which will pre-
vent the emergence of a permanent division among the Member States or the elimina-
tion of some of them from important areas of integration: enhanced co-operation is
excluded from areas which fall within the exclusive competence of the Community,
must respect the acquis communautaire, must not undermine the internal market or
constitute a barrier to trade between the Member States, and must be open to all
Member states.

2. Amendments to Article 7 TEU. This issue emerged during the Conference in
relation to the Austria case.*” The fact of the matter is that Article 7.2 TUE provides
for the imposition of major sanctions (suspension of certain rights of Member states,
including voting rights in the Council) if it is found that “a serious and persistent
breach” (Article7.1) of the principles referred to in Article 6.1 (“principles of liberty,
democracy, respect for human rights and fundamental freedoms and the rule of law”)
has occurred. It does not provide for any “interim” effects. At first, it seemed impos-
sible to include this issue in the agenda of the Conference because of the political and
controversial context.*®* However, a turning point was reached in the first months of
the French presidency when the scope of the envsiaged modification of Article 7 was
determined. During the informal meeting of the European Council in Biarritz (13-14
October) the States agreed to include the issue to the agenda of the Conference*® and
the modifications were accepted during the Nice summit.>® Article 7.1 as amended by
the ToN provides that the Council (acting on a four-fifths majority of Member States)
may determine that there is a “clear risk” of a serious breach by a Member State of the
principles mentioned in Article 6.1 TEU and may then consider “appropriate recom-
mendations.” Before making such a determination, the Council must hear the Mem-
ber State concerned and it may call on independent persons to submit a report on the
situation of the Member State concerned.

Undoubtedly, these modifications enhance the democratic legitimacy of the Un-
ion. However, they apply to the Member States only. Whether the candidate countries
respect the principles set out in Article 6.1 (as a criterion of becoming a Member of
the Union) is scrupulously monitored in, inter alia, the regular reports of the Euro-
pean Commission on their progress towards the accession.

VIIL The President of the European Commission, Romano Prodi, was very meas-
ures in his opinions concerning the ToN, pointing out that “Nice was a clear demon-
stration of what is meant by agreement on the lowest common denominator.”*! Never-

47 SeeM.Hap pold: “The EU Member States Response to Freedom Party Participation in the Austrian
Government,” 40 International and Comparative Law Quarterly (2000), part 4, pp. 953 ff.

¢ Cf. Presidency Report to the Feira European Council, op. cit., supra, n. 10, annex 7.3. (“Other issues
examined by the Conference”).

4 Cf. Commission’s approval on the eve of the Biarritz meeting (,,IGC: the Commission proposes an
addition to Article 7 of the Treaty on respect for democratic values,” DN.IP/00/1116. Date: 2000-10-04) and the
European Council decision (Conseil européen informel de Biarritz, 13—14 octobre 2000: compte rendu.

50 See: Article 1 of the ToN, OJ C 80/6, 2001.

5! In a speech in the European Parliament on 17 January 2001 (,,The time has come for a properly struc-
tured debate on the future of Europe™).
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theless, from the point of view of enlargement of the EU, the ToN constitutes an
important stage for the following reasons.*

— The ToN is an instrument (together with Agenda 2000) which makes it possible
to complete the reform of the EU and which expresses the EU’s readiness to welcome
new Member States by the end of 2002;

— It ensures the presence of representatives of the new Member States in the
Communities’ institutions (the Commission, judicial bodies and the Court of Audi-
tors), and the allocation of seats in the European Parliament and in the advisory insti-
tutions corresponds more or less to the demographic potential of Poland;

— Although there was some disagreement over weighting of votes in the Council
during the Nice summit, the results of the summit are very advantageous for Poland.
This is not just a question of the number of weighted votes allocated to Poland (which
is important from the point of view of the prestige of the state); what really matters is
the possibility of subjecting a decision (adopted by a qualified majority) to a check
based on the population of the EU (the criterion being 62% of the total population of
the EU) — which puts states with a bigger demographic potential in a stronger posi-
tion — and the allocation of seats in the European Parliament (as decisions taken by a
qualified majority are usually adopted under the co-decision procedure);

~ The ToN provides for a deep reform of judicial institutions. Making their func-
tioning more effective will to some extent make up for the the ineficiency of the
judicial institutions of the new Member States;

~ Closer co-operation is undoubtedly a measure enabling the most dynamic Mem-
ber States to determine the course and pace of the integration process, however, the
ToN has put in place a concrete barrier aimed at preventing the new Member states
becoming permanently marginalised (labelled as second-class members) or exclided
from the most important areas of integration (the common market).

Undoubtedly, from the point of view of the speed of enlargement rapid ratifica-
tion of the ToN by the Member states is the most important thing, since otherwise the
accession negotiations (the “Institutions” chapter) may be delayed.

52 To the Polish position as far as the ToN is concerned - see: J. Barcz etal. (ed.): The Treaty of Nice —
The Polish Point of View (2001).
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1. Introduction

The Schengen Agreement, signed by France, Germany and the Benelux countries
(Belgium, Luxembourg and the Netherlands) in 1985, set as an objective the “gradual
abolition of controls at the common frontiers.” It provided no more than a skeletal
framework for realising this goal. Five years later, in 1990, the Schengen Implement-
ing Convention' (“the Schengen Convention”) established both an institutional struc-
ture and instruments for the removal of internal border controls and the strengthening
of those at the external Schengen border.? The Schengen States had their own execu-
tive body, the Executive Committee, to give effect to the many and varied measures
set out in the 1990 Convention.?> These measures included enhanced co-operation in
areas directly linked to free movement, such as asylum, visa and immigration policy.
But they also included wider “flanking” measures on police and judicial co-operation
and the establishment of a Schengen-wide database, the Schengen Information Sys-
tem (SIS). Co-operation between Schengen States to establish an area of free move-
ment of persons developed initially outside the framework of the EU Treaties, it was
meant to be a test project for a future Union-wide police and judicial area.* As the
number of EU Member States participating in Schengen has grown, from five in
1985 to 13 in 2001,° so the pressure has mounted for Schengen co-operation to be
brought within the European Union. The Amsterdam Treaty 1997 brought the Schengen
bodies and acquis within the framework of the European Union and the two subse-

! 0J L 239, 22/09/2000, p. 19.

2 The Convention is open for the all of the Member States of the European Union and only a EU Member
State can adhere to the Convention (Art. 140 of the Schengen Convention).

3 See W.Czaplins ki “Uklady z Schengen jako przyklad nowych form wspélpracy panstw
czlonkowskich UE,” in: B. Géralczyk (ed.): Polska Policja na drodze do UE (2000); SM.Amin,J. Jus-
ty o s k i: Instytucje i porzqdek prawny Unii Europejskiej na tle tekstow prawnych oraz orzecznictwa
Europejskiego Trybunatu Sprawiedliwosci (1999).

4 P.Twomey: “Cooperation Injusticec and Home Affairs: Structures, achievements and proposals for
the future,” in: PG. X uereb (ed.): State of the European Union Conference (1997).

5 All EU Member States other than Ireland and the UK. Iceland and Norway also apply the Schengen
acquis by virtue of an Association Agreement with these countries — Agreement concluded by the Council of
the European Union and the Republic of Iceland and the Kingdom of Norway concerning the latters’ associa-
tion with the implementation, application and development of the Schengen acquis (OJ L 176, 1999/07/10,
p. 36).
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quent decision defining the acquis® and providing the legal basis’ for this acquis
completed the first stage of such integration. The approach was one of “flexible”
incorporation. A Protocol® annexed to the EU Treaties makes clear that the acquis as
incorporated only applies to the 13 EU Member States that are parties to the 1990
Convention. At the same time as deciding to incorporate the Schengen acquis, the
European Union set itself the objective of developing “an area of freedom, security
and justice in which the free movement of persons is assured in conjunction with
appropriate measures with respect to external border controls, asylum, immigration,
and the prevention and combating of crime.”® The participation of Poland in that
acquis will thus have a material impact on involvement in measures developing the
area of freedom, security and justice and, in particular, ability of these countries to
shape proposals and influence policy. Full application of the Schengen acquis re-
mains a tremendous challenge not only for Poland but also for the current Schengen
countries which will have to accommodate in the Schengenland extensive Polish land
borders to the east but also all other countries acceding to the EU. The process of
understanding the complexity of the Schengen acquis, its legal and organizational
framework requires a great deal of administrative resources, analysis, legislative and
institutional changes and has now entered into the final stage of the accession nego-
tiations.

2. The Main Elements of the Schengen Convention
2.1, Removing Internal Border Controls

The “gradual abolition of controls at the common frontiers” is the overriding ob-
jective of the 1985 Schengen Agreement. The 1990 Convention establishes the insti-
tutional framework and means for achieving this goal. Subsequently, the Schengen
provision in this area fulfils the EC requirement to adopt measures “with a view to
ensuring, . . . the absence of any controls on persons, by the citizens of the Union or
nationals of third countries, when crossing internal borders”.!® It does not seek, how-
ever, to loosen or lift controls but, rather, to transfer these “away” from internal bor-
ders of the Schengen states. This means that controls will take place within the terri-
tories of individual Schengen States or, more usually in the case of travellers subject
to passport or visa checks, at the external frontiers of the Schengen area. Controls at
the borders between Schengen States may however, be re-instated at any time on the

6 Council Decision 1999/435/EC of May 20® 1999.

7 Council Decision 1999/437/EC of May 20® 1999.

8 Protocol Integrating the Schengen Acquis into the Framework of the European Union (OJ C 340, 1997/
11/10, p. 93).

? Article 2 of the Treaty on European Union.

10 Allocation of the Schengen Convention provisions on crossing internal borders makes the Council
proposal for a Directive on the abolition of internal border controls redundant. SeeR.Cholewinski paper
“No Right of Entry: The legal regime on crossing the EU external border” — part of the ILPA conference (11-12
May 2001) pack on Development of the EU's Borders. Schengen and Beyond — for more on EC regulation on
the border crossing in the EU.
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grounds of public policy or national security.!! Full advantage of this clause takes
permanently France which invokes the checks at its borders with Belgium and Lux-
embourg, on the grounds that “Dutch drugs policy jeopardises its ability to guarantee
its internal security.”'?

2.2. Movement of Persons in Schengen

Once & person is admitted into the Schengen area, he or she enjoys freedom of
movement throughout the Schengen States.!* For all non-EU nationals freedom of
movement within the Schengen area is limited to three months. A Schengen state
could also grant a long-stay visa for the time over three months, but such visas are
subject to national law and do not permit to free circulation among the Schengen
states, but only give right to transit through other Schengen states without a visa on
the way to the Schengen state that issued the permit.'* Moreover, there are stringent
conditions for entry and more thorough checks which include not only “conditions
governing entry, residence, work and exit but also checks to detect and prevent threats
to the national security and public policy of the Contracting Parties.”!* Most of the
Schengen provisions regulating the movement of persons concern these third country
nationals, classified as “aliens” in the Convention. In addition to travel documents
and visas, they may be required to produce documents demonstrating “the purpose
and the conditions of the planned visit” and proving that they have “adequate means
of support” both for their stay and their return journey.!6

The conditions set out in the Convention establish a minimum threshold for entry
common to all the Schengen States. But the actual conditions for entry may, by a process
of cumulation, be even tighter.!” Schengen States, although obliged to refuse entry to
any person who does not reach the minimum threshold for entry, are not similarly
obliged to admit those who do.!® In some respects the Convention enlarges, rather
than extinguishes, individual Schengen States’ national powers or discretion as re-
gards the criteria for entry. Decisions made at a national level take effect throughout
the Schengen area. So if any one Schengen State considers an alien to be a threat to
its, or any of the other Schengen States’, public policy, national security or interna-
tional relations, then that alien must be refused entry into Schengen territory.'® Ex-
ceptionally, however, a Schengen State may admit, into its own territory only, an alien

' Article 2(2) of the Schengen Convention.

121988 Annual Report on the implementation of the Schengen Convention (10846/1/99 (limite) CATS 23
ASIM 36 COMIX 223 (Statewatch European Monitor, 2001).

13 Articles 19-24 of the Schengen Convention,

" S.Peers: EU Justice and Home Affairs (2000), p. 67.

15 Article 6(2)(a) of the Schengen Convention.

16 Ibid., Article 5(1)(c) of the Schengen Convention.

17" House of Lords Select Committee on the European Communities: Incorporating the Schengen Acquis
into the European Union (31st Report, Session 1997-1998).

18 Under Article 5(1) aliens who satisfy the entry conditions may be admitted but those who do not satisfy
the entry conditions in any one of the Schengen States must be refused entry under Article 5 — ibid.

9 Ibid., Article 5(1)(e).
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who has failed to satisfy the entry conditions on “humanitarian grounds, on grounds
of national interest or because of international obligations.”??

The means for implementing the common entry conditions include harmonising
visa policy,?! introducing carrier liability,? and imposing penalties on those assisting
unlawful entry.?

Detailed provisions on the criteria for determining the State responsible for exam-
ining asylum applications no longer apply since the entry into force, on 1 September
1997, of the Dublin Convention.2* This contains rules similar to those in the Schengen
Convention but has a wider geographical scope as it applies in all EU Member States.

2.3. Police Cooperation

Police co-operation is another key element of the Convention.? This is based on
mutual assistance between police authorities in the Schengen States to prevent and
detect criminal offences, provided this does not involve the application of “measures
of constraint” on the part of the police from whom assistance is sought.?6 Police
authorities may also, on their own initiative, exchange information without a formal
request for assistance if this may help “prevent future crime and offences against or
threats to public policy and security.”?? This is one of the tasks which liaison officers,
seconded in the framework of bilateral or multilateral agreements to police authori-
ties in other Schengen States or to third countries, may perform.?8

Co-operation is not limited to exchanges of information, but may be operational
in character. There are detailed rules on cross-border surveillance? and a hot pur-
sui’® which enable police officers from one Schengen State to cross the border into
another to continue their operations. In urgent cases, this can be done without obtain-

20 Article 5(2). There is a similar provision in Article 25(1) on issuing residence permits. The refercnce to
“humanitarian” grounds and/or “international obligations™ for granting entry, visas or residence permits must
include the ECHG, even though the Schengen drafters disdained to refer the ECHR at all. Article 8 ECHR will
often grant rights to renewal of a residence permit if there are established family ties, and some Member States
interpret the ECHR or other international to mean that family members have to be admitted see, S. Pecrs, op.
cit., supra, n. 14.

21 Articles 9-18 of the Schengen Convention, currently replaced by the Council Regulation (EC) No 539/
2001 of 15 March 2001 (OJ L 081, 2001/03/21, p. 1).

22 Atticle 26 of the Schengen Convention.

3 [bid., Article 27(1).

24 A Protocol agreed in Bonn on 26 April 1994 providcs that the Schengen rules on asylum will no longer
apply upon the entry into force of the Dublin Convention determining the State responsible for examining
applications for asylum lodged in one of the Member States of the EU. This Convention is open only to mem-
bers of the EU. It entered into force in Austria and Sweden on 1st October 1997, and in Finland on 1st January
1998 — House of Lords Select Committee on the European Communities, op. cit., supra, n. 17.

3 A.Kow eszko: “Migdzynarodowa wspélpraca policyjna,” in: G 6ralc z yk, op. cit., supra, n. 3.

% Article 39(1) of the Schengen Convention.

21 [bid., Article 46.

2 Ibid., Article 47.

¥ [Ibid., Article 40.

3% Ibid., Article 41.
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ing prior authorization.3! A third type of operational co-operation concerns control-
led deliveries of drugs.>? This enables police and customs authorities to follow a drugs
trail to its final destination.

Co-operation is also present in a number of other areas, too. These include provi-
sions on mutual assistance in criminal matters,’? extradition®® and the transfer of the
enforcement of criminal judgments’® which build on existing international Conven-
tions. There are also safeguards to prevent prosecution for the same offence in more
than one Schengen State.3¢ National laws on some aspects of drugs policy relating to
illegal trafficking, seizure and confiscation of assets derived from such traffic, and
controlled deliveries of drugs are to be harmonised,’’ as are minimum rules on the
purchase, possession, sale and surrender of firearms and ammunition

2.4. The Schengen Information System (SIS)

A computerised joint information system - the Schengen Information System -
enables Schengen States to exchange data in order to maintain public policy and
security, including national security, and to apply the provisions of this Convention
relating to the movement of persons.3® Each Schengen State has a national computer
system with a complete Schengen-wide data file. A central technical support function
in Strasbourg ensures that data entered in one national system is automatically trans-
mitted to the other sections. This means that all Schengen States have access to
a common pool of data via their own national systems.*°

The persons in relation to whom data may be stored in the SIS include those being
sought for extradition, aliens whose entry is objected to by any one Schengen State,
missing persons or persons deemed to be in need of police protection, and witnesses
and persons to be summoned or notified by judicial authorities in connection with
criminal proceedings.*! In addition, data may be included on persons or vehicles for
the purposes of carrying out a discreet surveillance or specific checks.*? Personal data
entered for this purpose must relate to an individual suspected of committing or being
likely to commit extremely serious offences or who may present a serious threat to

31 Each Schengen state, declares however in relation to each of their neighbouring countries (i) the right of

other officer to apprehend a suspect on their territory, (ii) the area or a time frame of the of the operation of
foreign officers in hot pursuit, (iii) the categories of criminal offence in relation to which such pursuit is possi-
ble (Art. 4.1 2-4). :

32 [bid., Article 73

3 Ibid., Articles 48-53.

34 Ibid., Articles 59-66.

35 Ibid., Articles 67-69.

% Ibid., Articles 54-58.

3 Ibid., Articles 70-76.

38 Ibid., Articles 77-91.

¥ Ibid., Article 93.

% K.Lenaerts,P.van Nuffel: Constitutional Law of the European Union (1999).

41 Articles 95-98 of the Schengen Convention.

2 Ibid., Article 99(1).
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national security.*> The SIS may also contain information on objects, such as stolen
vehicles, firearms, identity papers or blank official documents, and registered bank
notes.*

The personal data which may be entered in the SIS include, in addition to name,
date and place of birth, sex and nationality, any specific, objective and physical char-
acteristics not subject to change as well as information indicating whether a person
may be armed or violent.* Personal data revealing racial origin, political opinions or
religious or other beliefs, as well as personal data concerning health or sexual life,
must not be entered in the SIS.*¢ It is not clear whether this prohibition would pre-
clude the inclusion of such data if it were characterized as a permanent, specific,
objective and physical characteristic (for example, racial origin) or if it were consid-
ered relevant to preventing threats to public safety or security.*’

Access to data contained in the SIS is restricted to officials responsible for border,
police or customs checks and those concerned with the entry and movement of al-
iens.*® An EC national may not be listed in the SIS as a person to be denied entry. This
general rule however, does not apply to the EC national family member who is a third-
country national. In this case such family member who present threat to public policy
in all Member States may be listed in the SIS and consequently denied entry.*’ Analy-
sis of the structure of the records stored on persons indicates also that data stored
under Art. 96 (unwanted persons) makes up 89% of the all entries related to persons
(art. 94-99).5°

2.5. Data Protection

All Schengen States must adopt national laws ensuring a level of data protection
at least equal to that provided for in the 1981 Council of Europe Convention for the
Protection of Individuals with regard to Automatic Processing of Personal Data. The
Council of Europe standards apply to all data processed automatically, and to some
manually processed data. There are additional criteria on limiting the categories of
users and the purposes for which data may be used, accuracy of data, recording of the
transmission and receipt of data, and liability for damage caused by the transmission
and use of inaccurate data.

Before exchanging any data under the Convention, each Schengen State must
establish an independent national supervisory authority to monitor compliance with

43 Ibid., Articles 99(2) and (3).

4“4 [Ibid., Article 100.

4 Ibid., Article 94(3).

4 Ibid., Article 94(3).

47 Based on Article 6 of the Council of Europe Convention for the Protection of Individuals with regard to
the Automatic Processing of Personal Data (28/01/1981)

8 Article 101 of the Schengen Convention.

¥ Peers,op. cit, supra, n. 14.

3¢ Based on the figures published in the human rights watchdog organization JUSTICE, in their publica-
tion The Schengen Information System, A Human Rights Audit (2000).
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the data protection rules.’! There are additional safeguards for data exchanged be-
tween police authorities, based on the standards set out in the 1987 Council of Europe
Recommendation regulating the use of personal data in the police sector.5? These are
supplemented by specific conditions for information exchanged without a prior re-
quest in the general interests of crime prevention, public policy and security.>

In the case of the Schengen Information System, the independent national super-
visory authority responsible in each Schengen State for monitoring compliance with
the general data protection rules of the Schengen Convention must also supervise the
data file of the national section of the SIS. Representatives from each national body
serve on a joint supervisory authority whose task is to supervise the central technical
support function of the SIS in Strasbourg.’*

3. Poland in Schengen — Timetable for Implementation
3.1. Legal and Practical Issues relating to Schengen Acquis Implementation

Article 8 of the Schengen Protocol makes it clear that candidate countries must
accept the Schengen acquis in full. Developing this theme, the first EU Common
Position of May 2000%° concerning the Luxembourg countries provide, inter alia,
that:

(1) A high level of border control will have to be achieved upon accession.

(2) The candidate countries are required to

a) Accept in full on accession the JHA provisions and the working practices
designed to give them effect.

b) In respect of conventions and other instruments, undertake to accede to
them or, if under negotiation, accept the points which have been agreed
upon.

¢) Accept on accession joint actions and joint positions as well as resolutions,
decisions and statements.

d) Introduce administrative and other arrangements, as is necessary to effec-
tively implement the acquis.

e) Bring institutions, management systems and administrative arrangements
up to Union standards.

(3) The candidate countries are invited to establish, a Schengen action plan.

In other words, as far as the substance of Schengen is concerned, no opt outs are
possible. In addition, the above elements in the Common Positions express what is
meant by the basic idea of the integration of Schengen: making the Schengen acquis
an integral part of the EU/EC legislation in the field of justice and home affairs. This

51 Article 128 of the Schengen Convention.

52 Recommendation No. R (87) of the Committee of Ministers (Council of Europe, 17/09/1987).
53 Article 129 of the Schengen Convention.

3¢ Ibid., Articles 102-118.

35 - CONF-PL 28/00.
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means that the starting point is that the application of the Schengen acquis upon
accession should be considered the norm, and that any postponement of implement-
ing measures to the time when internal controls are in fact abolished, should be re-
garded as the exception.

However, the Schengen rules also make clear that a separate and unanimous Coun-
cil decision will be needed before the Schengen acquis can be implemented in full,
including most importantly the key question of the lifting of internal border controls.
For such a decision to be taken the existing Schengen partners will have to verify, by
means of a special evaluation process, that the new Member State concerned is able
to apply the compensatory measures in full. The existence of this special implementa-
tion mechanism of Schengen does not in the EU Commissions view,*® mean that
candidate countries should not be ready and able for the partial application of Schengen
upon accession. On the contrary.

The reality is that a full implementation of the Schengen provisions immediately
upon accession is most unlikely to be a practical possibility for technical and opera-
tional reasons. For example, a functioning Schengen Information System (SIS) is one
of the most important preconditions for such a decision. Considering that the lifting
of internal border controls is dependent on the timetable of the (second generation)
SIS 11, which is now estimated to be operational in the end of 2005 at the earliest, it is
not realistic to imagine that any decision concerning the lifting of internal border
controls will take place before that time. In addition, it should be taken into account
that the Schengen evaluation process itself will take some time.3” Consequently, the
full implementation of the Schengen acquis, in the sense of the lifting of internal
border controls, cannot be applied upon accession.>

The implementation mechanism of Schengen does not contain any predetermined
timetable for the lifting of internal border controls after accession.® To ensure the
balance between the security and freedom aspects, ideally the target should be that
the full implementation of the Schengen acquis, including the lifting of internal bor-
der controls, should be achieved as quickly as possible after accession. It will inevita-
bly, be subject to the capacity of the country concerned to fulfil the necessary require-
ments. In the Common Positions concerning the Luxembourg countries, the EU
underlined that the candidate countries will need to satisfy as soon as possible all the
preconditions to bringing the full Schengen acquis in force. The candidate countries
have been encouraged to start preparing early for the full Schengen implementation

5 EU Commission Information Note — July 2001,

57 The traditional Schengen evaluation process should be postponed until the moment when the Schengen
States and the new Member States are getting prepared to abolishing the internal border controls. All parts of
the Schengen acquis would be evaluated in that point of time in accordance with the relevant rules of the
Schengen acquis.

5% EU Commission Information Note — July 2001.

% The Schengen Convention was signed in 1990 and it entered into force in 1993, but the full acquis was
put into effect and the internal border controls were lifted only in 1995 (for Benelux, France, Germany, Spain
and Portugal). For Austria, Italy, Greece and the Nordic countries there were several years between the signing
of the Schengen accession agreement and the lifting of internal border controls (from 3 to 8 years).
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as the related national measures involve extensive organisational, structural and fi-
nancial challenges.

3.2, Categories of Schengen Acquis Provisions

The existence of this two-stage Schengen implementation process means that there
is a need for further definition of those requirements that have to be implemented
upon joining the EU and those that are linked to the full Schengen implementation
phase.

In the current enlargement process being the first after the integration of Schengen,
there is no precedent for defining a list of Schengen provisions that would have to be
applied upon accession. As a matter of principle, the Schengen acquis should be
applied upon accession, because the measures concerned are now an integral part of
the justice and home affairs acquis. However, as there will be a separate decision
concerning the lifting of internal border controls, it is evident that there is a need to
identify those provisions of the Schengen acquis which are so fundamentally linked
to the lifting of internal border controls, that it would neither be necessary nor techni-
cally possible to apply them until the moment when the internal border controls are
ready to be lifted.’® Concerning the requirement to achieve a high level of external
border control, the candidate countries must be able to fulfil the requirements of the
acquis on external border control by the time of accession.

3.3. Schengen Action Plan

As mentioned earlier in 3.1, the EU in ints Common Positions concerning the
Luxembourg countries, asked the candidate countries to provide an action plan for
implementing the necessary preconditions for participating in Schengen (the Schengen
Action Plan). The Commission has sought to clarify the contents of this requirement
for the candidate countries during the technical discussions. In Commissions view
The Schengen Action Plan should cover concrete results already achieved and a de-
tailed and verifiable programme for the adoption and implementation of the rest.! It
seems that the Schengen action plans could serve at least two purposes. For the can-
didate countries, they will provide an appropriate instrument for them to demonstrate
their commitment and planning for the full implementation of Schengen. For the EU
and the existing Member States, these action plans should help them to make an
estimation of the time that could be needed between the moment at which a candidate
country joins the EU and the moment at which its internal border controls with the
- existing Schengen states can be lifted.

8  EU Commission Information Note — July 2001.
S Ibid.
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4. Schengen in the Accession Negotiations

Poland began its negotiations for the accession to the EU on 31* of March 1998.
The first stage of the negotiations included a review of the Polish legislation vis-a-vis
the EU legislation ie. acquis communautaire. This so called screening exercise took
place in March 1999, thus, before the entry into force of the Amsterdam Treaty, on
1 May 1999, which transformed many parts of the acquis from a co-operation frame-
work into Community competence. At the time of the screening, apart from the legal
instruments on visas based on “first pillar” (EC Treaty) provisions, the acquis in
justice and home affairs derived from the framework for co-operation set out in Title
VI (Article K%2) of the Treaty on European Union (TEU), the “third pillar.” Under the
Amsterdam Treaty apart from visa, also asylum, immigration and other policies re-
lated to free movement of persons, like judicial co-operation in civil matters are trans-
ferred from EU’s third pillar to its first pillar (albeit not all of the first pillar proce-
dures will be immediately applicable), whereas provisions on police and judicial
co-operation in criminal matters contained in the new Title VI of the TEU remain
within the EU’s third pillar. At the screening however, Schengen acquis did not con-
stitute the element of the negotiations within the chapter 24 (“Justice and Home Af-
fairs”) since at that time Schengen was not a part of acquis communautaire.5> How-
ever, the Commission recalled the Article 8 of the Protocol integrating the Schengen
acquis into the framework of the EU, which constitutes an integral part of the Am-
sterdam Treaty and took the view that “for the purpose of the negotiations for the
admission of new Member States into the European Union, the Schengen acquis and
further measures taken within its scope shall be regarded as an acquis which must be
accepted in full by all States candidates for admission.”** It was therefore included in
the screening, even though the Amsterdam Treaty had not yet entered into force.
Subsequently, prior the screening Poland was presented with an additional screening
list of about 200 documents which then constituted the Schengen acquis. The list was
analysed in Poland and to each Schengen legal document a reference was made indi-
cating if and to what extent a similar provision already exists in the Polish legal
system and if not present at all — when such provision will be implemented. During
the screening Poland expressed the view that it “accepts the acquis with respect to
this chapter, including the Schengen acquis and does not intend to request any transi-
tional arrangements.”%> Having concluded the screening procedures, the relevant units
at the Ministry of Interior and Administration and Ministry of Justice, jointly respon-
sible for negotiations in this area, moved to the next stage of the negotiations and
began drafting the Negotiation Position.

62 Treaty of Maastricht numbering.

6 Schengen acquis became a part of the EU acquis after entry into force of the Amsterdam Treaty on
1 May 1999.

6 EU Commission: Report from the Screening (May 1999).

65 Ibid.
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4.1. Negotiation Position

The Negotiation Position in the Chapter 24 (Justice and Home Affairs) was pre-
sented to the Commission on the 8" of October 1999 r. The document®® provides that
Poland accepts the “acquis” under chapter 24 as in force on 31 December 1998 in-
cluding the Schengen “acquis” — as integrated in the EU framework on 1 May 1999,
and does not request any transition periods or derogations in this area. With the ex-
ception of three documents namely: (i) the European Convention on the international
validity of criminal judgements (The Hague, 1970); (ii) the European Convention on
the transfer of proceedings in criminal matters (Strasbourg, 1972); and (iii) the Agree-
ment on illicit traffic by sea, implementing Article 17 of the United Nations Conven-
tion against the illicit traffic in narcotic drugs and psychotropic substances (Stras-
bourg 1995), Poland declared that it will adhere the whole acquis before 31 of
December 2002. However, the reference was made that with regard to the Schengen
acquis, Poland would expect that the European Commission would clarify proce-
dures related to the treatment of the Schengen acquis in the negotiations.

4.2. Accession Documents

There have been several documents produced which help both the Commission
and Poland in the process of negotiations. The most important are:

National Programme of Preparation for Membership

Being aware of the a great deal work to be done in relations to Poland’s future
membership in the European Union, on the 28 the of June 1998 the Polish Council of
Ministers adopted the National Programme of Preparation from Membership in the
European Union (NPPC). The main principles behind the NPPC are: (i) reflection of
the current state of the implementation of the Europe Agreement and the state of
Poland’s readiness for EU membership, (ii) the response to the “Commission’s Opin-
ion Concerning the Polish Application for Accession to the EU;” and (iii) “Accession
Partnership.”®” The text of NPPC is modified annually so that it corresponds with
successive versions of the “Accession Partnership” and sets the main objectivies de-
riving from Poland’s accession negotiations.

Strategy of Integrated Border Management (SIBM)

Efficient external border protection remains one of the most important elements
of the Schengen Convention and certainly in case of Poland one of the most difficult
to achieve. Polish administration had no doubt that without a strategy on the external
border protection mechanism — negotiations in JHA would be very difficult.

% CONF-PL 40/99.
87 Accession Negotiations: Poland on the Road to the European Union, Government Plenipotentiary for
Poland s Accession Negotiations to the EU, Chancellery of the Prime Minister (2000).
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In order to execute the appropriate adjustment process in the field of national
border protection, a composite document devoted to these issues was created “Po-
land. Strategy for Integrated Border Management.” The defines tasks which are needed
for the Polish Eastern border — which will constitute the external frontier of the Euro-
pean Union. The timetable sets the accession date as 31 December 2002. The docu-
ment was adopted by the Council of Ministers on 6 June 2000, and later submitted to
the European Commission. The document provides that after the admission to all
Schengen procedures, the Polish borders with Germany, Slovakia and the Czech Re-
public will become an internal Schengen borders.®® Consequently, the present Polish
borders with Ukraine, Belarus and Russia together with sea and air borders will be-
came external borders of the European Union and Schengen. Poland declares that it
will implement efficient external border protection for the which will ensure no-entry
for the undesirable people. SIBM also describes the actions to be taken, and nomi-
nates all relevant parties to carry out these objectives (Border Guard, Customs, Po-
lice, veterinary services, etc.).

Implementation Progress Reports

In order to monitor the implementation of the whole acquis communautarie both
the Commission and the each candidate states prepare systematically the whole range
of reports which aim at assessing the current level of implementation, providing an
comprehensive tool for observing the progress already made and envisaged plans for
implementation of various parts of the acquis. The parts related to Schengen since its
implementation to the EU legislation in May 1999 are also included in those reports.
The reports contain:

— Country Regular Reports for 1988, 1999, 2000;

— Justice and Home Affairs Assessment Missions 1998 and 2001;

These reports are restricted and produced for the Council by the Commission
with the aim to asses the current status of the implementation of the acquis in the
process of accession negotiations. The reports also indicate recommendation and re-
flect the current understanding of the accession process by the Commission and the
Member States.

4.3. Approximation of the Polish Legislation to the Schengen Acquis

As earlier indicated the main priorities for the negotiations in the JHA are de-
scribed in the National Programme of Preparation for Membership. The current
NPPM® provides the following priorities related to the Justice and Home Affairs,
two of them relate directly to implementation of the Schengen acquis. These are:

% Depending on the negotiation process this principle could also apply to the border with Lithuania.
% National Programme for Preparation for Membership, Justice and Home Affairs, Document approved
by the Council of Ministers of the Republic of Poland on June 12, 2001.



SCHENGEN AND POLAND 109

Adjustment of the visa policy to the community system

The objective is the “full harmonisation of the Polish visa policy with the com-
mon visa policy of the European Community, including the developments within the
process of deepening of the Poland’s integration with the EU.”° Such harmonization
will align Poland to the EU visa policy.”! This priority determines the termination of
non visa arrangement with Belarus, Cuba, Russian Federation and Macedonia for the
year 2001 and Ukraine for the year 2002.”2 The documents underlines that “Poland
wants to maintain good contacts with its Eastern partners, will concentrate on imple-
mentation of EU visa regulation in such way, that the visa procedures, which will
- affect the citizens of these countries, will be transparent, simple and in the full ac-
cordance with the Schengen acquis.””

Another very important priority is the adjustment of the national border protec-
tion of the community requirements.

The main goal set in this priority is to make the future external border of the Euro-
pean Union tight and secure, to guarantee efficient protection of the intemal border, to
ensure free movement of persons according to the European Community standards.

A very important element in this priority is the preparation of the National Infor-
mation System (KSI) capable to co-operate with the Schengen Information System
(SIS) and preparation of the Polish department NSIS based on the KSI infrastructure
and creation of Polish unit — the SIRENE office.

In terms of the adopting new legislation, those related to Schengen implementa-
tion are the following.

The amendment of the Border Guard act’™ in 2001 The act grants to the Border
Guard the right to apply operating measures under principles specified in the Act on
Police. Coherent with the NPPC the act also extends the rights of the Border Guard
officers to operate across the whole territory of the country. This will furnish the
Border Guard officers to conduct their fight against organized crime, including in
particular illegal immigration. The new BG act also the list of crimes and offences
which the responsibility of the Border Guard. In general it covers all crimes relating
to crossing of state border and crimes relating to movement of goods and other ob-
jects across the border.

The new amended act also makes the Border Guard structures more flexible. The
act separates legal forms of establishment of regional offices and i.e. border checking

70 [bid., priority 24.1.

7' The area of the Schengen acugis which was taken over by the EU legislation at the time of entry into
force of the Council Regulation (EC) No. 539/ 2001 determining the third countries whose nationals must be in
possession of visas when crossing the external borders of the Member States and whose are exempted from visa
duty (OJ L 81/2001).

2 poland has already terminated the visa exemption agreements with some other countries listed in the
Council Regulation 539/2001: Azerbaijan, Georgia, Kyrgystan, Tajikistan, Turkmenistan, Kazakhstan, Moldova
and Mongolia and has introduced a visa free regime with Brazil, Israel and Singapore.

B Ibid., priority 24.2.

74 The act of April 11, 2001 amending the act on Border Guard of November 19, 1990 Dziennik Ustaw
(Dz.U.) [Official Journal], No. 45, item. 498 of 2001 has entered into force in May 2001.
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units, border guard stations. According to the act only the largest organisational units,
i.e. branches will be established on the basis of regulation by the minister responsible
for internal affairs, whereas the remaining ones will be established on the basis of
a regulation by the Chief Commander of the Border Guard.

Recently also entered into force the amendment of the Aliens Act of the 1997.7
The amendment contains all the elements of acquis which Poland can implement
before obtaining membership and before joining the instruments that are not accessi-
ble for Non-EU countries. This means that the remaining differences between Euro-
pean standards and proposed solutions in the new Aliens Act cannot be eliminated
before joining the European Union (and Schengen). The major hurdles for the Polish
administration related to the implementation of this act are related to the establish-
ment of the domestic information system (which will lay the ground for SIS II). The
new bill also implements the equivalent provisions regarding the Schengen visa.”®
And finally the new act sets legal basis for the mentioned earlier Polish module of the
Schengen Information System (SIS).””

5. Conclusions

Schengen initially was portrayed as an implementation of the derived from the
EC treaty right to free movement of persons across Europe.’® The core documents of
the Schengen cooperation (Agreement of 1985 and the Convention of 1990) have the
aim to fully implement this objective and create an area without internal border con-
trols, with compensatory measures to increase security at the external frontier and
other supporting measures to fight illegal immigration and furnish mechanisms for
effective police cooperation. One has to admit that with small irregularities,” appli-
cation of the Schengen rules have proved over the last few years to be important
element in the ever closer integrated Europe. Schengen initially outside of the EU
cooperation framework managed to be implemented into the EU framework and in-
clude all of the EU countries in the system.%0

75 The act of April 11, 2001 amending the Aliens Act of June 25, 1997 (Dz.U., No. 42, item. 475 of 11/05/
2001).

76 Art. 4 point 2; Art. 8 point 2 and 5 and Art. 10, of the Aliens Act, amended in 2001.

77 Section 10a — The National Data System, Art.75a — 75d — ibid.

8 The free movement of people is one of the four basic freedoms set out in the 1957 Treaty of Rome (“the
EC Treaty”). Article 3(c) lists among the Community’s activities “the abolition, as between Member States, of
obstacles to the frec movement of goods, persons, services and capital.” The Treaty on European Union, agreed
in Maastricht in 1992, amended that provision to include a reference to the internal market and stated, in Article
7a, that “the internal market shall comprise an area without internal frontiers in which the free movement of
goods, persons, services and capital is ensured in accordance with the provisions of this Treaty.” Citizens of the
Union enjoy “the right to move and reside freely within the territory of thc Member States” under Article 8a of
the EC Treaty, but this right is “subject to the limitations and conditions laid down in this Treaty and by the
measures adopted to give it effect.”

9 See for example the French case, note 12.

80 Decision 200/365/EC, OJ L 131, 01/06/2000 p. 0043, on partial application of UK and Ireland. Partial
application includes: “criminal and policing rules, except for cross border pursuits, SIS without art. 96, and
articles 26 (carriers liability) and 27 (illegal immigration).
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It seems that everyone benefits from Schengen. For ordinary people Schengen
gives the ability to frontier free travel, without the old fashioned necessity to carry
a passport.®! For the police Schengen regulations give an access to the European-
wide Schengen Information System and the right to follow criminals over the border.
The immigration services and the Border Guards have also access to the SIS and the
well protected external border.

The magic question for Poland is when will the Polish people be able to exercise
their rights of border free travel across the Schengen states. It is very difficult to
answer this since there at this stage of negotiations (July 2001), both sides are very
reluctant to indicate any dates. Poland has declared that it will be ready for enlarge-
ment, including Schengen acquis at the end of 2002. In the view of the EU repre-
sentatives, the most likely date of the Polish accession is the year 2004 or 2005. 2004
is the year of elections to the European Parliament and on several occasions the vi-
sion of taking part in those elections by the representatives of the candidate states was
expressed,?? and even though it seems rather difficult to perform in the case that the
full accession is not in place — special arrangement (including the mutual agreement
of the current Member States and the candidate state in question) could take place,
especially if the accession treaty envisaged entry into force in the year 2005.83

The above mentioned are the indicators for the EU enlargement, and not for the
Schengen. Based on the experience of the current member states it takes between
5 and 8 years from the signing of the convention to its full implementation,® and
since the signing of the convention is limited to the EU member states each state must
first become a member state and then adhere to the convention.

The decision on application of the Schengen in a particular country is followed by
the positive opinion of the Schengen evaluation missions which is based on the very
detailed analysis of the legal provisions and the infrastructure including a field in-
spection — carried out by the expert representing Schengen states and the subsequent
Council decision. The main role of the evaluation missions is to establish if the pre-
conditions for bringing the Convention into force in a candidate state have been ful-

81 An interesting example on correlation between Schengen Convention and national law (Dutch) related

to the identity checks while crossing internal borders can be found in Helen Staples paper, on application of the
Schengen provisions in the Netherlands, where she describes an individual who uses a forged Portuguese pass-
port travelling on an intra-Schengen flight between Austria and the Netherlands. When stopped and detained by
the authorities at the Schiphol Airport he contested this decision to the local court on the grounds of breaching
the art 2(1) and (3) of the Convention. According to the judge, controls exercised on all passengers on embark-
ing the airplane were to be classified as controls aimed at ensuring compliance with a provision of the national
law, and therefore permitted. (H. S t a p 1 e s: “Adjudicating the Schengen Agreements in the Netherlands,”
2 European Journal of Migration and Law (2000), pp. 49-83.

82 See Presidency Conclusions, Nice European Council Meeting, 7-9 December 2000, SN4000/00.

8 Such view was expressed by the UK Foreign Office to the Commons Committee Foreign Affairs Com-
mittee )

8 5 years from the signing of the convention in December 1996 to its full application on 26 of March (See:
20012000/777/EC Council Decision on full application to Denmark, Sweden, Finland, Iceland and Norway of
1 of December (OJ L 309/24, 12/09/2000), also declaration in OJ L 309/28/2000); 8 years for Greece (See:
Agr t on the Accession of the Hellenic Republic to Schengen (OJ L 239, 22/09/200, p. 83); and 1999/848/EC
Council Decision of 13 December 1999 on the full application of the Schengen acquis in Greece).
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filled. Experts once again®’ will have a very difficult very broad and subjective goals
of et al “assessment of the surveillance of land and sea borders” or “qualitative, quan-
titative, operational, organisational and technical aspect of the future NSIS% in the
examined countries. Such broad approach may cause a great deal of misunderstand-
ing since there is always room of different assessments of the same situation by dif-
ferent experts who will look at the matter from their own personal angel. There is
clearly a need for more precise guidelines for the evaluation missions in order to
avoid such misunderstanding. Hopefully, such guidelines will be agreed among the
member states before Poland’s implementation of the Schengen acquis is assessed.

To sum up, it seems that the Schengen acquis over the last 10 years has developed
into a very integrated internal security system for the European Union. Although
Schengen for ordinary Europeans will always be a symbol of border free travel, as
I have shown above — means much more for the law enforcement agencies and the
immigration services. '

For Poland and other candidate states implementation of Schengen is the ultimate
goal that proves the state’s ability to maintain public order and become a “trustee” or
a “guarantor” in relation to the other Schengen States. For purely technical reasons
(such us the necessity to joint the new SIS which is due to be complete at the end of
2005), Poland and other candidate states will most likely have to wait until 2007-2008
for the full implementation of the Schengen rules and lifting of the internal border. Of
course much sooner i.e. the EU accession the southern and western border control will
be much more relaxed for the EU citizens that the actual border crossing will hardly be
an effort for most of the Polish tourists and businessmen.

8  The missions have already conducted their missions in Nordic countries and Austria.

8  These are some of the indicators for the evaluation team as set in the Decision of Executive committec
of 16 September 1998 setting up a Standing Committee on the cvaluation and implementation of Schengen
(SCH/Com-ex (98) 26 def) (OJ L 239, 22/09/2000, p. 138).
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1. Background — the European Communities
and Protection of Human Rights

On 7 December 2000, at the Nice summit of European Union heads of state and
government, a Charter of Fundamental Rights of the European Union was solemnly
proclaimed. This document can be analysed from various points of view. For exam-
ple, the way in which it was prepared is in itself unique. Equally exceptional was the
relatively short time period that it took to complete the final draft. Many other aspects
are of interest. However, my purpose here is to examine the content of the Charter
and attempt to interpret its legal dimension and conclusions to be drawn for the Polish
legal system.

Before one starts to analyse the Charter it is necessary to place it in the context of
the human rights policy of the European Union on the one hand and its attempt to
create its own constitution on the other. Commenting on the Charter, the Polish Min-
ister of Foreign Affairs observed:

It is difficult today to make an unequivocal estimate of the European Union’s Charter of
Fundamental Rights adopted at the Nice summit in 2000. On the one hand we can call it the
beginning of a new chapter in the process of political unification of Europe. On the other, one
cannot escape the impression that its contents and form are the result of compromises and fall
short of the expectation of dreamers and visionaries.'

What were those expectations? What is the reason for a new human rights docu-
ment in Europe? Undoubtedly, the European regional system of human rights protec-
tion is the most extensive and most successful one among international mechanisms.
Let us remember that in addition to the European Convention for the Protection of
Human Rights and Fundamental Freedoms with its recently reformed Court we have
the OSCE system and of course all European countries are parties to a number of
universal treaties. At the same time the European Union has until recently been un-

! W.Bartoszewski: “Wprowadzenie,” in: Karta Praw Podstawowych Unii Europejskiej (2001), p. 5.
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able to pursue a clear human rights policy. Not long ago two scholars made the fol-
lowing observation:

The human rights policies of the European Union are beset by a paradox. On the one hand,
the Union is a staunch defender of human rights in both its internal and external affairs. On the
other hand, it lacks a comprehensive or coherent policy at either level and fundamental doubts
persist whether the institutions of the Union possess adequate legal competence in relation to’
a wide range of human rights issues arising within the framework of Community policies.?

In fact the place assigned to fundamental rights in the Community Treaties has
changed considerably since the European venture was first launched.? Initially, fun-
damental rights were not a central concem of those who drafted the Paris and Rome
Treaties, which reflected a sector-based and functionalist approach. The Treaty of
Paris, which established the European Coal and Steel Community (ECSC), was con-
cerned solely with the coal and steel industries. This sector-based approach gained
strength after the failure, in 1954, of the European Defence Community (EDC) and
the concomitant moves towards political union. It thus became a feature of the Rome
Treaties establishing the European Atomic Energy Community (Euratom) and the
European Economic Community (EEC). Although the EEC Treaty was wider in scope
than the other two, all three Treaties covered well-defined economic spheres.

One consequence of this sector-based approach was to set the founding Treaties
apart from any basic law of a constitutional nature which incorporates a solemn dec-
laration on fundamental rights. The Treaties in question were not suited to the inclu-
sion of such a preamble, particularly since the aforementioned Council of Europe’s
Human Rights Convention, signed in 1950, already provided an advanced model for
protection of human rights in Europe.

Nevertheless, the European Community did eventually start to develop its own ap-
proach towards protection of human rights.* Since, as mentioned above, the original
treaties of the Communities provided no legal basis for such a policy it was only through
the case law of the Court of Justice of the European Communities that protection of
human rights within the Communities was developed. The Court of Justice, in the judg-
ments it handed down, began to monitor the observance of fundamental rights by Com-
munity institutions and the Member States in whatever action they took within the areas
covered by Community law. The Court recognised, for example, the right to property
and freedom to engage in economic activity, which are essential to the smooth opera-
tion of the internal market. The Court held that fundamental rights ranked as general
principles of Community law and that they rested on two foundations:

2 pPAlston JHH. Weiler “An “‘Ever Closer Union’ in Need of a Human Rights Policy: The
European Union and Human Rights,” in: P. Alston etal. (ed.): The EU and Human Rights (1999), p. 6.

3 Sec the documemt “The Amsterdam Treaty: a Comprehensive Guide, Freedom, Sccurity and Justice,”
available at: www.europa.cu.int.

4 See: C.L ¢ b e n: “A European Approach to Human Rights?,” in: Als ton, op. cit., supra, n. 2, pp. 88-89.
AlsoJ.PlanavovaLatanowicz Trybunal Sprawiedliwosci Wspolnot Europejskich i ochrona praw
podstawowych (2000).
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— The constitutional traditions of the Member States;

~ The international Treaties to which the Member States belonged (and the ECHR
in particular).

Let me quote one of the characteristic judgements in this area. The Court ruled:

The court has consistently held, in particular in its judgement of 13 December 1979 in Case
44/19, Hauer v. Land Rheinland-Pfalz [1979] ECR 3727, that fundamental rights form an inte-
gral part of the general principles of the law, the observance of which is ensured by the Court. In
safeguarding those rights, the Court has to look to the constitutional traditions common to the
Member States, so that measures which are incompatible with the fundamental rights recognised
by the constitutions of those States may not find acceptance in the Community.’

The Court also recognised that the European Convention is of “particular signifi-
cance.”®

In 1977 the European Parliament, the Commission and the Council of Ministers
signed a Joint Declaration in which they undertook to continue respecting the funda-
mental rights arising from the two sources identified by the Court. In 1986 a further
step was taken when a reference to the promotion of democracy on the basis of funda-
mental rights was incorporated into the preamble to the Single European Act.

At the same time, the idea that the Community as such should accede to the ECHR
had begun to circulate. The Council decided to seek the Court’s opinion on whether
membership of the Convention would be compatible with the Treaties. In its opinion
of 28 March 1996 the Court held that, as Community law stood at that time, the
Community was not competent to accede to the Convention.”

At the same time the Council of Europe relinquished its exclusive character and
a process of admission of new members radically changed its composition. Due ac-
knowledgement has to be given to the fact that the European Convention for the
Protection of Human Rights and Fundamental Freedoms has had a great influence on
the development of human rights standards in Europe. That influence has been par-
ticularly valuable from the point of view of former communist countries. Ideological
obstacles had prevented these countries from joining the Council and consequently
ratifying the European Convention. At the same time the standards of human rights
protection developed within the framework of the Convention were viewed by hu-
man rights defenders in these countries as a model. Subsequently, admission to the
Council, at least at the beginning of the 1990s, was considered as a proof of a given
country’s democratic evolution. The situation changed when the admission criteria
were lowered and many countries were taken into the Council without fulfilling the
necessary conditions as regards rule of law, democracy and protection of human rights.
Though nobody would be prepared to admit as much, de facto there are two types of

5 Case 5/88, Wachauf v. Germany, [1989] ECR 1219.

¢ See Joined Cases 46/87 and 227/88 Hoechst v. Commission, [1989] ECR 2919.

7 Opinion 2/94, 34, Common Market Law Review [1997], pp.491-529. The Netherlands Advisory Coun-
cil on International Affairs (AIV) believes that after adoption of the Treaty of Amsterdam the legal situation has
changed and such an accession will be possible. See: AIV: A European Charter of Fundamental Rights? (2000).



116 ROMAN WIERUSZEWSKI

Council members and it is impossible to apply identical criteria to all the states which
have signed up to the European Convention. One might well wonder whether such
a policy furthers the main aim of the Convention’s architects, which was the unifica-
tion of Europe in the realm of upholding and developing human rights and fundamen-
tal freedoms. So far it looks rather like a watering-down of the Convention.

As European integration made headway, the European Union gradually widened its
field of action, reflecting the determination of the Member States to act as one in areas
which previously had been a strictly national preserve (e.g. internal security or the fight
against racism and xenophobia). In view of these changes, which necessarily go beyond
the sector-based context of the Community’s early days and impinge on the daily life of
European citizens, there was a need for a clear legal texts which proclaimed respect for
fundamental rights as a basic principle of the European Union.

The situation changed with the entry into force of the Treaty on European Union
(TEU). Article 6 (1) states that: “The union is founded on the principles of liberty,
democracy, respect for human rights and fundamental freedoms, and the rule of law,
principles which are common to the Member States.” From the protection of human
rights point of view of crucial importance is Paragraph 2 of the article which declares
that:

The union shall respect fundamental rights, as guaranteed by the European Convention for
the Protection of Human Rights and Fundamental Freedoms signed in Rome on 4 November
1950 and as they result from the constitutional traditions common to the Member States, as
a general principles of Community law.

The principles set out in Article 6 — liberty, democracy, respect for human rights and
fundamental freedoms, and the rule of law — belong in the light of Article 49 of the TEU
to the preconditions for admission of new member states to the Union.® Respect for
those principles is a condition to be fulfilled not merely at the time of accession but also
permanently since in accordance with Article 7 the European Council, “may determine
the existence of a serious and persistent breach by a Member State of the principles
mentioned in Article 6(1)” and “may decide to suspend certain of the rights derived
from the application of this Treaty to the Member State in question.”

The Treaty on European Union constitutes a landmark in the Union’s approach to
protection of human rights. The next steps taken into this direction, in particular es-
tablishment of the institution of European citizenship,’ created a real need for formu-
lation of a catalogue of the rights and freedoms to be protected in the Union frame-
work. It is therefore clear that the main aim of the Charter is not to widen the scope of
protected rights or to strengthen their protection but to enhance the coverage of the
integration processes taking place within the Union.

% Article 49 TEU sates, in part: “Any European States which respects the principles set out in Article 6(1)
may apply to become a member of the Union.” ’
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2. Preparation of the Charter

It is against this background both the content of the Charter and its drafting his-
tory should be analysed. The process of drawing up the Charter was launched by
a decision of the European Council meeting in Cologne on 3 and 4 June 1999 and
acting on an initiative by the German EU presidency in 1999. In the “Conclusions of
the Cologne Council” it was noted that the EU had reached a stage in its development
where enshrinement in a Charter of the rights that applied in the Union had become
desirable, the primary aim being to make them more visible to the Union’s citizens.
The Council also stated that the new Charter should in no way detract from the funda-
mental rights that already applied within the Union, for instance as set forth. in the
European Convention on Human Rights.

At its meeting in Tampere on 15 and 16 October 1999 the European Council
reached agreement on the composition, working methods and practical arrangements
of the Forum that was to be responsible for drafting the document. This Forum, re-
named a Convention in February 2000, began work on 17 December 1999 at a meet-
ing in Brussels. It was composed of 16 Members of the European Parliament, 30 mem-
bers of national parliaments, 15 authorised government representatives and one
representative of the President of the European Commission. Roman Herzog, the
former German head of state, was elected President of the Convention.

It was decided that not only the end-product, namely the Charter but also the very
process leading to its creation should contribute to the visibility of rights. Let me
mention the most distinctive elements of this process:

— All meetings of the Convention were open to the public

— All documents prepared by or submitted to the Convention were made avail-
able on the Internet

— Invitations were widely circulated among the non-governmental organisations
community to present their opinions directly to members of the Convention

- During the whole process many seminars, conferences and other forms of pres-
entation of progress in the preparation of the Charter were organised

It has to be said that full transparency was achieved and indeed that the whole
process had a unique character. After 18 meetings of the Convention a final text
emerged. Obviously, the members of the Convention were under enormous pressure
to complete the job on time, which proved possible only because the Charter is not of
a legally binding nature. That being the case, it was much easier to accept various
kinds of compromises.

But one aspect of the drafting process met with criticism in countries seeking EU
membership: the absence of consultations with representatives of these states and’
their societies. It was argued that if the Charter was to be part of the new constitution
of the EU its future citizens should also be given the opportunity to present their

?  On the subject of Union citizenship see R. Wierus zew s k i: “Obywatele Rzeczypospolitej Polskiej
— przyszli obywatele Unii Europejskiej,” in: E.Poptawska (ed.): Konstytucja dla rozszerzajqcej sie Europy
(2000), pp. 259-267.
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opinions and proposals. As Hanna Suchocka pointedly observed: “Discussion of the
Charter of Fundamental Rights should not be restricted to the EU Member States who
‘know better’ what kind of constitution Europe needs but should also include the EU
candidate countries.”'?

Despite all the efforts the Charter has aroused relatively modest interest among
the public in the EU Member States This situation may change when steps are even-
tually taken to transform the Charter into a legally binding document.

3. General Description of the Charter

The final text of the Charter reflects a compromise between the various partici-
pants in the project. Approaches to the document differed. While some wanted it to
have legal force others insisted that it remain declaratory in character. Different
views were also taken of its content — what kind of rights should be included, how
should they be formulated, etc. The drafters had to take account of the existing
human rights treaties and other international documents and national constitutions
and statutes. It was also agreed that the language of the whole document should be
gender-neutral .!

In order to avoid any misunderstandings with regard to the rights formulated in
the Charter in a slightly or completely different form than in other treaties the pream-
ble of the Charter:

reaffirms . . . the rights as they result, in particular, from constitutional traditions and
international obligations common to the Member States, the Treaty on European Union, the
Community Treaties, the European Convention for the Protection of Human Rights and Fun-
damental Freedoms, the Social Charters adopted by the Community and by the Council of
Europe and the case law of the Court of Justice of the European Communities and of the
European Court of Human Rights.

The Charter does not affect any of the above-mentioned sources of human rights.

The Charter is composed of a preamble and seven chapters:

- Dlgnlty’

— Freedoms,

— Equality,

— Solidarity,

— Citizens’ Rights,

— Justice,

— General Provisions.

The preamble contains an interesting presentation of the principles upon which
the European Union is founded: human dignity, freedom, equality, solidarity and prin-

10 See H. Suchock a: “Jaka konstytucja dla rozszerzajacej si¢ Europy,” in: Poptawska, op. cit,,
supra, n. 9, pp. 31-32
' This means for example that the English word “everyone” is translated into French as “toute personne.”



THE EUROPEAN UNION CHARTER OF FUNDAMENTAL RIGHTS... 119

ciples of democracy and the rule of law. The Union is conscious of its spiritual and
moral heritage.'?

It is clear that the Convention wanted to avoid accusations of neglecting national
traditions and values. In the preamble we read that the Union respects “the national
identities of the Member States.”

The Preamble also embodies the idea of responsibilities and duties towards other
persons, the human community and future generations as a principle with which en-
joyment of rights must be associated.

When it was decided that all possible rights and freedoms should be included in
the Charter it became clear that the way in which they were formulated would have to
vary. As a result there is no consistency between the wording of the different articles.
Some are formulated in a manner allowing for their direct applicability — for example,
Article 8 (Protection of Personal Data) which clearly indicates the subject of protec-
tion, the rules governing the processing of personal data and the control mechanisms.
Quite often the Charter merely provides that the Union “recognises and respects . . .”
— see Articles 22, 34, 36. Sometimes it only lays down rules for Union policy — for
example, Article 37 (Environmental Protection) or Article 38 (Consumer Protection)
without presenting them as individual rights. Usually the differences reflect attitudes
to the subjects covered by those rights. For example it was impossible to obtain sup-
port for an individual right to environmental protection, even if in some Member
States such a right does exist and has a constitutional status.'?

Reading the Charter it is interesting to trace the different methods of formulating
rights and freedoms covered by universal or regional treaties. Quite often those dif-
ferences are a result of contemporary developments. Sometimes they reflect changes
in attitudes to certain rights.

The Charter offers a framework of protected rights. But it does not pretend to
have exclusive competence to regulate many of them. Quite often it says that a given
right or freedom “shall be guaranteed in accordance with the national laws governing
the exercise of these rights.” Sometimes reference is also made to Community law.'
This formula is used in the case of all rights on the shaping of which there is no
consensus within the Union or which are subjects of serious debate within Member
States.!® It was decided that it would be totally inappropriate in those circumstances
to impose certain regulations.

4. The Scope of Protected Rights

At an early stage of the preparatory work the Convention seriously contemplated
the possibility of including only civil and political rights in the hope of thereby arriv-

12 At the proposal of a representative of the CSU in the German version of the Charter the word “geistig-
religios” is used.

13 See Article 20 of the Constitution of Finland.

14 See Articles 9, 10, 14, 16, 27, 28, 30, 34, 35, 36.

15 See, for example, the discussions about the definition of family — Article 9.
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ing at a legally binding document. This approach was based on the argument that
economic, social and cultural rights, given their nature, cannot be embodied in a text
that would have legal force. This issue became irrelevant when it was concluded that
the Charter would not in fact be legally binding in character. The question of methods
of protection of the listed rights has been skirted. Such a situation allows for the
presentation in one document of a variety of rights and freedoms. In addition to the
classic kind — political and civil — we have economic, social and cultural right and
a number of new ones. The Charter sends a strong signal that in Europe human rights
constitute an indivisible package of rights and freedoms. The Charter goes beyond
the directions of the Cologne summit which asked for a statement of “rights applied
in the Union.” Many of the rights embodied in the Charter are unrelated to the
competences of Union bodies. A case in point is abolition of the death penalty.

The norm recognised by the Charter as the overarching principle of the whole
concept of human rights is human dignity. The first article of the first chapter is enti-
tled “human dignity.” The formulation of this article is identical to the German Con-
stitution.'® Some commentators have noted that the Charter departs from the Univer-
sal Declaration or International Covenants since the term used in these documents is
“inherent dignity.”!” This criticism misses the point that as provided in the Charter
“dignity” ranks among the most fundamental of rights rather than general principles
as in the above-mentioned documents. Thus the formula adopted offers a more con-
crete and higher level of protection, Since “human dignity” is also referred to in the
preamble it follows that it is seen as forming the foundation of all the rights and
freedoms set forth in the Charter.

The right to life is formulated in a straightforward and categorical manner. There
are no exceptions to abolition of the death penalty. The Charter goes further than
Protocol 6 of the European Convention. At the same time it does not prohibit other
form of depravation of life — for example through a “contract” between patient and
doctor. It can, therefore, be argued that the Charter accepts euthanasia.'®

Article 3 covers the right to integrity of the person. It lists principles which should
be followed in the fields of medicine and biology. The list is more exemplary than
exhaustive in character. Prohibitions of torture and inhuman or degrading treatment
or punishment and of slavery and forced labour complete the first chapter.

Under Chapter II (Freedoms) the followings rights are protected: liberty and se-
curity (6), respect for private and family life (7), protection of personal data (8), the
rights to marry and to found a family (9), freedom of thought, conscience and religion
(10), freedom of expression and information (11), freedom of assembly and of asso-
ciation (12), freedom of the arts and sciences (13), the right to education (14), free-

16 Sec Article 1 of the German Constitution. For more on thatsee: I. von Miin ¢ h: “Godnoé¢ cztowieka
w niemieckim prawie konstytucyjnym,” in: K. Com plak (ed.): Godnos¢ czlowieka jako kategoria prawna
(2001), pp. 101-118.

17 SeeR.Kuzniar: “Karta Praw bez cztowieka,” 24 Tygodnik Powszechny (2001). That author is of the
opinion that “dignity, however protected and respected, has in the Charter lost its absolute character.”

18 Such an opinion is presented by KuZniar, ibid.
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dom to choose and an occupation and right to engage in work (15), freedom to con-
duct a business (16), the right to property (17), the right to asylum (18) and protection
in the event of removal, expulsion or extradition (19).

Let us mention some interesting innovations in the Charter’s regulation of the
above rights. In Article 7 the word “communication” instead of the traditional “corre-
spondence” is used. Protection of personal data as described above is one of the
“new” rights and is, therefore, quite comprehensively regulated and furnished with
the proposal for a control mechanism.

In Article 10(2) right to conscientious objection is recognised as an element of
freedom of thought, conscience and religion. For the first time in the history of Euro-
pean human rights documents the “freedom and pluralism of media” is recognised.
There was some criticism of the fact that those rights are not “‘guaranteed,” but only
“respected.” However, since the Union does not have any powers in this area the provi-
sions of Article 11 protect this right only from possible encroachments by the Union.

Serious controversies arose over the problem of how the right to education (Arti-
cle 14) should be formulated. The outcome was that access to vocational and continu-
ing training was added in terms similar to the provisions of European Social Charter.
Only compulsory primary education must be free.!® Parents have a right to “ensure
education and teaching of their children in conformity with their religious, philo-
sophical and pedagogical convictions.”

A new formula compared with other international treaties is used in Article 15:
the “right to choose occupation and right to engage in work” instead of the traditional
“right to work.”?® Such wording clearly excludes any possible claims for being pro-
vided with jobs.

For the first time in human rights documents the freedom to conduct a business
has been included, in Article 16. This is a right that has been recognised in the juris-
prudence of the Court of Justice.

The right o property (Article 17) is limited to “lawfully acquired possessions.”
Expropriation is allowed only in the public interest and in cases and under conditions
provided for by law. Also the use of property may be regulated in the general interest.

A rather disappointing formula for the right to asylum is used in Article 18 in
which reference is made only to the 1951 Geneva Convention and its Optional Proto-
col of 1967 and to the Treaty establishing the European Community. These docu-
ments are seen as inadequate answers to this problem. Nevertheless, due to lack of
agreement, it was impossible to find a better formulation.?'

Chapter III (“Equality”) covers a wide range of provisions. In Article 21 to the
traditional non-discrimination criteria used in other human right treaties — sex, race,

19 Universal Declaration in Article 26 and International Covenant on Civil and Political Rights in Arti-

cle 13 para. 2 contains similar provisions. However, those documents envisage the gradual introduction of frec
education at the higher level as well

20 See Atticle 6 of the International Covenant on Economic, Social and Cultural Rights.

2 According to the Treaty of Amsterdam the Council must adopt within a period of five years specific
measures related to refugee policy. See Art. 63 of the Treaty establishing European Community (consolidated
version).
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colour, ethnic or social origin, language, religion, political or other views, property,
and birth — have been added such potential new grounds for discrimination as genetic.
features, membership of a national minority, disability, age and sexual orientation.
One has to remember that this list is not exhaustive. For example nationality is not
included. However, in conformity with Article 12 of the Treaty establishing the Euro-
pean Community Article 21.2 declares that discrimination on grounds of nationality
within the scope of the community law is prohibited.

The Union is quite often accused of promoting “homogeneous” tendencies. Con-
sequently, the Charter makes it clear in Article 22 that: “The Union shall respect
cultural, religious and linguistic diversity.”

Equality of the sexes is covered in a separate Article 23. It goes far beyond prohi-
bition of discrimination: “Equality between men and women must be ensured in all
areas.” The Charter reflects therefore the jurisprudence of the Court of Justice and
offers a positive right to equality of the sexes.

The rights of the child (Article 24) are limited to certain aspects of childhood. The
provisions of this article are borrowed from the UN Convention on the Rights of the
Child and are to be interpreted in the light of that treaty. The Charter also details the
rights of the elderly (Article 25) and the rights of persons with disabilities to benefit
from measures designed to ensure their independence, social and occupational inte-
gration and participation in the life of the community (Article 26). Those provisions
are among the valuable contributions made by the Charter to international human
rights law.

Chapter IV (“Solidarity”) deals with social rights. The inclusion of those rights in
the Charter was a subject to acute controversy. The provisions of this chapter have
been taken from other European documents, for example, the Revised Social Charter
or Social Charter of the EU. Article 27 guarantees, at the appropriate levels, the rights
of employees to information and consultation. Other provisions cover collective bar-
gaining and action (Article 28), protection against unjustified dismissal (Article 30),
fair and just working conditions (Article 31), prohibition of child labour and protec-
tion of young people at work (Article 32), protection of family and professional life
including protection against dismissal for maternity-related reasons and the right to
paid maternity leave and parental leave (Article 33), the right to social security and
social assistance (Article 34), the right to preventive health care and medical treat-
ment (Article 35), and access to services of general economic interest (Article 36).
The last two articles of this chapter deal with environmental protection (Article 37)
and consumer protection (Article 38). As mentioned above, there was little support
for presenting those problems as individual rights. Accordingly the Charters refers
only to “Union policies” in these areas.

In the whole area of social rights the drafters of the Charter were careful to avoid
proclaiming new obligations and providing far-reaching entitlements. A very good
example of this approach is Article 35. While guaranteeing the basic right to health
care it also states that a “high level of human health protection shall be ensured in the
definition and implementation of all Union policies and activities.” Such a formula
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does not create a right but nevertheless states a concrete aim for Union policy in this
area.

Chapter VII (“Citizens’ Rights”) deals with classic political rights - like the right
to vote and be elected to the European Parliament (Article 39) and in municipal elec-
tions (Article 40) and the right to petition the European Parliament (Article 44). It
covers also other civil rights and freedoms like the right of access to European Parlia-
ment, Council and Commission documents (Article 42), access to the Ombudsman
(Article 43), freedom of movement and of residence (Article 45), and diplomatic and
consular protection (Article 46). This chapter also contains a new but very important
right — the right to good administration (Article 41). This right has already been cre-
ated by the jurisprudence of the Court of Justice. The Charter makes it more concrete
by specifying the requirements of good administration.

Chapter VI presents the basic rights in the field of criminal justice with the excep-
tion of the first sentence of Article 47 in which the general rights to effective remedy
before a court of law has been established. The remain provisions cover the right to
fair trial (Article 47), presumption of innocence and the right of defence (Article 48),
due process and proportionality of criminal offences and penalties (Article 49), and
double jeopardy. Nothing particularly innovative has been included in these right
which is a welcome approach since they are already quite satisfactorily established in
international human rights law and have a very rich jurisprudence in both the Euro-
pean and universal system.

The final chapter presents the general principles applicable to all the substantive
provisions of the Charter.

5. Addresses and Restrictions

The question arises, to whom is the Charter addressed? The Cologne declaration
required that the Charter should make rights more visible to the citizens of the Union.
From this point of view, without going into details of the concept of Union citizenship,
one can say that the beneficiaries of its provisions are citizens of the Member States of
the European Union. But effectively speaking the Charter is in fact addressed to all
individuals within the jurisdiction of the Union and its Member States. Only exception-
ally do the provisions of the Charter refer to “citizens of the Union” as the beneficiaries.
For example while freedom of assembly and association (Article 12 para. 1) is guaran-
teed to “everyone,” it also says that “political parties at Union level contribute to ex-
pressing the political will of the citizens of the Union” (Article 12 para. 2), a formula
that reiterates the provisions of Article 191 of the Treaty of the European Communities.
Nevertheless it would be difficult to argue that right to association in the political par-
ties can be restricted only to citizens of the Union. On the other hand, only citizens of
the Union enjoy “the freedom to seek employment, to work, to exercise the right of
establishment and to provide services in any Member State” (Article 15 para. 2).

As mentioned above, Chapter V deals with “Citizens’ Rights.” But some of the
rights listed here are also addressed to “everybody” — for example, the right to good
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administration (Article 41). Others are addressed, in addition to citizens, to “any natural
or legal person residing or having its registered office in a Member State” Article 42
(right of access to documents), Article 43 (right of recourse to the Ombudsman), and
Article 44 (right to petition).

The Charter makes it clear who are subjects responsible for implementation of its
provisions. In accordance with Article 51 they are “the institutions and bodies of the
Union with due regard for the principle of subsidiarity and the Member States only
when they are implementing Union law.” In the light of Article 7 of the TEC the
institutions in question are the European Parliament, the Council, the Commission,
the Court of Justice and the Court of Auditors.

The scope of guaranteed rights is delineated in Article 52. The Charter upholds
the general rule, well established in international human rights law, that any restric-
tions must be provided for by law and must respect the essence of these rights and
freedoms. Restrictions are allowed only in two situations:

— If they are necessary in order to meet objectives of the general interest recog-
nised by the Union

— If there is a need to protect the rights and freedoms of others.

For interpretation of the Charter para. 2 and para. 3 of this article are crucial.
These lay down that rights based on European treaties and the European Human
Rights Convention should be interpreted in the same manner as in that treaties. In
accordance with Article 53 the Charter should not be used as an argument for restric-
tion of human rights. Abuse of rights is prohibited under Article 54.

6. The Charter and Polish Law

The Charter is not of a legally binding nature. Many of its provisions are contro-
versial and are a result of far-reaching compromises. The axiological foundations
of the Charter, presented in its preamble, seem to be rather vague. Let me only
mention in this context the problems involved in “moral and spiritual heritage.” In
the German version this appears as “moral and spiritual-religious heritage.” But
a majority of the Convention members rejected any reference to a “religious” herit-
age. That being so, there arises the question of which version should be used for
translation of the Charter into other languages??? All this creates many dilemmas
and problems for Union candidate countries. It is obvious that the Charter cannot
be ignored. It is a politically binding document and it will have an influence on the
development of human rights standards within the Union. However, Poland and
other countries in the same situation have so far been denied the possibility of ac-
tively participation in the discussions about the Charter. The comprehensive char-
acter of the document means that some of its standards will have to be adopted and
respected without any reservations. Others, however, have been left to national level

22 About that subject see an interesting commentary to the Charterin: S. Hambura, M.Muszyaski:
Karta Praw Podstawowych z komentarzem (2001).
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to decide. The Union will use the provisions of the Charter in its standard-setting
and policy-making decisions.

It can be claimed that the majority of the Charter’s standards are already binding
in Poland, in particular those which are based on the European Convention on Hu-
man Rights or the Social Charter. There are, however, many provisions whose inter-
pretation may lead to serious controversies. Let me mention in this context Article 3
(Right to Life). All but one of the controversial aspects of this right remain up in the
air. While the death penalty and executions are prohibited such questions as euthana-
sia, suicide and abortion are not regulated. The margin of discretion left to national
legislators in those cases is bigger but not unlimited. As provided for in Article 52 the
jurisprudence of the Strasbourg organs should be taken into account as well as other
relevant provisions of EU law, for example those governing the principle of equality
between men and women. Also, the problem of cloning of human beings should be
interpreted in the light of the Convention on Human Rights and Biomedicine adopted
by the Council of Europe on 4 April 1997 and its Additional Protocol of 12 January
1998.%

Another example concerns the right to found a family (Article 9). No definition of
family has been provided in the Charter. It is left for national legislators to decide the
substantive scope of the right to found a family. Thus the Polish legislator is free to
create the standards applying to this right.

At present adoption of the Charter does not require any immediate steps or revi-
sions as far as human rights standards in the Polish legal system are concerned. Nev-
ertheless this document deserves our attention at least from two points of view:

— Do we have in our legal system standards which are clearly contrary to those
laid down in the Charter?

~ What is our position in the debate which will lead to transformation of the
Charter into a legally binding document?

As far as the first problem is concerned one could argue that the provisions of the
Polish Constitution adopted in 1997 formulate modern standards of human rights
protection and fulfil a vast majority of the Charter’s criteria. At the same time it is
obvious that in many areas practical implementation of human rights requires serious
improvement. This applies to both standard-setting and implementation. Let me point
in this context to such problems as: equality of the sexes, social rights, the rights of
the disabled, the rights of the elderly, the right to a fair trial, and some new rights like
the right to good administration, etc. Steps will have to be taken in order to improve
this situation before accession to the Union.

With regard to the second problem one cannot expect the framing of a so-called
“Polish position.” Based on different political and ideological views there will be
different opinions about many aspects of the Charter provisions including its axi-
ological foundations. As I mentioned earlier, Poland and other Union candidate coun-
tries have been excluded from the debate about the Charter. If the Charter is to be part

2 SeeT.Jasudo wic z: Europejskie standardy bioetyczne (1998).



126 ROMAN WIERUSZEWSKI

of the future European Constitution and is expected to have a legally binding charac-
ter this situation must be altered. This means that the European Union and its Mem-
ber States should include representatives of the candidate countries in all debates
about the Charter. At the same time these countries should also be more active in
articulating their positions.

The European Union is in the process of creating a new quality in its integration
policy. Adoption of the European Constitution will be a milestone along this path.
The Charter must be seen as a crucial element of the prospective constitution. Inevi-
tably, this document will be in the nature of a compromise. In some areas, however, it
is impossible to reach a compromise. That makes it necessary to allow for national
differences including on such fundamental questions as axiological foundations of
adopted rights.
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L. Introduction

Accession of Poland to the European Union entails, among other things, harmo-
nising its obligations under bilateral and other agreements to the Community regime.
The scope of such harmonisation is a derivative of the internal legal order of the EU
as a developed economic and monetary union and its treaty-based powers in external
relations.

Article 307 of the Treaty of Amsterdam — TA (ex-Article 234 of both Treaty of
Rome and Maastricht Treaty) states:

The rights and obligations arising from agreements concluded before 1 January 1958 or,
for acceding States, before the date of their accession, between one ore more Member States
on the one hand, and one or more third countries on the other, shall not be affected by the
provisions of this Treaty.

To the extent that such agreements are not compatible with this Treaty, the Member State
or States concerned shall take all appropriate steps to eliminate the incompatibilities estab-
lished. Member States shall, where necessary, assist each other to this end and shall, where
appropriate, adopt a common attitude.

In applying the agreements referred to in the first paragraph, Member States shall take into
account the fact that the advantages accorded under this Treaty by each Member State form an
integral part of the establishment of the Community and are thereby inseparably linked with
the creation of common institutions, the conferring of powers upon them and the granting of
the same advantages by all the other Member States.

Article 307 TA seems, therefore, to ensure the neutrality of the Community to-
wards obligations under international agreements inconsistent with the Treaty which
were concluded by Member States with non-member countries prior to accession of
the former to the Community. Provisions akin to Article 307 TA were included in
Articles 5 of the Accession Agreements with Great Britain, Greece, Spain, Portugal,
Austria, Finland and Sweden.

It should be also noted that in Juan C. Burgoa case (1979), the European Court of
Justice (ECJ) upheld such an interpretation of Article 307 TA and added:
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That is without prejudice to the obligation of the Member State concerned to take, in
accordance with the second paragraph of that Article, all appropriate steps to eliminate any
incompatibilities between such agreements and the Treaty. Article 234 is of general scope and
it applies to any international agreement, irrespective of subject-matter, which is capable of
affecting the application of the Treaty.'

At the same time the ECJ stressed that the obligation of Member States to respect
agreements concluded earlier with non-member countries “does not bind the Com-
munity as regards the non-member country in question.”? According to the ECJ the
Community is only obliged not to impede the performance by Member States of ob-
ligations which stem from a prior agreement.> This means that for the Community
such agreements are, essentially, res inter alios acta. As such, in accordance with the
pacta tertis nec nocent nec prosunt principle, they cannot be with prejudice to the
Community.*

That is why para. 1 of Article 307 TA should be interpreted in close conjunction
with para. 2, which unconditionally obliges every Member State concerned to “take
all appropriate steps to eliminate the incompatibilities established.” The admissibility
clause of para. 1 must in this context be interpreted as a transitional provision whose
aim is to help Member States to bring in line with Community law incompatible
provisions in agreements with third countries.

A different interpretation would be inconsistent not only with the construction of
Article 307 TA taken as a whole but also with the provisions of Article 10 TA (ex
Article 5) which formulates one of the fundamental principles of Community law, the
solidarity and Community loyalty.

Thus the neutrality of the Community towards obligations inconsistent with the
TA incurred prior to accession by Member States under agreements with third coun-
tries should be understood as a temporary solution designed to help them to eliminate
such incompatibilities.

If we take into account the character and scope of the competence and powers of
Community institutions, it would be in danger of paralysis if agreements with non-
member countries or even some of their provisions, which are inconsistent with Com-
munity law, remained in force for a prolonged period of time. The creation of such

! Case 812/79, Attorney-General v. Juan C. Burgoa, ECR{1980]2787, para. 6.

2 Jbid., para. 9.

3 Ibid., para. 9; ECJ jurisprudence cites a number of examples where states successfully invoked Article
234 TEC, long after they had acceeded to the Community, albeit only as regards internal relations subject to
local jurisdiction. See: Case 13/93, Office Nationale de I'Emploi v. Minne, ECR ([1994] I-371, Case C-158/91,
Ministere Public and Direction du Travail et de I'Emploi v. Levy, ECR [1993] 1-4287. These cases concerned
the incorporation into national law of the provisions of ILO Convention 89 prohibiting employment of women
at night in industry, which is inconsistent with Article 5 of Directive 76/207/EEC ("Equal Treatment Dircc-
tive,” OJ L 39/1976). It should be noted that that the Commission in a 1997 communiqué (COM/87/105) called
on the Member States to denounce this Convention. See also C-197/96, Commission v. France, ECR [1997]
1-1489.

4 See Article 34 of the Vienna Convention on the Law of Treaties; see also C.Pugh,O.Schachter,
H. S m i t: International Law. Cases and Materials (1982), pp. 632-634; Comp. I. Br o wn | ¢ e: Principles of
Public International Law (1990), pp. 622-626; M. Frank o ws k a: Prawo Traktatéw (1997), pp. 128~131.
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a danger would suggest that the state concerned acceded to the Community mala fide

with at least the intent of possibly harming its interests and the interests of other

Member States, which is inconsistent with a fundamental principle of treaty law and
- international law as a whole.

I1. Classification of Harmonisation Measures

The specificity of the necessary adaptations derives from the autonomous character
of the internal legal order of the European Union in relation to public international law
and the autonomy of the European Community in the vast sphere of legal relations with
non-member countries where it enjoys exclusive competence or shares it with the Member
States. From this point of view two fundamental categories of obligations arising from
international agreements of the acceding states can be singled out.

1.1. The first category consists of obligations arising from agreements concluded
by Poland with the Community as a distinct subject of international law as regards
mutual relations with the Community as such. The second category consists of obli-
gations under other international agreements.

Obligations in the first category will, as of the date of accession, be superseded,
with derogatory effect, by the provisions of the Accession Agreement and the treaties
establishing the European Union and the Economic Community as amended by the
Treaty of Amsterdam® or the Nice Treaty® (if it has entered into force by the date of
accession).

1.2. Obligations in the second category should be, from the point of view of the
necessary harmonisation, classified as follows:

a) Obligations arising from the international agreements of the acceding country
with the Community as a subject authorised to act in a particular area of external
relations, and with Member States of the European Union.

b) Obligations arising from the international agreements of the acceding state with
non-member countries.

1.2(a). The first kind of obligations insofar as they are covered by the provisions
of the primary and secondary law of the European Community governing the internal
legal order of the Community, will be replaced with the relevant provisions and acts
of the harmonised national legislation of the Member States, the acceding state’s
internal law included.

As regards obligations arising from relations not directly covered by Community
law or Community agreements with non-member countries to which acceding states
have been admitted,” and from other agreements concluded between the acceding

$ Treaty of Amsterdam amending the Treaty on European Union, the Treaties Establishing the European
Communities and Related Acts, signed at Amsterdam, 2 October 1997, OJ C 234, 10.11.1997.

6 Treaty of Nice amending the Treaty on European Union, the Treaties Establishing the European Com-
munities and Certain Related Acts, OJ C 80, 10.03.2001.

7 E.g. Convention between the European Economic Community and the Republic of Austria, the Repub-
lic of Finland, the Republic of Iceland, the Kingdom of Norway, the Kingdom of Sweden and the Swiss Confed-
eration on the simplification of formalities in trade of goods (OJ L 134/1987) and Council Decision 87/267/
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state and Member States of the European Union, the existing obligations can be main-
tained in their primary version within the framework of the public international law
regime, or in a modified version with the aim of ensuring their consistency with the
acquis communautaire by mutually agreed textual modification or by application in-
terpretation, depending on the conditions of the legal environment in which they will
apply. Such dependency may emerge as regards obligations arising from specific agree-
ments as a whole or in part, e.g. in relation to agreements on legal assistance. Because
of the dynamic character of Community law such harmonisation will be of a continu-
ous character.

1.2(b) To be able to estimate the influence of accession to the European Union on
an acceding state’s agreements with third countries and international organisations,
the system and content of the rights and obligations of the Community with respect to
these states and organisations in specific areas is of a great importance. It should be
stressed, however, that the Community uses two different kinds of legal instruments
for its relations with non-member countries and international organisations.

The first kind consist of unilateral acts such as Community regulations and deci-
sions in the sphere of detailed aspects and the Community’s association procedures
with respect to “overseas countries and territories” and as regards various aspects of
the common commercial policy such as antidumping and countervailing measures
and other related matters. The Community’s freedom of action in these areas is, how-
ever, conditioned by the obligations arising from the WTO system.?

The second category of prerogatives consists of the Community capacity to estab-
lish its rights and obligations with non-member countries and international organisa-
tions by means of international agreements. In this regard the Community’s compe-
tence is generally of a twofold character, that is, exclusive or non-exclusive (shared
with Member States).® The general principles according to which ius contrahendi is
exercised are laid down in Article 300 TA.

2.1. Exclusive powers as regards treaty-making power are explicitly conferred on
the Community under Article 133(1)—(4) TA. Specific exclusive powers to conclude
international agreements are also conferred on the Community by Article 23 of the
Protocol on the European System of Central Banks and the European Central Bank.

EEC of 28 April 1987 adopting this Convention, or Convention between the European Community, the Repub-
lic of Austria, the Republic of Finland, the Republic of Iceland, the Kingdom of Norway, the Kingdom of
Sweden and the Swiss Confederation on a common transit procedure (QJ L 226/1987) and Council Decision
87/415/EEC adopting this Convention.

® SeeN.Emilion,D.OKe¢effe: The European Union and World Trade Law — Afier the GATT
Uruguay Round (1996); K.J. Kuijwijk: The ECJ and the GATT Diemma. Public Interest versus Individual
Rights (1996); P. D id i e r: WTO Trade Instruments in EU Law (1999).

% On the Community treaty competences see D. M ¢ G o1d ri ¢ k: International Relations Law of the
European Union (1997); T. Trid i m a s: “External Competence of the Community and the Case-Law of the
European Court of Justice: Principle versus Pragmatism,” 14 Yearbook of European Law (1994);1.Macleo d,
. Hendry: Practice (1996); CWA. Timmertmans, ELM.V 61k e r: Division of Powers between the
European Communities and their Member States in the Field of External Relations (1981); J-P.Pietri:“La
valeur juridique des accords liant la C.E.E.,” (1976) 12 Revue trimestrielle de droit européenne (1976), Part I:
No. 1, pp. 51-75, Part 1i: No. 2, pp. 194-214.
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In the areas in question, on joining the European Union, an acceding state’s agree-
ments with third countries will expire and be replaced by the relevant Community agree-
ments. In the absence of international agreements relations between the Community
and third countries will be of a non-contractual nature. The acceding state should, there-
fore , take the appropriate prior action in relations with these third parties.

2.2. Non-exclusive ius contrahendi is explicitly conferred on the Community by
Article 310 TA as regards association relations with third countries and international
relations, by Article 302-304 TA as regards relations with the United Nations, the
Council of Europe and the Organisation for Economic Co-operation and Develop-
ment, by byArticle 133(5) as regards services and intellectual property, by Article
181 TA as regards the development policy, by Article 174 TA as regards the environ-
ment protection, by Article 170 TA as regards the research and technology develop-
ment, by Article 149(3) TA as regards education, by Article 151(3) TA as regards
culture, by Article 152(3) as regards public health and by Article 155(3) TA as re-
gards transeuropean networks.

2.3. Separate note should be made of the recognition by means of a teleological
interpretation of the Community’s treaty making capacity as an implied power and its
right to exercise this power in areas covered by common policies whenever conclu-
sion of an agreement is necessary to achieve Treaty objectives. Such an interpretation
was first delivered by the ECJ in ERTA (European Road Transport Agreement),'
followed by Kramer'' and Inland Waterways.'> In ERTA it stated that exclusive ius
contrahendi belongs to the Community in all matters which are governed by Commu-
nity regulations in internal relations; in other cases it has ruled that ius contrahendi is
shared between the Community and the Member States in matters where the powers
of the Community and Member States overlap.!* The ECJ opinion is of historical
importance in that parallel treaty-making powers in the said area are explicitly con-
ferred by Article 133(5) TA.

3. Parallel (shared, mixed, joint) powers covers inter alia matters where adoption
by both the Community and all the Member States is needed for an agreement to be
concluded. In the majority of cases, however, the Community and the Member States
may act autonomously. It is often the case that only the Community or only the Mem-
ber States concerned exercise ius contrahendi, in other cases the Community and the
Member States decide to act jointly. This depends mostly on whether or not the char-
acter of treaty obligations requires Community and Member States co-operation in
view of the subject and purpose of the international agreement in question.

A deeper analysis of the subject discussed here is not our purpose. However, an
assistance agreement for development, which was concluded autonomously by the

10 Case C-22/70, ECR [1971]263.

' Case 3, 4 and 6/76, ECR [1976]1279.

12 Opinion 1/76, ECR [1977]741 on the Draft Agreement Establishing a Laying-up Fund for Inland Wa-
terway Vessels, comp. Case C-57/95 France v. Commission, 2 Common Market Law Review (1997), p. 935.

3 Opinion 1/94, ECR [1994] 1-5267 on Competence of the Community to Conclude International Agree-
ments on Services and Protection of Intellectual Property.
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Community with India to promote democracy and human rights, can serve as an ex-
ample. The ECJ proceedings conceming the admissibility of the autonomous conclu-
sion of this agreement by the Community throws an important light on the interpreta-
tion of the basis of the Community’s ius contrahendi in the sphere of shared powers
in the context of the purpose of agreements. In its judgement the ECJ stated that
Articles 130u and 130y (now Articles 177 and 181 TA) regarding the Community’s
powers in the field of human rights and democracy-related development assistance
were, as Community principles and objectives, of the constitute a sufficient basis for
autonomous conclusion of the agreements in question.'* It should be stated, however,
that in its opinion on the Community’s powers to conclude international agreements
in matters covered by shared competence, the ECJ pointed out that the Community
and its Member States should co-operate when concluding them.!®

4. The European Community maintains active relations in an institutionalised
form with various international organisations. Article 302 TA stipulates that “it shall
be for the Commission to ensure the maintenance of all appropriate relations with the
organs of the United Nations and of its specialised agencies. The Commission shail
also maintain such relations as are appropriate with all international organisations.”
Apart from this general authorisation, Article 304 TA contains important provisions
according to which “the Commission shall establish all appropriate forms of co-op-
eration with the Organisation for Economic Co-operation and Development, the de-
tails of which shall be determined by common accord.”

Co-operation with other international organisations is traditionally used by the
Community to agree on common standards in such crucial areas of economic and
cognate relations as free movement of capital, competition, environmental protec-
tion, etc., constituting the basis for harmonisation of the national law of OECD mem-
bers for their internal needs and from the point of view of co-operation with other
member states and international organisations with the inevitable influence of such
decisions on the provisions of international agreements.

It should also be mentioned that further to Article 303 TA (ex Article 230), “The
Commission shall establish all appropriate forms of co-operation with the Council of
Europe.” In implementing this provision the European Community endeavours to use
this forum to disseminate its own standards among non-member countries which be-
long to the Council of Europe.'®

14 Case C-268/94, Portuguese Republic v. Council, ECR [1996] I-6177.

15 Opinion 1/78, ECR [1979] 2871 and 2913 on International Agreement on Natural Rubber. On the
Community agreements concluded within the framework of the mixed competence see also D. O’Kce ffe,
H. S chermers: Mixed Agreements (1983); E. Cr e m o n a: “The Doctrine of Exclusivity and the Position
of Mixed Agreements in the Extenal Relations of the European Community,” 2 Oxford Journal of Legal
Studies (1982); N. N e u w a h I: “Joint Participation in International Treaties and Extrnal Power by the EEC and
its Member States: Mixed Agreements,” 28 Common Market Law Review (1991).

16 See inter alia Relations between the Community and the Council of Europe, COM(89)124, also Con-
vention on the Elaboration of a European Pharmacopoeia which aimed at harmonisation of the specification for
medical substances manufactured in all European countries, see also doc. SEC(87)190. EFTA Group of Legal
Experts, Possible Models for Cooperation between the EC and EFTA States.
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But the Community’s activities in the OECD or the Council of Europe do not
eliminate emergence of differences between arrangements adopted in these fora and
the Community’s own rules in the relevant areas. The Community constantly reserves
for itself the right to autonomous regulation of all matters falling within the scope of
its internal legal order."” Compliance in national law with standards developed by
these and other organisations or their transposition to international agreements, does
not ensure per se conformity with Community law by virtue of its primacy for all
Member States, and so also for acceding states in their mutual relations. It is thus
another area for review on the threshold of membership in the European Union. One
example of differences between the Community legal order and international stand-
ards agreed with its Member States’ participation is Council Regulation 954/79'8 and
the UNCTAD Linear Conferences Convention.

5. In the treaty relations of acceding states with third countries the first step should
be a review of these relations from the point of view of their consistency with
a European Union Member status. If necessary, the next step should consist in rene-
gotiation of agreements with third countries to bring them in line with the Commu-
nity regime.

An all-embracing definition of the kind and scale of influence exerted by this
category of the Community agreement on obligations arising from agreements bind-
ing acceding states is impossible.

For example, the already mentioned Community assistance agreement with India,
may be in principle considered neutral in respect of any agreements of analogous
substantive scope concluded by acceding states with India. An agreement providing
for assistance directed directly or even indirectly against democracy, the rule of law
and respect for human and fundamental freedoms could be an exception. Because,
however, it is not common international treaty practice to include this type of nega-
tive clause in agreements, whether they might be antidemocratic in character can only
be judged on the basis of their context, and this belongs to the the realm of interpreta-
tion, which may be questionable. It seems, however, fair to say that it is only if the
Community expresses some such reservations concerning a specific agreement be-
tween an acceding state and a third country that one can speak of an obligation arising
on the part of the acceding state to reach a settlement with the Community on the
matter in question. After acceding to the European Union, all disputes will be consid-
ered by the ECJ.

6. A separate category of Community obligations are the common regimes estab-
lished in public international law agreements concluded between Member States with
effects that bear directly or indirectly on the relations of these states as European

17 See Relations . . ., op. cit., supra, n. 16, p. 3, where it was stated that there is a “need to preserve the
scope for development of the Community’s powers and not hinder the realisation of the objectives of the Treaty
and the Single Act.

18 QJL 121/1979, p.1., see also Case Commission v. Council, ECR [1989] 1517 where the ECJ ruled that
the Member States should not acceed to UNCTAD Linear Conferences Convention because of the existing
divergencies.
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Union Members, with non-member countries. This category consists mainly of agree-
ments relating to areas covered originally by the Pillar III of the European Union and
then incorporated into the Community framework. These agreements and the con-
comitant Community legal acts serve the purpose of building “a common area of
freedom, security and justice.”!® The best example is the Schengen agreements?® with
their far-reaching implications for relations between acceding states and third coun-
tries in the area of external border controls, readmission, immigration, asylum and
related matters.?! Poland, therefore, will be obliged to renegotiate agreements with
third countries on such matters with a view to bringing them in line with the Commu-
nity standards effective from the date of accession to the Union. If the negotiations
fail, these agreements or their relevant provisions must be denounced by Poland with
effect from the date of accession or any other specified by the Accession Agreement.
In the sphere of non-contractual relations in the areas covered by the Schengen sys-
tem, Poland should conclude the relevant agreements with third countries or regulate
its relations on an autonomous basis if conclusion of an agreement proves impossible
or impractical. It should be presumed that Poland will be entitled to accede as a party
to all agreements concluded by the Member States as from the the signing of the
Accession Agreement at the latest.

7.1. The acceding states may face complicated harmonisation processes in the
sphere of treaty obligations with non-member countries in areas covered by special
Community regimes such as all sectors of transport and trade relations. In these areas
obligations in regard to specialised agencies and international institutions (non-gov-
ernmental or governmental) intersect with the Community legal order and a complex
of all kinds of bi- and multinational public international law and administrative law
agreements, contractual law in international commerce and the legislation of each
country with which the acceding state maintains relations in the matters in question.

The common transport policy covers transport within the Community, where dif-
ferent types of transport (road, rail, water and air) are regulated separately.?? The

19 See inter alia the Action Plan of the Council and the Commission on how best to implement the provi-

sions of the Treaty of Amsterdam on an area of freedom, security and justice, OJ C 19/1999, Council Regulation
2317/95 of 25 September 1995 determining the third countries whose nationals must be in possession of visas
when crossing the external borders of the Member States, OJ L 234/1995, Council Regulation 574/1999 of
12 March 1999, OJ L 72/1999 and Council Decision of 10 July 1999 determining the legal basis for provisions
or decisions forming part of the Schengen acquis, OJ L 176/1999. See also D. O’K ¢ ¢ f f ¢: “The Schengen
Convention: A Suitable Model for European Integration,” 11 Yearbook of European Law (1992), pp. 185-219;
O.S ei ffarth: Die Anderungen im Bereich der “Dritten Siule” der Europdischen Union (Maastricht) durch
den Vertrag von Amsterdam (1997); The Third Pillar of the Treaty on European Union. Co-operation in the
Field of Justice and Home Affairs (1996); A. D u f f (ed.): The Treaty of Amsterdam. Text and Commentary
(1997), pp. 12-58.

2 Polish edition: Uklad z Schengen i Porozumienie Wykonawcze do Ukladu (1998).

U See: W.Czaplifski: “Acquis communautaire w zakresie 111 filara Unii Europejskiej z perspektywy
polskiego prawa wewnetrznego,” in: C. M ik (ed.): Implementacja Prawa Integracji Europejskiej w krajowych
porzadkach prawnych (1998); W. Czap i fa s k i: “Uklad z Schengen (Czy pierwzy bastion ‘Twierdzy
Europa?’),” Przeglad Zachodni, No. 1 (1992), pp. 91-104; M. Zd a n o w i ¢ z: “Zewngtrzne implikacje
porozumien z Schengen,” Przeglad Prawa Europejskiego, No. 1 (1996), pp. 17-25.

2 For the scope of harmonisation of Polish law to the requirements of the Community law see Progress
Report, Urzad Komitetu Integracji Europejskiej (1998), pp. 255-270.
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same field is covered also by the Community agreements with international organisa-
tions and a great number of non-member countries.?? The problems and legal techni-
calities of transposing these regulations to the domestic legal orders of acceding states
and transferring them to treaty relations with third countries are as complicated as the
regulatory structure of the relevant markets.?

The following steps should be taken in the harmonisation process:

a) identification in each sector of transport of agreements between Poland and
third countries whose substance is at the same time covered by agreements concluded
by or with the participation of the Community and a comparative analysis of the
substantive scope and the content of the obligations;

b) identification of agreements with third countries and international organisa-
tions, to which Poland is a party, not covered by the agreements concluded by or with
the participation of the Community to determine their consistency with the Commu-
nity legal order in a relevant sector of transport.

Generally speaking, in the process of harmonisation of Poland’s treaty obligations
in the area of transport in relations with third countries, special attention should be paid
to the provisions on national treatment and reciprocity. The maintenance of these clauses
in agreements with third countries after the accession of Poland to the European Union
would be, as a rule, inconsistent with Community law requirements, at any rate without
prior harmonisation of the principles relating to treatment of third country nationals
with the treatment guaranteed them under the agreements concluded by the Commu-
nity. On the other hand, the prior granting by Poland of the treatment reserved in the
relevant areas in the Community legal order for Community nationals would unilater-
ally disrupt our market to the detriment of its own nationals . In this context attention
should be paid to the provisions of Article 51 of the Europe Agreement between Poland
and the European Community and its Member States. It stipulates that:

1. The provisions of this chapter shall not apply to air transport services, inland-water-
ways transport services and maritime cabotage transport services.

2. The Association Council may make recommendations for improving establishment and
operations in the areas covered by paragraph 1.

7.2. Complicated legal problems also appear in the sphere of harmonisation of Po-
land’s treaty relations with third countries in the area of trade as the commercial policy
comes within the exclusive competence of the Community except for a specified cata-
logue of matters left to the competence of the Member States in the framework and
under the supervision of the Community. Generally speaking, the Community acts as
a successor of the rights and obligations of the Member states (as in the GATT case)®

B For air transport see K. M y s z o n a: Status prawny przewoznika lotniczego w swietle prawa Wspoinoty
Europejskiej (2000).

24 Ibid., pp. 207-235. The legal technicalities in the area of air transport were determined in relation to
Poland in the PHARE Programme UNI-EXPERT Report on aviation law.

25 Cases C-21-24/72, International Fruit Company NV et al. v. Produktschap voor Groenten en Fruit,
ECR [1972] 1227.
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or as a party acting together with the Member States (as in the TRIPS case) where its
powers depend on the special character of the legal instruments. Thus the point of
departure in the process of harmonisation of Poland’s treaty obligations in relations
with third countries should be a detailed examination of their consistency with Commu-
nity powers in the relevant areas as well as the principles of treatment extended by it to
specified third countries autonomously or on the basis of bi- or multilateral agreements
on free trade areas, association for development and others.

Article 27 of the Europe Agreement limits itself to a merely general obligation,
according to which:

1. This Agreement shall not preciude the maintenance or establishment of Customs un-
ions, free trade areas or arrangements for frontier trade except in so far as they alter the trade
arrangements provided for on this Agreement.

2. Consultations between the Parties shall take place within the Association Council con-
cerning agreements establishing such customs unions or free trade areas, and, where requested,
on other major issues related to their respective trade policy with third countries. In particular
in the event of a third country acceding to the Community, such consultations shall take place
so as to ensure that account can be taken of the mutual interests of the Community and Poland
stated in this Agreement.

In other words, Poland committed itself not to grant third countries treatment
better than that granted to it by the Community. Thus the harmonisation process con-
sists in subjecting commercial relations with third countries to the relevant Commu-
nity regimes.

The following steps should, therefore, be taken in the harmonisation process:

a) identification of agreements concluded between Poland and third countries and
international organisations regulating matters coming within the exclusive compe-
tence of the Community, where acceding states lose their ius contrahendi.

b) identification of agreements concluded between Poland and third countries and
international organisations whose substantive scope is subject to agreements con-
cluded with the participation of the Community, from the comparative angle of their
scope and character of Community rights vis-a-vis its Member States.

¢) Identification of agreements concluded between Poland and third countries
and international organisations in relation to which the Community is not bound by
any treaties, from the comparative angle of the scope and domain of its autonomous
regime.
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I11. Methodology of the Harmonisation of Member States’
Treaty Relations in the Field of Trade Adopted
by the European Economic Community in the Process
of Developing the Common Commercial Policy

1.

1.1. The first, exceptionally important legal act in the process of developing the
common commercial policy (CCP) was Council Decision of 20 July 1960 on intro-
duction of the so called EEC clause in bilateral agreements concluded between the
Member States and third countries.?® It provided for renegotiation and amendment of
the relevant agreements if this proved indispensable to the phased implementation of
the CCP.

The Member States were able to introduce the EEC clause to the majority of
agreements in spite of serious objections from numerous third countries.

1.2. A Council Decision of 9 October1961 on the procedure for mutual consulta-
tions while negotiating trade agreements between Member States and third countries
and changes in the status of liberalisation with respect to these countries?” obliged the
Member States of the Community to forward to other Member States and the Com-
mission the agenda of bilateral negotiations on the planned conclusion of new or
resumption of existing trade agreements with third countries or the date of tacit pro-
longation of such agreements. On the basis of the obtained information an negotiat-
ing agenda was established. The opening of negotiations was subject to preliminary
consultations within the Member States and the Commission.

The preliminary consultations also concemed the terms of trade agreements, any
modification of these agreements and possibilities of exceeding quotas and imports
from third countries with the assent of the Member States authorities.

1.3. A Council Decision of 9 October 1961 on unification of the application of
trade agreements with third countries?® stipulated that the duration of trade agree-
ments concluded between the Member States of the Community and third countries
could not exceed the transition period. As regards agreements which did not contain
the EEC clause or which did not provide for one-year’s notice of termination, could
not exceed one year. However, the Council, acting on a proposal from the Commis-
sion, was authorised to make an exception to this rule. In that case, however, the
quota lists, constituting an integral part of these agreements, would have to contain
a clause providing for annual verification.

The Council also obliged the Member States and the Commission to review by
1 January 1966 all effective trade and navigation agreements concluded with third
countries and to see that those agreements did not obstruct implementation of the

6 QJ 84/1960, pp. 1955-1966 and Europdische Wirtschaftsgemeinschaft — Kommission — Sechster
Gesamtbericht iiber die Tatigkeit der Gemeinschaft (1 Mai 1962-31 Mdrz 1963) (1963), p. 278.

2 0J 71/1961, pos. 1273.

2 0J 71/1961, pos. 1274
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CCP. They were also required to agree with the Commission the expiry date of bilat-
eral trade agreements concluded with third countries. The Commission was obliged
to inform the Council of the results of implementation of the provisions of the Deci-
sion.

These acts contributed in a great degree to co-ordination of commercial relations
between the Member States of the Community and third countries and provided the
EEC authorities with a basis for implementation of the next step which, in accord-
ance with Article 111 EEC (now repealed) was implementation of common action
aiming at the harmonisation of the commercial policy.

1.4. A Council Decision of 25 September 1962 on framing the first CCP action
plan aimed at inducing the Member States of the Community to gradually harmonise
their commercial policies toward third countries. In particular the action plan recom-
mended harmonisation of the import and export policy.?

As regards import from GATT and non-GATT member states, which, however,
observed GATT rules, full liberalisation was envisaged (with the exceptions permit-
ted by GATT itself) and the schedules of goods were to be unified. As for imports
from non-GATT member states which did not adhere to GATT rules, a quotas policy
was to be applied. At the same time the action plan stipulated that the national quotas
of the Member States and their autonomous liberalisation lists were to be eventually
replaced by quotas negotiated or determined under Community procedures, which
was to lead to the establishment of a single schedule of goods as far as imports from
this group of countries were concerned.

As for export to third countries the action plan covered regulation of export sub-
sidies at the level deemed necessary, unification of rules for liberalisation of exports
and harmonisation of regulations concerning expansion of trade and promotion of
sales on third markets.

Trade with the then communist states (so-called state trading countries) was cov-
ered by a special harmonisation regime.>

1.5. Implementing the action plan on the CCP towards third countries established
under Article 111 EEC for the transitional period, the Community institutions pro-
ceeded to harmonise the liberalisation schedules for third countries and to co-ordi-
nate the actions of the Member States on abolition or reduction of quantitative restric-
tions in import from those states.

These issues were covered by three Council Regulations of 10 December 1968.

On the basis of Regulation 2041/68 a common liberalisation list was established.
It concerned goods (Annex I) imported from third countries enumerated in Annex II.
Annex I covered a vast quantity items classified according to Common Customs Tar-
iff nomenclature. Annex II listed 127 states observing GATT principles (overseas
territories included).3! Under the Regulation quantitative restrictions on imports of

2% Q) 90/1962, pos. 2353, see also Europdische Wirtshafisgemeinschaft . . ., op. cit., supra, n. 26,
pp. 278-280.

30 0J 14/1963, pos. 156, OJ 153/1963, OJ L 326/1969, OJ L 99/1974, OJ L 332/1975, OJ L 58/1976.

3 0J L 303/1968, p. 1.
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goods listed in Annex I were prohibited between Member States and the third coun-
tries listed in Annex II. The Council of Ministers was authorised to extend both an-
nexes provided that no injury was caused to industry of goods within the Community
pending full implementation of the CCP in accordance with Article 113 TEEC.

The Council of Ministers was also authorised to apply the following protection
measures:

— removal of products from the liberalised list

— removal of states from Annex II

— establishment of common market quotas

— introduction of quantitative restrictions on imports of a product included in
Annex if imports of this product threatened production of the equivalent or a directly
competing product, or if interests of the Community Market so required.

Council Regulation 2043/68 of 10 December 19683 introduced a common pro-
cedure for determining, allocating and overseeing the utilisation of imports of prod-
ucts from third countries.

The Member States were obliged to notify the Commission of import licences
issued in each half year and other data necessary to evaluating the degree of utilisa-
tion of quotas. A Quota Management Committee consisting of representatives of the
Member States and meeting under the presidency of a representative of the Commis-
sion was set up.

Council Regulation 2045/68 of 10 December 19683 on introduction of special
procedure for imports of specific goods from specific third countries, was the next
legal act in the area of bringing Member States policies’ in line with the CCP. These
products were not subject to quantitative restrictions. They were so-called “super-
vised goods” by the Council and could be imported only on presentation by importers
in Member States of a certificate or other document (in the case of imports of a good
forming part of the common organisation of agriculture markets) or in all other cases
on the basis of a preliminary notification of importation. Moreover, the Council was
the sole body authorised to introduce quantitative restrictions for supervised goods of
imports of such good by the Member States in excessive amounts was detrimental to
the production of goods within the Common Market.

The above Council regulations and decisions demonstrate that Community legis-
lative activity further to Article 111 TEEC concentrated in the transition period on
implementation of all the tasks in the area of realisation of the substantive scope of
the CCP towards third countries, envisaged by the action plan provided in Article 113
TEEC, in the spirit of the provisions of ex-Article 235. This activity contributed to
the protection of Community interests, in particular in the area of the organisation of
agricultural markets and safeguarded domestic production in other branches of Mem-
ber States’ economies against excessive imports from the third countries.

2 Ibid, p. 39.
3 Jbid, p. 43.
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2. Development of the CCP in the Second Phase

As the transition period expired on 31 December 1969, the Community authori-
ties moved to implementation of the tasks envisaged in Article 113 TEEC for the next
phase. The legislative activity of the Community was aimed at unification of CCP
rules as regards changes in tariff rates, conclusion of tariff and trade agreements,
uniformity in measures of liberalisation, export policy and measures to protect trade,
including against dumping or subsidies.

Under Article 113 TEEC the Commission was authorised to conduct negotiations
on the conclusion of agreements with third countries, and the Council - on the basis
of Article 114 — to conclude these agreements on behalf of the Community.

As for tariff agreements, the Community’s exclusive competence was established
before the Common Customs Tariff was introduced.

2.1. Council Decision of 16 December 1969 on gradual harmonisation of trade
agreements concluded between the Member States of the Community and third coun-
tries and on negotiation of Common Market agreements** covered three fundamental
issues of the treaty policy of the Member States of the Community as regards their
relations with third countries.

Under the provisions of Title I of this Decision Member States were obligated to
inform the Community of bilateral trade conventions, treaties and agreements with
the third countries which, in the Member States’ opinion, should be explicitly or
tacitly prolonged. Member States notified the Commission at least three months prior
to prolongation or termination of the agreement in question. Member States con-
cerned conducted consultations on the information provided. If they stated that an
agreement would not hinder the CCP during the period of prolongation, the Commis-
sion was authorised to submit a proposal to the Council — by way of derogation from
the provisions of Article 1 of the Council Decision of 9 October 1961 — on accept-
ance of the explicit or tacit prolongation of the agreement. The prolongation period
could not, however, exceed one year. If the agreement provided for one year’s notice
of termination there existed the possibility of extending it for a longer period.

Under the provisions of Title II of Council Decision (Article 7 and 8), the Commis-
sion was authorised to conduct negotiations on trade conventions, treaties and agree-
ments with third countries in consultation with a Committee established on the basis of
Article 113 TEEC and within the framework of directives issued by the Council.

On the basis of the provisions of Title III (Article 9), the Council, acting on
a proposal from the Commission, after the prior obligatory consultation, could agree
to bilateral negotiations of the Member States with third countries if negotiations
based on Article 113 TEEC were not possible. This period was, however, limited to
31 December 1972. Article 9 constituted an exception to the Title Il regulations and
was to be applied if one of the Member States for important reasons considered it
indispensable to open negotiations with a third state in order to prevent a disruption

3 0J L 326/1969, p. 39.
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trade relations pending full implementation of the procedure foreseen in Title IT The
activities of Member States opening negotiations with third countries were subject to
the provisions provided for in Article 10 of the Decision. Moreover, after the conclu-
sion of the talks the Member State concerned forwarded the results of the negotia-
tions to the Commission and notified other Member States. If no Member States ex-
pressed reservations to the Commission to the agreement under negotiation within
five days of notification the negotiated agreement could, after notification from the
Council, be finally concluded. In other cases, the agreement could be concluded if the
Council, on a proposal from the Commission, acting by a qualified majority, assented
to its conclusion.

The final provisions stipulated that the Council Decision bound the Member States
as from 1 January 1970.

2.2. One of the important acts regulating issues related to imports from third coun-
tries was Council Regulation 1025/70 of 25 May 1970.3° It enabled specific third
countries to export goods which were not subject to quantitative restrictions.

The Council, on a proposal from the Commission, acting by a qualified majority,
could assent to the addition of new products to the existing list of goods and to in-
clude new third countries in the list of states enjoying export liberalisation, provided,
however, this would not lead to the necessity of introduction of the protection meas-
ures. Member States were, however, to inform the Commission of any dangers result-
ing from expansion imports of goods not subject to quantitative restrictions which
might require resort to protection measures.

For these reasons, on a proposal from any of the Member States or on a Commis-
sion initiative, a consultation procedure within the Committee consisting of repre-
sentatives of the Member States and the Commission, could be conducted. The con-
sultations covered in particular the terms of imports and their expansion and the
economic-commercial situation as regards imports of a particular product, as well as
the protection measures to be taken.

In order to enable the Commission to evaluate the economic-commercial situa-
tion as regards the product in question, Member States were to inform the Commis-
sion of the development of the situation in the market in relation to trade in that
product. If importation of a particular product from a third country threatened the
production of the same or equivalent product within the Common Market, imports of
that product could be subject to the supervision procedure, in accordance with Article
7 of Council Regulation 1025/70. The privileged states included in the list of export-
ing countries could not fully enjoy the rights arising from Regulation 1025/70, as
imports of products not subject to quantitative restrictions was strictly supervised by
the Commission and admissible to the amount meeting the needs of the Member
States and not threatening the Common Market interests. In this way the Commission
ensured the protection of its interests.

3 0J L 124/1970, p. 6.
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2.3. On 19 December 1972 the Council adopted Decision 455/72 on establishing
certain interim measures for the gradual harmonisation of the import systems of Mem-
ber States of the Community with third countries. It stipulated that if a Member
State intended to change its autonomous import rules in relation to one or a group of
third countries, it should notify the Commission and the Member States of the meas-
ures taken. On a proposal from the Commission or any other Member State the in-
tended changes in import rules of the Member State concerned in relation to a third
state were subjectto prior discussion and the assent of the other Member States and
the Commission in the consultation procedure.

The consultations were aimed at the evaluation of the possibilities to introduce
common import rules in relation to the determined third country for a particular prod-
uct; otherwise the Member States import rules were to be co-ordinated. Co-ordina-
tion was aimed at strengthening the Common Market and phasing common import
rules.

If any of the Member States or the Commission stated that a change in the autono-
mous import rules of the Member State concerned weakened the Community or any
of the Member States fundamental interest, the whole of the economic-commercial
issues relating to the goods in question was to be a subject of joint analysis.

The Member State concemed could introduce changes in its autonomous import
rules in relation to a third country:

— if no other Member State notified a need for consultations within five working
days and after receiving the Commission assent;

— if another Member State or the Commission expressed no reservations during
consultations, of which the Commission was to inform the Member States concerned.

In other cases the Member State concerned could introduce changes in its autono-
mous import rules only three weeks from the date of the start of the consultations. If,
however, within three weeks the Commission, in accordance with Article 113 EEC,
expressed reservations to the Council concerning the actions to be taken by a Mem-
ber state, the changes in the autonomous import rules could be introduced only after
the assent of the Council.

By way of derogation of the mentioned provisions the Member State concemned
could introduce a change in its autonomous import rules in relation to one or more
third countries, from 31 December 1974, under a condition the Council, within 5 weeks
after the submission of the Commission proposal, shall not adopt a decision. This
clause was introduced to the presented Decision with the intention of the socialist
states, in accordance with Article 9 of the Council Decision of 16 December 1969.

Abolition of liberalisation or annulment or reduction of a quota could in urgent
cases be introduced by the Member State concerned without prior consultation.

In the event of an economically warranted need for additional imports from a third
state the Member state concerned, after utilising the established quota for the product
in question, was entitled, in urgent cases, without prior notification to the Commis-

3% 0J L 299/1972.
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sion and other Member States, to create additional export opportunities for third coun-
tries. The resulting imports, however, could not exceed 20% of the quota.

In exceptional cases a Member State could, on the basis of Article 9 of the Coun-
cil Decision of 16 December 1969, import from a third country non-liberalised and
non-quota goods up to the highest quantity or value of imports of that product from
the country concerned in any one of the preceding three years, increased by 20%. If
the planned imports did not exceed the established limits, the Member State con-
cerned notified the Commission ex post of the number of licences granted for imports
from the state in question. On a proposal from one of the Member States or the Com-
mission, consultations on measures taken by the Member State concerned in relation
to a third country, could be held at a later date. Moreover, Council Decision 455/72
stipulated that to 31 December 1974 the necessary steps for harmonisation of the
provisions on imports from the third countries would be taken.

Clearly, Decision 455/72 limited considerably the Member States competence as
far as imports from third countries were concerned. At the same time it constituted an
important step in the harmonisation of common import rules and made it impossible
for third countries to increase exports to the Community territory above the quantities
established by the Council Decision.

2.4. Council Decision 1439/74 of 4 June 1974 established common import rules
for products imported by the Member States from 158 third countries, included in the
common liberalisation list and specified in the Common Customs Tariff as items 01.01A
to 96.06.%7 These products were not subject to any quantitative restrictions. In order
to forestall any threats to domestic production from imports of liberalised goods, the
Council established an obligatory informative-consultation procedure for the Mem-
ber States of the Community.

This procedure provided in particular:

— for the need to take necessary protection measures

— for the necessity of supplying indispensable information on a situation as re-
gards imports of liberalised goods

In accordance with the Council Decision, a supervision procedure as regards
imported good competing with the internal production, was established. Imported
good subjected to the Common Market supervision could be checked only after
importer showed an import licence. Imports licence was granted on the basis of the
application including a number of data on imported good, namely: the name, cus-
toms tariff position, country of origin and destination, price cif or franco border,
precise volume of the good, date and place of receipt of the good. Imports licence
was issued for strictly determined transactions within the framework of the existing
import liberalisation.

In accordance to Decision 1439/74 the Member States were authorised to conduct
the supervision procedure if imports of the particular good was not subjected to the
Community supervision procedure. The Member States concerned notified the Com-

3 QJL 15971974, p. 1.
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mission on this fact. In the supervision procedure conducted by the Member States
concerned, importser was obliged to show an import licence for a determined good
from the third state.

In both cases the Member states were obliged to inform the Commission on the

value and volume within the export licences, where imported goods and countries of
origin were indicated.
"~ Moreover, Decision 1439/74 authorised the Commission to introduce protection
measures in the form of the shortening of the period when export licences could be
used in case imports of the determined good from the third state threatened the pro-
duction of the same or similar product, which could cause a damage. Independently
from this, the Council could introduce other protection measures. The discussed De-
cision stated moreover that the Council will set up further measures aiming at the
harmonisation of imports rules within the period expiring on 31 December 1975.

This Decision complemented the rules established for common organisation of
agriculture markets and the Community and domestic implementing provisions re-
sulting from it, as well as special rules set up, in accordance with Article 235 (at
present Article 308) TA, for the processed agriculture products.

It should be stated, however, that Decision 1439/74 enabled a great number of
countries to increase the export of goods not subject to quantitative restrictions to
Member States of the Community.

The Community authorities introduced a number of protection measures with re-
gard to imports in question which were aimed at-protecting each Member State and
the Community against unplanned or unintended imports even from this group of
countries. Such liberalisation was, therefore, incomplete and fully supervised by the
Community authorities.

2.5. With the end of the transition period and definition of the main aspects of the
CCP implementation mechanism by the Community authorities in 1969, there began
a process of setting the agenda for the expiry, prolongation or continuation of agree-
ments concluded between the Member States and third countries. The position taken
by the Community demonstrates its highly differentiated approach to Member States’
contractual links with other countries based on the substance of these agreements, the
way mutual obligations of the parties were formulated and the parties themselves.

a) The first act in this regard was Council Decision of 28 January 1969, estab-
lishing a special regime of authorisation of tacit prolongation of determined agree-
ments beyond the transition period. Under Article 1 the trade agreements mentioned
in the annex to this decision concluded between the Member States and third coun-
tries, could be tacitly prolonged for a year.

b) In the same year, on 20 December 1969,% the Council adopted another deci-
sion determining which agreements, concluded between Member States and third
countries, could be tacitly prolonged for a year (Article 1) or kept in force to 31 De-

3 QOJ L 43/1969, p. 15.
» OJ L 6/1970, p. 1.
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cember 1970 (Article 2). The first category comprised 15 agreements, the second, of
22 agreements.

In the preamble to the decision it was noted that in accordance with the statement
of the Member States of the Community, the prolongation or keeping in force to
31 December 1970 of such agreements does not constitute an obstacle to conducting
negotiations with the Community, which, under ex-Article 113(3) TA, were to lead to
the conclusion of the Common Market agreements with third countries.

¢) Another Community act regulating agreements concluded between the Mem-
ber States of the Community and third countries was Council Decision of 1 February
1971,%° which permitted tactic prolongation or maintenance to 31 December 1972 of
37 agreements on trade, navigation and friendship. This decision made it possible to
amend or terminate tacitly prolonged or still binding agreements in case during the
period of prolongation it turned out that the provisions of these agreements were an
obstacle to the introduction and implementation of the CCP.

d) Decision 182/73 of 18 June 1973 stipulated that agreements on trade, naviga-
tion and friendship and some other agreements included in the annex to the Decision,
concluded between Member States of the Community and third countries, may be
prolonged to 31 December 1970.*' The annex covered 79 agreements.

¢) Council Decision 181/73 of 18 June 1973 prolonged the effectiveness of trade
agreements concluded between Member States of the Community and 24 third coun-
tries.*?

) Decision 327/73, adopted on 24 October 1973, referred in an annex to 74 agree-
ments, trade protocols and economic agreements concluded between Member states
and third countries, whose validity was prolonged to 31 December 1974 in the major-
ity of the cases (some of the agreements were prolonged to the end of January 1975
while the trade agreement between Germany and Norway of 20 December 1950 was
prolonged to 31 May 1975).4

g) Council Decision 34/74 of 6 December 1973 on authorisation of prolongation
or tacit maintenance of trade agreements concluded between Member States of the
Community and third countries,* covered 46 agreements altogether. Article 1 of the
Decision stipulated that the agreements and trade protocols mentioned in the annex to
the Decision, concluded between Member States of the Community and third coun-
tries, may be prolonged or tacitly kept in force to the date given in the annex (in the
majority of cases — to the end of 1974).

h) Council Decision 35/74 of 6 December 1973 stipulated that the agreements
included in the annex may be prolonged to 31 December 1975.45

40 QJL 31/1971, p. 18.
4 QJL 189/1973.

2 [Ibid.

43 QJ L 301/1973.

4“4 QJL 30/1974.

4 Ibid, p. 7.
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i) Annex to Council Decision 187/74 of 1 March 1974* mentioned 17 agree-
ments and trade protocols concluded between Member states of the Community and
third countries, whose validity was prolonged to the end of 1975.

j) Council Decision 482/74 of 17 September 19747 determined the validity peri-
ods of 24 trade agreements concluded between Member states of the Community and
third countries. They were prolonged for 1975 and in the majority of cases, to 31 De-
cember 1975. Under the preamble to Decision 482/74, the validity of these agree-
ments was prolonged on a proposal from Member States of the Community aimed at
preventing disruption of contacts and trade obligations arising from these agreements.
Member States argued that prolongation of the validity of these agreements did not
hinder the possibility of conducting future negotiations with these countries within
the Common Market framework or constitute an obstacle to introduction of common
import rules for Member States by the Community authorities.

k) Council Decision 497/74 of 2 October 1974 prolonged the validity of trade
agreements concluded between Member States of the Community and 87 third coun-
tries for 1975, and even for 1976 with some other countries.*® These agreements were
prolonged on a proposal from Member States of the Community pending their re-
placement by agreements negotiated within the Community framework. Because the
majority of third countries did not enter into negotiations with the Community au-
thorities, the EEC decided to prolong the validity of the trade agreements concluded
between Member States of the Community with these third countries. Such a solution
demonstrated the flexibility of the EEC.

1) Provisions provided for in Council Decision 566/75 of 16 September 1975 were
a clear manifestation of this tendency. The decision prolonged the validity of trade
agreements concluded between Member States of the Community and 85 third coun-
tries, in the majority of cases to the end of 1976, and agreements concluded with some
of the countries as Greece, Iraq, Japan, Norway, Pakistan and Paraguay, to 1977.4°

m) Council Decision 278/76 of 24 February 1976 prolonged another 22 agree-
ments with the third countries to the end of 1977.5° The prolongation of the validity of
these agreements was introduced on proposals from Member states aimed at prevent-
ing disruption of their contractual relations with these states, pendining conclusion of
agreements within the framework of the Common Market or extension to these rela-
tions of Community instruments.

n) Council Decision 376/76 of 8 April 1976 prolonged the validity of 87 trade
agreements concluded between Member States of the Community and third countries
for 1977, on the same conditions and for the same reasons as in the Decision of
24 February 1976.5!

4 QJL93/1974,p. 23.
47 QJ L266/1974,p. 1.
4 QJ L 276/1974, p. 37.
4 QJ L 2471975, p. 29.
0 QJ L 58/1976, p. 14.
St QJ L 10171976, p. 53.
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0) By way of Decision 774/76 of 20 September 19762 the Council prolonged the
validity of 87 trade agreements concluded between Member States of the Community
and third countries, in the majority of cases to the end of 1977, and as regards agree-
ments with certain other countries — to 1978. Decision 807/76 of 4 October 1976
brought analogous solutions as regards a further 31 agreements concluded between
Member states of the Community and these countries.>

p) Council Decision 804/76 of 4 October 1976 prolonged to the end of 1978 the
validity of 201 agreements on trade, navigation, friendship and other similar agree-
ments concluded between Member states of the Community and third countries.>*

q) Under Decision 972/76 of 21 December 1976 the Council prolonged for one
year the validity of 23 agreements concluded between Member States of the Commu-
nity and third countries, in the majority of cases — to 30 June 1978.

r) Council Decision 341/77 of 25 April 1977% prolonged for 1978 the validity of
19 trade agreements concluded between Member States of the Community and third
countries. Moreover, Decision 477/77 of 17 July 1977 prolonged further 85 agree-
ments to 1978 (the agreement with Norway was prolonged to 31 May 1979%7).

s) Finally, with the Council’s decision 650/77 of 27 September 1977°8 it was by
the end of 1979 that the validity periods of 193 agreements — commercial, navigation
and friendship — and various agreements concluded between EEC member countries
and third countries, were presented.

3. Evaluation of the Methodology Accepted by the EEC
for Introducting Common Commercial Policy

Starting point to the accepted procedure was the full inventory of commercial and
related agreements of member countries with third countries and verification of con-
tents and then on-going operational monitoring. On the other hand, provisions of the
Rome Treaty did not univocally describe the material and subject scope of the EEC
Common Commercial Policy in respect to third countries. Respective matters were
formulated mainly in a functional manner, which is indicated by the provisions of
Article 113, and especially Article 235 of the Rome Treaty. This opened before the
Community Bodies, and also before member states, the possibility of relatively free
shaping of the form and substance of the EEC Common Commercial Policy and of
the way it is brought into force.

So shaped, EEC Common Commercial Policy was characterized by developed
supervision-and-control powers of the Community. It deserves to be underlined, how-
ever, that the member states were provided, under the transition procedures, with the

2 QJ L 270/1976, p. 26.
53 OJ L 283/1976, p. 22.
% 0J L 283/1976, p. 25.
55 0J L 366/1976, p. 21.
%6 OJL 120/1977, p. 17.
57 0J L 197/1977, p. 26.
8 QJL 2671977, p. 23.
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possiblity of applying for liberalization or more rigor in specific rules and with war-
ranty for their consideration of such applications, with the condition that these will
not be detrimental to the interests of member states and the Community as a whole.
The possibility of taking into consideration of the interests of third-party states was
not foreseen in the legal scheme of the EEC Common Policy. These states, and also
their physical and legal persons interested in this, could in this situation seek protec-
tion of their commercial interests within the Community, exerting various types of
pressure on the free-market partners in order to incline them toward desirable appli-
cations addressed to the EEC in order to cause thereby a respective action by its
Bodies.

Third-party states could also seek to secure their own commercial interests within
the Community by making respective agreements with the EEC.

IV. Closing Remarks

Poland’s accession to the European Union is connected with the necessity of ad-
vance application of bilateral and multilateral agreements to the legal consequences
of membership in this organization. Such adjustments, which in their essence require
negotiations with the remaining parties of the respective agreements, should be pre-
ceded with detailed review conducted on one’s own and in several instances also
within the process of consultation with the Community, if this should ensue from the
subject of the regulation and the party to respective agreements.

Into agreements regulating subject matter under exclusive jurisdiction of the Com-
munity there should be introduced clauses of expiration on the day that Poland attains
membership in the European Union. In agreements regulating matters subjected to
parallel competences of the Community and member states, the Community clauses
should be included which reserve the introduction of adjustments to the Community
policies or the replacement of respective agreements with agrements of the Commu-
nity and of member states acting together (as in the case of association agreements
etc.). Into remaining agreements, the Community clauses should be introduced which
reserve the right of introducing adjustment changes into the autonomous policies of
the Community unless these are beyond the scope of the Community law due to their
subject matter.
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Introductory Remarks

The establishment of the European Communities and subsequent widening and
deepening of the European integration required from Member States many important
and costly changes of policy and law. It was reasonable to introduce them gradually
or at least to make it possible for states to introduce them in such a way. Therefore, for
example the establishment of the customs union had to take place within 12 years,
this transition period had been divided into three stages. Also the establishment of the
economic and monetary union was to take place within the transition period consist-
ing of three stages.? Similar reasoning could be applied to the association between
Poland on the one hand and the European Communities and their Member States on
the other, established by the Furope Agreement signed on 16 December 1991.3 Though
this agreement does not bring about full integration between Poland and the EC, its
economic, social and political consequences are far-reaching.* There is no question
that the changes and reforms required in the light of the Europe Agreement had to
take place in sequence and not instantaneously. According to the concept of asymme-

! Transition to the second stage was the subject of several legal opinions prepared by the team composed
of W.Czaplifiski,K.Pazderska T.Skoczny and the present author. The author is deeply indebted
to the other members of the team. Special thanks should be given to Prof. T. S k o ¢ z n y, who was the initiator
of those common research projects. All critical remarks concerning the present article should, however, be
addressed to this author himself, ’

2 The second of them was to start on 1 January 1994 (Article 116, former Article 109¢ EC Treaty). The
date on which the third stage was to start was not directly indicated, but according to Article 123 (former Article
109 1 EC), decisions preceding it were to take place at the latest immediately after 1 July 1998.

3 Europe Agreements were concluded with several states: Hungary (OJ L 347, 1993), p. 2), Romania (0J
L 357, 1994), p. 2), Bulgaria (OJ L 358, 1994), p. 3), Slovak Republic (OJ L 359, 1994), p. 2), the Czech
Republic (OJ L 360, 1994), p. 2), Latvia (OJ L 26, 1998), p. 3), Lithuania (OJ L 51, 1998), p. 3), Estonia (OJ
L 68, 1998), p. 3), Slovenia (OJ L 51, 1999), p. 3). In this paper references to the Europe Agreements should be
read as referring to the Europe Agreement on the Association of Poland and the European Communities and
their Member States, signed on 16 December 1991 (OJ L 348, 1993), p. 2).

4 This was evidenced in the worsening of the Polish balance of payments since 1992/1993, the time of the
entry into force of the commercial part of the agreement.
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try, the associated states (including Poland) have more time to adapt themselves to the
association than the European Communities and their Member States.>

Article 6 of the (Poland—EC) Europe Agreement was devoted entirely to the tran-
sitional period of the association. This period had to be divided into two stages. It is
precisely the transition from the first to the second stage that forms the subject of the
present article. The transition of Poland has been anticipated since 1999 but has not
taken place so far. On the contrary, analogous transition has already taken place with
respect to Hungary and the Czech Republic. As the transition is not a strictly formal
step but is dependent on both procedural and substantive law measures, it deserves
more attention and will be discussed in length.

One should stress that there are more transitional periods in the Europe Agreement.
The multiplicity thereof is due to the division of the agreement into two parts. The
commercial part, embracing the chapter “Free movement of goods” was covered in
whole by the competence of the European Community and could be concluded by the
Community itself. On 16 December 1991 (the date of the signature of the Europe Agree-
ment as such), an Interim Agreement on trade and trade-related matters was signed.®
This interim agreement repeated first of all the provisions of the Europe Agreement on
movement of goods between the European Communities and Poland.” The Interim
Agreement (or in different words: the commercial part of the Europe Agreement) was
made operational on 1 March 1992.% The rules on the free movement of goods (in-
cluded in the Interim Agreement) dealt mainly with the abolition of custom’s duties and
other measures hampering trade in industrial goods. Trade in these goods was to be
liberalised gradually. The liberalisation steps had to take place after the lapse of a pre-
scribed period of time from the day of the entry into force of the agreement.” We will
not deal with those transitional periods any more, limiting our interest to the transition
period provided for in Article 6 of the Europe Agreement only.

It must be remembered that for adoption of the Europe Agreement as a whole
(including rules on freedom of establishment, free movement of persons, services,
capital and co-operation in several fields) the approval of the Member States of the
European Communities was necessary. After the ratification of the Agreement by
Poland and the EU Member States and the approval by the Communities, the Europe
Agreement entered into force on 1 February 1994. 1t is the starting point for the tran-
sition period provided for in Article 6 of the Europe Agreement.

5 1. Gomuta: “Dispute Settlement under Association Agreements with Central and Eastern European
States,” 22 PolYBIL (1995-1996), pp. 107-129.

$ OJL114,1992,p.2.

7 To be exact, it included also provisions on the freedom of payments and rules of competition.

8 See:E.Piontek: “Europe Agreement EEC — Poland (Legal Concept of a Scheme),” 19 PolYIL
(1991-1992), p. 139.

%  Asarule, Poland was to abolish customs duties over the period of 7 years, see: A. van der Klugt:
“Association, Partnership and Cooperation Agreements with East European Countries,” in: . Nicolaides
(ed.): The Trade Policy of the European Community: Legal Basis, Instruments, Commercial Relations (1993),
p. 65. :
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The Transition Period and Its Stages

Article 6 of the Europe Agreement reads:

1. The Association includes a transition period of a maximum duration of ten years divided
into two successive stages, each in principle lasting five years. The first stage shall begin when
this agreement enters into force.

2. The Association Council shall proceed regularly to examine the application of this Agree-
ment and of Poland’s accomplishments in the process leading to a market economy system.

3. During the course of twelve months preceding the expiration of the first stage, the Asso-
ciation Council shall meet to decide the transition to the second stage, as well as on any possi-
ble changes to be brought about as regards measures conceming the implementation of the
provisions governing the implementation of the provisions governing the second stage. In
doing so it will take into account the results of the examination mentioned in para. 2.

As can be seen, the transition period has to come to an end after a lapse of 10 years
from the time of the adoption of the Agreement. Consequently, it will come to an end
automatically on 1 February 2004. However, the transition from the first to the sec-
ond stage of this period is not automatic. It will depend on a positive decision of the
Association Council. Consequently, it would be a radical oversimplification to over-
look the difference between the transition itself and the lapse of 5 years from the
implementation of the Europe Agreement.'®

One should stress that the transition to the second stage will impose upon Poland
several obligations prescribed in the Europe Agreement. They will be discussed be-
low in detail. Though in a short perspective this may be perceived as a disadvantage
for Poland, the transition to the second stage must be assessed in its context. In this
perspective it could be seen as an element of the principle of asymmetry thanks to
which Poland has more time to adapt itself to the changes. Otherwise it could have
already taken place on the date of implementation of the Europe Agreement. The end
of the first stage is an alternative term, more convenient for Poland. In such a situa-
tion the unambiguous assessment of the transition to the second stage is not easy in
terms of advantage or disadvantage.

The decision on the transition to the second stage is very important from the
political and economic perspective. Both transition and lack of transition can be trans-
lated into terms of employment or unemployment, bigger or smaller budgetary rev-
enue, better or worse climate of accession negotiations. The transition itself is a small
step, which is preceded and presumably will be followed by serious events. Though
they are not comparable with the results of the future accession of Poland to the EC,
they are significant enough to merit our interest.

0 E. Skrzydlo-Tefelska, R Skubisz “Skuteczno§é wewngtrzna prawa migdzynarodowego.
Uklad europejski a wybrane kwestie spolek z udziatem zagranicznym,” 8 Rejent (1994), p. 54. 8. Sottysin-
s k i: “Agreement on Association of Poland with the European Communities (Legal and Economic Issues),”
19 PolYBIL (1991-1992), p. 188.
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It must be stressed that in order to assess the results of the transition one has to
examine in detail the provisions of the Europe Agreement, which refers to the transi-
tion to the second stage. One could divide them into provisions which relate to rights
and obligations, will be applicable only during the second stage and provisions and
which determine the state of law required on the day of transition. The requirements
of the latter type can be recognized as pre-conditions of the transition. In this case,
strangely enough — eventhough the transition will enlarge the amount of the obliga-
tions of Poland, it will not take place unless Poland itself brings about the necessary
changes of its law.

This conclusion must be accompanied by a reservation. It is possible that the
decision of the Association Council on the transition to the second stage would dis-
pense Poland from certain obligations, which would otherwise flow from the transi-
tion. One cannot exclude such a probability. The author is not competent to assess the
political will of either of the parties to accept such a decision. The examples of the
two associated states, which are already in the second stage of their respective asso-
ciations, are not very promising as to the possibility of such derogation. On 11 April
2000 the EU-Hungary Association Council issued Decision No. 1/2000 on the tran-
sition to the second stage of the Association.!" On 15 December 2000 an analogous
decision was made by the EU-Czech Republic Association Council.!? The two deci-
sions are almost identical. They consist of two articles and a relatively short reason-
ing. As to articles, the first one merely states that the “transition to the second stage
... is hereby effected.” The second one determines the date of the adoption of the
decision. The reasoning is also succinct, as it refers first of all to the provisions of the
respective Europe Agreements on the transition to the second stage (i.e. the equiva-
lents of Article 6 of the Europe Agreement) and the dates of the enforcement of the
respective agreement. The most important from our point of view is the 4™ indent of
the reasoning of each of the above-mentioned decisions. According to it: “The Par-
ties are determined to comply with the obligations deriving from the transition to the
second stage of the Association.” This provision seems to refer more to the future
than to the past. This is not so obvious, as the preceding indent informs that “the
Association Council . . . has regularly examined the application of the Europe Agree-
ment” and the accomplishments (of respectively Hungary and the Czech Republic)
“in the process leading to market economy system.” Though from a theoretical point
of view these accomplishments do not have to equal the fulfilment of obligations,
which refer to the transition to the second stage, the reality leaves no doubt as to the
crucial importance of that element. If from the political point of view, the transition is
a signal of the deepening of the integration, then it is dependent on the concessions
made by the associated state.

The next paragraphs will be devoted to the provisions of the Europe Agreement
referring to the transition to the second stage. Such a picture would be meaningless if

" Decision 2000/327/EC, OJ L 114/32, 2000.
12 Decision 2001/128/EC, OJ L 48/22, 2001.
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it were not accompanied by the presentation of the relevant Polish regulations. In
some cases the clarity of presentation will require us to speak of the Polish law as it
stood on the date of the adoption of the Europe Agreement and later.

The most important references to this transition are to be found in the chapters of
the Europe Agreement which are dealing with the freedom of establishment and free
movement of capital. The only exception is Article 42 of the Europe Agreement con-
cerned with the movement of workers.'3 It is of minor importance only, and will be
briefly discussed at the end of the article. It is well known that the structure of the
Europe Agreement resembles to some extent the shape of the EC Treaty.!* There are
separate titles dealing with the four freedoms of movement (goods, persons — i.e.
workers or enterprises, services and capital). In fact, the liberalisation of movement
of workers and services are of such a limited scope, that it would be difficult to deal
with them in a way comparable with the freedom of movement of goods and freedom
of establishment. As we know, the provisions on the freedom of movement of goods
refer to different transition periods, therefore, it is mainly the freedom of establish-
ment that will remain within the sphere of our interest. The provisions on the freedom
of establishment and the movement of capital are strictly interconnected. For this
reason it is easy to define the sphere of our interest. It refers to the freedom of invest-
ments in Poland by persons (legal or natural) from the European Community.

The most important provision dealing with this topic is Article 44 of the Europe
Agreement. It regulates mainly three questions:

1) the establishment of enterprises,

2) the treatment of enterprises already established and

3) the acquisition of real estate by foreign enterprises.

Similarly as in the European Community treaty, the main instrument to bring about
the freedom of establishment is the prohibition of discrimination. The exact scope of
this prohibition is still to be examined. The examination will be made separately with
respect to each of the above-indicated topics.

Establishment of Community Enterprises
in Poland in the Light of the Europe Agreement

Article 44(1)(i) of the Europe Agreement regulates the freedom of establishment
of Community companies and nationals in Poland. According to this provision, Po-
land is to grant for the establishment of such companies or nationals treatment no less
favourable than that accorded to its own nationals and companies. This provision sets
a timetable for this liberalisation (understood as introduction of the national treat-
ment). The exact time thereof depends on the kind of activity (sector). For some of
them, the prohibition of discrimination has been is in force since the adoption of the

13 Bearing in mind a very restrictive scope of the provision it would be difficult to call it “freedom of
movement.” On this movement see: L. Mitr us: “Swoboda przemieszczania sig pracownikéw w Unii Europejskiej
a Uklad Stowarzyszeniowy,” 11 Paristwo i Prawo (PiP) (1998), p. 74.

4 Sottysinski,op. cit, supra, n. 10, p. 181.
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Europe Agreement. These sectors are listed in Annex XIIa to the Europe Agreement.
They comprise most of the sectors of the manufacturing industry. Certain sectors of
economy have to wait for liberalisation until the end of the transition period. They are
listed in Annexes XlIc and XIId of the Europe Agreement and include i.a. banking
and insurance.

In order to make the picture complete, one should mention sectors which are
excluded from liberalisation as such. They comprise the acquisition and sale of natu-
ral resources and the acquisition and sale of agricultural land and forests.'’

Fourthly, as one may expect, there is a group of activities, which are to be liberal-
ised at the end of the first stage of the transitional period. The list of such activities is
to be found in Annex XII b. It is of course of the greatest importance from our point
of view and should be cited in extenso. According to it, by the end of the first stage
the freedom of establishment should be granted by Poland in the following sectors:

1. Mining, processing of precious metals and stones, production of explosives, ammuni-
tion and weaponry, pharmaceutical industry, production of poisonous substances, production
of distilled alcohols.

2. Services, excluding:

— financial services as defined in Annex XIlc;

— dealing and agency services in real estate and natural resources;

" — legal services not including legal advice in business-related matters and international
law.

As one can see, there are two basic groups of sectors, which are of interest from
the point of view of the transition to the second stage — the manufacturing industry
and the services sector. With a small mistake one could sum up that the end of the first
stage should mean liberalisation for the entire manufacturing industry.'¢ The transi-
tion to the second stage shall bring with it the obligation to provide national treatment
for the establishment in Poland of Community companies and nationals in a large part
of the sector of services.

Of course, the requirements of the Europe Agreement set only the minimal level
of liberalisation, discriminatory treatment can be eliminated sooner. Some safeguard
clauses are provided for, as well. Both the economic reasons and the will to achieve
full integration with the European Communities have made Poland do more than is
strictly required in the light of the Europe Agreement at the moment. Still, there are
areas in which the rules of the establishment of Community enterprises in Poland are
discriminatory.

15 These sectors (or kinds of transactions) are listed in Annex Xlle.

16 There are only two exceptions in this respect: the freedom of establishment in the sectors of high voltage
power lines and pipe-line transportation. They are to be opened at the end of the transitional period, i.e. 10 years
after the adoption of the agreement.
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The Polish Regulations on Foreign Investments

The Polish law regulating the establishment of foreign companies was the subject
of rapid changes and great progress.

The socialist system established in Poland in the 1940°s did not seriously consider
the right of foreigners to invest in Poland. Such an idea could be compared with
investments on the Moon. This reality must be kept in mind. As from a theoretical
point of view, there were some regulations on the activities of branches and repre-
sentative offices of foreign companies in Poland.

The economic crisis, which gave rise to the “Solidarity” movement, and the so-
called “economic reforms” of the 1980°s made Polish authorities more open toward
economic activities of foreign persons. In 1982 an act on small enterprises estab-
lished in Poland by foreign companies and persons'? was enacted. As its preamble
referred to the so-called Polonia (that is to individuals of Polish nationality or origin,
who live abroad), it was called an act on Polonia companies. This very act made
possible economic activities of foreign entities in Poland. The initiation of this activ-
ity was dependent on prior consent of state authorities. The same procedure was ap-
plicable for the modification of the object of the activities. The importance of this act
did not differentiate between foreign entities according to their legal form. Both natu-
ral and legal persons, as well as entities possessing no legal personality, could be
given permission for economic activities in Poland.

In 1986 an act on companies with foreign participation'® was adopted. It required
an administrative permit for the establishment of a company and prescribed a mini-
mal 51% share requirement of Polish persons. The latter were limited to persons
controlled directly or indirectly by the state authorities.

The end of the 1980’s brought a radical change in the attitude toward economic
activities as such. On December 23, 1988 a revolutionary Act on economic activities
was passed by the Parliament. It introduced (or re-introduced after more than 40 years)
the liberty of economic activities of Polish people. For many people it meant the
reversal of the so-far real socialist attitude toward individual economic activities.'?
The act on economic activities made it possible for everybody to engage in all eco-
nomic activities, the exceptions were enumerated in the act itself. “Everybody” might
mean also foreigners, but the scope of their economic activities was regulated in
separate acts, which could be regarded as lex specialis.

In addition to the above-mentioned act of 1982, a new statute on companies with
foreign participation was adopted and replaced the one from 1986. The new act was
adopted on the same date as the above-mentioned Act on economic activities —i.e. on

7 Consolidated version in Dziennik Ustaw (Dz.U.) [Official Journal], No. 27 (1989), pos. 148, as amended.

18 Dz.U. No. 17, 1986, pos. 88.

9 See: A.Walaszek-Pyziol “Status prawny przedsigbiorcy w $wietle projektu ustawy — Prawo
dziatalnoéci gospodarczej,” 5 Przeglad Ustawodawstwa Gospodarczego (PUG) (1999), p. 2. Paradoxically,
A.Walaszek-Pyziot indicates the lack of consistency of this act with the 1952 Polish Constitution, see: ibid.,
p- 7, footnote 2.
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23 December 1988. The instruments of these two acts were, however, completely
different. The requirement of administrative permit for the establishment was still in
force regarding economic activities of foreigners. As compared with the previous
time, the acts of 1982, 1986 and 1988 meant also a great liberalisation, only when
they are seen today, the narrow limits of their scope are more than evident.

On 14 June 1991 — that is half a year before the signature of the Europe Agree-
ment, a new Act on companies with foreign participation?®® was enacted. One need
not explain that there was only one possible direction of change — towards a more
open economy and greater scope of liberalisation of foreign investment. The most
important reform introduced by this act was the abolition of the requirement of permit
for the establishment of a company with foreign participation. A few exceptions re-
mained, however. They were enumerated Article 4 and Article 5 of the Act.

According to Article 4 of the Act, a permit for the establishment of a company
with foreign participation was required if a company was to be active in any of the
following fields:

1) management of sea ports or airports,

2) dealing and agency services in real estate,

3) military industry (unless a concession is required for a given kind of activity),

4) wholesale trade in imported consumption goods,

5) legal services.

According to Article 5 of the 1991 Act, in order to be established companies with
foreign participation had to obtain concessions for activities, with respect to which
a general concession requirement was in force.

We should pay more attention to these two requirements, though, at present, they
are of historical importance only. What should be stressed is that some companies
with foreign participation required an additional permit for the establishment as such.
This requirement could be effective due to the limitation of the admissible forms of
activities of foreigners in Poland. There was a stipulation, according to which foreign
persons could “participate in profits from economic activities conducted in Poland”
only within two legal forms, namely: joint-stock company (société anonyme,
Aktiengesellschaft) and limited liability company (société a responsabilité limitée,
Gesellschaft mit beschréinkter Haftung). The establishment of such companies is de-
pendent on the registration by the court. It can be effected only on the basis of the
articles of establishment of a company. Such articles in each case have to indicate the
aim of a company. If the aim of the company had referred to any of the above-men-
tioned areas, the court would have demanded from the applicants a permit for the
establishment of the company, otherwise it would have denied their application for
registration.

The same situation would have taken place with respect to concessions if they
were necessary for a given activity. Concessions are used to regulate activities in
some sectors regarded as sensitive, they are required from any persons or entities

0 Consolidated version in; Dz.U., No. 26, 1997, pos. 143, as amended.
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(both domestic ones or the ones with foreign participation). The only difference was

that companies with foreign participation had to obtain their concessions before the
* very establishment, while domestic enterprises could apply for them later — i.a. before
the direct engagement in the activities in question.

We should pay more attention to the list included in the former Article 4. The
areas of economic activity indicated above comprised mainly services (though one
can question whether a wholesale trade can be called a service). The only exception
in this respect was the manufacturing of goods connected with military and defence
matters. This detailed examination of provisions, which are no longer in force, was
necessary mainly to explain, what progress has already been made and what was the
basic aim of Article 44(1)(i) of the Europe Agreement. One should ask, what has this
provision meant from the Polish perspective. Firstly, the freedom of establishment of
Community companies was based on the prohibition of discrimination and the re-
quirement of consent for the establishment of the company was to be eliminated,
unless Polish companies were also under such an obligation. The same can be said
about the obligation to obtain a concession at the time of the formation of a company.
Secondly, the freedom of establishment was to be put into action gradually, the dis-
crimination could have been eliminated step by step.

When one compares the list of activities indicated in Article 4 of the 1991 Act and
in the Annex XIIb of the Europe Agreement, one can see similarities and differences.
One can draw the conclusion that the very postponement of liberalisation until the
end of the first stage or even of the transition period was due to the fact, that certain
services and manufacturing of certain goods were regarded as more sensitive and
therefore were subject to discriminatory rules. However, because of the lapse of time
and (as one can expect) the approaching end of the first stage made it a problem of the
day to limit the scope of discrimination still preserved by the 1991 Act. Wholesale
trade, legal advice in the field of international law and manufacturing of ammunitions
are just examples of sectors indicated in Annex XIIb of the Europe Agreement and
covered by the regime of prior consent. There is no doubt that liberalisation was
really necessary.

As stated earlier, the liberalisation steps actually made highly exceeded the mini-
mum level required by the Europe Agreement. In 1996 a comprehensive amendment of
the 1991 Act?! was adopted. Both Articles 4 and 5 were deleted. Since 4 May 1996 (the
date of the entry into force of the amendment) the establishment of companies with
foreign participation does not reveakany differences vis-a-vis all other companies.

The 1996 amendment meant the abolition of only a part of discriminatory provi-
sions on foreign investment. What remained was the above-mentioned limitation of
the forms of companies in the framework of which foreign persons could earn profits
from economic activities in Poland. It meant actually that foreign entities were not
allowed to participate in profits from: one-man enterprises, partnerships, registered
partnerships and limited partnerships (KG). There is no doubt that such a requirement

21 Act of 29 March 1996, Dz.U., No. 45, 1996, pos. 199.
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had a discriminatory character. This form of discrimination was severely criticised in
the Polish legal literature as being not in conformity with the Europe Agreement, at
least with respect to companies acting in the spheres indicated in Annex Xlla (i.a. the
ones, which were to be liberalised on the entry into force of the Europe Agreement).

One should remember that in this context, the Europe Agreement contains several
safeguard clauses, which could be invoked to justify some exceptions from the prin-
ciple of non-discrimination. It must be remembered that only the above-mentioned
two types of companies are legal persons in the light of the Polish commercial law.
On the contrary, all partnerships are deprived of legal personality. One should refer to
Article 58 of the Europe Agreement, which provides that “nothing in the Agreement
shall prevent the parties from applying their law on . . . establishment of natural
persons.” Poland could possibly invoke this provision to justify less advantageous
treatment of one-man enterprises and partnerships provided for in the Polish Civil
Code. The decision also whether partnerships provided in the then Polish Commer-
cial Code could be covered by this justification was more difficult. On the one hand,
one could claim that they are not legal persons, so the economic activities were actu-
ally conducted by individuals. However, these partnerships, though without legal per-
sonality, have a so-called capacity to sue and to be sued before courts. Neglecting
such an emancipation of a partnership vis-a-vis its members would be dubious from
the point of view of the rules of interpretation of international agreements.

In this context, one should also remember Article 53. According to it, the provi-
sions of the Chapter on the right of establishment “shall be applied subject to limita-
tions justified on grounds of public policy, public security and public health.” The
fundamental question was whether the limitation of the forms of activities of foreign-
ers in Poland could be justified on any of these grounds.

It is evident that from the perspective of a given state it is easier to prosecute its
own nationals than foreigners. The risk of fraud makes states more ready to accept
the formation of companies, which give better guarantee of solvency and reliability.
The formation of joint-stock companies and limited liability companies is connected
with the requirement of collecting sufficient capital. Its collection is to be certified.
Although it is difficult to speak about full certainty, the guarantees connected with
these forms of companies are much bigger.

It should be stressed that certain authors advocated the direct effect of the Europe
Agreement. The idea of direct effect of Association Agreements was already present
in the jurisprudence of the European Court of Justice.2? It was argued that Article
44(1)(i) was a self-executing provision.? It gave rise to an interpretation, according
to which foreigners could invoke the right to national treatment and invalidate the
limitation of allowable forms of economic activity. The idea itself was not so evident,
specially before adoption of the new Polish Constitution. First of all, the rationale of
the limitation adopted in 1991 Act was not of a purely illusory nature.

2 Judgement of the ECJ in case 181/73 Haegeman v. Belgium, ECR [1974], p. 449.
3 gSeeSkrzydto-Tefelska Skubiszop. cit, supra,n. 10, p. 54.
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Secondly, the practice of other parties of the Europe Agreement did not encour-
age the most generous interpretations.?* One can see in this respect an astounding
bond between the provisions of the Europe Agreement and domestic laws on foreign-
ers. Poles could encounter difficulties in establishment in the EC Member States be-
cause of the provisions dealing with settlement; hence, settlement could not be granted
because of the lack of establishment. The Europe Agreement, although from the point
of view of the European Court of Justice is a part of EC law, is still an instrument
based on reciprocity. The practice of the other party to the agreement must be taken
into consideration.

The question of direct application of the Europe Agreement so as to narrow the
limitation of forms of economic activities of foreign enterprises turned out to be
a problem of theoretical interest only. According to the knowledge of the author, no
proceeding before any Polish court related to the matter. Due to the changes in Polish
law, the above-indicated problems belong now to the history of law.

The 1999 Law on Economic Activities

As was said before, Poland has gone very far in the liberalisation of the establish-
ment of foreign enterprises. The last step in this liberalisation was the adoption on
19 November 1999 of the Law of economic activities. A few words must be said
about this act. After forty years of socialism, Poland opts for complex statutes enforc-
ing the freedom of economic activities as such (though for some people in different
parts of world this freedom may seem to be self-evident). This right is indicated (or
confirmed) in Article 5 of the 1999 Act, which reads: “taking up and conducting
economic activities is free for everybody on equal rights, subject to the conditions
provided by the law.”

The 1999 Act replaced the old 1988 act, which was the subject of 40 amendments
since the date of its adoption. However, it was not passed for convenience only. It was
also necessary to bring the regulations on economic activities in conformity with
other statutes.?* The experience so-far of very liberal attitudes toward the initiation of
economic activities has made Polish law-makers more rigid. Under the 1988 Act the
initiation of economic activities (or in other words — the establishment of an enter-
prise) was dependent on mere serving a notice to local authorities. Since the adoption
of the 1999 Act it has been dependent on a registration (which is itself regulated in
separate provisions). This requirement is non-discriminatory in nature — it is applica-
ble to both Polish and foreign persons.

4 Several critical remarks are addressed at the EC Member States, seee.g.: V. von Wietesheim,
I. Du d e k: “Prowadzenie samodzielnej dzialalnodci gospodarczej na terenie Niemiec przez podmioty nie
bedace obywatelami panstw Unii Europejskiej,” 1 Radca Prawny (1997), p. 11. According to these authors, the
initiation of economic activities in Germany is dependent on a permit, which is issued only if the economic
activity in question is perceived as beneficial to the public. /bid., pp. 13-14.

% C.Kosikowski: “Nowe prawo dziatalnosci gospodarczej,” 2 PUG (1999), p. 2.
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A new statute was also necessary to introduce into Polish law such items as: the
definition of small and medium-sized enterprises (one of the elements of adaptation
of Polish law vis-a-vis the acquis communautaire). The 1999 act filled several lacu-
nae, which existed under the old act, one of the most important of them was the
treatment of branches of foreign enterprises. What is more, the new law regulated in
a complex way both the treatment of Polish and foreign economic actors. The latter
element is the very topic of this article and must be discussed in more detail.

According to the first indent of art.6, nationals of foreign states who were granted
permission for settlement in Poland have the same rights as Polish nationals with
respect to the establishment and conduct of economic activities.

The second indent of this article states that “on the basis of reciprocity, foreign
persons have the same rights with respect to the establishment and conduct of eco-
nomic activities as economic actors having the place of permanent residence in Po-
land.” The reciprocity has to be certified by the Polish diplomatic missions, unless
there is an agreement on reciprocity.?® The Europe Agreement could certainly be
qualified as an instrument based on reciprocity (at least prima facie).

According to the third indent, “when no reciprocity is granted, foreign persons
can establish and conduct economic activities in Poland only in the form of limited
partnership, limited liability company and joint-stock company.”

First of all, one must point at the differences of objects of on the personal scope of
indent 1 and the other two indents. The former applies only to physical persons (i.e.
people). Only they can obtain the right to settlement. The above-indicated provision
widens the scope of consequences of this right, its holder can also engage himself in
economic activities in Poland. The same rules are to be applied to other persons if
reciprocity is provided for. One should draw the conclusion that the Europe Agree-
ment guarantees reciprocity and EC nationals and companies can conduct economic
activities on a non-discriminatory basis.

The 1999 Law contains precise rules on branches of foreign enterprises estab-
lished in Poland. Before the adoption of the 1999 Law, the right of foreign legal
entities to engage directly in economic activities in Poland was doubtful. The provi-
sions dealing with the establishment of branches (understood as parts of an enterprise
as opposed to a subsidiary, the latter being equipped with legal personality) were very
remote.?’ They were to be found in three regulations: from 1928, 1934 and 1976. Two
of them pre-dated the Second World War, the third one was a product of a system that
took quite a different stance with respect to foreign investments. Briefly speaking, all
those acts required permit for the activities of branches of foreign enterprises in Po-
land. Now, the rules are precise enough to allow EC nationals and companies to
engage directly in the economic activities in Poland.

% EBicniekKoronkiewicz JSienczylo-Chlabic z “Dzialalno§é gospodarcza
i przedsigbiorca na gruncie ustawy prawo dziatalnosci gospodarczej,” 2 PPH (2000), p. 14.

% S.Soltysinski already in 1992 rightly pointed at the necessity of changing these rules, Sotty-
sinski, op. cit., supra, n. 10, p. 187.
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The Access of Foreigners to the so-called “Liberated” Professions

The adaptation of Polish law to the Europe Agreement in the field of freedom of
establishment cannot be limited to the elimination of discrimination in the basic statutes
on economic activities. Certain activities are regulated in separate acts, some of them
made Polish nationality a precondition for taking up the activity in question. The con-
clusion according to which the principle of non-discrimination is to apply to these ac-
tivities is not obvious. One could even hesitate to call some of them “economic activi-
ties” at all. They may be perceived as a public mission. One could claim that, what is
regulated is access to a profession as such, not the establishment of an enterprise. Some
of these professions could be practised within the labour law relationship or outside it.
In the first place the provisions on the movement of workers are applied, what means
that no true freedom is in sight. On the contrary, if a given profession is practised out-
side a contract of employment, it is reasonable to claim that what is at stake is the
establishment of enterprises. It is of hardly any importance whether these activities are
regulated in one or several Polish statutes, what really matters is conformity or lack of
conformity by Polish law as a whole with the Europe Agreement. What is at stake here
is a prima facie conformity or prima facie non-conformity of the requirements of Polish
nationality in the statutes regulating professions which are sometimes called “free” or
“liberated” professions. The exact decision must be made case by case with respect to
individual professions. Nevertheless, such a prima facie evaluation is of vital impor-
tance, as a positive one would finish any discussion about the necessity of eliminating
discrimination of EU nationals in this respect. On the contrary, a negative one would
still leave open the possibility of justifying discrimination referring to one of the safe-
guard clauses of the Europe Agreement.

One should greatly appreciate the fact, that there is a tendency toward open ac-
cess to liberated professions also conceming foreigners, even in the fields in which
a few years ago the requirement of Polish nationality could be perceived as natural.
For example the Act on the Advocacy?® no longer limits access to this profession to
Polish nationals. What is required in this respect (together with certain other require-
ments) is the knowledge of the Polish language — in writing and in speaking, and the
completion of the Polish law studies or foreign studies recognised in Poland as equiva-
lent to the Polish ones.?? Also the fact that a given person who is an advocate in his
native country may give rise to exemption from the requirements otherwise binding
on all candidates for this profession. According to Article 66(2) of this Act, the citi-
zens of the European Union can be enrolled on the list of advocates by the National
Council of Advocates, if they have practised as advocates in one of the countries of
the European Union. Also in this case, the language requirement and the completion
of law studies recognised in Poland as equivalent are applicable. What is quite obvi-
ous, the requirement of reciprocity is to be applied. .

2 Act of 26 May 1982, Dz.U,, No. 16, 1982, pos. 124, as amended.
2 Article 65(3) of the Act on Advocacy.
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Almost the same solutions are used with respect to the so-called legal advisers.*
The requirement of the Polish nationality was abolished and replaced by the require-
ment of the knowledge of language and the equivalence of law studies.

The Act on Auditors®! provided a possibility for foreigners to be enrolled on the
list of auditors. To take use of this possibility a candidate has to be a person of recog-
nised competence in any of the Member States of the European Union. Additionally
he has to pass an exam on the Polish law before a special commission.

In this respect there are only a few statutes which refer directly to the Polish
citizenship. One of them was the Act of 14 February 1991 on notaries.* It does not
provide for any possibility for foreigners to become a notary in Poland. In this context
one should cite Article 53(2) of the Europe Agreement, which excludes all activities
connected with the exercise of official authority from the scope of the liberalisation.
This interpretation is supported by some observations. Even in the European Union
the access to the profession of a notary is reserved for nationals of a given state.?
There is no question that the authors dealing with the expected changes of the Polish
laws on notaries, which are to result from the Polish accession to the European Un-
ion, do not even mention the question of nationality requirement.3

The National Treatment of Community Companies

The treatment of Community companies and persons established in Poland is also
to be based on the national treatment basis. What is interesting, according to Article
44(1)(ii), such treatment it is to be provided at the beginning of the transition period.
This very fact could give rise to doubt, whether this question should be dealt with in
the present article. However, the next sentence of Article 44(1)(ii) makes it clear, that
if changes in law are necessary for the achievement of the national treatment, they are
to be effected before the end of the first stage. That is why, from a practical point of
view, the transition to the second stage is the deadline for the introduction of the non-
discriminatory treatment. As was indicated above, this non-discrimination is in itself
a pre-condition of the transition. This very fact makes us examine in more detail the
problem of treatment of foreign companies.

First of all, one must examine the exact scope of this obligation. It means hat both
the scope of persons and of activities are covered by it. The lack of differentiation
among several categories of persons makes it impossible to limit the scope of persons
covered by Article 44(1)(ii) of the Europe Agreement as such. However, some differ-
ences are allowed by the other provisions of the Europe Agreement. Article 47 makes
it possible to make special rules on the establishment of branches. Also the treatment

30 Act on Legal Advisers of 6 July 1982, Dz.U,, No. 19, 1992, pos. 145, as amended.

3 Act of 13 October 1994, Dz.U., No. 121, 1994, pos. 592.

32 pz.U., No. 22, 1991, pos. 91, as amendcd.

3 E.Skrzydto-Tefelska: “Swobodny przeplyw oséb a wykonywanic zawodu notariusza w Unii
Europejskicj,” 4 Rejent (2000), p. 180.

34 R.Szty k: “Ewolucja notariatu polskiego w zwiazku z przeobrazeniami w kraju i przystapieniem
Polski do Unii Europejskiej,” 4 Rejent (1998), pp. 116-139.
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of physical persons may be less advantageous because of i.a. the rules on the resi-
dence permits. That is why the general rules on foreign investments can be modified
with respect to some kinds of persons. ‘

Article 44(1)(ii) of the Europe Agreement does not clarily the scope of activities

* which are to be the subject of liberalisation (which is implicit in most of the cases of
widening of national treatment). Lege non distinguente, the national treatment is to
apply to all activities. Some remarks must however be made. As was shown, the
freedom of establishment was to be effected in stages. In this respect the relationship
between the equality of treatment on the one hand and the freedom of establishment
on the other is to be examined. It is possible to imagine the equality of treatment
without the freedom of establishment (it would simply mean that the enterprises al-
ready established are to be treated as national ones). In such a case it would not matter
whether there is only one foreign enterprise established or several thousands thereof.
One can also imagine a co-existence of some forms of the right of establishment of
foreign enterprises with the lack of the equality of treatment. Some doubts can arise,
however, if discriminatory treatment of foreign or foreign-controlled enterprises can
also co-exist with the freedom of establishment exactly understood as prohibition of
discrimination in the field of establishment.

This does not invalidate the separate character of the two concepts. Had the par-
ties not attached importance thereto, one provision would suffice to deal with both
the establishment and the treatment of foreign enterprises.

This distinction makes us examine in more detail the Polish provisions dealing
with the treatment of foreign enterprises. As was presented above, the 1999 Law on
economic activities sets a principle, according to which foreign enterprises are treated
on the par with Polish ones, unless the provision of law state otherwise. The latter
rules must be examined at present. They related to telecommunications, radio and TV
sector and gambling. The criterion for this enumeration was the wording of the Polish
statutes regulating the topics and providing for different treatment of foreign compa-
nies (foreign-controlled companies or enterprises with foreign participation). They
will be discussed in turn.

Treatment of Community Enterprises
in the Field of Telecommunications

The Telecommunications sector is an example of a regulated market. As a rule,
access to it depends on licences and permits. In Poland this sector was regulated by
the Act of 23 November 1990 on Post and Telecommunications. Its Article 16 pro-
vided for restricted access of foreign enterprises to telecommunications services. For-
eign enterprises or enterprises with foreign participation could not be granted conces-
sions for several telecommunications services, especially international ones. Such
enterprises could not also be granted permissions for the installation and use of radio-

3 Dz.U., No. 86, 1990, pos. 504, as amended.
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communication equipment if its scope of activity would exceed the borders of Po-
land. There were also some limitations restricting certain permissions for Polish na-
tionals or companies in which the share of foreigners did not exceed a determined
level.

The very fact of keeping such provisions in the first stage of the transition period
was by no means contrary to the Europe Agreement. However, the approaching 5-year
lapse period since the adoption of the Europe Agreement made the Polish authorities
prepare changes in this field.

Telecommunications sector is the object of great interest in the EU law. The emer-
gence of the EU law on the topic started as late as 1988 but since then the speed of the
EU activities on the topic is impressive. One after another, access to the market of
terminal equipment (1988), the market of services other than voice telephone (1990)
and the rest of the sector (voice telephony and telecommunications network) was
liberalised. The acquis in this field required adaptation of Polish law. Both the adap-
tation of Polish law to the acquis communautaire and the respect for the Europe
Agreement were the reasons of the reform of the Polish telecommunications law.

On 21 July 2000 a new Act on Telecommunications*® was adopted. As a rule it
does not differentiate between the enterprises, according to the origin of their capital.
Only transitional provision provides that until 31 December 2002 international tel-
ecommunications services may not be provided by networks exploited by foreign
entities or companies with foreign participation.’” This prohibition does not apply to
the company ~ Telekomunikacja Polska S.A. and its successors.

This exception is of a provisional character only. The adoption of the new act
meant that foreign enterprises and enterprises with foreign participation can now be
given concessions for activities which were closed before. It is only in this context

.(positive, as it is) that one can evaluate the exception connected with international
telecommunications services.>® The above-mentioned provision of the new law is
discriminatory. It does not mean, however, that it is contrary to the Europe Agree-
ment. From our point of view the very conformity preceding the transition to the
second stage is of minor importance, what really matters is a potential lack of con-
formity due to the future transition to the second stage. In this respect one should
refer to Article 50 of the Europe Agreement. It allows Poland to derogate from the
provisions on the right of establishment with respect to industries which:

— are undergoing restructuring, or:

— are facing serious difficulties, particularly when they entail serious social prob-
lems in Poland, or:

— face the elimination or a drastic reduction of the total market share held by
Polish companies or nationals in a given sector or industry in Poland, or:

— are newly emerging industries in Poland.

3 Dz.U., No. 73, 2000, pos. 852.

37 Article 135(1)(2).

38 On this limitation see: A. K ra s u s k i: “Wolnoé¢ gospodarcza w prawie telekomunikacyjnym,” 9 PUG
(2001), p. 17.
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With respect to activities included in Annex XIIb, such measures could be ap-
plied at the latest two years after the end of the first stage. Later they could be applied
only on the basis of the authorisation of the Association Council,

What is of decisive importance is to assess whether telecommunications sector
can be covered by any of the above-mentioned exceptions. There are serious grounds
to believe that the exception relating to the restructuring of the market can be applied.
The telecommunications sector undergoes deep changes in Poland. The competition
is slowly introduced on the market, traditionally dominated by the Telekomunikacja
Polska S.A. (Polish Telecommunication, referred to as TP S.A.). The market of tel-
ecommunications services is divided into three segments: local (comprising almost
50 numerical spheres), inter-sphere and international services. In 2001 the monopoly
of TP S.A. had been undermined in the field of inter-sphere services. International
telephony is the next field to be liberalized. It should be remembered that the mo-
nopoly of so-called national leaders in the telecommunication sector was kept until
recently even by states, which are otherwise very keen on competition.*® The states of
Central and Eastern Europe could feel thrown into very deep water. The author does
not feel as though competent to evaluate the economic aspect of the changes in the
telecommunications sector. One can have the impression that we are at the beginning
of a longer way and the self-confidence of the monopolist is still present. From the
point of view of law, however, the evaluation is much more optimistic.

Treatment of Community Enterprises in the Fields of Radio and TV

Act of 29 December 1992 on Radio and Television*® makes the right to broadcast
radio and TV programs dependent on concessions. Such concession, according to
Article 35(2) of the Act, cannot be granted to a company with foreign participation,
unless the share of foreign persons or persons controlled by foreign persons in the
capital of the company does not exceed 33%. Also the voting rights of such persons
in the meeting of shareholders (stockholders) cannot exceed 33% (the number of
voting rights usually reflects the share in capital; they may differ, however, as there
may also be stocks with double or triple vote). Furthermore, concessions may be
granted only if the statute of the company provides that Polish nationals are to form
the majority of the members of the board of directors and the supervisory council.

The discriminatory character of the provision does not leave any doubt. The basic
question is whether it can be justified by Article 50. There are serious grounds to
believe that the argument about the restructuring of the market is plausible in this
case as well. Literally speaking, private actors have less than 10 years to take up their
activities. In result, as regards the TV sector, besides the public Polish TV and a group
of smaller stations, there are two relatively strong private TV stations (POLSAT and
TVN) and a new catholic station (Puls). Their main foreign competitors had much

¥ P Alexiadis: “European Union Telecommunications Market,” in: C.D. L o n g: Telecommunica-
tions Law and Practice (1995), p. 223.
4 Dz.U., No. 7, 1993, pos. 34, as amended.
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more time to prepare for competition. The rationale for this restriction is connected
with the cultural identity of the broadcasters. The above-cited provision is rather a shield
than a sword, it mainly tries to preserve the national character of broadcasting organi-
sations. The decision as to preservation or elimination of such restrictions is very
important from a legal point of view, such decision cannot however be made by law-
yers themselves.

Poland has demonstrated its will to liberalise the sector in question. In 1999
a proposal for a new statute was sent to the Parliament. It was aimed to take up the
limit of allowable shares of foreigners in the capital of broadcasting companies. It
would be 49% instead of 33%, applying both to the share in the capital and to the
percentage of voting rights. The requirement related to the majority of Polish na-
tionals on the boards of the company would be preserved. This attempt has not been
successful so far.

The Treatment of Foreign Enterprises
in the Field of Gambling Services

The third exception from the national treatment is to be found in the Act on Gam-
bling.#! Provision of gambling services in Poland is dependent on prior permission of
the Minister of Finance. The permission can be given only to joint-stock companies
and limited liability companies under certain conditions. The first is when a company
is registered in Poland. According to the second requirement, the permission can be
granted to the above-mentioned company, if all its shareholders are persons having
Polish nationality and are not dependent on foreign persons or companies. We have to
assess these two requirements in the light of the Europe Agreement.

Gambling is an activity of a high risk. Reliability of the provider of service is of
crucial importance. The same must be said about the possibility of securing claims of
potential victims of any potential infringements. This rationale justified the require-
ment of the special form of the company and of its Polish residence. Though after the
Polish accession to the EU even such a requirement would be doubtful, in light of the
Europe Agreement the requirement of the Polish residence does not seem to be con-
trary to non-discrimination. The latter cannot be said about the second requirement. It
means that not only the company must be established in Poland, and not be dependent
on foreign persons, but also none of its shareholders may be dependent thereon. This
exclusion is very far-reaching. There were attempts to eliminate these limitations in
1999 and 2000. They have not been successful so far.

It is understood that the right of establishment in the field of gambling services
could be postponed until the end of the first stage. However, it means that the changes
are necessary before the transition. One can question whether Article 50 of the Eu-
rope Agreement could be applied somehow to this sector. It seems doubtful, however.
It would be difficult to claim the existence of any special circumstances connected

41 Act of 29 July 1992, Dz.U,, No. 68, 1992, pos. 341, as amended.
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with the novelty of the sector or its restructuring. One should ask if gambling cannot
be treated as one of financial services, which is to await liberalisation until the end of
the transition period. Such a conclusion seems, however, unacceptable, as the list of
financial services included in Annex XIc to the Europe Agreement not only does not
indicate gambling, but also services listed therein do not reveal any similarity vis-a-vis
gambling. That is why the existence of discrimination in this respect could be per-
ceived as a serious problem.

The Right to Acquire Immovable Property

The right to acquire immovable property is regulated in paragraph 7 of Article 44
of the Europe Agreement. It must be cited verbatim:

Notwithstanding the provisions of this Article, Community companies established in the
territory of Poland shall have from entry into force of this agreement the right to acquire, use,
rent and sell real property, and as regards natural resources, agricultural land and forestry, the
right to lease, where these are directly necessary for the conduct of economic activities for
which they are established.

Poland shall grant these rights to branches and agencies established in Poland of Commu-
nity companies at the latest by the end of the first stage referred to in Article 6.

Poland shall grant these rights to Community nationals established as self-employed per-
sons in Poland at the latest by the end of the transitional period referred to in Article 6.

As we can note the cited provision presents a time schedule of concessions. One
of the deadlines refers to the end of the first stage and that is why the question of
immovable property is discussed in this paper.

As one can see, three distinct sentences of para.7 regulate the situation of three
different categories of persons: subsidiaries of Community enterprises (sentence 1),
branches (sentence 2) and natural persons (sentence 3). The latter two groups are to
be awarded sooner or later the same rights as the first one. That is why in this respect,
a special care is needed to interpret the situation of companies with foreign participa-
tion. We can see that the situation of agricultural land and natural resources is regu-
lated in a different way than the other categories of land. There is no obligation to
grant the right of property for them, differently as it is the case with non-agricultural
land.

One should also pay attention to the requirement of necessity of immovable prop-
erty for the conduct of economic activities of a given company. We can ask, whether
such necessity is to be found in each transaction, by which a foreigner obtains any
right in real estate, or only to natural resources and agricultural land, hence the cat-
egories directly preceding the phrase deal with necessity. Though the wording of the
English text would allow both interpretations. The comparison of the Polish and the
English texts do not leave much room for doubt. The exact wording of the Polish text
would rather sound “when it is necessary” and this would refer to several rights men-
tioned in Article 44(7) of the Europe Agreement. All such rights (of the lessee, pur-
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chaser and so on) are referred to in the cited provision dealing with necessity of
“these” rights for the conduct of economic activities. Such an interpretation would be
in conformity with the logic. It would be strange to regulate in great detail the less
extensive right (of lessee), while leaving aside the most extensive one (of the owner
of land). That is why we should take the stance that the necessity is to be present in
both situations and with respect to both non-agricultural as well as agricultural land.
Of course, it does not mean any prohibition of purchase without indication of the
connection between it and the aim of the company. However, the wording of Article
44 para. 7 is of vital importance for the permitted shape of the Polish provisions
regulating the topic.

Furthermore, the above-mentioned problem of interpretation is of a relatively small
importance. The most important question in this respect is the relationship between
para. 7 of Article 44 of the Europe Agreement and two first paragraphs of this article.
As is known, they are based on the principle of national treatment. Consequently, one
should ask whether the acquisition of land by Community companies in Poland is
governed by the principle of national treatment. Some authors advocated such a view.*
Though it is very liberal and very friendly towards integration, its relationship to the
very wording of Article 44 para. 7 of the Europe Agreement is doubtful. One should
draw special attention to the words opening the paragraph: “Notwithstanding the pro-
visions of this Article.” Such a formula can limit the scope of neighbouring provi-
sions, the application of which could be advantageous or detrimental for somebody.
In this case, the application of the principle of non-discrimination would be for sure
advantageous for foreign investors. However, notwithstanding paras. 1 and 2 of Arti-
cle 44, the access of Community companies and persons to land in Poland is regu-
lated by special rules.*3

This conclusion must be checked in a very critical way. We should refer in this
context to the annexes to the Europe Agreement. Annex XIId indicates matters to be
covered by the national treatment at the end of the transitional period. One of them is
“ownership, use, sale and rent of real property.” The situation in this respect is at least

_ambiguous. As one could conclude, the national treatment principle is however to be
guaranteed, though at a later time. The above-mentioned interpretation of Article
44(7) seems to be a mistake. This is not so simple, as the activities excluded from the
scope of application of the principle of non-discrimination was just the acquisition of
natural resources, agricultural land and forests. One can expect that the need to differ-
entiate between excluded and non-excluded activities can give rise to the application
of a special regime in this field.

2 D.Szafranski: “Dzialalnoé¢ gospodarcza obywateli i przedsigbiorstw Unii Europejskiej na terytorium
Polski w $wietle postanowiefi Ukladu Europejskiego,” 1 Europa—Polska. Panorama Prawna (1996), p. 13.
K.K ruczalak: “Nabywanie nieruchomoéci przez cudzoziemcéw,” 12 Rejent (1998), p. 103.

4 E.Gorgoh: “W kwestii stosowania ustawy o nabywaniu nieruchomo$ci przez cudzoziemcéw,” 5 PiP
(1999), p. 64. The author argues that Article 44(7) limited the scope of non-discrimination principle. In our
opinion, this principle is however not applicable at all.
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To be exact, the regime applied at present has a relatively long tradition. The right
of foreigners to obtain ownership of real estate in Poland is regulated by the Act of
24 March 1920. According to Article 1(1) of this Act, a consent of the Minister of
Interior and Minister of Defence is required for a foreigner to purchase real estate in
Poland. With respect to agricultural land, also additional consent of the Minister of
Agriculture is necessary. There is no doubt about the discriminatory character of this
provision. The assessment of its conformity or lack of conformity with the Europe
Agreement depends however on the interpretation of the latter. If we assumed, that
Article 44(7) of the Europe Agreement was actually based on the principle of non-
discrimination, we would have no choice but to confess that the provisions of the
1920 Act were contrary to the Europe Agreement. On the other hand, if the principle
of national treatment was not aimed by the Europe Agreement in this respect, what
could be critically assessed was not the act, but its application in a given case, spe-
cially an unreasonable refusal of permission or an unjustified prolongation of the
procedure.** The right to acquire real estate would mean the right to acquire it in
conformity with the law, which is almost as long as Polish independence.

As we have indicated, there are serious grounds to exclude the application of the
non-discrimination principle with respect to the acquiring of real estate by the EU
nationals. This does not mean the lack of criticism of the Polish regulations. It would
be very difficult to claim that they are the greatest asset of Poland from the point of
view of foreign investors. There is however a great difference between criticism and
the substantiated opinion about the lack of conformity of a statute with international
law. The latter would require the abolition of the statute, the former opens before us
a spectrum of possible amendments and modifications.

Such modifications were actually done a few times.

In 1996 an important amendment of the 1920 Act was enacted.*’ The greatest of
its achievements was the introduction of a list of exceptions from the permission
requirement for the purchase of real estate. It included the purchase of a flat (apart-
ment), the purchase of real estate by foreigners resident in Poland for 5 years (follow-
ing the receipt of a residence permit) and certain transactions between family mem-
bers. The greatest of importance from our point of view was the abolition of the
obligation to obtain permit for the purchase of land (but no buildings) necessary for
the statutory tasks of the foreign legal person. The latter term actually denoted
a subsidiary of a foreigner. The surface of land that could be bought on the basis of
this provision was determined to be 0,4 ha (altogether in the entire country).

The evaluation of this provision was directly dependent on the interpretation
Article 44(7) of the Europe Agreement. The ones who defended the application of
the principle of non-discrimination in the field of acquisition of real estate could not
be satisfied with any version of the 1920 Act. As was indicated, this generous inter-
pretation could not be regarded as well-founded. The rules on acquisition could be

4 Its length is governed by general rule of the Code of administrative procedure.
4 Act of 15 March 1996, Dz.U., No. 45, 1996, pos. 198.
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discriminatory, they should however give access to real estate to the EC companies
and nationals. That is why the list of exceptions decided on in the 1996 Act should be
regarded as an achievement. In this place it should be stressed however that such an
evaluation cannot be given to the entire 1996 Act. It introduced the permit require-
ment for the acquisition of shares in the companies disposing of land. In this respect
the law was made even more restrictive than before. This requirement was aimed at
the elimination of circumvention of the requirements of the 1920 Act, but this does
not change the fact that its application is very far-reaching and severely criticised.*¢

The need to approximate Polish law to the EU law gave rise to the next amend-
ment of the 1920 Act. On 3 February 2001 an act amending the 1920 Act and the
Taxation Ordinance was adopted.*’ According to Article 7a:

1. IfaCommunity enterprise established in Poland or a branch of a Community enterprise
established in Poland applies for a permit (to purchase real estate), Minister of Interior issues
the permit, if the acquisition of real estate is directly necessary for the conduct of economic
activities for which the enterprise or the branch was established.

2. The Minister of Interior refuses the permit, if such a decision is necessary because of
the reasons of social policy, public security and public health.

3. Para. 1 does not apply to self-employed persons active on the territory of Poland on the
basis of the Europe Agreement . . . .

4. Para. 1 does not apply to the purchase of natural resources, agricultural land or forests.

This provision makes it obligatory for the competent Polish organs to issue permits
for the purchase of real estate by subsidiaries and branches of Community enterprises.
In this respect it serves to put into life the obligations of Article 44(7), which makes the
end of the transition period a deadline for the liberalisation of access of foreign branches
to real estate in Poland (the deadline for subsidiaries being the beginning and for self-
employed persons being the end of the transition period). There is still a possibility in
some cases to purchase land without the permit. Though discriminatory, these provi-
sions seem to be sufficient for the transition to the second stage.

Freedom of Movement of Capital and the Transition

The presentation of provisions of the Europe Agreement referring to the end of
the first stage, would be incomplete if no mention had been made about the freedom
of movement of capital. Articles 60 and 61 of the Europe Agreement refer to the end
of the first stage or to the transition to the second one.

The Europe Agreement provides for the freedom of payments (Article 59 of the
Europe Agreement) and to some extent the freedom of movement of capital between
Poland and the EC (Article 60 of the Europe Agreement).

4 See:J.K awecka-P ys z: “Nowelizacja ustawy o nabywaniu nieruchomosci przez cudzoziemcéw —
liberalizacja czy zaostrzenie regulacji,” 11 Rejent (1997), p. S1.
47 Dz.U,, No. 16, 2001, pos. 166.
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The freedom of payments can be regarded as a part and precondition of other
freedoms. That is why Article 59 provides that it should apply to the extent of the
liberalization effected within the framework of movement of goods, services and per-
sons as provided for in the Europe Agreement. Both the previous and the present
Polish laws on foreign exchange have provided the freedom of payments with abroad.

The freedom of movement of capital provided for in the Europe Agreement is not
absolute. According to the first sentence of Article 60(1),

with regard to transactions on the capital account of balance of payments, from the entry
into force of this Agreément, the Member States and Poland respectively shall ensure the free
movement of capital relating to direct investment made in companies formed in accordance
with the provisions of Chapter II of Title IV, and the liquidation or repatriation of these invest-
ments and of any profit stemming therefrom.

To sum up, the parties are to guarantee three rights in this respect: 1) the right to
make investments, 2) the right to transfer profits and 3) the right to liquidate and repat-
riate investments made. These rights are from a practical point of view a precondition of
foreign investments. One should stress, that the obligations stemming from Article 60
of the Europe Agreement are not an independent instrument of full liberalization of
investments, they are supplementary and curtailed to the scope of the freedom of estab-
lishment, which were discussed in the previous remarks. As the freedom of investment
is to liberalized gradually, the freedom of movement of capital is also to be established
step by step. The transition to the second stage is one of their denominators. The guar-
antees of the right to make investments, to repatriate them and to transfer profits were
provided at the beginning in the 1991 Act on companies with foreign participation.
Now they are guaranteed by the foreign exchange regulations.

What is specially important from the point of view of the present article, accord-
ing to the second sentence of Article 60(1) of the Europe Agreement, “notwithstand-
ing the above provision, such free movement, liquidation and repatriation shall be
ensured by the end of the first stage referred to in Article 6 for all investments linked
to establishment of nationals establishing in Poland as self-employed persons pursu-
ant to Chapter II of Title IV.” This provision is one of the examples of the asymmetry
of obligations underlying the Europe Agreement. It allows Poland to apply foreign
currency restrictions vis-a-vis self-employed persons (as opposed to companies) until
the end of the first period. One could question, however, if from the point of view of -
the Polish regulations on foreign investments this provision was only of a permissive
character. It pointed at investments made by self-employed persons as such. The limi-
tation of the acceptable forms of activities of foreigners in Poland (to capital compa-
nies only) gave rise to doubts about the consistency of the Polish law with Article
60(1). One could follow one of the two interpretations. One of them would point out
that it was enough that self-employed persons were allowed to form one-man limited-
liability companies. The other interpretation would, however, point at the very word-
ing of the provision, making the explicit reference to self-employed character a deci-
sive argument that the limitation of the forms of economic activity of foreigners were
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not only at variance with the freedom of establishment but also with Article 60(1). At
present, however, those dilemmas can be regarded as the ones of historical impor-
tance only, the right of establishment is almost completely liberalised, the same must
be said about the foreign exchange regulations necessary for its application.

Also Article 61 of the Europe Agreement refers to the transition to the second
stage. According to this provision:

1. During the first stage referred to in article 6, the Contracting Parties shall take measures
permitting the creation of the necessary conditions for the further gradual application of Com-
munity rules on the movement of capital.

2. During the second stage referred to in Article 6, the Association Council shall examine
ways of enabling Community rules on the movement of capital to be applied in full.

These provisions are of more programmatic than hard law nature. In fact Poland
has liberalised its foreign exchange regulations, rightly recognizing the need to ap-
proximate them to the EU law as such instead of contending itself with the mere
respect of the Europe Agreement.

Second Stage and Movement of Workers

A few words must be said about article 42 of the Europe Agreement. It reads, that
during the second stage of the Association Council shall examine further ways of
improving the movement of workers, taking into account the social and economic
conditions and requirements in Poland and the employment situation in the Commu-
nity. The factors, which had to be taken into consideration, indicate strong enough
who was perceived as the potential beneficiary of the liberalisation of the movement
of workers. The transition to the second period may have, as one could expect, also
some advantages for Poland. Literally speaking the legal background of such an ad-
vantage is more than weak. Not only several factors are to be taken into consideration
by the Association Council, but also the instrument provided for in this provision is
of a non-binding nature. The Association Council is not empowered to make deci-
sions in this matter, it can only make recommendations in this respect. Perhaps
E. Piontek was too optimistic, when he wrote that Article 42 “keeps the door ajar for
at least gradual integration of movement of workers into the mainstream of the Com-
munity regime in this domain.”*

Concluding Remarks

Onlya few problems may make it difficult for the parties to agree on the transition
to the second stage. Among them one should mention the lack of national treatment
with respect to radio and TV sector and gambling. More understanding on the part of
the EC is necessary as regards the treatment of radio and TV sector. Invoking Arti-

“® Piontek,op. cit, supra,n. 8, p. 145.
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cle 50 by Poland to postpone the national treatment in this field is the more justified,
as Poland has not abused the justifications of the Europe Agreement. The question of
gambling seems to need further discussions. Otherwise, there seems to be an agree-
ment that the transition is possible and necessary.
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Core Elements of the Economic and Monetary Union
General Overview

With the beginning of the third stage of Economic and Monetary Union (EMU) in
Europe, a single monetary policy with the new common European currency — the
euro — became a new reality for the European Union and the 12 of its Member States
which fully participate in the resulting legal and monetary arrangements. The legal
basis of EMU is the Treaty establishing the European Community (TEC). Its Article
4(2) stipulates, inter alia, that the general objectives of the Union (which are gener-
ally specified in Article 2) shall be achieved by the irrevocable fixation of exchange
rates leading to the introduction of a single currency, as well as, by the formulation
and implementation of single monetary and foreign exchange policies. Their main
goal is maintaining price stability and supporting (however without prejudice to
a higher priority goal which is price stability) the general economic policy of the
Union. Article 2 of the Treaty emphasizes that “sustainable and non-inflationary
growth” shall be one of the fundamental, long-term goals for the Union.

A single monetary policy is a natural and, indeed, a constituting element of mon-
etary union. For the existence of such a union it is sufficient that the exchange rates of
participating countries be fully and irrevocably fixed against one another. The intro-
duction of one single currency replacing various national currencies in the union’s
area is, per se, not necessary for that union to emerge. Irrespective of the more tech-
nical measures used to achieve such a union, it is a single monetary policy that has to
be in place on the very first day of its existence.

Monetary policy can briefly be defined as influencing the economy through the
provision of liquidity. German language publications define it, perhaps more strictly
and somewhat normatively, as the exercise of all measures, by which a monetary
authority in a currency area ensures optimal purchasing power and performance of its
currency internally and externally.!

A very important element of monetary policy is the choice of the guiding princi-
ples for its execution forming a consistent strategy. By selecting its monetary man-

V' See, for example, Der Euro: Das Lexikon zur Wihrungsunion (1998), pp. 354-355.
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agement strategy, a central bank decides on the way in which it plots the course of
monetary policy. This course must be consistent with the central bank’s final objective.
The methods used in this area are even more diverse than the final objectives them-
selves. Central bank strategies vary, depending on the given economic context in which
it operates, on the institutional framework — in relation to the financial system for in-
stance — and on the diverging experience which different approaches entail. In the case
of the European Economic and Monetary Union, the selection of this monetary policy
goal and the methods of its pursuit is of critical importance. The efficiency and effec-
tiveness of a single monetary strategy in the EMU area depends very strongly on the
expectations present internally (in the EMU) and externally (in the outside world). It
also depends on its credibility, consistency, sufficient flexibility, and even comprehensi-
bility as perceived by the general public. For this reason, Tietmayer (1996) concludes
that “clear strategic concepts geared to the goal of stability exercise a positive influence
on how the monetary policy course is set internally, because they limit the risk of mis-
management. Owing to its rule-like character, a fully formulated strategy compels mon-
etary policy decision-makers to act consistently over time.”?

The most important features of the euro also contribute to the need of an effective
and efficient single monetary policy in the EMU. Although it replaced the ecu (with
1:1 parity) on 1 January 1999, the new European currency substantially differs from
its predecessor. The ecu was only a “notional” basket currency deriving its intrinsic
value from the values of the component currencies. There has never been any wide-
spread issuance of banknotes and coins in ecu denominations (bar some issues of
ecu-denominated proof coins intended for collectors). The exchange rate of national
currencies of the EU countries fluctuated around the ecu central rate with smaller or
greater volatility. Since 1 January 1999 (to 1 January 2002) each of the EMU area
national currencies had only one, irrevocably fixed exchange rate against the euro.
Unlike the ecu, the euro is, according to the Treaty provisions, “currency in its own
right.” The new currency will not only be used in non-cash settlements, but eventu-
ally (since 1 January 2002), it will perform the function of a regular legal tender in the
territory of each country participating in the EMU. By June 2002, at the latest, when
all banknotes and coins denominated in national currencies will have been withdrawn
from circulation, the euro will become the sole legal tender in the 12 participating EU
Member States (so called Euroland). It is expected that gradually the new EMU cur-
rency will gain worldwide recognition and importance in the international monetary
and financial markets even exceeding that of the ecu.

However, in order to achieve this status, both the monetary policy of Euroland
and the fiscal policies of the EMU Member States must be coordinated and targeted
to achieve mutually consistent objectives. According to the study done by the Delors
Committee in 1985, in particular, public finance management, inflation, balance of

2 H.Tiectmayer: “The Importance of Monetary Policy Strategy in Achicving Price Stability,” in:
Deutsche Bundcsbank (ed.): Monetary Policy Strategies in Europe (1996), pp. 1-6.
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payments and interest rates must be coherent with the ultimate objective now speci-
fied by the Treaty (i.e. “stable but non-inflationary growth).?

Achieving the desired coherence of monetary and fiscal goals requires consider-
able trust of all money and financial market participants in the ability, competence,
and determination of all key players involved in the macro-economic interplay, to
consistently plan and implement policies they are in charge of, and to effectively gear
their actions towards the ultimate objective of price stability. The power to formulate
and execute monetary policy for the EMU is now invested with the European System
of Central Banks (Article 105(2) TEC) acting through its core institution, European
Central Bank and the national central banks of the EMU member countries (Article
106(1) TEC). The ECB, which in mid-1998 emerged from the European Monetary
Institute, does not have a significant experience or history of achievements for eco-
nomic operators to rely on while judging its credibility. It would also be unwise to
expect that they could extrapolate it from the credibility of national central banks of
the EMU countries, even though price stability has for years been a constitutional and
statutory objective of such a trust-worthy institution as the Deutsche Bundesbank.*

Thus, for the sake of effectiveness and efficiency of monetary policy of the Euro-
pean Central Bank, it was essential to build an adequate legal and operational infra-
structure (within the ECB and around it) which could contribute and enhance cred-
ibility from the very first moment of its activity. Moreover, this infrastructure should
assure that medium and long term goals of its monetary policy are properly coordi-
nated with economic policies of the EMU (and other European Union) countries and
that its achievements are sustainable.

Instruments of monetary policy available to the ESCB are open market opera-
tions, the so-called standing (marginal lending and deposit) facilities and mandatory
reserves. According to the relevant documentation, open market operations are the
main instrument to be used by the ECB. Standing facilities are to be used mainly to
regulate short-term (also intraday) liquidity. Minimum reserves (now at the level of
0-2%) are to be exercised on a relatively modest scale.

The most important conclusion which can be drawn from the analysis of the mon-
etary policy framework in the format determined by the Treaty and formulated by the
EMI assures that the existing regulations provide for an effective channeling (execu-
tion) of ECB decisions either independently or through the network of national cen-
tral banks. They also assure uniformity of the monetary policy formulation and im-
plementation with respect to both the choice of its measures and the timing of their
application.

3 Committee for the Study of Economic and Monetary Union: Report on Economic and Monetary Union
in the European Community (1985), pp. 13-29. '

4 German publications indicate that maintaining price stability is a specific constitutional obligation
(Verfassungspflicht) arising from general Article 88 of the Grundgesetz and specific Article 3 of the Law on
Deutsche Bundesbank (as set forth in Gesetz iber die Deutsche Bundesbank, BGBI. 1 S. 1782). Sec also:
K.AA.Schachtschneider, AEmmerich-Fritsch e: “Grundgesetzlichc Rechtsprobleme der
Europdischen Wahrungsunion,” 7 DSWR (1977), pp. 172-177.
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Criteria for the Participation in the Final Stage of EMU

Pursuant to Article 121(1) of the Treaty, the transition of each EU country to the
third, final stage of EMU (itself being a moment in which the single currency, the
euro is adopted and the single monetary policy within the ESCB’s organizational and
operational framework introduced) depends on whether a country meets specific cri-
teria of legal and economic character. In the legal realm, prior to the transition, each
Member State shall ensure “compatibility” between its national legislation (including
the statutes of its national central bank) and Articles 108 and 109 of the Treaty, as
well as the Statute of the ESCB. Generally speaking, this provision of Article 121(1)
means that each EU Member State is bound to modify its legislation concemning its
central bank’s organisation and monetary policy framework in order to provide it
with a legally enforceable and sufficiently high degree of independence vis-a-vis the
Community institutions, the Member State government or any other body.

Legal convergence is indeed an essential requirement for an effective policy of
price stabilization. Its main function is to prohibit or significantly constrain central
banks from performing fiscal or quasi-fiscal functions. The basic condition for mak-
ing this prohibition work is the central bank’s independence of government or other
public authorities directly or indirectly involved in making decisions on public ex-
penditures. Issing (1996) emphasized that the stabilization of prices was not possible
without adequate and sufficiently strong legal regulations safeguarding bank inde-
pendence and making it possible to explain to the general public its policy stance and
the rationale behind it. The latter requirement is needed in order to enable the central
bank to win public support for its decisions.’

According to various analyses, central bank independence (considered in terms
of independence in the selection of monetary policy goals and instruments) is corre-
lated — although somewhat ambiguously — with its inflation performance. The less
independence the bank enjoys, the lower its credibility. As a result, central bank per-
formance, evaluated in terms of achieving the pre-announced or implied inflation rate
may become significantly less effective.b

The most expressive safeguard of the ESCB independence is Article 108 of the
Treaty. It stipulates that, when exercising the powers and carrying out the tasks and
duties conferred upon the ESCB or any of its component bodies (i. €. national central
banks of the euro zone), they (or any member of their decision-making bodies) shall
not seek or take instructions from Community institutions and bodies or from any
government of a Member State or from any other body. In addition, Article 108 con-
tains also a “reflexive” stipulation, according to which Community institutions and
bodies and the governments of the Member States shall respect the independence of
the ESCB (including the ECB and national central banks), and shall not seek to influ-
ence the members of the decision-making bodies of the ECB or of the national central
banks in the performance of their tasks.

5 0.1ssing: Europe: Political Union Through Common Money (1996), pp. 22-23.
§  For example, report given by T. K o w a 1 s k i: “Ekonomiczne i instytucjonalne aspekty Ustawy
o Narodowym Banku Polskim i Prawa bankowego z 29 sierpnia 1997 r.,” 12 Bank i Kredyt (1997), pp. 4-20.
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It is also possible to consider (and verify) ECB independence in terms of its insti-
tutional prerogatives.” For example, Article 110 invests the ECB with competence to
issue various legal acts (regulations, decisions, recommendations, and opinions) and
to impose fines or periodic penalty payments on entities which fail to comply with
obligations arising from its regulations and decisions. In addition, by virtue of Article
230 of the Treaty, the ECB can protect its prerogatives before the European Court of
Justice. According to this provision, the European Central Bank can also seek en-
forcement of obligations imposed on other entities, either in the Treaty or in ESCB
Statute, if these obligations serve its interest.?

The most important body of legislation designed to safeguard ESCB independ-
ence is that directly concerning its various attributes. According to the document
published in November 1997 by the European Monetary Institute titled Progress To-
wards Convergence 1996, there are four dimensions of ECB independence.® These
dimensions are:

() the institutional dimension, specified in the already mentioned Article 108 of
the Treaty (and reflected in Article 7 of the ESCB Statute),

(b) the personal dimension, specified in Article 11(2) and 14(2) of the ESCB
Statute which, respectively, stipulate that the term of office of the members of the
ECB Executive Board shall be 8 years and that the term of office of governors of
national central banks should not be less than 5 years. In addition, these officers may
be relieved from office only if they “no longer fulfil the conditions required for the
performance of their duties or if they have been guilty of serious misconduct” (with
a special procedure before the European Court of Justice applicable),

() the functional dimension, concerning specifically national central banks, which
requires that the statutory competencies invested with them be materially and for-
mally compatible to all the provisions of the Treaty as pertains to goals and objectives
of the ESCB, and must allow them to effectively perform the tasks arising from their
participation in the System,

(d) the financial dimension, which concerns the requirement that ali component
institutions of the ESCB be properly provided for with financial and other material
resources to perform their functions within the ESCB.

Meeting the requirements falling under either of the above four dimensions of
central bank independence (especially within the functional dimension) has also some
secondary, but worthwhile effects in terms of providing the necessary uniformity to
ESCB monetary policy. More specifically, as a result of fulfilling the Treaty standards
of independence, the ESCB’s component institutions are equally free of other Com-
munity and governmental institutional influences and can, also on the grounds of
their national laws, perform all operations which may be necessary to achieve the
objectives of the single monetary policy decided upon by the ECB.

7 A.Nowak-F ar: “Niezalezno$¢ Europejskiego Systemu Bank6éw Centralnych w Europejskiej Unii
Gospodarczej i Walutowej,” 11 Bank i Kredyt (1998), pp. 4-11.

8 Referto K.PE. L asok: The European Court of Justice: Practice and Procedure (1994), pp. 108-111,
538-544, 587.

% Progress Towards Convergence 1996, European Monetary Institute (October 1997), pp. 98-103.
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In the area of economic criteria, Article 121(1) stipulates that each EU Member
State shall achieve a high degree of sustainable convergence prior to the transition to
the last stage of the EMU. This convergence is measured by the reference to the
following standards:

(a) budgetary standards, i.e. the standards of the sustainability of the government
financial position measured by a lack of two types of excessive deficits defined more
specifically in Protocols No. 5 and No. 6 attached to the Treaty of Maastricht:!?

— excessive government deficit (i.e. deficit of the general government not ex-
ceeding 3% of GDP at market prices), and

— excessive public debt deficit (i. e. total gross debt at nominal value outstanding
at the end of the year exceeding 60% of GDP at market prices).

(b) non-budgetary standards:

— high degree of price stability apparent from a rate of inflation which is close to
that of, at most, the three best performing Member States in terms of price stability,

— foreign exchange stability, apparent from the observance of normal fluctuation
margins provided for by the exchange rate mechanism of the European Monetary
System, for at least two years, without devaluing against the currency of any other
Member State,

— interest rate stability, reflecting “the durability of convergence achieved by the
Member State and of its participation in the exchange rate mechanism of the Euro-
pean Monetary System.”!!

Interestingly, the Treaty Article 104 provides for some relaxation in the practical
application of the seemingly stringent requirements of Article 121 with regard to the
budgetary convergence criteria. Namely, Member States can still be considered to
meet these standards even in situations where their deficits exceed the reference val-
ues, provided that:

(a) the budget deficit ratio to GDP either “has declined substantially and continu-
ously and reached a level that comes close to the reference value or, alternatively, the
excess over the reference value is only exceptional and temporary and the ratio re-
mains close to the reference value,”

(b) although the ratio of the government debt to GDP exceeds a reference value,
this ratio is “sufficiently diminishing and approaching the reference value at a satis-
factory pace.”

The first procedure of qualification of Member States to the third stage of the
EMU in May 1998, made it crystal-clear that the Council (which, by virtue of Article
121 is the qualifying body) had adopted a significantly relaxed interpretation of Arti-
cles 121 and 104 thus allowing such countries like e. g. Belgium (with 122.2% GDP

10 Protocol No. 5 on the excessive deficit procedure and Protocol No. 6 on the convergence criteria re-
ferred to in Article 109j [now Article 121 — A. N-F.] of the Treaty establishing the European Community (OJ
C 191/84-90, 1991).

" This approach to the convergence criteria was presented in: A. N o w a k-F a r: Unia Gospodarcza
i Walutowa w Europie (2001), pp. 157-161.
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of public debt in 1997 and 118.1% in 1998) to adopt the euro and introduce the single
monetary policy (within the ESBC framework).

Economic and Monetary Union as
an Element of the Accession Agenda

According to Article 68 of the Europe Agreement,'? Poland is obliged to approxi-
mate its existing and future laws to the European Union acquis. The scope of this
obligation is more precisely defined in Article 69 of this Treaty. This provision lists,
albeit non-enumeratively- areas in which such an approximation is especially wel-
come. It is somewhat striking that legal measures directly concerned with the imple-
mentation of the Economic and Monetary Union are dramatically absent in the list
provided for in the said Article 69. This does not, however, mean that the EMU is
a concept entirely foreign to the accession agenda. Indeed, very important basic rules
of accession of Central and Eastern European countries — the so-called Copenhagen
Criteria'3 — formulated in 1993 clearly assigned high value to the EMU considera-
tions. Namely they stated, inter alia, that one of the criteria for the European Union
membership of this group of countries is the ability to effectively fulfill obligations
which would arise from the participation in the EU, including these directly linked to
the specific agenda of the Economic and Monetary Union.

There are no direct references to the EMU legislative framework in the other-
wise fundamental document for the law approximation process in Poland — the
Commission’s White Book of 1995.1* This lack must be considered natural, since
the White Book s ultimate goal was to help Poland align its regulations concerning
internal market to the EU standards. On the other hand, indirectly, this document
had a significant indirect impact on Poland’s preparations to the EMU in a more
general sense. Namely, the measures recommended in the White Book in fact repre-
sented a list of basic preconditions for the future, albeit not necessarily immediately
following the accession and participation of Poland in the Economic and Monetary
Union. Polish Government vocalized this important opinion about the White Book.
It stated, inter alia, that “the participation in the EMU is not a necessary condition
for the accession to the European Union. However, Polish Government considers
this issue as a natural ramification of the EU membership. Irrespective of whether it
will be possible for Poland to join the group of countries qualified for the euro
zone, at present, the convergence criteria are important determinants of its macro-
economic policy.”!s

12 Europe Agreement establishing an association between the European Communities and their Member
States, of the one part, and the Republic of Poland, of the other part (OJ L 348/2, 1993).

13 Conclusions of the Presidency of the European Council, Copenhagen, June 21-22, 1993 as they are
offered in: B. Géralczyk (ed.): Rozszerzenie Unii Europejskiej na wschéd (1999), pp. 31-33.

4 Biala Ksiega (1995).

'S Raport z wyk ia programu dzialan dostosowujgcych polskq gospodarke i system prawny do wymagan
Ukladu Europejskiego oraz przyszlego czlonkostwa Polski w Unii Europejskiej w latach 1992-1996, a report
accepted by the Council of Ministers on May 20, 1997, Monitor Integracji Europejskiej (1997).
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In 1996, the issue of Poland’s integration with the Economic and Monetary Union
was included in the agenda formulated in a general, yet politically important docu-
ment called National Strategy for Integration.'® The Strategy formulated activities
targeted at the participation in the EMU and set them in a comprehensive context of
other necessary changes meant to bring Poland closer to the membership in the Euro-
pean Union. In particular, this document emphasized the importance of achieving
a high rate of sustainable economic growth and a significant reduction of inflation —
both considered important elements of the EMU participation agenda for the present
and future EU Member States.

The European Union’s response to these documents was an evaluation titled Agenda
2000. Published in 1997, it represented a summary of the most important changes
(including these falling within the framework of macroeconomic policy) expected of
Poland in its preparation for the EU accession. Agenda 2000 formulated, inter alia,
a strong (and, at the first glance, somewhat confusing) recommendation that Poland
be able to “fully” participate in the Economic and Monetary Union from the very first
day of its membership in the European Union. More specific requirements listed by
the Commission with regard to the said recommendation evidently focused on the so
called legal convergence criteria (i.e. the criteria provided for in Article 108 and 109
of the Treaty, distinctive from the economic convergence criteria set forth in its Arti-
cle 121). According to Agenda 2000, the specific changes expected of Poland in the
legal area included all arrangements which could guarantee that:

(a) monetary policy be conducted independently of external (presumably politi-
cally inspired) influence which also means that the Polish National Central Bank
(NBP) be given statutory guarantees of its independence in fulfilling its objectives
(themselves compatible with the ESCB’s highest priority objective of price stability),

(b) the Polish National Central Bank be able to participate in the European Sys-
tem of Central Banks (albeit in the possible period during which Poland would not
have adopted the euro — with some limitations normally applicable to the Member
States with derogation).

Agenda 2000 emphasized that in order to conduct effective monetary policy within
the EMU, Poland has to overcome some negative consequences of its communist
past now considered to be hindrances to its effective performance as a future EU
Member State. These include, for example, the lack of significant competition in the
banking sector and the plaguing bad debts as well as the underdevelopment of its
financial market.!” In addition, Agenda 2000 formulated an expectation that Poland
would have eventually met all the convergence criteria (including the ones of budget-
ary character), however not necessarily at the very moment of its accession to the
European Union.

For the first time in such specific terms Agenda 2000 set forth some important
expectations pertaining to the institutional framework relevant for the monetary inte-

16 “National Strategy for Integration,” in: Monitor of European Integration (January 1997).
" Ibid, p. 51.
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gration. Most significantly, it included some guiding recommendations concerning
the statutory objectives of the National Bank of Poland. Especially, it pointed out that
their definition is too ambiguous which meant it did not commit the NBP to the objec-
tive of price stability required of the national central banks of EU countries. Agenda
2000 brought to our attention some important negative considerations such as a too
close credit relationship between the NBP and the government as well as the ambigu-
ity of the legal regulation concerning the very status and direction of activities of the
NBP - both unwelcome in the European Union.

The Polish government has long realized that it needed to formulate a compre-
hensive and consistent policy programme for economic and monetary integration within
the EU. As a result, in 1997 it undertook some significant action in order to trigger
approximation processes necessary to achieve this goal. The most important, although
generic, plan of macroeconomic adaptation was called Euro-2006,'® indicating that
the target date for Poland to enter the third stage of the EMU had then been 2006.
Naturally, the major focus of this document was on fulfilling convergence criteria and
on the general analysis of the adoption of the euro. It also provided for an assessment
of possible ramifications of failure to join the EU eurozone in the foreseeable future.

Euro-2006 indeed proved to be a worthwhile stimulus for some law approxima-
tion in the area of statistics and public finance. This included a continuous approxi-
mation of the legal framework as well as practices of measuring convergence criteria.
Particularly, some new legal acts were introduced which amended methodology of
collection and compilation of statistical data so that it was brought in line with EU
standards. In addition, some more general pieces of national legislation were amended
in than statistics area thus making the whole financial system statistic monitoring
closer to being complete. Most prominently, new laws on the National Bank of Po-
land and on public finance were introduced. Generally speaking, both pieces of legis-
lation introduced new standards in the areas they covered — thus increasing compli-
ance with minimum EU standards in these areas.'®

Also in the non-legislative area some worthwhile effort was made in order to make
it easier for Poland to fulfill convergence criteria in the medium term. Most signifi-
cantly, the Monetary Policy Council (Rada Polityki Pienieznej, RPP) of the National
Bank of Poland (a new body created by virtue of the new NBP law of 1997 adopted
measures which directly aimed at the reduction of inflation rate and the stabilization of
the zloty exchange rate vis-a-vis the euro. In the same time, the Main Statistical Office
(Gtéwny Urzad Statystyczny — responsible for the nation-wide collection and compila-
tion of statistical data in Poland) established regular cooperation with the EUROSTAT
in order to bring its practices even closer to the EU methodology.

Published in February 2000 Poland’s Negotiation Positions in the EU Accession
Negotiations (Stanowiska Polski w ramach negocjacji o czlonkostwo Rzeczypospolitej
Polskiej w Unii Europejskiej, PNP) also concerned the EMU agenda. In this area they

'8 Euro-2006. Polska na drodze do Europejskiej Unii Walutowej (1997).
19 Ustawa o finansach publicznych z 26 listopada 1998 r, Dziennik Ustaw (Dz.U.) [Journal of Laws],
No. 155 (1998), item 1014.
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actually reflected so far presented positions and activities as well as already vocalized
ideas. They emphasized that Poland had introduced regulations which made it closer
to the membership in the Economic and Monetary Union. In particular, fundamental
criteria for meeting the convergence new provision of Article 216(5) of the Constitu-
tion of 2 April 1997 was given as an example of this process.?’ The said article pro-
hibited government from taking loans or granting guarantees and extending other
kinds of government’s financial commitment which may result in an increase of the
public debt beyond a ceiling of 3/5 of the annual GDP. PNP also stressed that other
new pieces of legislation, such as the new law on public finance represented impor-
tant initiatives aimed at curbing public expenditure and, more generally, at introduc-
ing more discipline in this area. The impact of the new body of legislation was far-
reaching since it extended even onto lower levels of public governance. In more specific
terms, the new law redefined important public finance categories as, for instance,
budgetary needs of the general government and other units of public administration.
As a result, they become more in line with the EU definitions used for the computa-
tion and monitoring of convergence criteria performance. PNP adequately pointed
out that also the new practice of setting a ceiling for a permissible increase of public
debt arising from domestic and foreign loans in annual budgetary law was an impor-
tant arrangement which brought Poland closer to the membership in the EMU.

The Negotiation Positions correctly evaluated the importance of the new 1997
Constitution in the realm of central bank independence. They pointed out that this
fundamental legal act had introduced new, higher standards in the National Bank of
Poland’s monetary policy legal framework. These standards where then further recti-
fied in the new 1997 Act on the National Bank of Poland.?! In the concluding part
covering the EMU agenda, the negotiation document foresaw some other measures
which still had to be taken in order to bring Poland closer to the EMU. Most likely
these would have to cover technical aspects of the NBP’s activities (e.g. independent
audit), its financial management, and a framework for the participation of the govern-
ment’s representative in the Bank’s decision making meetings.

In addition, PNP formulated a firm declaration of the Polish government that it
would endeavour to implement legal regulations which are deemed necessary to prop-
erly position Poland as a third country vis-a-vis the European Union Member States
which adopted the euro. Specifically, the foreseen legislation could cover such area
as continuity of contracts denominated in currencies of the EU countries with the
euro as their national currency.

Legal Convergence Performance

The new 1997 Constitution charged the National Bank of Poland with responsi-
bility for protecting “the value of the national currency.” Moreover, being fully aware

2 Konstytucja Rzeczypospolitej Polskiej z 2 kwietnia 1997 r., Dz.U., No. 78, 1997, item 483.
2 Prawo o Narodowym Banku Polskim z 29 sierpnia 1997 r., Dz.U., No. 140, 1997, item 938. It entered
into force on January 1, 1998.
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that the membership in the EMU is a natural consequence of the EU membership, the
drafters of the Polish law adjusted its provisions accordingly. This approximation
resulted in providing the NBP with a broad scope of independence in both choosing
and implementing monetary policy goals and measures. The NBP Act was passed by
the Polish Parliament (Sejm)?? on 29 August 1997 and entered into force on 1 Janu-
ary 1998.

The new law took into account some of the patterns of central bank independence
which are acceptable, or even necessary, on the grounds of the Treaty of Maastricht.
Article 3(1) of the Act on the NBP stipulates that stability of prices shall be the prin-
cipal objective of the Polish central bank monetary policy. It also sets forth a rule
according to which, without prejudice to the primary goal, this policy should support
the general economic policy of the government.

The new law gives the NBP a broad range of prerogatives pertaining to the selec-
tion of monetary instruments (Chapter 6) and to the establishment of basic reference
rates (e.g. discount rate (Article 45)). Moreover, the Polish central bank, is to a con-
siderable degree, insulated from pressures to provide for financing for public debt.
Instrumental in achieving this objective are the provisions of the new 1997 Constitu-
tion which prohibit the government from financing budget deficit through the NBP
and Article 42 of the NBP Act which set forth “no-automatism” rule in providing
refinancing to commercial banks.

Chapter III of the NBP Act contains basic provisions regarding the relationship
between the Polish central bank and the government. Article 21 stipulates that the
Polish central bank shall cooperate with the relevant governmental authorities in for-
mulating and implementing the country’s economic policy while simultaneously mak-
ing certain that the basic goals of its monetary policy can also be implemented. The
cooperation provided for in Article 21 includes provision of information on monetary
policy to other governmental bodies (e.g. specifically Article 23(1)(2)), cooperation
with the Minister of Finance in the formulation of the country’s financial plans, issu-
ing opinions pertaining to drafts of various regulations originating by other govern-
mental bodies but pertaining to economic policy or having any impact on the banking
sector, and last, but not least, presentation of the NBP monetary policy goals to the
Sejm (Article 12). Article 24 of the NBP Act provides that the NBP shall implement
foreign exchange policy formulated by the government (in agreement with the NBP).
Interestingly, the Act does not contain any provision which would specifically pro-
hibit the NBP from seeking and taking advice or instruction from other governmental
bodies or institutions pertaining to the monetary policy.??

In the personal realm, the NBP Act fully complies with the ESCB’s standards. Ac-
cording to Article 9(1) of the new law, the Governor of the NBP? is nominated by the
Sejm after a recommendation made by the President of the Republic. The term of office

2 The name “Sejm” normally refers to the lower chamber of the Polish Parliament.

2 In contrast, section 12 of the Deutsche Bundesbank Act contains a provision that “the Budesbank shall
be independent of the instructions from the Federal Cabinet”.

2% Now Mr. Leszek Balcerowicz.
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is 6 years (compared to a minimum 5 years required for the governors of the ESCB’s
member banks).

The main decision-making body of the NBP is the Monetary Policy Council (Rada
Polityki Pienieznej, RPP) consisting of the Governor (acting as Chairman) and 9 mem-
bers nominated evenly by the President of the Republic, Sejm and Senate (the upper
house of the Parliament). Member terms of office are also for 6 years. The NBP’s
Governor or the RPP’s members can be removed from their offices only on reasonably
justified grounds: e.g. if convicted of a criminal offence in an enforceable court judg-
ment. There are also some slight, albeit insignificant, differences in specific reasons for
which the Governor of the NBP and the members of the RPP can be dismissed.

The RPP is responsible for making strategic decisions concemning the goals of mon-
etary policy and selecting its instruments in a given economic context. Another body,
namely the NBP’s Management Board, is in charge of the operational execution of such
specifically defined monetary policy. This Board consists of 6-8 members nominated
by the President of the Republic on recommendation of the NBP Govemor.

1t is essential to recognize that none of the RPP members formally represents the
interests of the government. However, Article 15 of the NBP Act provides that
a governmental representative can participate in the Council meetings. This person
does not have any voting rights but can submit motions for the RPP consideration.
This provision is questionable, since it can be considered in conflict with the minimal
standards of the central bank independence required of the ESCB members.

Economic Convergence Criteria Performance

Poland managed to sustain its good budgetary stance throughout the last 4-5 years
despite large political pressures for increasing public expenditure (athough the situation
in 2001 is less optimistic). Throughout the period of 1995-2000, this achievement has
been reflected in budgetary criteria performance. This is summarized in Table I:

Table I: Budgetary criteria performance in Poland for the period of 1995-1999

Criterion 1995 1997 1998 1999 2000°
Budget Deficit (% of GDP) 3.3) 2.7 24 2.7 (2.8)
Budget Debt (% of GDP) n/a n/a n/a 445 442

* Estimates

Source: Rocznik Statystyczny for 1998, 1999, and 2000 as well as estimates givenin: K. Szelag:
“Korzysci i koszty integracji europejskiej dla polskiego systemu bankowego,” 1-2 Bank i Kredyt
(2001), pp. 14-23.

With regard to non-budgetary convergence criteria, the situation could be consid-
ered less favorable for Poland mostly because of still high inflationary pressures and
reflecting expectations of money and financial for high interest rates. Table II sum-
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marizes Poland’s performance in two most important areas: inflation and exchange
rate stabilization.

It is important to note that at present, Poland does not partake in the Exchange
Mechanism II (ERMI). It is, however, contemplating the participation in this ar-
rangement once it becomes the Member State of the European Union.

Table II: Inflation and exchange rate performance in Poland within the period
of 1995-1999

Criterion 1995 1997 1998 1999 2000°
Inflation” 26.8 19.9 14.8 11.6 7.3
Exchange rate stabilization™ 108 106 106 105 108

* Consumption price index.

** Value of the euro in zloty as a percent of the previous year value (assumed to be 100 for each
predecessing year).

Source: Rocznik Statystyczny for 1998, 1999, and 2000 and another’s own calculations.

Influence of the EMU Agenda
on Polish Law Beyond Convergence Criteria

General Overview

Influence of the EU law regarding the EMU is an element of a broader impact the
European integration process has on all the acceding countries, including Poland.
According to Morawiecki (1999), this influence is especially significant in the area of
reduction of inflation (resulting from a strong orientation of monetary and economic
policies on the euro area), interest rate reduction, stabilization of the Polish currency
(zloty) exchange rate, making the budgetary policy more stringent, and reflected in
the emergence of a totally new economic conditions.?* Consequently, legal regula-
tions which have so far been introduced to the Polish legal system are reflective of
these fundamental economic changes. They also provide them with an important for-
mal framework thus making them more sustainable.

The EMU part of the EU legislation is not one of the utmost implementation prior-
ity in Poland. Nevertheless, it has been already made evident in the second section of
this article, that it has been a very strong stimulus for modifications of the existing legal
system. These modifications can, in many cases, be called “auxiliary” because of their
non-fundamental but rather instrumental importance for the overall change in the eco-
nomic reality. According to a document published by the Polish government, titled The

2 M.Morawiecki: “Makrockonomiczne implikacje przystapienia Polski do Unii Europejskiej,” in:
J.Czaputowicz (ed.): Integracja europejska. Implikacje dla Polski (1999), pp. 123-174.
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Proceeding of the Accession Negotiation of the Republic of Poland to the European
Union . . . (Przebieg negocjacji o czlonkostwo Rzeczypospolitej Polskiej w Unii
Europejskiej . . .),%® in 1999 approximation had still been needed in some areas funda-
mental for the EMU, such as statistical methodology (concerning, inter alia, calcula-
tion of public deficit) and some basic definitions used in the legislation regarding public
finance. The document also pointed out that (arguably, in my opinion) some new ar-
rangements would have to be made in order to guarantee continuity of contracts de-
nominated in the currencies of these Member States which adopted the euro.

An Autonomous Interpretation of the EU Acquis — Induced Legislation

At present, the direct impact of the European Union EMU legislation on Polish
law has a predominantly “technical” or “instrumental” character. This means that in
many cases, the new law reflects the mere EU legal wording standards. As a result,
the new legal arrangements do not necessarily assure that their practical implementa-
tion be fully in line with that applied in the European Union. Interpretation is one of
the areas where this lack of coherence with the EU standards has, in some cases,
become evident. The most striking examples of this phenomenon have so far been the
discussions on Article 220(1) of the 1997 Constitution and then on the scope of inde-
pendence of the National Bank of Poland.

Article 220(1) stipulates that ,,an increase of expenditure or a decrease in rev-
enues planned by the Council of Ministers shall not cause Sejm [the Polish Parlia-
ment — A.N.-F.] to decide upon a higher budget deficit than the one set forth in the
draft Annual Budgetary Law.” This provision has a direct relationship with another
constitutional stipulation of Article 216(5) which prohibits all State authorities from
taking loans or assuming other financial obligations which may result that the public
debt (presumably, measured at the end of the financial year) exceeds 3/5 GDP. Con-
siderable concerns arose of whether this means that any parliamentary act which in
practice contributes to the prohibited excess is unconstitutional and, thus, void.

The interpretation of the said provision according to the spirit of the Maastricht
Treaty would have prompted a positive answer to this question. According to such
an interpretation, any legal regulation which could render a high risk of an uncon-
trollable or excessive deficit would have to be considered as contradicting the Treaty.
It is also very likely that — had Poland been an EU Member State — such a provision
might also have been deemed unconstitutional. (From the perspective of the
Maastricht Treaty it is clear that the very fundamental reason for which Article
216(5) and Article 220(1) of the 1997 Constitution were introduced had been to
bring the Polish budgetary law closer to this Treaty standards). However, because
Poland is not a Member State, it is possible to formulate a much more autonomous
interpretation of the considered provisions than if the interpretation would have

3% Przebieg negocjacji o czlonkostwo Rzeczypospolitej Polskiej w Unii Europejskiej. Najwazniejsze
dzialania dostosowawcze, Pelnomocnik Rzadu do Spraw Negocjacji o Cztonkostwo RP w Unii Europejskicj —
Kancclaria Prezesa Rady Ministréw (2000).
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been formulated on the EU legislation ground. From the very Europe Agreement
(the Association Treaty to which Poland is a party), no obligation arises which
would induce a more acquis-inspired interpretation of Polish Constitution. The au-
tonomous of acquis interpretation of its provisions can, therefore, depart from any
EU tradition of law interpretation. The resulting dominant understanding of Article
220(1) of the Constitution is thus that this provision cannot deprive Sejm of any
power to adopt laws which can increase budgetary expenditure or decrease budget-
ary revenue hence creating a risk that the curbing effects of Article 216(5) may not
be achieved in unfavorable political circumstances.

Similar, although less foreign to the EU standards, interpretative conclusions were
derived with regard to the practical application of some important provisions of the
1997 Law on the National Bank of Poland. The most important concerns regarded the
scope of the NBP’s legitimate (under the Constitution) power to issue generally bind-
ing legal acts. In the resulting judgment, the Polish Constitutional Court (Trybunal
Konstytucyjny) declined the NBP this competence and indicated that the Polish cen-
tral bank could address its legal acts to “bodies, which are functionally subordinated”
to it.?” The clause used by the Court is far from being unambiguous. Too narrow an
interpretation of this judgment could reduce the necessary NBP maneuver thus prompt-
ing a legislative action in the Parliament which would bring more clarity to the exist-
ing legislation concerning the NBP.

The 2001 Act on Consequences of the Introduction of the Single Currency
- the Euro, in Some Member States of the European Union

An important piece of legislation for the domestic Polish legal order was adopted
by the Polish Parliament in May 2001 r. as a consequence of an legislative initiative
which originated in the National Bank of Poland. The resulting Law on consequences
of the Introduction of the single currency, the euro, in some Member States of the
European Union?® made a worthwhile attempt to redefine the position of Poland as
a third country vis-a-vis the euro area.

Indeed, Article 1 of the Law stipulates that its objective is to determine conse-
quences resulting from the introduction of the euro in the EU with regard to the
Polish legal system. Specifically, it makes reference to such important issues as the
exchange of banknotes and coins denominated in currencies of these Member States
which introduced the euro as their single currency and soon (on January 2002) will
put into circulation euro-denominated legal tender. The main provisions of the pro-
posed Act concern contractual obligations and formulate the following general rules:

(a) if monetary consideration agreed in a contract (irrelevant of whether in cash
or non-cash form) was to be made in a national currency of one of the EU Member
States adopting the euro and the date of the payment is later than December 2001, this
payment must, as a general rule, be made in the euro,

27 Wyrok Trybunatu Konstytucyjnego z dnia 28 czerwca 2000 r. (K 25/99, Dz.U., No. 53, 2000, item 648).
2 Dz.U., No. 63, 2001, item 640.
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(b) however, if the date of the agreed payment falls within the period of January
2002 and 21 March 2002, it could be made either in the originally agréed national
currency or the euro. (The proposed law does, however, not specify, who exactly —
creditors or debtors — shall have the right of the selection of the currency of payment).

In addition, the Law provides that all deposits maintained by Polish banks (in-
cluding organizational units of the National Bank of Poland) shall be converted
into the euro according to the specified conversion rates® (to the two nearest
eurocent®®). The relevant provision (Article 4(2)) stipulates that the said conversion
shall be made according to their [i.e. the deposit] stance as of 1 January 2002.”
This, rather unclear, stipulation, if left unamended, can be interpreted in two differ-
ent ways. Since the analyzed article does not clearly sets forth the date on which the
conversion shall be made, it could mean that this conversion must be done on Janu-
ary 1, 2002 (however the present wording of Article 4(2) does not make this issue
fully clear). An alternative, more literary interpretation according to which banks
could have a free choice of the moment of conversion provided that they take the
status of deposits as of 1 January 2002) is less conceivable since it does not make
much economic sense (deposits could be withdrawn fully or partially after 1 Janu-
ary 2002).

In Article 6, the Law formulates a specific rule according to which neither the
introduction of the euro in majority of the EU Member States, nor any of its own
provisions shall constitute a basis for the termination of a contract concluded before
1 January 2002, Neither shall it “excuse any performance arising from it, or its can-
cellation, or alteration any of its term.” The prohibition set forth in this article specifi-
cally refers to the change in interest rate applicable to contracts.

Article 7 of the Law provides that Polish citizens shall have the right to exchange
banknotes and coins denominated in currencies of the EU Member States which
adopted the euro as their currency into the single European currency. The exchange
shall be done by the National Bank of Poland and its regional branches. Article 7
does not contain any specific stipulation concerning bank charges applicable to this
exchange. It is evident, however, that these could be used since this provision of the
proposed law provides that “the President of the National Bank of Poland can, by
virtue of its ordinance, specify maximal fees which could be charged by banks upon
the exchange of banknotes and coins denominated in national currencies [of the EU
Member States which adopted the euro] to banknotes and coins denominated in the
euro, having regard to the cost of such an exchange and level of fees charged by
central banks or other institutions making such an exchange in countries which par-
take in the Economic and Monetary Union.” It seems, however, that in situations

2 They are equivalent to the conversion rates specified in the Council regulation 2866/98/EC of 3 May
1998 on the conversion rates between the euro and the currencies of the Member States adopting the euro (OJ
L 359/1, 1998) as amended in the Council regulation 1478/2000 of 19 June 2000 2866/98 (O] L 167/1).

30 This provision with regard to the curo is consistent with the rule set forth in Article 5 of the Council
regulation 1103/97/EC of 17 June 1997 on certain provisions relating to the introduction of the euro (OJ
L 162/1, 1997).
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where the exchange is made by the organizational units of the NBP and not the com-
mercial banks, no charges are applicable.

In my opinion, there are some problems with this wording of Article 7 of the
proposed act. Firstly, it contains a reference to a rather inaccurate term *“countries
which partake in the Economic and Monetary Union” (all the EU Member States
do!). Secondly, it extends the right of having cash hoardings of EU currencies ex-
changed in Polish banks to the euro only to natural persons being at the same time
Polish citizens. As a result, legal persons and foreign residents domiciled in Poland
have been deprived this right thus rendering the whole solution unclear — in my opin-
ion — as to its axiological reasoning. It is indeed rather important to note that some
problems may also arise from a rather low (yet acceptable on the ground of EU law)
standard concerning a transitional period during which national currencies of all the
EU countries could be used simultaneously with the euro in Poland.

The Content and Framework
of the Monetary Policy of the National Bank of Poland

Monetary Policy Instruments

Article 68 and 69 of the 1992 Europe Agreement signed between the European
Community and Poland provides that Poland shall approximate her existing and fu-
ture laws to the aquis communautaire. Article 69 specifies (albeit non-enumeratively)
the areas which shall most immediately be subjected to this approximation. They
include banking laws but do not necessarily point out that the law governing the
Polish central bank will have to be accordingly amended. Article 84 of this Agree-
ment specifically concerns foreign exchange policy. It stipulates that the European
Union shall render technical assistance (only by providing for information through
informal channels) to Poland in order to support her efforts to introduce full convert-
ibility of the zloty and make possible a gradual adjustment of the NBP’s exchange
rate policy to that conducted within the European Monetary System. This assistance
is provided with the view that Poland should ultimately join the EMS and, then, the
EMU. It should be noted, however, that the two later and more specific documents
addressed by the European Commission to Poland, namely White Book of 1995 or
Agenda 2000 of 1997, did not address monetary policy.

According to the NBP Act, the highest priority objective of the Polish central
bank’s monetary policy is price stability. In order to achieve this goal, the NBP can
have recourse to the following instruments:

(2) mandatory reserves (from August 1, 1999 being at the level 5% applicable to
all kinds of deposits but previously ranging from 5-20% depending on the type of
a commercial bank’s liability),?!

31 According to the now abolished resolution of the RPP of March 18, 1998 (Official Journal of the NBP
No. 4, item 7), the 5% rate was applicable to deposits denominated in foreign currencies. To zloty deposits
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(b) granting non-gratuitous loans to the commercial banking sector (either in the
form of overdraft or credit under collateral, or any other form specified by the NBP),

(c) discounting and re-discounting promissory notes,

(d) open market operations (until 1998 with the primary use of the NBP own
money market paper).3?

In the case of difficulties in the implementation of its monetary policy, the NBP
can have recourse to extraordinary, intervention measures. These measures include

.the imposition of limits on credits and loans granted by commercial banks and the
introduction of the obligation to maintain a non-interest bearing deposit calculated as
a portion of foreign-sourced credit funds used up by these banks.

In the past, the dominant tool of monetary policy of the NBP had been mandatory
reserves. Since mid-1999, the Polish central bank uses open market operations as its
primary instrument for managing liquidity in the economy. This practice is similar to
that of the ECB.

Monetary Policy and Its Legal Relevance

The monetary policy stance is essentially not a matter of legal regulations. Rather,
it is a question of longer term decisions made by monetary authorities in order to
achieve a desirable state of the economy. It has, however, a very clear impact on the
convergence criteria performance. In Poland, the stance was announced in Septem-
ber 1998 in a document titled Medium-Time Monetary Policy Strategy for 1999-
2003 (Sredniookresowa strategia polityki pienieinej za lata 1999-2003), which, in
this article, is referred to as the Strategy 3

The said document indicates that in the medium-run, the gradual reduction of
inflation (now slightly over 8%) shall be the primary target of monetary policy. It also
specifically refers to the Maastricht Treaty convergence criteria as important stand-
ards which must be adopted by the Polish decision-making authorities concerned
with both economic and monetary policy. Consequently, within a short time, Poland
will, among others, have to reduce inflation to no more than 3% and maintain strin-
gent public finance constraints.

Interestingly, the Strategy also indicates that as a prerequisite for future member-
ship in the EMU, Poland will have to join the new Exchange Rate Mechanism, so
called ERM II which was recommended as a replacement of the ERM (which ceased
to exist after the introduction of the euro on 1 January 1999) as a vehicle of foreign
exchange rate stabilisation for the EU member countries with derogation. The result-
ing problem is that the convergence criteria set forth in the Maastricht Treaty include

redecmable on demand 20% rate was applicable, whereas to-deposits redeemable at notice 11% rate applied. In
the EMU, these maximal rates could range from 0--10% and now are cither 0 or 2%. Thus, they were dramati-
cally lower than the rates in Poland.

32 The policy in this area has changed over time. Namely, before 1992, the NBP had issugd and traded its
own money securities. Then, the dominant practice was trading in Treasury paper. In the beginning of 1995, the
NBP returned to the policy of trading in its own securities in open market operations.

33 The text published in: 10 Bank i Kredyt (1998), pp. 7-13.
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participation in the ERM, but not necessarily in the ERM II. There is some doubt as to
the clarity of the legal and material continuity between the two systems.** In my opin-
ion, in the present system (without the ERM, but with the ERM II), simply maintain-
ing significant foreign exchange stability against the euro two years before joining
the EMU is most likely sufficient as one of the preconditions for the participation in
the third stage of EMU.

The principal goal of maintaining price stability will, according to the Strategy,
continue to be of the greatest concern in the period of 1999-2003. In order to achieve
this goal, the NBP must adopt a monetary policy of so called inflation targeting (i.e.
concentration of monetary policy on a preset target inflation rate). This meant a shift
in the previously (prior to 1998) implemented monetary policy which had been
a mixture of monetary aggregate and foreign exchange rate targeting.

According to the Strategy, the NBP is to make use of all the monetary policy
instruments specified in the 1997 NBP Act. However, the extent to which they are to
be exercised can be different depending on the economic circumstances. The most
important criterion for the application of respective monetary policy instruments will,
thus, be their impact on the primary goal of the NBP, which is price stability. Because
of the considerable flexibility associated with open market operations, they will con-
tinue to be the main instrument of monetary policy in Poland.

In order to eliminate or significantly reduce excessive liquidity of the banking
sector, which is the biggest hindrance to the effectiveness of the transmission process
in Poland, the RPP plans to restructure commercial banks” liabilities vis-a-vis the
NBP in order to convert them into negotiable securities. This restructuring is also
expected to significantly reduce the role of the NBP’s own money securities in open
market operations in favor of non-NBP-backed paper.

The Strategy contains a clear declaration that the existing standards of mandatory
reserves shall be “gradually modified” in order to approximate this aspect of mon-
etary policy to that of the European Central Bank. Generally speaking, such a decla-
ration is very general and lacks binding provisions (e.g. especially these concerning
time-frame). The basic recommendation of the ECB regarding the application of mini-
mum reserves (reducing their rate to a maximum level of 0% to 10% of their basis)
has been known since at least mid-1998.3% The Strategy document was, however,
formulated in September 1998. Hence, it is impossible to judge whether the RPP’s

34 Article 3 of the Protocol on the convergence criteria referred to in Article 109j of the Treaty establishing
the European Union stipulates that “the criterion on participation in the exchange-rate mechanism o the Euro-
pean Monetary System shall mean that a Member State has respected the normal fluctuation margins provided
by the exchange rate mechanism [but not ERM H-A.N-F.] of the European Monetary System without severe
tensions for at least two years before examination”. The ERM II was proposed for countries with derogation in
the Resolution of the European Council on the establishment of an exchange-rate mechanism in the third stage
of Economic and Monetary Union (OJ C 236/97) and represents an arrangement which is legally different from
the ERM referred to in the Treaty and the Protocol.

35 As Recommendation of the ECB for a Council regulation concerning the application of minimum
reserves by the European Central Bank (O] L 531/98, accepted and finally promulgated in OJ L 318/98 in
November 1998).
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declaration reflected a true readiness to reduce these reserves to a maximum 2% (as
finally decided by the ECB in December 1998),3¢ since this final arrangement might
not have been known by the RPP at the time of drafting its plan. Any reduction of
mandatory reserves in Poland are welcome as a measure which may help increase
competitiveness of the Polish banking sector and act counter-cyclically in the present
economic situation.

Conclusions

Political and economic decisions in Poland are, to a significant degree, deter-
mined by the of the European Union membership. All successive Polish governments
prospects have been determined to achieve this objective by the end 2002 and now by
the end of 2003.

Partaking in the Economic and Monetary Union should be considered a clear
consequence of EU membership. The convergence criteria and other requirements
which would have to be met prior to joining the EMU have long been taken into
account by decision-making authorities in Poland. They also have had substantial
impact on their activities and plans. The plan Euro-2006 adopted in 1997 by the
Polish Government and the Medium-Time Monetary Policy Strategy for 1999-2003
formulated in 1998 by the National Bank of Poland are good examples of this type of
influence of the EMU.

There are many points of view from which we can evaluate any impact the EMU
agenda might so far have had on Poland. The areas analyzed in this article are the most
important but not the sole ones, especially if we take into account not only the direct
influence but also the more distant consequences of the EMU for third countries in the
pre-accession stage of integration with the European Union such as Poland.

The first area worth evaluation is that of convergence criteria performance. It is
now evident that Poland meets budgetary criteria. Non-budgetary convergence still
poses a problem for economic and monetary policies in that country. The areas where
this issue is most apparent are inflation and, reflective of it, interest rate level. Despite
worthwhile efforts, both have, so far, been too high.

Another area of evaluation presented in this article is monetary policy. It is diffi-
cult to unambiguously judge whether a given decision pertaining to the organiza-
tional framework and instruments of monetary policy was indeed determined or in-
spired by the Economic and Monetary Union. Whatever the motives were, the most
recent reform of the Polish law on NBP (NBP Act) increased the compatibility of the
Polish central bank to the basic requirements which must be fulfilled by member
institutions of the European System of Central Banks. Probably the most important
provision of the new law is that imposing on the NBP the obligation to pursue mon-
etary policy aimed at achieving price stability. Thus, the ultimate target of the NBP is

3 In the ECB Regulation No 2818/98 of 1 December 1998 on the application of minimum reserves (O]
L 356/98).
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the same as that of the ESCB. Consequently, whatever monetary policy the NBP
adopts prior to Poland joining EMU would, in the last instance, be in line with the
basic EMU goals. Such a commitment, if pursued with due determination and cred-
ibility, will be most appreciated by the present members of the EMU.

In the legislation area, a very important change brought about by the new law
was an increase in NBP independence of pressures to fulfill fiscal or quasi-fiscal
functions. The extent of this independence is quite satisfactory in its personal, func-
tional and financial dimensions. However, in the case of its institutional dimension,
the NBP Act does not fully meet the requirements set forth in Article 108 of the
Treaty. The provision of the NBP Act which permits the participation of the gov-
ernment representative in the meetings of the RPP with the right to submit motions
for discussion has some features of an ex ante consultation of the central bank
decision which is prohibited under Article 108 of the Treaty. Another questionable
provision of a lesser concern of the new Polish central banking law involves the
consultation procedure between the NBP and the government regarding the ex-
change rate and monetary policies. In order to assure the required level of NBP
independence (under the TEC provision), these stipulations of the NBP Act will
have to be formulated in a more precise format so that no influence could be ex-
erted on the NBP in the realm of foreign exchange and monetary policy which may,
in turn, result in a situation where the ultimate objective of price stability is jeop-
ardized.

There are some substantial differences in instruments of monetary policy in Po-
land and in the EMU. The NBP emphasizes exchange rate management and the im-
portance of sterilization in cases where currency fluctuations result in inflationary
impulses to the economy. Despite some significant pressures exerted on an interna-
tional level, such an urgency in managing the euro exchange rate does not seem to
have the utmost importance for the ECB.

Another very pronounced difference (and an evident area of adjustment the NBP
had to make because of the ECB monetary policy) was that regarding minimum re-
serves. To summer 1999 they were very high (5-20%) in Poland, whereas in the
EMU, their range was a rather modest one (0—2%). Most likely because of this differ-
ence and negative impact it had on the competitiveness of the Polish banking system,
the rate of mandatory reserves was reduced to 5%.

The extent and the catalogue of open market operations available to, respectively,
the ECB and the NBP, still differ. However, since the RPP wants to assign more
importance to these operations, some adjustment of the NBP practices in this area is
quite conceivable. It is also expected that Polish monetary policy will evolve further
and become similar to that adopted and executed in the EMU. In the foreseeable
future, Poland will attempt to direct its foreign exchange policy towards more stabil-
ity against the euro. This means that sooner or later the zloty will become directly
anchored to the euro (eventually through a more or less “shadow” imitation of the
ECB’s monetary policy). Interestingly, if the above scenario comes true, the NBP
will also contribute to augmentation of the international role of the euro.
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EMU has already made a worthwhile impact in the area of contractual obliga-
tions. Namely, as an adjustment to the new economic and legal reality resulting from
the introduction of the euro in the EU countries participating in the third stage of the
Economic and Monetary Union, Poland has recently adopted a regulation which
strongly emphasizes the “continuity of contracts” principle.
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I. Introduction

The eastern enlargement process has now entered its decisive period. After com-
pletion of the Nice Intergovernmental Conference on institutional reform in De-
cember 2000, the European Union (EU) feels ready to admit new members at the
beginning of 2003.! Earlier, in order to bring the outstanding negotiations with the
first applicants to a successful conclusion by this date, the Commission drew up in
November 2000 a timetable for the remaining negotiating chapters.? Now it de-
pends on the applicants and their degree of preparation whether the first accessions
becomes a reality almost ten years after eastern enlargement was adopted as official
EU policy in July 1993. About a year later, on 5 April 1994, Poland became one of
the first Central and East European Countries (CEEC) to apply to the European
Union for membership. That marked the official beginning of the eastern enlarge-
ment process. By the start of 1996 the other nine CEECs with which the EU is now
negotiating had followed suit.> The Commission presented a so-called avis (opinion)s
on each of the applicants along with the package of reforms known as Agenda
2000, which also covered the enlargement project, after the end of the Amsterdam
Intergovernmental Conference in July 1997.% Taking these documents and the re-
sults of the conference into account, the Luxembourg European Council finally
launched the overall accession process in December 1997.° In line with the Com-
mission’s proposals bilateral negotiations were started in spring 1998 with the six
best prepared applicants (“first wave*). Poland was among them.® The negotiations
were widened to include the other six accession candidates at the beginning of

! See “Conclusions of the Nice European Council,” Bulletin EU, point 1.5.6. To be found at: http://
europa.eu.int/abc/doc/off/buil/de/200012/i1005.htm.

2 Commission: “Strategiepapier zur Erweiterung®, Doc. 8.11.2000, COM (2000) final.

3 Hungary on 31.3.1994, Romania on 22.6.1995, Latvia on 13.10.1995, Estonia on 24.11.1995, Latvia
on 08.12.1995, Bulgaria on 14.12.1995, Slovenia on 10.6.1996, the Czech Republic on 17.1.1996, Slovakia on
22.6.1995.

4 See Bulletin EU Supplement 5-15/1997.

5 See Bulletin EU 12-1997, pp. 9 and 11.

6 The others are Hungary, Estonia, the Czech Republic, Slovenia and Cyprus which applied on 3.7.1990.
See Bulletin EU 12-1997, pp. 9 and 11.
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2000.7 But the European Union has granted all of them the possibility of catching
up with the first group.

Among these twelve applicants Poland has a special importance for a variety of
reasons. With a population of almost 40 million Poland is the biggest candidate. In an
enlarged European Union that will give it considerable political leverage. For some
time Poland has maintained close political contacts with Germany and France in the
framework of so-called Weimar Triangle.” Also, Poland’s relations with Ukraine and
Belarus will be of importance for the future Union. Besides, there are economic as-
pects which further bolster Poland’s position. The EU Internal Market will be ex-
panded by about 40 million people. Bilateral trade with Poland still continues to grow
faster than the EU’s trade with any other country. In 1995 Poland already occupied
seventh place on the list of EU trading partners.?

In the following article the process of eastern enlargement will be described from
the European Union point of view with special reference to Poland. First of all, there
will be a brief outline of the legal framework for accession to the European Union to
help clarify the organisation of this process (IL.). It will be followed by accounts of the
EU’s preparations for eastern enlargement (IT1.) and the negotiations themselves with
special emphasis on free movement of workers and the property market (IV.). The
article will end with a discussion of the outlook for the further course of eastern
enlargement (V.).

II. Legal Framework of Accession to the European Union

The legal basis for an accession to the European Union is Article 49 of the Treaty
on European Union (TEU) which says that any European State “may apply to be-
come a member of the Union“. This provision, introduced by the Maastricht Treaty,
replaced the accession clauses of the three Communities (Article 237 EEC Treaty,
Article 205 Euratom Treaty, Article 98 ECSC Treaty) and clarified the principle of
unified membership.? In view of the constitution of the European Union.!® unified
membership comprises accession to the three autonomous and supranational Euro-
pean Communities,!! i. e. the applicant becomes an equal party to the founding trea-
ties of Paris and Rome. It also means participation in the intergovernmental “pillars*
of the Common Foreign and Security Policy (CFSP) and Police and Judicial Co-
operation in Criminal Matters (PJCC)) as a result of accordance to the Treaty on
European Union. The applicability of Article 49 TEU to the three Communities as

7 Romania, Slovakia, Latvia, Lithuania, and Bulgaria plus Malta, which applied as early as 16.7.1990
(reactivated on 10.9.1998) . See “Conclusions of the Helsinki European Council,” Bulletin EU 12-1999, p. 8.

¥ See “Commission’s Opinion on Poland’s Application,” Bulletin EU Supplement 7-1997, p. 13.

® W.Meng: “Arikel OEW,”inH.v.d. Groeben,J.Thiesing,C-D.Ehiermann (eds):
Kommentar zum EU-/EG-Vertrag, Vol. 5 (5th ed.,1997), Article O TEU, para. 3.

10 See Article | Il TEU. For a detailed description of the European Union’s legal construction see M. Pe ¢ h-
stein, C. Koenig: Die Europdische Union (31d ed., 2000), paras. 56-95.

1 By the time the first accession takes place, the European Coal and Steel Community will have ceased to
exist, because the 1951 treaty from 1951 was concluded for a term of 50 years with no provision for extension.
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well derives from appropriate interpretation of Article 47 TEU in line with which
implicit amendments to the Comunity Treaties can also be made under the Treaty on
European Union.'?

The offer of membership to European States in Article 49 TEU reveals the limited
openness of the European Union. In this respect it translates the political will embod-
ied in the Union Treaties into the concrete terms of overcoming the division of the
European continent by economic integration and political co-operation among Euro-
pean States (see § 2 of the TEU — Preamble and § 8 of the Preamble to the Treaty
establishing the European Community, TEC).!? But that does not amount to an auto-
matic right to join.'* Besides, there are other forms of participation in the process of
European integration than accession (e.g. European Economic Areas or Association
Agreements).'’

1. Accession Effect

The accession effect follows from membership in the Union’s Founding Treaties.
All the actual and potential rights and obligations stemming from these and its insti-
tutional framework, known as the acquis communautaire, have to be accepted by
new member states upon accession.'® This includes not only all the legal aspects of
the treaties such as the secondary legislation, the case law of the Court of Justice, the
international treaties of the Communities (including mixed agreements), international
agreements between the member states relating to Community and Union activities,
etc., but also the political fundamentals and objectives underlying the Treaties which
are developed and expressed in declarations , resolutions and political measures within
the Union framework.!” This mixture constitutes the identity of the European Union
and marks the achieved level of integration and political participation. To preserve
and to develop the acquis is one of the fundamental aims of the European Union
guaranteed in Article 3 I TEU and Article 2 TEU.'® The obligation of applicants to
accept the acquis determines this continuity in the case of accession.!®

12 See Pechstein,Koenig,op. cit., supra, n. 10, para. 413.

3 See T. O p p e r man n: Europarecht, 2nd ed. (2000), para. 1841;C. Vedder in:E.Grabitz,
M. Hilf (eds.): Das Recht der EU (January 2000), Article 49 TEU , para. 8.

4 General opinion —see, e.g,Pechstein, Koenig, op. cit, supra, n. 10, para. 414; M e n g, op. cit.,
supra, n. 9, Article O TEU, para. 14.

15 See T.Bruha, 0. Vo gt: “Rechtliche Grundfragen der EU-Erweiterung,” 30 Verfassung und Recht in
Ubersee (VRU) (1997), pp. 500-501; V e d d e 1, op. cit., supra, n. 13, Article 49 TEU, para. 8.

6 See A. L o pi an: Ubergangsrégime fiir Mitgliedstaaten der Europdischen Gemeinschafien, (1994),
p. 57; Commission: “Die Erweiterung Europas: eine neue Herausforderung", Bulletin EC Supplement 3-1992.

17 SeeVedder, op. cit, supra, n. 13, paras. 42—44 for an exact description of the acquis. See also
Articles 2-9 of Accession Document 1995, [1994] OJ C 241/8.

8 See Vedder, op. cit, supra, n. 13, Article 49 TEU, para. 4, and Bulletin EC Supplement 3-1992, p. 12.

9 SeeMeng, op. cit., supra, n. 9, Article O TEU, para. 61.
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2. Accession Conditions

Article 49 TEU contains only some of the accession conditions. The remainder
are derived from the Community Treaties and the Union Treaty. Before the Maastricht
Treaty came into effect, the legal force of these accession conditions had been ques-
tioned.2’ Now that they have been established partly in Article 49 TEU and in some
basic regulations of the Treaties there are no longer any such doubts.?! Thus the “Co-
penhagen criteria®, set out by the European Council in June 1993 as the accession
conditions for eastern enlargement, represent applicable Union and Community law
formulated with respect to the special political and economic circumstances of the
CEECs.2 In this connection it was emphasised for the first time that the Union’s
ability to enlarge is also an important aspect of the eastern enlargement process.??

a. Conditions of Article 49 1 TEU

In line with Article 49 I TEU the applicant country has to be a European state. This
accession condition is the only one that has been in force since the beginning of Euro-
pean integration, but its legal interpretation was problematic even before the demise of
the communism system with its clear political borders at the end of the 1980s.2* The
problem does not affect the current candidate countries.’ There is far-reaching agree-
ment that the interpretation has to be based not only on geographical considerations but
also on historical and cultural factors.2 In this respect wide political discretion has been
left to the member states.?” Nevertheless it is hard to accept that the governments of the
member states are willing to consider Turkey a European state.

Furthermore, the applicant state has to respect the principles set out in Article 6
(1) TEU: These are freedom, democratic system of government,?® respect for human
rights and fundamental freedoms, and rule of law, all of which are part of the member
states’ common tradition. The substance of this condition, which was laid down in
Article 49 TEU by the Amsterdam Treaty, was also recognised earlier . As a general,

20 See C.-D. E hlerman n: “Mitgliedschaft in der EG,” Europarecht (1984), p. 113; G. M eier: “Die
rechtlichen Grenzen fiir einen Beitritt zu den Europiischen Gemeinschaften,” Europarecht (1978), p. 12. See
also the Commission’s statement in Case 93/78, Mattheus v Doego [1978] ECR 2203, 2207.

2 SeePechstein,Koenig, op. cit., supra, n. 10, para. 424; also Bruha, Vo gt, op. cit., supra,
n. 15, p. 484.

2 Bruha, Vogt,op.cit,supra, n. 15,p. 485, Vedder, op. cit., supra, n. 13, and Article 49 TEU, para. 21.

3 Gee Pechstein, Koenig,op. cit., supra, n. 10, paras. 431 and 440; scc also “Conclusions of the
Luxembourg European Council,” Bulletin EU 12-1997, p. 11.

24 Gec D o r au: “Die Offnung der Europiischen Union fiir europiische Staaten,” Europarecht (1999),
p. 736.

25 Hungary, Poland, Estonia, the Czech Republic, Slovenia, Cyprus, Romania, Slovakia, Latvia, Lithua-
nia, Bulgaria and Malta.

% See Pechstein Koenig, op. cit., supra,n. 10, para.418; V e dd c1, op. cit., supra, n. 13, Article
49 TEU, para. 10; Bruha, Vo gt, op. cit. supra,n. 15, pp. 481-484.

27 Evident in the case of Turkey , which was accepted as a candidate country (see Bulletin EU 6-1999,
p. 15.), although it has almost no common geographical or cultural ground with Europe. A case against acces-
sion of Turkey without modifing Article 49 TEU is made by Pechstein, K oenig (supra, n. 10), para. 418.
Meng, op. cit., supra, n. 9, Article 49 TEU, para. 48 also considers THE extensive interpretation critically.

2 Gee Vedder,op. cit, supra, n. 13, Article 49 TEU, para. 13
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unwritten accession condition, it is not only set out in the TEU-Preamble (see $3), but
also a part of the acquis.?® For the EU the store set by these principles depends on the
constitutional reality of the applicant country.*® That could be observed in the case of
Spain and Portugal. One of the reasons for the admission of both these countries was,
precisely, the need to strengthen their young democracies. Also, the inclusion in the
Copenhagen criteria of “stability of institutions guaranteeing democracy, rule of law,
human rights and respect for and protection of minorities* shows the attitude of EU
in this respect.’! It should be noted, that “compliance with the Copenhagen political
criteria is a prerequisite for the opening of any accession negotiations.”?

b. Unwritten Conditions

The remaining unwritten conditions have to do with basic requirements of the
economic structure which represent constituent elements of the economic system of
the Community and the member states: open-market economy and free competition
(see Article 4 I TEC).* Essentially, this means that the market has to determine allo-
cation of production factors and that the public authorities have to guarantee the basic
legal prerequisites, such as property rights, freedom of trade and protection of com-
petition.3* With respect to Eastern enlargement, the European Council at Copenha-
gen required a functioning market economy and the capacity to cope with competi-
tive pressures and market forces within the Union.®

Finally, Union membership entails the capacity to accept the acquis communautaire
in all its forms upon accession.?® Transitional arrangements can be agreed, but they
have to be limited in time and scope.’” For the applicant country this means harmoni-
sation of its system of law, in particular with the legal rules of the Community. It also
implies corresponding requirements of its administrative structures. Furthermore, the
applicant country has to accept the political objectives, which means not only eco-
nomic-related ones sectors like Economic and Monetary Union but also the increas-
ingly important intergovernmental policies under CFSP and PJCC.3® As regards the
acquis, which contains about 80,000 pages of legal text, fulfilment of this condition
is much more difficult compared with the others, especially in view of the associated
costs and efforts.*

2 See, e.g., the statement ON democracy of the European Council of April 1978, Bulletin EC 3-1978,p. 5 f.

30 See, e.g., Commission, Agenda 2000, Vol. 1, p. 46, COM (1997) 700 final.

3 Bulletin EC 6-1993, p. 13

32 See “Conclusions of the Luxembourg and Helsinki European Councils,” Bulletin EU 12-1997, p. 11
and Bulletin EU 12-1999, p. 8.

3 Pechstein, Koenig, op. cit, supra, n. 10, para. 425.

3 Bruha, Vogt,op. cit., supra,n. 15, p. 487, M e n g, op. cit., supra, n. 9, Article O TEU, para. 54.

35 Bulletin EC 6-1993, p. 13.

% Bruha,Vogt,op. cit.,supra,n. 15,p.488; Pechstein, Koenig, op. cit., supra, n. 10, para. 426.
See also Bulletin EC 6-1993, p. 13.

37 For more details, vid. inf. 11.4.b.

3% Pechstein, Koenig, op. cit, supra, n. 10, para. 428.

39 SeeJ. B ergm ann: “Die Osterweiterung der Europiischen Union,” ZRP (2001), p. 19.
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¢. The European Union's Capacity to Enlarge

A pivotal precondition of eastemn enlargement of the Union was prior reform of its
institutions. The accession of a large number of new members necessitated adaptation
of the Union’s decision-making mechanisms. The main problems — the so-called “left-
-overs" — were expansion of majority voting, determination of the number of Commis-
sion members and, in particular, a reweighting of member states’ votes in the Council.
These questions have now, after a long and difficult debate, been solved by the Treaty
of Nice, signed in February 2001. The results of this treaty have been widely be criti-
cised for varying reasons. In justice it has to be granted that after the Treaty of Nice
takes effect there will still remain round about 100 EU/EC regulations subject to deci-
sions by unanimous vote , which will be found very difficult with 25-27 member states.
The new number of Commission members has also raised questions. As from 2004 the
large member states will lose their entitlement to a second ccommissioner, but the ar-
rangement whereby each Member State has “its own” Commission member of the Com-
mission will persist as long as the Union does not expand beyond 27 member states.
Only afterwards there will be established a new system of rotating membership in the
" Commission. Even if member states’ wish to be represented in the Commission by one
of their citizens is highly understandable, the efficient functioning of the Commission
with such a large number of members will surely be affected.

The most criticised of the Nice compromises was the new weighting of member
states’ votes in the Council, including the number awarded to the candidate states. Prob-
lematic in the procedural perspective was the fact, that the latter had not been repre-
sented at the Intergovernmental Conference and therefore unable to stand up them-
selves for their interests. Thus the number of votes in the Council given to the prospective
members was influenced by the “patronage” of one of the current members . This fact
and the Franco-German dispute over the number of votes for Germany produced to
a result the logic of which is not readily apparent. The fact that Germany with a popula-
tion of about 81 million has the same number of votes (29) as France, Great Britain and
Italy (about 57 million each), while Poland and Spain about 39 million each — half the —
German population — have received 27 votes, demonstrates clearly that size of popula-
tion was not the deciding criterion. But no other criterion has been adduced by the
European Council or is perceptible, so that there is no yardstick even for political con-
trol of the results in this field. Size of population is nevertheless of great importance
because of the newly introduced possibility of checking whether a Council decision
taken by a qualified majority also represents a minimum of 62% of the total population
of the Union. Here the big member states are in a privileged position to block a decision
by a coalition of smaller states. If one adds that as a third requirement a simple or
qualified majority of countries irrespective of voting weights is necessary and that the
size of a qualified majority in terms of weighted votes has been augmented from 71% to
74% the unavoidable conclusion is that the process of decision-making in the Council
will in future be much more complicated than it is at present . The Treaty of Nice
formally sanctioned “enlargeabilty” of the Union, but the continued viability of a Euro-
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pean Union with 25 or 27 member states will demand from all these countries a great
commitment to striking compromises in the interests of the whole of Europe.

3. Accession Procedure

Article 49 TEU sets out only the essential features of the accession procedure. Its
present shape has been evolved by accessionpractice and can be divided into three
phases. Its duration is variable and depends mainly on the legal and economic stand-
ards and degree of preparation of the applicant.

a. Initiation phase

The starting point for the procedure is an application to the Council (Article 49
[1] TEU) which can be withdrawn at any point prior to the eventual deposition of the
ratification documents.*! Two steps (not mentioned in Article 49 TEU) then follow.
First, the Council instructs the Commission to draw up a preliminary opinion on the
application assessing the general feasibility and problems of accession by the country
concerned.*? Next, the European Council, after considering this avis, decides whether,
without any legal commitment, to open negotiations.** Neither the Commission’s avis
nor a positive Council decision is legally binding as regards future accession.*

b. Negotiation phase

Neither Article 49 TEU nor preceding regulations contained any targets on how to
manage accession negotiations. The first, abortive negotiations between the EU and
Great Britain in 1963 were conducted by the member states with the participation of the
Commission. Prior to the next enlargement round in 1969 the member states reached
agreement on a different negotiations procedure, laid down in a Council decision.**
Under this decision the negotiations process was henceforth to be managed by the Com-
munities. It starts with the Commission proposing a common negotiating positions.
After preparation of the position by COREPER* the Council approves by unanimous
vote a common European Community position and represents it under the current presi-
dency at the negotiating with applicants. Furthermore, the Council can authorise the
Commission to conduct the negotiations or to clarify certain problems with applicants.
Since the European Union was established, this procedure has been modified to allow
the Council presidency, in close liaison with member states, to propose common posi-

4 See the timelines of previous accessions in C. P r ¢ s t o n: Enlargement and Integration in the Euro-
pean Union (1997), p. 14.

41 This was the case with Norway which failed to deposit ratification documents in 1972 and 1994 due to
negative results of referendums.

2 Vedder,op. cit., supra,n. 13, Article 49 TEU, para. 28,0 ppermann, op. cit., supra, n. 13, para. 1849,

4 See, e.g., “Conclusions of the Luxembourg European Council” on opening negotiations with the first
six CEECs, Bulletin EU 12-1997, p. 9.

“ Vedder, op. cit., supra, n. 13, Article 49 TEU, para. 29.

45 Europa-Archiv 1970, p. D. 350.

4 Committee of Permanent Representatives (of the member states). See Article 207 ECT.
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tions on intergovernmental policies under CSFP and PJCC. It is also open to the Com-
mission to put forward proposals in these areas.*’ The negotiation sessions are held at
the level, on the member states’ side, of ministers or deputies (COREPER) under the
direction of the Council Presidency and, on the applicants’, of chief negotiators.*® The
results of the negotiations are incorporated in a draft Accession Treaty.

To summarise the procedure, it can be emphasised that there is political control of
the negotiations by the member states, but also an important role played by the Com-
mission . Its right to make proposals in all areas of Community law evidences the
common interest of the Community in finding optimal solutions. Furthermore, the
Commission can together with the applicants explore the margin for negotiations by
informal contacts with the applicants and can assist them in adaptation to Community
and Union law.*

d. End phase

The end phase is dealt with in Article 49 TEU and consists of two separate levels.
In line with Art 49 (1) TEU the involvement of Community institutions relates to
assent to applications. At the second level, in accordance with Article 49 (2) TEU,
the member states and the applicant conclude the accession agreement. The separa-
tion of both levels is greatly reduced in practice by the fact, that the involvement of
the Community institutions ensues after successful conclusion of the negotiations
and shortly before signature of the agreement.’® De jure, the Commission’s — brief
and formal — final review’! and the assent of the European Parliament, which has
therefore real power of decision,*? concerns only the Council’s decision, but de facto
also applies to the draft of the final agreement. The Council’s decision has to be taken
unanimously. In this way, possible disagreements between Community institution
actions and member states signature of the accession agreement are avoided. The
agreement is then submitted for ratification by all the contracting States in accord-
ance with their respective constitutional requirements. In addition to the conditions of
admission and relevant adjustments to all the Treaties, which are set out in Article 49
(2) TEU, the agreement declares that the applicant State has become a member of the
European Union and contracting party to the Treaties on which the Union is founded.*

Both final procedure levels of Article 49 TEU are equal in rank. Arguments in
support of a hierarchic relationship favouring a constitutive Council decision>* have to

47 SeeM e n g, op. cit., supra, n. 9, Article O TEU, para. 91.

4 SeeVedder, op. cit, supra, n. 13, Article 49 TEU, para. 30; for more details see A. Oostcrhof:
“Legal Aspects of the EU Enlargement Negotiations,” Leiden Journal of International Law, No. 7 (1994), p. 73.

4 See Men g, op. cit,, supra, n. 9, Article O TEU, para. 92.

30 See Vedder,op. cit., supra, n. 13, Article 49 TEU, para. 35,

51 See, for example, the Commission’s opinion on the accession of Austria, Sweden, Finland and Norway,
0J C 24173, 1994.

52 This was first established in in 1986 by Article 8 of the Single European Act.

3 See, e.g., Article 1 of the Accession Treaty of 1994, OJ C 241/13, 1994.

34 According to this view the member states and the applicant countries decide only on the accession
arrangements. See Vedder, op. cit., supra, n. 13, Article 49 TEU, paras. 35 and 36. He bases his argument
on the wording and systematic mode of Article 49 TEU.
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be rejected as at variance with the European Union’s constitution. Since accession per-
tains not only to the three Communities but also to participation in intergovernmental
policies, the Council decision cannot have a constitutive meaning in this last regard.>
Furthermore, it cannot oblige the member states.*¢ For these reasons both final proce-
dure levels are equally constitutive for accession to the European Union.’” The involve-
ment of the Community institutions corresponds to the Communities’ position as inde-
pendent subjects of international law>® and the signature of the accession agreement by
the member states to their role as “lords of the treaties.”

4. Accession Agreement

The accession agreement is an international treaty and consists of two parts: an
Accession Treaty (AT) and an Accession Document (AD), which is an integral part
of the Accession Treaty (see Article 1 IT AT 1985/1994). The agreement is completed
by a signing document which contains common and unilateral statements by the con-
tracting parties. This document is not part of the agreement, but can be used for its
interpretation in line with the general principles of international law.>

The Accession Treaty contains only provisions relating to the accession (Art 1 AT
19949, the entry into force of the agreement and the treaty languages (Article 2 and
3 AT 1994). Only the Accession Document sets out the admission conditions and he
adjustments to the Treaties together with general provisions concerning the accession
effects and modification procedures with respect to the Accession Document.®! As
part of the accession agreement the Accession Document is on a par with all Union
Treaties and therefore takes precedence over all Treaties (the lex posterior rule) and
their secondary legislation (the /ex superior — rule).®? For this reason a modification
of the Accession Document is only possible in accordance with Article 48 TEU (see
Article 6 AD 19946364

5 See Pechstein,Koenig,op. cit, supra, n. 10, para. 415.

% This is also acknowledged by Ve dder, op. cit., supra, n. 13, Article 49 TEU, para. 35.

57 See Meng, op. cit.,, supra, n. 9, Article O TEU, para. 95.

8 See Pechstein Koenig, op. cit., supra, n. 10, para. 415; also M ¢ n g, op. cit,, supra, n. 9,
Article O TEU, para. 94,

% Lopian, op. cit., supra, n. 9, p. 41; see Article 31(2).a and b of the Vienna Convention on the Law of
Treaties.

60 See OJ C 241/9, 1994.

61 This division was originally caused by the old accession clause of the ECSC Treaty, Article 94. In linc
with this regulation accession should be effected by a decision of the Council. Under the old accession clauses
of the EEC Treaty and the Euratom Treaty accession should be effected by an agreement between member statcs
and applicant countries. In order to have a single document relating to admission conditions and adjustments to
the Treaties, the member states introduced the Accession Document, to which accession treaties and the Coun-
cil’s decision could refer. Article 49 TEU has made the need for this division superfluous.

¢ See Lopian,op. cit., supra, n. 16, p. S1.

6 See OJ C 241/21, 1994.

& There is an exception in the case of non-ratification by a state of the accession agreement. The agree-
ment will come into effect, but the accession treaty and accession document can be modified by a unanimous
decision of the Council. See, e.g., Article 2 (2) of the Accession Treaty of 1985.
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a. Adjustments of the Treaties

By adjustments of the Treaties are meant the permanent changes which have to be
made in the Union treaties as a result of a growth in the number of member states.®
Firstly, this is a matter of adjustments in institutional regulations with respect to the
structure of institutions and in provisions relating to the geographical coverage of the
Treaties (see, e.g., Article 10-23 AD 1985%6).57 Secondly, large parts of Community
and Union legislation have to be modified (see, €.g., Art 26 AD 1985).%% In order to
avoid upsetting the legal hierarchy the Accession Document includes a provision
saying that changes of Union and Community legislation are on a par with the modi-
fied legislation (see, e.g., Article 8 AD 1985).%°

Compared with the modification procedure of Article 48 TEU, it is still an open
question whether the entailed adjustments based on Article 49 (2) TEU can go be-
yond purely technical modifications. According to the Commission they can and would
also comprise such modifications as arise as a result of accession in a causal way,”
Including modifications in the decision-making processes of the Union and the Com-
munities. Ultimately, this question is not so important, because Article 49 TEU has
stricter requirements in respect to the modification procedure than Article 48 TEU.
Besides, the process of the eastern enlargement has shown that, as in Nice, the Euro-
pean Union prefers to make institutional reforms without the involvement of new
member states.

b. Admission Conditions

The admission conditions are transitional arrangements. They make possible
a departure from the acquis communautaire that is limited in duration and scope.” In
this way transitional arrangements are an exception from the of acceptance of the
whole acquis upon accession.”® They are necessitated by economic and legal con-
trasts between the old and new member states. Immediate and total incorporation of

5 This is why these adjustments are called “technical®.

¢ QJ C302/23, 1994.

§7 See Men g, op. cit., supra, n. 9, Article O TEU, paras. 121-124.

¢ A different procedure for secondary legislation was laid down in Article 27 AccD 1985. It had to be
modified by the Council after signing the accession agreement. The effectiveness of this secondary legislation
depended on the entry into force of the accession agreement. For more details see Men g, op. cit., supra, n. 9,
Article O TEU, paras. 115-118.

6 In the Joincd Cases 31 and 35, 86, LAISA v Council [1988] ECR 2285, paras. 1314, the Court of
Justice chose a different interpretation, that this regulation of the accession document contains only a more
simple modifying procedure than the modifying regulations of the Treaties. For this reason Article 8 AD has no
effect on the rank of the modified secondary legislation. Therefore the modified secondary lcgislation has is on
a par with the accession document. But this interpretation-by the Court of Justice is not generally accepted. Sce
Vedder,op. cit, supra, n. 13, Article 49 TEU, para. 45.

7 Bulletin EC Supplement 2, 78, pp. 9-10.

' Sece B e cker EU-Erweiterung und differenzierte Integration (1999), p. 69.

7 Lopian,op. cit, supra,n. 16, pp. 71-72.

3 See, e.g., Case 258, 81, Metallurgiki Halyps v. Kommission, [1982] ECR 4261, para. 8; Case 58, 83,
Kommission v Griechanland, [1984] ECR 2027, para. 9. See also L o pian, op. cit, supra, n. 16, pp. 73-74.
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new member states is technically and politically feasible only at the cost of an exces-
sively long period of adjustment and preparation. Therefore gradual incorporation by
means of transitional arrangements is the only practicable solution of the potential
conflict between the principle of full acceptance of the -acquis and achievement of
accession within a reasonable period of time. This is confirmed by the practical rel-
evance of transitional arrangements in the case of former accessions, which were all
based on such arrangements.”

The areas in which transitional arrangements are used and the content and scope
of the arrangements depend on the economic and legal disparities involved. They can
be agreed in favour of both the old and the new member states, but in former enlarge-
ments they were mainly agreed in order to protect the new Members.”® As regards the
design of transitional arrangements, there are different forms.”® But since, general
speaking, they are all determined on a case-by-case basis there is no need to describe
them here.

Despite the exceptional nature of transitional arrangements, a point that remains
unresolved is whether there are any legal limits to their use. The answer to this ques-
tion is not all that relevant. Firstly, because it is generally doubted that the member
states are legally bound by the Union Treaties when negotiating accession agree-
ments.”” Besides, transitional arrangements are on a par with the Union Treaties and
$0 can not be examined by the Court of Justice for their accordance with the Trea-
ties.”® Furthermore, it must be remembered that successful accessions are always an
expression of political compromises, whose necessity is also accepted by the Court of
Justice.” So, generally speaking, there will be no interest in legal examination of
transitional arrangements. Besides, the member states have always been willing to
preserve the exceptional character of transitional arrangements by using them only in
order to phase in the integration of new member states. Such a practice is in accord-
ance with all the thinking on the legal limits of transitional arrangements which holds
that they are exceptions from the principles of legal uniformity and equal treatment of
member states and Union citizens and therefore have to be justified: Firstly, they
should assist in the adaptation of new member states. Secondly, they should be a final
guarantee of adoption of the acquis by being limited in time and scope.®’

" Detailsin Becker, op. cit., supra, n. 71, pp. 15-20.

5 See Men g, op. cit.,, supra, n. 9, Article O TEU, paras. 69-71.

76 For more details sce L o pian,op. cit, supra, n. 16, pp. 84-101.

7 See Lopian,op.cit,supra,n. 16,p. 103; Becker, op. cit,, supra, n. 71, p. 64.

78 See Joined Cases 31 and 35, 86 (supra, n. 69), para. 18. This casc in fact concerned adjustments of
secondary legislation. But the Court of Justice refused a legal review because of the primary status of these
adjustments. And in the case of admission conditions it is undisputed that they are of primary status and
therefore cannot be examined by the Court of Justice.

7 See Joined Cases 31 and 35, 86 (supra, n. 69), para. 15. See also Case 93, 78 (supra, n. 20), para. 8, but
with regard to accession conditions.

% Becker, op. cit., supra,n. 71, p. 76-84,
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III. Preparation of Eastern Enlargement

At the time that eastern enlargement was made official EU policy at the Copenha-
gen summit in July 1993 all CEECs were in legal, political and, above all, economic
terms far removed from the standards of the member states . Therefore the eastern
enlargement, which was from the beginning understood as a historic challenge, en-
tailed an active levelling-up of the CEECs committed to meeting the standards of the
European Union. Conscious of these circumstances, the European Council step by
step developed a pre-accession strategy, based on Commission’s proposals whose
aim was to help CEECs achieve full legal, political and economic accession capabil-
ity.}! So the existing co-operation with the CEECs in the form of Europe Agreements
and Phare programs was already at the Copenhagen summit aligned towards future
accession.’? Furthermore, a so-called Structured Dialogue was established. Parallel
to initiation of negotiations with the first CEECs, the Luxembourg European Council
decided on measures to enhance the pre-accession strategy. The key instrument of
this strategy was the Accession Partnership.?* At the same time the Commission was
instructed to issue Regular Reports® on the progress made by each applicant CEEC
towards accession. In the following sections, the instruments of the pre-accession
strategy will be briefly described with special reference to Poland.

1. Europe Agreements

The Europe Agreements (EA) are a special form of association agreement ac-
cording to Article 310 TEU and also the legal basis for relations with CEECs.% The
first Europe Agreements were concluded, inter alia with Poland (July 1993),%¢ i.e.
before the Copenhagen summit, , and did not provide a legal basis for eventual acces-
sion,?” recognising only, in the Preamble, that this was the wish of the associated

81 See Vedder, op. cit, supra, n. 13, Article 49 TEU, paras. 20-23.

8 Bulletin EC 6-1993, pp. 13-14. See also “Conclusions of the Essen European Council,” Bulletin EU
12-1994, pp. 13 and 22-29.

8 Bulletin EU 12-1997, pp. 8-11.

8  Hitherto the Commission has issued three Regular Reports: the first in November 1998, the second in
October 1999 and the most recent in November 2000. All three can be found at: http:/europa.cu.int, comm,
enlargement/poland/index.htm. In the text all references are to the Report on Poland. All page numbers refer to
the German version.

8  For details see G 4 rtncr: “Zu Inhalt und unmittelbarer Anwendbarkeit der Europa-Abkommen der
EG mit den ostmitteleuropdischen Staaten,” Recht in Ost und West (1993), p. 332, M.Pechstein:
“Osterweiterung und Zukunfisperspektiven der Europdischen Union,” Zeitschrift fiir Reichtsvergleichung (1996),
p. 109.

8  Concluded on 16 December 1991, OJ L 348/1, 1993. The interim part of the agreement came into effect
on | February 1992, the remainder on 1 February 1994 because of the necessary ratification. For implementa-
tion details see the Commission’s Regular Reports, op. cit., supra, n. 84.

87 In the meantime Europe Agreements have been concluded with every CEEC: with Hungary on
16.12.1991, OJ L 347/1, 1993; with Bulgaria on 8.3.1993, OJ L 385/1, 1994; with Slovakia on 4.10.1993, OJ
L 359/1, 1994; with the Czech Republic on 4.10.1993, OJ L 360/1, 1994; with Estonia on 12.6.1995, OJ L 68/1,
1998, with Latvia on 12.6.1995, OJ L 26/1, 1998; with Lithuania on 12.6.1995, OJ L 51/1, 1998, with Slovenia
on 10.6.1996, OJ L 51/1, 1999.
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country. The aim of the Europe Agreements is to open up borders and markets over
a ten-year period, divided into two parts,®® in the course of which a free trade area is
to be created, in which the EU is committed to removing trade barriers faster than the
associated countries. Furthermore, the agreement envisages gradual implementation
of the other three freedoms, of movement of services, people and capital. For the
associated countries Europe Agreements make provision for the harmonisation of
national laws with EU norms (Articles 68-70 EA Poland), which is the most essential
of the accession conditions. In order to assist in such harmonisation of laws and as
part of the pre-accession strategy the Commission prepared a Internal Market White
Paper in 1995, which should help associated countries in preparing themselves for
operating under the requirements of the internal market.® Lastly, Europe Agreements
create an institutional framework for the implementation and monitoring of the agree-
ments (Articles 102-110 EA Poland).®® This framework is also the most important
forum for bilateral political dialogue between CEECs and the EU. Political dialogue
has also been institutionalised under Europe Agreements (Articles 2-5 EA Poland)
and constitutes a distinctive feature.! Although originally not focused on accession,
Europe Agreements became an important part of pre-accession strategy, in particular
due to their institutional framework.>

2. Structured Dialogue

Structured Dialogue was launched parallel to the bilateral relations established
under the Europe Agreements and is a multilateral framework for intensive dialogue
and consultations between the EU and CEEC at governmental level.” The topics of
Structured Dialogue cover Community areas with European dimensions (energy, en-
vironment, transport policy, science and research), common foreign and security policy,
and justice and home affairs.%

At the Luxembourg summit in December 1997 the European Council established
a standing “European Conference” open to all European states seeking membership.®® -
This forum went beyond the existing co-operation arrangements with CEECs. Ac-
ceptance of the Union’s values and internal and external objectives like observance
of the principles of public international law, including the obligation to resolve terri-
torial disputes by peaceful means, especially via the International Court of Justice,

8 The second period of Poland’s Europe—Agreement has come effect in February 2000.

8  “preparation of the Associated Countries of Central and Eastern Europe for Integration into the Internal
Market of the Union,” Doc. 03.05.1995, COM (95) 163 final.

9% The following institutions were created: a ministerial level Association Council, a Committee and
a Parliamentary Association Committee.

9 See Meng, op. cit., supra, n. 9, Article O TEU, para. 107.

92 See, €.g., Bulletin EC 12-1997, p. 9; Commission: “Agenda 2000 Vol. II”, Doc. 15.07.1997, COM (97)
2000 final, p. A-10.

9 See “Conclusions of the Essen European Council,” Bulletin EU 12-1994, pp. 22-23.

94 Bulletin EU 12-1994, pp. 22-23.

95 Bulletin EU 12-1997, p. 9. Besides the CEECs this initially applied to b Cyprus and Turkey. It now also
includes the Balkans countries.
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were set out as participation preconditions. The main topics are foreign and security
policy, justice and home affairs, economy, and regional co-operation.

3. Phare Programme

Financial and technical pre-accession assistance for the CEECs is channelled
through the so-called Phare Programme.’® Launched at the Paris World Economy
Summit in 1989 its aim was to help the post-communism countries through a period
of massive economic restructuring and political change. Originally set up for Poland
and Hungary,®” the Phare Programme was in due course extended to all eleven CEECs.
In response to the Luxembourg Council’s launch of the present enlargement process
in December 1997 the Phare became primarily targeted to accession by concentrating
on two priorities:*® around 30% of Phare allocations are used for “institution build-
ing,” while the remaining 70% is earmarked for financing investments connected
with the adoption of the acquis. Under the rules of the programme all investment
projects are jointly financed.*® In the years 1990 to 2000, the Phare programme allo-
cated Euro 2.478 million to Poland.!? Since January Phare has been supplemented
by two other financial pre-accession instruments: SAPARD which provides aid for
agricultural and rural development'®! and ISPA, which finances infrastructure projects
in the fields of environment and transport.'%? Poland’s financial assistance under these
two programs in the years 2000 to 2002 will amount annually to euro 68.6 million
Euro from SAPARD and between Euro 312 and 385 million from ISPA 1%

4. Accession Partnerships

The key feature of the enhanced pre-accession strategy approved at the Luxem-
bourg summit in December 1997 is so-called Accession Partnerships with each can-
didate country.'™ They combine pre-accession financial aid with specific commit-
ments to further accession preparations in a single framework. On the basis of
a regulation the Council decides on establishment of and subsequent adjustments in
Accession Partnerships by a qualified majority, but without the direct involvement of

% The legal basis s Regulation (EEC) No. 3609, 89 OJ L 375/11, 1989, which has undergone repeated
amendment. The consolidated version can be found at: http://europa.cu.int/eur-lex/de/lif/reg/
de_register_115020.html.

97 “Phare” stands for Poland and Hungary, Aid for the Reconstruction of Economies.

98 See Bulletin EU 12-1997, p. 9, 10, and Article 4 of Regulation (EC) No. 1266, 1999 on coordinating
aid to the applicant countries in the framework of the pre-accession strategy and amending Regulation (EEC)
No 3906, 89 regulation (EC) No. 1266, 1999, OJ L 161/68, 1999.

% See Article 7 and Regulation No. 1266, op. cit., supra,n. 98.

100 See Report 2000, pp. 9 ff., which contains a list of investment projects for the ycar 2000.

10! Special Accession Program for Agriculture and Rural Development, Regulation (EC) No. 1268, 1999
OJ L 161/87, 1999.

102 Instrument for Structural Policies for Pre-Accession, Regulation (EC) No. 1267, 1999, OJ L 161/73,
1999.

103 See also Report 2000, pp. 913, which contains information on some projects.

104 See Bulletin EU 12-1997, p. 10.
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the partnership countries.'% The main element of this instrument is an assessment of
short- and medium-term priorities for the accession preparations of the partnership
country concerned. All priorities are accompanied by precise statements of objectives
worked out in concert with the state concerned.'% In addition, each partnership coun-
try is required to draw up its own National Program for the Adoption of the Acquis
(NPAA), in which it has to set out in detail how it intends to meet the Accession
Partnership priorities. All legally independent financial assistance (Phare, SAPARD,
ISPA) is tied to observance by the candidate country with its Europe Agreement com-
mitments, further steps towards fulfilment of the Copenhagen criteria, and progress
and adherence to the specific priorities of the Accession Partnership. In the event of
non-compliance with these general conditions there can occur a suspension of finan-
cial assistance. Implementation of Accession Partnerships is monitored in the Europe
Agreement framework. By focusing and concentrating of candidate counties’ previ-
ous integration efforts on accession the Accession Partnerships are a necessary fol-
low-through of the launching of the individual accession process.

The first Accession Partnership with Poland was established on 30 March 1998.!97
Its designated short and medium-term priorities first based on the Commission’s opinion
on Poland’s application, the revised version dated 6 December 1999'% on the Com-
mission’s 1998 and 1999 Regular Reports. The priorities pertained for the most part
to adoption of Community law and commitments related to wards adapting and
strengthening administrative structure at all levels. Since the 1998-2000 Regular
Reports on Poland found implementation of the priorities to be proceeding rather
slowly!% the revised version contains only a few changes restricted to a more precise
description of the objectives with respect to the priorities. In particular, the environ-
ment and agriculture areas remain problematic. There is already a lack of alignment
to Community law. In all other areas the problem concerns not so much enactment of
new laws and regulations but the institution building essential to implementing and
enforcing Community legislation. In the field of justice and home affairs further
progress is need in border controls , but the main problem continues to be combating
corruption where a considerable effort is required . The assessments of Poland’s NPAA
have been by and large positive.!'? The initial lack of correspondence between Ac-
cession Partnership commitments and the first NPAA of May 1998 was improved in
the revised versions of May 1999 and April 2000.!"! Also, coherence between the
NPAA and commitments made in the negotiations has been improved in most recent

105 Article 2 of Regulation (EC) No. 622/98 of 16 March 1998 on assistance to applicant states in the
framework of the pre-accession strategy, and in particular on establishment of Accession Partnerships, OJ L 85/1,
1998. Article 4 provides for the possibility of cutting off financial support.

106 OJ L 121/1 ff, 1998.

107 QJ L 121/6, 1998.

198 OJ L 335/8, 1999.

199 See Report 1998, pp. 57-58, Report 1999, pp. 84-87, Report 2000, pp. 102-105.

10 See Report 2000, p. 106.

W Ibid., pp. 105-107.
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NPAA compared with the May 1999 version.''? The areas where the greatest im-
provements are needed are the forward-looking elements of the Regular Reports and
the financial perspectives.

5. Regular Reports

The Commission’s Regular Reports are of great importance for concrete organisa-
tion of the accession process. Assessment of the progress of each CEEC applicant to-
wards accession provides not only a basis on which the EU can take the necessary
decisions on the conduct of the accession negotiations, but also a guideline for adjust-
ments in the pre-accession strategy. The structure of those reports is largely similar to
that of the Commission’s application avis.!!® First, there is a description of relations
between the state concerned and the EU in respect of the Europe Agreement and finan-
cial supports. The Accession Partnership and NPAA is separately examined. The cen-
tre-piece of the reports is an assessment of each candidate country’s progress towards
fulfilling the Copenhagen criteria.''* With respect to the political criteria — democracy,
rule of law, human rights and protection of minorities — Poland has been judged to fulfil
all the fundamental requirements.!'> But action in the field of reform of the judiciary
and the fight against corruption will need to be continued and intensified. Good progress
has been achieved by Poland in fulfilment of the economic criteria. Compared with the
earlier 1998 and 1999 reports Poland’s economy is not only still regarded as a functioning
market economy but also one which should be capable of coping with competitive
pressures and market forces within the Union in the near and no longer just the medium
term.!’6 Although Poland has maintained adequate macroeconomic stability and again
recorded an impressive growth rate (4.2%—5.6% in 1999/2000) inflation is still high
(10.4%) and there are difficulties with privatisation of the steel sector and restructuring
of agriculture.’’” All in all, both macroeconomic and structural policy responses are
needed in order to fulfil the economic criteria. The part of the Report dealing with the
candidate’s ability to adopt the acquis communautaire has been structured according to
the twenty-nine negotiating chapters. Here progress is judged fair to middling.!'® There
is a positive assessment of the adoption of legislation in the key areas of the internal
market acquis, standards and certification, state aid, intellectual property and consum-
ers protection. Relatively little progress has been achieved in free movement of serv-
ices, capital and persons and in public procurement. Further effort is needed in strength-
ening administrative capacity in order to guarantee implementation and enforcement of

12 1bid., pp. 106.

3 For the structure see, e.g., “Commission’s Opinion on Poland’s Application,” Bulletin EU Supplement
5-1997. '

4 Vid. sup., partI1. 2.

115 See “Commission’s Opinion on Poland’s Application,” op. cit., supra, n. 113, p. 89. See also Report 2000,
p.- 23

N6 Ipid, p. 35.

W bid, p. 28.

"8 1bid., p. 97.
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the acquis. Still problematic are the above-mentioned areas of agriculture, the environ-
ment and fisheries, where Poland has not embarked on the substantial changes that are
needed. In the environment, energy and transport sectors little progress has been achieved
in the way of adopting legislation.

IV. Negotiations

. The starting point of negotiations is a general commitment to adoption of the
whole acquis by the time of accession.!!? Thus the negotiations focus mainly on tran-
sitional arrangements.'?’ In view of the great number of accession candidates the
1997 Luxembourg European Council decided that negotiations with each applicant
would be treated on their own merits and that their pace would depend on the degree
of each applicant country’s preparations.'?! The time of accession therefore depends
only on the applicant itself, no one will have to wait for others to catch up. For this
reason the accession process has its own dynamic and it is impossible to estimate the
likely length of each negotiation in advance.

1. Screening and the Present State of Progress in the Negotiations

The groundwork for accession negotiations, which were formally launched on
31 March 1998 with the first six applicants, among them Poland, is laid by a screen-
ing process. This is an analytical examination of the acquis by the Commission,
which started in April 1998.!22 Under this process the acquis is divided into 29 chap-
ters!?3 and presented in detail presented to the applicants at multilateral and, mostly,
bilateral meetings. The purpose of screening is to identify the issues that are likely
to arise in the substantive part of the negotiations. By the end of 1998 the first
20 chapters had been screened, and the remaining nine were concluded in the au-
tumn of 1999. The chapters “Institutions* and “Other Questions* were shelved till
the final stage of the negotiations. For the new acquis adopted since March 1998
there is a regular update of the screening exercise, which is presented to the appli-
cants at special meetings.

W9 Vid. sup., part IL. 1. With respect to eastern enlargement see also Bulletin EU 3-1998, p. 94.
Lopian,op. cit, supra,n. 16, p. 72.

121 See, e.g., “Conclusions of the Helsinki European Council,” Bulletin EU 12-1997, p. 8.

For details of the screening, see Commission, Strategiepapier zur Erweiterung, Doc. 8.11.2000, COM
(2000) 700 final, p. 16. The screening process was conducted with all CEECs plus Cyprus. In February 1999 it
was also started for Malta.

123 Free movement of goods, free movement of persons, freedom to provide services, frec movement of
capital, company law, competition policy, agriculture, fisheries, transport policy, taxation, economic and monetar
union, statistics, social policy and employment, energy, industrial policy, smail and medium-sized enterprises,
science and research, education and training, telecommunications and information technologies, culture and
audio-visual policy, regional policy and co-ordination of structural instruments, environment, consumer and
health protection, cooperation in the fields of justice and home affairs, customs union, external relations, CFSP,
financial control, financial and budgetary provisions.
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On the basis of the screening results both the EU and the applicant States draw up
their negotiating positions on each chapter with respect to preferred transitional ar-
rangements. In the first substantive round of negotiations on 10 November 1998 with
Poland and the other five “first-wave** applicants the first three chapters were provi-
sionally closed.'”* To the end of the negotiations all chapters will only be closed
provisionally in order to take account of changes in Community law.'?* Provisional
closure of chapters requires agreement on transitional arrangements, a sufficient de-
gree of progress in preparations and credible commitments to their continuation. These
are monitored by the Commission which can recommend reopening in the event of
non-compliance. To November 2000 all 29 chapters had been opened in the negotia-
tions with the first group and in the case of Poland 11 had been provisionally closed.!2
By and large, the chapters which had also been closed with the other candidates re-
lated to technical, non-sensitive issues with few transitional arrangements on which
agreement could be reached relatively easy. This result corresponded in the main to
the applicants’ progress in preparations.

With the conclusion of the Nice summit in December 2000 the negotiations
reached a new and critical period.'?” In order to complete negotiations with the first
and best prepared applicants by the end of 2002 the Commission drew up in No-
vember 2000 a timetable for the rest of the negotiations.'?® Approved by the Nice
European Council,. it called for negotiations on the four freedoms and the environ-
ment chapter to take place in the first part of 2001. By the end of March four more
chapters had been provisionally closed with Poland, among them free movement of
goods and services.!? The other two freedoms and the environment chapter are still
pending. Estonia and Slovenia lead the negotiations with 18 provisionally closed
chapters. The chapters on competition, transport policy, energy and taxation are
scheduled for the second part of the year. Agriculture, regional policy, finance and
institutions are to be tackled in 2002.In all those chapters the candidate countries
have submitted about 500 requests for transitional arrangements, from 340 for the
agriculture sector alone, an indication of the main sticking point in recent and fu-
ture negotiations. For this reason it is the remaining period of the accession process
which will decide not only the date of the first accessions but also the success of the
eastern enlargement project.

124 Small and medium-sized enterprises, science and research, and education and training.

125 See, e.g., Bulletin EU 11-1998, p. 11.

126 1 addition to the first three chapters: economic and monetary union, statistics, industrial policy, tel-
ecommunications and information technologies, consumer and health protection, external relations, CFSP and
financial control. Cyprus was the front-runner with 16 provisionally closed chapters, followed by Estonia and
the Czech Republic with each 13 closed chapters.

127 Bulletin EU 12-2000, point 1.5. To be found at: http://europa.eu.int/abc/docoffbullen200012p105001 .htm.

128 Commission, Strategiepapier zur Erweiterung, Doc. 8.11.2000, COM (2000) 700 final.

122 Also customs union and culture and audio-isual policy.
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2. Free Movement of Workers as a Current Problem

A very controversial issue in the relevant negotiations is free movement of work-
ers.!30 It is one of the few areas of eastern enlargement in which the European Union
has demanded and will continue to demand transitional arrangements. The Commis-
sion presented its proposal for the EU negotiating position on free movement of workers
on 11 April 2001."' It calls for flexible transitional arrangements over a period of at
most seven years.

Free movement of workers is one of the fundamentals of Community law.'32 Ar-
ticle 39 TEC assures workers the right to take up employment anywhere in the Union
and prohibits any discrimination based on nationality.!** The details of this right have
been elaborated in the secondary legislation. The most important act is Regulation
No 1612/68 on freedom of movement for workers within the Community which sets
out rules relating to eligibility for employment and employment practices.'* Regula-
tion of free movement of workers is completed by Article 42 TEC which requires the
Council to adopt measures in the field of social security aimed at preventing disad-
vantaging of workers and their families exercising their right of free movement.'*

Immediate implementation of free movement of workers faces strong opposition,
especially in Germany and Austria. The construction industry and trade unions fear it
would have a severely damaging impact on the national labour market.!*¢ In their opin-
ion the disparities in levels of prosperity between current member states and the appli-
cant countries will cause substantial labour migrations and therefore lead to growth of
unemployment. This problem will in particular affect adjacent border regions in Ger-
many and Austria. Employers’ federations, however, do not share this fear to such
a degree. There have even been voices supporting immediate application of the acquis
to free movement of workers because of the positive economic effects it might have.'?’

130 See, ¢.g., “Angst vor Uberflutung {iberzogen,” Frankfurter Allgemeine Zeitung (FAZ), 14.04.2001, p. 13;
“Briissel will lange Schonftist fiir Arbeitsmirkte,” Handelsblatt, 12.04.2001, p. 4. For a legal point of view sec
Hinlein, “Ubergansregelungen beim EU-Beitritt der MOE—-Staaten im Bereich der Arbeitnehmerfreiziigigkeit
und der sozialen Sicherheit,” Europdische Zeitschrift fiir West (2001), p. 165; also Becker, op. cit., supra,n. 71 .

131 See the press release at: http://europa.eu.int/comm/enlargement/docs/news.htm.

132 See, e.g., Case C—415, 93, URBSFA v Bosman, [1995] ECR. 1-4921, paras. 73 and 93; sec W.Brec h-
mann,Calliess,Ruffert(eds.): Kommentar zu EU-Vertrag und EG-Vertrag (1999), Article 39, para. 1.

133 For more details sec Brechmann, op. cit., supra, n. 132, Article 39, paras. 1-107.

134 Regulation (EEC) No. 1612/68 of 15 October 1968, OJ L 257/2, 1968. The consolidated version can be
found at: http://europa.eu.int, eur—lex/en/liffreg/en_register _0510.htm!l. This Regulation also gives every Union
worker the right to enjoy the same social and tax advantages as national workers (see Article 7 II). The right to
stay in any Member State after the end of employment is established in Regulation (EEC) No. 1251/70 of
29 June 1970 on the right of workers to remain in the territory of a member state after having been employed in
that state; OJ L 142/24, 1970.

135 Based on Article 42 TEC and Regulation (EEC) No. 1408/71 of 14 June 1971 on the application of social
security schemes to employed persons and their families moving within the Community, OJ L 149/2, 1971. The
consolidated version can be found at: _http://europa.eu.int/eur—Ilex/de/lif/reg/en_register_05204020.html.

136 See Fickin ger: “Mit nichts kann man so gut Politik betreiben wie mit der Angst,” F4Z, 19.04.2001,
p. 4; “Briissel will lange Schonfrist fiir Arbeitsmirkte,” op. cit., supra, n. 130.

37 So,e.g,K.Zimmerman n (Director of the Deutsches Institut fiir Wirtschaftforschung) in an
interview in: Spiegel, 23.04.2001, p. 93.
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Since forecasts of labour migration from the candidate countries vary '*8 it is not possi-
ble to make an accurate prediction of labour flows. Though the Commission does not
expect serious migration-driven disruptions, it does not want to rule out the possibility
of repercussion for national labour markets.'** In its opinion some member states will
be more affected than others, and in some regions there will probably be sizeable in-
creases in migration. Besides, there is also another important aspect of the discussion:
the popular fears involved, especially in Germany and Austria. Since labour migration
cannot be excluded, national governments and the Commission are taking these fears
seriously.'® And they have to be so treated because acceptance by Union citizens is an
essential precondition of the success of the forthcoming enlargement .

Based on all these factors the Commission proposed very flexible transitional
arrangements providing for a general transition period of five years. Within this time
each member state can itself decide whether and to what degree it will open its labour
market to workers from the new member states. After two years there will be an
automatic review based on a factual report by the Commission. On the basis of the
Commission recommendation the Council, acting unanimously, and following con-
sultations with the European Parliament, can decide whether to shorten or terminate
the transition period. In addition, every member state (current or new) can request
a further review in accordance with the above-described procedure with a view to
further relaxation of controls. Finally, the member states will have the possibility of
invoking a safeguard clause after the end of the general period. In the event of serious
disruptions in its labour market, which will be examined by the Commission, the
country concerned may maintain its national provisions for a further maximum pe-
riod of two years. After no more than seven years free movement of workers become
fully effective across all member states. This Commission proposal accommodates in
part the wishes of German Chancellor Gerhard Schréder though what he wanted was
a general transitional period of seven years.!*! He also thought that free movement of
services ought to be restricted for the construction industry and trade. But the Com-
mission has not yet acceded to this demand.

Nevertheless, the Commission’s proposal met with the applicants’ disapproval.'4?
If this proposal is approved by the 15 member states, the following considerations
have to be taken into account. Transitional arrangements in the case of free move-
ment of workers are well known in the EU’s history of integration. The accessions of

138 For details see, e.g., the compilation of several forecasts in Commission: “The Free Movement of Work-
ers in the Context of Enlargement, Information Note.” 06 March 2001, at http://europa.cu.int/comm/enlarge-
ment/docs/index.htm. See also Hanlein, op. cit, supra, n. 130, p. 165.

139 See Commission note, op. cit., supra, n. 138, p. 17.

140 See the speech by Giinter Verheugen, Enlargement Commissioner, 03 April 2001 (at http://europa.eu.int/
comm/enlargement/speeches/index.htm) who regards it as a political-psychological problem which is a serious
obstacle for the enlargement . See also the speech of German Chancellor Schrdder at the occasion of the
regional conference “Oberpfalz 2000” on 18.12.200 in Weiden, Germany, http://www.bundesregierung.de/
dokumente/Rede/ix_26831. htm.

141 See the speech by Chancellor Schr dder, op. cit., supra, n. 140.

12 See the articles mentioned supra, n. 130.
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Greece in 1981 and Spain and Portugal in 1986 were based on transitional arrange-
ments in this sensitive area.'®3 In both cases there was established a general transi-
tional period of seven years.!** But only in the case of Spain and Portugal was there
provision for an automatic review after five years.'*> Compared with that, the current
Commission proposal is much less rigorous. Furthermore, because of its flexibility,
there is leeway for subtly differentiated bilateral agreements. Free movement of workers
could be, for instance, realised partly, to protecting potentially vulnerable regions or
branches of the economy. Finally, with regard to popular fears one thing cannot be
forgotten: the applicant countries are also insisting on a large number of transitional
arrangements. These in some cases also relate to politically sensitive areas, for in-
stance purchase of real estate. Poland in particular is demanding very long transi-
tional periods. And just as the European Union will have understanding for the prob-
lems of the accession candidates, they too should evince understanding for the problems
of some European Union member states.

3. Transitional Periods for the Property Market

On the Polish side there is a demand for a very long transitional period of 18 years
in liberalisation of the property market Poland in particular — but some other candi-
date countries as well — greatly fear the possibility of land for agricultural, industrial
and private use being sold to a great extent to wealthy citizens and enterprises of the
western member states of the Union. Nevertheless, effective realisation of this funda-
mental freedom of the EEC Treaty and of the right of non-discriminatory residence
stemming from citizenship of the Union (Article 18 EEC Treaty) necessarily requires
free access for citizens of all EU member states to the property market of the CEECs.
Thus acceptance of the Polish demand for an unconditional 18-year transitional pe-
riod would seriously undermine the internal market. The Commission therefore pro-
posed in May 2001 a common EU negotiation position calling for ad hoc realisation
of non-discriminatory access of investors to the CEEC property market for commer-
cial purposes as of the date of accession.'“¢ As regards agricultural land, the Commis-
sion is willing to accept a transitional period of seven years and for sales of real estate
for purely private use a transitional period not more than five years. In this field too
one can expect hard bargaining between Poland and the EU, but in the end a package
deal covering all the contentious questions will surely be found.

V. Conclusions

The historic challenge of eastern enlargement of the European Union has released
enormous energies both in the candidate countries an inside the Union. For the CEECs

143 For details see Hinlein, op. cit., supra, n. 130, p. 168.

144 Qee Arts. 44,451 AD 1981 OJ L 291721, 1979; Arts. 55, 56 1 and 215, 216 1 AD 1985, op. cit., supra,
n. 66.

15 See Arts. 56 11 and 216 11 AD 1985, op. cit., supra, n. 66.

146 See FAZ, 3.05.2001, p. 19.
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the way into the Union has been long and hard and has not yet reached its end. But
enlargement will take place and the reunification of the European continent, a project
which goes beyond the questions of Accession Treaties, will be the main task of if the
21st century for the Europeans.
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1. Introduction

In legal terms, accession to the European Union is governed by Article 49 of the
Treaty on European Union, which sets out the criteria for membership and also the
procedure to be followed. In this paper, we will consider the accession criteria set out
in Article 49; the procedures will be discussed only in so far as they shed light on the
application of these criteria.! The Treaty of Amsterdam 1997 amended the Treaty on
European Union so that for the first time accession formally depends on the fulfil-
ment of qualitative political criteria and not merely being a “European State.” Under
Article 49(1) TEU, “Any European State which respects the principles set out in
Article 6(1) may apply to become a member of the Union.” Article 6(1) refers to “the
principles of liberty, democracy, respect for human rights and fundamental freedoms,
and the rule of law, principles which are common to the Member States.”

Although this formal amendment of the Treaty took place in 1997, the Commu-
nity has imposed de facto conditions upon membership since 1993. In response to the
fall of communism and the dramatic changes in central and eastern Europe and the
former Soviet Union, two crucial decisions were taken by the Member States at the
Copenhagen European Council in June 1993.2 The first was an acceptance that “the
associated countries in central and eastern Europe that so desire shall become mem-
bers of the European Union.” The second was the decision that henceforth accession
to the Union would depend upon compliance with a number of political, economic
and legal criteria (the “Copenhagen criteria”). The European Council declared that

Accession will take place as soon as an associated country is able to assume the obliga-
tions of membership by satisfying the economic and political conditions required.

! For a general discussion of enlargement issucs, sce Maresceau (ed.): Enlarging the European
Union: Relations between the EU and Central and Eastern Europe (1997). For the procedurc and negotiation
process,seePh. Nicolaides,SR.Boean,F.Bellon,P.Pezaros: 4 Guide to the Enlargement of the
European Union (II): A Review of the Process, Negotiations, Policy Reforms and Enforcement Capacity (1999).

2 “Conclusions of the Furopean Council at Copenhagen, 21-22 June 1993,” Bull. EC 6-1993, pt 1.13.
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These conditions for the associated States were set out:

1. Stability of institutions guaranteeing democracy, the rule of law, human rights
and respect for and protection of minorities;

2. The existence of a functioning market economy as well as the capacity to cope
with competitive pressure and market forces within the Union;

3. The ability to take on the obligations of membership including adherence to
the aims of political, economic and monetary union.

In addition, the European Council refers, as an “important consideration in the
general interest of both the Union and the candidate countries,” to the EU’s capacity
to absorb new members while maintaining the momentum of European integration.
A Report by the Council to the Essen European Council in December 1994, on the
development of an accession strategy, also refers in this context to “respecting [the
Union’s] internal cohesion and its fundamental principles.” Membership conditionality
thus not only relates to the ability of a prospective new member to cope with the
demands of membership, but also concerns the destabilising effect of the presence of
members who do not (yet) share the political, economic and legal capacity of existing
members.?

By linking membership with conditionality and association status, the European
Council reoriented the existing Europe Agreements (without altering their legally
binding content) into instruments of an emergent pre-accession process,’ and this
function of association agreements can also be seen in the newer Stabilization and
Association Agreements for the states of south-east Europe. It is, in a sense, a radical
re-working of the idea of association seen in the 1963 Ankara Agreement with Tur-
key. The accession conditions have the purpose of ensuring a degree of pre-accession
political, economic and legal convergence. Post-accession convergence (although
inevitable to some extent) is more difficult where applicants are starting from widely
diverse positions, and as the Union grows bigger and the applicants are numbered in
fives and tens rather than ones and twos, complex transitional arrangements are more
problematic.

But Copenhagen represents a more fundamental shift. Out of this declaration has
developed a perception that the European Union should play a key role in the re-
unification or even the re-creation of Europe, and the gradual growth of an assump-
tion, now fully-fledged, that the European Union could, and even should, be open to
the inclusion of the whole of Europe. We should be careful here: the point is not that
all European States should eventually join the EU; the point is that the EU accepts at
a fundamental level both that membership should be an option for all European States
and the consequent obligation to assist in the fulfillment of the essential criteria for
accession. As the Member States discovered in Nice in December 2000, this altera-
tion of perspective has implications for the nature of the Union itself. As EU member-

3 The focus of this paper will be on the conditions applied to the applicant state(s), rather than the need
for adjustment of the Union’s own institutional framework.

4 Inglis: “The Europe Agreements Compared in the Light of their Pre-Accession Re-orientation,”
Common Market Law Review (2000), p. 1173.
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ship, with its newly articulated conditionality, has become a goal for almost every
emerging and newly stabilizing European State, it has also become an instrument of
economic, political and legal change beyond its boundaries.

2. The Three Copenhagen Conditions
(a) The “Political” Condition

The first “political” criterion looks for “stability of institutions guaranteeing de-
mocracy, the rule of law, human rights and respect for and protection of minorities.”
This wording is echoed by, but is not identical to, the formulation of Article 6(1)
TEU, referred to in Article 49 TEU.

In the Communication accompanying its 1997 avis on the central and eastern
European applications for membership,’ the Commission defined democracy in terms
of free and fair elections, political pluralism (including a recognition of the legitimate
role of the opposition), freedom of expression and freedom of religion, the need for
democratic institutions and independent judicial and constitutional authorities. The
Europe Agreements, concluded with the states of Central and Eastern Europe, define
the “new political order” in the Associated states in terms of “a multi-party system
with free and democratic elections.”® The rule of law is taken by the Commission to
refer to the independence of the judiciary (as well as suitably qualified judges), and
an effective, trained and disciplined police force. Elsewhere, the Community has de-
fined the rule of law in terms of effective means of redress against administrative
decisions, access to courts and the right to a fair trial, and equality before the law and
equal protection by the law.”

‘What should we understand by “human rights” in this first criterion for member-
ship? Under Article 6(2), the Union itself “shall respect fundamental rights, as guar-
anteed by the European Convention for the Protection of Human Rights and Funda-
mental Freedoms signed in Rome on 4 November 1950 and as they result from the
constitutional traditions common to the Member States, as general principles of Com-
munity law.” The more specific formulation of Article 6(2), with its reference to the
European Convention and the constitutional traditions common to the Member States,
provides guidance as to the content of the human rights and fundamental freedoms
referred to in Article 6(1).2 It can be argued, however, that the human rights defined
in terms of the foundational principles of the Union should be interpreted more widely

8 Agenda 2000, Volume I, Part Two “The Challenge of Enlargement,” Sect. I: Assessment on the basis of
the accession criteria. The original avis of 16 July 1997 for the ten central and eastern European State applicants
can be found in COM(97) 2001-2010.

6 See, for example, the Preamble to the Europe Agreement with Slovenia, OJ L 51, 26/02/1999, p. 3.

7 Council Conclusion of 29 April 1997 on the application of conditionality with a view to developing
a coherent EU strategy for relations with the countries of south-east Europe.

& The reference to the European Convention is not without ambiguity: as N o w ak points out, although
all Member States are signatories to the Convention itself, not all are party to all the additional Protocols: N o-
w a k: “Human Rights ‘Conditionality’ in Relation to Entry to, and Full Participation in, the EU,” in: Alston,
Bustelo, Heenan: The EU and Human Rights (1999), p. 693.
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than this might imply, to include economic, social and cultural rights, as reflected for
example in the European Social Charter.® In particular, the Charter of Fundamental
Rights of the European Union, solemnly proclaimed by the European Parliament, the
Council and the Commission at Nice in December 2000,' may now be taken as
a benchmark. Its Preamble, while not explicitly mentioning Article 6 TEU, evokes
that provision:

... [T]he Union is founded on the indivisible, universal values of human dignity, freedom,
equality and solidarity; it is based on the principles of democracy and the rule of law. ... [I]t
is necessary to strengthen the protection of fundamental rights in the light of changes in soci-
ety, social progress and scientific and technological developments by making those rights more
visible in a Charter.

The Preamble also indicates the sources of the rights the Charter contains, in
terms which include, but extend further than, those mentioned in Article 6(2):.

This Charter reaffirms . . . the rights as they result, in particular, from the constitutional
traditions and international obligations common to the Member States, the Treaty on European
Union, the Community Treaties, the European Convention for the Protection of Human Rights
and Fundamental Freedoms, the Social Charters adopted by the Community and by the Coun-
cil of Europe and the case-law of the Court of Justice of the European Communities and of the
European Court of Human Rights.

Respect for human rights is one of the foundations of the Union, as expressed in
Article 6(1) TEU, but has other dimensions as well. The link between Union mem-
bership and respect for human rights is multi-layered: it is a principle “common to the
Member States,” alongside democracy and the rule of law; it is also a principle bind-
ing on the Union itself, to be upheld by the Union’s constituent Members, as well as
by its institutions. In addition, the Treaty affirms that this principle is based, not only
on the European Convention, but also on the “constitutional traditions common to the
Member States,” a formulation developed by the European Court of Justice in its
jurisprudence on the role of fundamental rights in the Community legal order.!" The
protection of human rights within the constitution of a prospective Member, there-
fore, and its adherence to the European Convention, are a guarantee of the security of
the Union’s own obligations, as set out in Article 6(2) TEU.!

® Nowak,op. cit, supra, n. 8, p. 694.

¢ 0J C 364/1, 18/12/2000.

W Case 11/70 Internationale Handelsgesellschaft mbH v Einfuhr- und Vorratsstelle fiir Getreide und
Futtermittel [1970] ECR 1125. Sec also case C-5/88 Wachauf v Federal Republic of Germany [1989] ECR
2609. This jurisprudence has been the subject of extensive analysis; sec in particular de Witte: “The Past
and Future Role of the European Court of Justice in the Protection of Human Rights,” in: Alston, Bustclo,
Heenan,op. cit, supra,n. 8.

12 Since the Treaty of Amsterdam it has been possible to suspend a Member State’s membership rights in
a case of a “serious and persistent breach” of the principles of Article 6(1) TEU: see Article 7 TEU.
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The first of the Copenhagen criteria differs from Articles 49 and 6(1) TEU in
two particular ways. In the first place, minority rights are identified specifically
within human rights more generally, a reflection on the fact that a number of the
applicant States have substantial minorities,'> and that minority rights had already
been specifically included in the Preambles to the “Europe” Association Agree-
ments.'* In its 1997 Communication the Commission points to the risk to both demo-
cratic stability and good relations with neighbouring countries where there are prob-
lems with the integration of minorities. Secondly, where Article 49 TEU refers
simply to the need to respect the principles set out in Article 6(1), the first Copen-
hagen criterion requires “stability of institutions guaranteeing” these principles.
The importance of institutional stability (referring to both political and legal insti-
tutions and structures) for democratic maturity and maintenance of the rule of law
is easily appreciated. It is however noteworthy that the institutional requirements
for the second and third of the Copenhagen criteria have, since Copenhagen itself,
emerged as equally necessary.

(b) The Economic Condition

The second of the Copenhagen criteria contains a two-fold economic assessment:
the existence of a functioning market economy, and the capacity to cope with com-
petitive pressure and market forces within the Union. This criterion does not, unlike
the first, reflect a formal, Treaty-based condition for membership of the Union. Nev-
ertheless, the existence of a functioning market economy can be said, since the
Maastricht Treaty amendments, to have become a part of the Community acquis. The
Treaty provisions on economic policy which underpin economic and monetary union
make an explicit reference to the open market economy and free competition as es-
sential elements of Community and Member State economic policy:

... the activities of the Member States and the Community shall include . . . the adoption
of an economic policy which is based on the close coordination of Member States’ economic
policies, on the internal market and on the definition of common objectives, and conducted in
accordance with the principle of an open market economy with free competition.'®

In this sense, the second and third Copenhagen criteria are closely linked. Not
only does the market economy form part of the acquis, so that the adoption of the full

13 According to Commission figures, minorities account for 44% of the population in Latvia (where 34%
are Russian), 38% in Estonia (30% Russian), 20% in Lithuania (9% Russian, 7% Polish), 18% in Slovakia
(11% Hungarian, 5% Roma), 14% in Bulgaria (9% Turks, 5% Roma) and 13% in Romania (8% Hungarian, 4%
Roma); Agenda 2000, Volume I, Part Two “The Challenge of Enlargement,” Sect. I: Assessment on the basis of
the accession criteria.

14 See for example, the Europe Agreement with Slovakia: . . . recognizing the establishment in the Slovak
Republic of a new political order which respects the rule of law and human rights, including the rights of
persons belonging to minorities, and operates a multi-party system with free and democratic elections; . . .,” OJ
L 359, 31/12/1994, p. 2.

15 Article 4(1) EC Treaty; see also Article 98 EC and the Statute of the European Central Bank, Article 2.
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acquis necessitates the ability to abide by the broad economic policy guidelines for-
mulated within the Union system; it will also involve opening domestic economies up
to free competition, both from within the Union itself and externally (as part of the
adoption of the Community’s external trade policy).

The reference to the market economy also has a basis in existing relations be-
tween the Union and the candidate states. The “principles of a market economy”
appears within the Europe Agreements, alongside democracy and respect for human
rights, among the principles which are said to “form the basis of the domestic and
external policies of the parties” and to constitute “essential elements” of the Agree-
ments. One of the objectives of the Europe Agreements was to assist in the develop-
ment of the emerging econorpies of the associated states.

In assessing progress at the time of its original avis in 1997, the Commission
identified a number of more specific conditions in the development of a functioning
market economy:

— equilibrium between demand and supply is established by the free interplay of market
forces; prices, as well as trade, are liberalised,

— significant barriers to market entry (establishment of new firms) and exit (bankrupt-
cies) are absent;

~ the legal system, including the regulation of property rights, is in place; laws and con-
tracts can be enforced;

— macroeconomic stability has been achieved including adequate price stability and sus-
tainable public finances and external accounts;

— broad consensus about the essentials of economic policy;

— the financial sector is sufficiently well-developed to channel savings towards produc-
tive investment.

This first limb of the second Copenhagen criterion may be said to be a pre-condi-
tion for the second limb: the capacity to cope with competitive pressure and market
forces within the Union. The competitiveness of the economy — not just its openness
to competition but its ability to compete successfully — has become a key concern for
the existing Union Member States.'¢ Thus the competitiveness condition is not only
concerned with the strains upon the economic policies of, and social cohesion within,
the potential new Member States. It is also concerned with the global competitiveness
of the Union as a whole, the impact upon existing Union policies designed to com-
bine employment-creating and cohesion policies with competitiveness, and, as the
European Council said at Copenhagen, the need to maintain “the momentum of Euro-
pean integration” within the context of enlargement. It is not surprising, therefore,
that the Commission in 1997, in explaining the criteria it had used to assess the can-
didate states in this respect, emphasises not only present capabilities but also signs of

16 See in particular the Conclusions of the European Council in Lisbon, March 2000, in which the Mem-
ber States declared their “new strategic goal for the next decade: to become the most competitive and dynamic
knowledge-based economy in the world capable of sustainable economic growth with more and better jobs and
greater social cohesion.”
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adaptability to future change: “A key question is whether firms have the necessary
capacity to adapt, and whether their environment supports further adaptation.” The
different elements taken into account by the Commission included:

— the existence of a functioning market economy, with a sufficient degree of macroeco-
nomic stability for economic agents to make decisions in a climate of stability and predictability;

— a sufficient amount, at an appropriate cost, of human and physical capital, including
infrastructure (energy supply, telecommunication, transport, etc.), education and research, and
future developments in this field;

— the extent to which government policy and legislation influence competitiveness through
trade policy, competition policy, state aids, support for SMEs, etc.;

— the degree and the pace of trade integration a country achieves with the Union before
enlargement. This applies both to the volume and the nature of goods already traded with
member states;

~ the proportion of small firms, partly because small firms tend to benefit more from
improved market access, and partly because a dominance of large firms could indicate a greater
reluctance to adjust.

(c) The Third Condition: Acceptance of the Acquis

The third Copenhagen criterion refers to the ability to take on the obligations of
membership including adherence to the aims of political, economic and monetary
union. This phraseology indicates that what is at stake is not only a preparedness to
accept the existing acquis, but also a willingness to accept the longer-term objectives
of the existing Member States. We should also remember that the acquis includes not
only binding legislative measures adopted under the EC Treaty, but also decisions
taken under the “second” (CFSP) and “third” (Police and Judicial Cooperation in
Criminal Matters) pillars, decisions of the European Court of Justice, and non-bind-
ing measures adopted under the Union Treaties. One might have thought this third
criterion to be in some sense superfluous, in that the acceptance of the acquis results
from the negotiation and conclusion of the Treaty of Accession between existing and
new Member States. Insofar as the acquis needs to be adjusted to accommodate new
members, it is not a unilateral act on the part of the acceding state, but a joint decision
taken by existing and new Members. This may be the formal legal position. However,
the third Copenhagen criterion sends out two very important messages.

We should remember the timing of the Copenhagen declaration. Adopted in June
1993 it followed the crucial negotiations for the Maastricht Treaty on European Union,
at which for the first time the Member States had accepted the idea of permanent
“opt-outs” from Community policies: full economic and monetary union (UK and
Denmark), aspects of social policy (UK) and defence (Denmark). The third Copenha-
gen criterion was designed to send a signal that these developments should not be
seen as setting a precedent for prospective Members. Following Maastricht, member-
ship was to be of the Union as a whole,!” and it should not be possible to pick and

17 The treaty provision on accession, now Article 49 TEU, was formerly contained within the EC Treaty.
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choose between Union policies. The European Economic Area Agreement (signed in
May 1992 and in force January 1994) with the EFTA states illustrates that for those
countries prepared to accept some but not all of the acquis, something less than full
membership must be the solution.

This is not to imply that no derogations are possible. Derogations can always be
agreed as part of the negotiating process (as they frequently are during the negotia-
tions within the EC’s internal decision-making process). However, they are likely to
be temporary and limited in scope, especially where they concern the “core” of the
acquis. In its Progress Report for 1999, the Commission attempts to offer flexibility
in terms of negotiation of transitional periods, while recognising the difficulty of
a less than full application of the acquis in an area without internal frontiers:

For the areas linked to the extension of the Single Market regulatory measures could be
implemented quickly. Any transition periods should therefore be few and short. For those areas
of the acquis where considerable adaptations are necessary and which require substantial ef-
fort, including important financial outlays (in areas such as environment, energy, infrastruc-
ture), transition arrangements could be spread over a definite period of time provided candi-
dates can demonstrate that alignment is underway and that they are committed to detailed and
realistic plans for alignment, including the necessary investments. '

Transitional periods will be acceptable, but these must seen as “multi-speed” ap-
proaches to the common goal of complete acceptance of the full acquis communautaire,
and not as opt-outs. One EU Commissioner, speaking in the context of Turkey’s can-
didature, makes an interesting distinction in this respect between the negotiability of
the three Copenhagen criteria:

All our decisions are debated and negotiated within the framework of our shared values
and common policies. So, the policies and actions we develop are negotiated and mediated by
the democratic process. It is the common values, which underlie them, that are not negotiable.
The values of democracy, respect for human rights and respect for minorities, are not negoti-
able. Qur respect for, and commitment to, a market economy are not negotiable either.

Our common policies are, of course, negotiable because they do not constitute universal
values. They are, however, very important for us because they represent the instruments we
have developed, and continue to develop, to enable the integration process to achieve the
mutual political, economic and social benefits that the EU is all about.'®

The third Copenhagen criterion also indicates that the major work of adjustment
of domestic legislation and policy must take place prior to accession, and not subse-
quently. Earlier accessions had accommodated sometimes lengthy transitional peri-
ods, on both sides. A number of factors may account for this change. The numbers of

18 Commission 2nd Report to the Council on progress towards accession by each of the candidate coun-
tries, 13 October 1999, Composite Report sect. IV.3.4.

9 A.Diamantopoulou (European Commissioner responsible for employment and Social Affairs):
“The European Social Model and Enlargement,” Seminar on the harmonisation of Turkey’s social policy and
legislation with EU standards (IKV) Istanbul, Turkey, June 23 2000: SPEECH/00/235.
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countries negotiating accession in this instance, and the ever-increasing complexity
of the acquis, make large-scale post-accession transition unfeasible. The depth of
integration already achieved within the Community, and in particular the creation of
the internal market as an area without internal frontiers, makes it difficult to accom-
modate differentiation in some areas of the acquis, with its potential threat to fair
competition and the level playing field.? It may also be that previous experience has
made the existing Member States cautious about the possibility of accepting new
Members who have not already demonstrated their capacity effectively to apply the
acquis. For the first time, therefore, candidate states are to be expected to demon-
strate ability to take on the obligations of membership, by a substantial programme of
pre-accession “voluntary” legal approximation, in addition to formally indicating ac-
ceptance subject to negotiated derogations.?!

However, this expectation did not arise out of nothing. We should remember that
the Copenhagen conditions were directed at “the associated countries in central and
eastern Europe.” The association agreements concluded by these states all contain
substantial provision for approximation of laws, as part of their aim “to provide an
appropriate framework for [the Associate State’s] gradual integration into the Com-
munity.”?? The agreements assert that “the major precondition for [that State’s] eco-
nomic integration into the Community is the approximation of that country’s existing
and future legislation to that of the Community.”?* The Chapter on approximation of
laws in the Europe Agreement with Poland, for example, contains three articles: the
first sets out the basic principle, the second details priority sectors, and the third out-
lines Community assistance for approximation.

Article 68

The Contracting Parties recognize that the major precondition for Poland’s economic inte-
gration into the Community is the approximation of that country’s existing and future legisla-
tion to that of the Community. Poland shall use its best endeavours to ensure that future legis-
lation is compatible with Community legislation.

Article 69 :

The approximation of laws shall extend to the following areas in particular: customs law,
company law, banking law, company accounts and taxes, intellectual property, protection of
workers at the workplace, financial services, rules on competition, protection of health and life
of humans, animals and plants, consumer protection, indirect taxation, technical rules and
standards, transport and the environment.

20 On differentiation and flexibility within the context of the internal market, see d ¢ B ur c a: “Differ-
entiation Within the ‘Core’? The Case of the Internal Market,” and Philippart,Sie Dhian Ho:
“Flexibility and Models of Governance for the EU,” in:de Biurca,Scott (eds.): Constitutional Change in
the EU: From Uniformity to Flexibility? (2000).

2 Kennedy, Webb: “The Limits of Integration: Eastern Europe and the European Communities,”
30 CMLR (1993), p. 1095; E v a n s: “Voluntary Harmonisation in Integration between the EC and Eastern
Europe,” 22 European Law Rev. (1997)2, p. 201.

22 Europe Agreement with Poland, OJ L 34/2, 1993, Art. 1(2).

B Ibid., Art. 68,
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Article 70.

The Community shall provide Poland with technical assistance for the implementation of
these measures which may include inter alia: .

— the exchange of experts,

— the provision of information,

— organization of seminars,

— training activities,

— aid for the translation of Community legislation in the relevant sectors.?*

Article 68 makes it clear that the commitment is ongoing: future legislation must
also be compatible with Community law. It is, however, not an absolute commitment:
Poland is to use its “best endeavours™ against a background of mutual recognition of
the importance of approximation for future integration prospects. Nevertheless, al-
though the general provision in Article 68 does not impose a definite obligation, there
are specific approximation provisions in the Europe Agreements which are obliga-
tory in nature, including competition law, intellectual property and transport serv-
ices.?’ This Agreement was concluded before the Copenhagen criteria were set out in
June 1993 (it was signed in December 1991), and the element of conditionality is
now more explicit.

In the year following Copenhagen, the Commission published several strategy
papers on the preparation of the candidate countries for accession; harmonisation of
laws is one of the elements of the new strategy, linked to both the Europe Agreements
and the Copenhagen criteria:

To enable the associated countries to integrate progressively in a wider European market, as
provided for by the Europe Agreements, an appropriate legal and institutional framework is needed.
To achieve this, each associated country should draw up a programme of priorities and a timeta-
ble in fields such as the approximation of legislation, and the implementation of competition and
state aids policies which are transparent and compatible with those of the Union.?¢

The rationale for approximation of laws is phrased both in terms of economic
development and future prospects of accession:

In the short term, a legal environment compatible with Community law is a major incen-
tive for foreign investment, a vehicle for improved access to Community markets and a guar-
antee of undistorted an fair trade. In the longer term, it represents an indispensable preparation
of the associated countries for their future accession to the European Union.?’

% Ibid.

¥ Ibid,, Arts. 63(3), 66(1), 56(5).

26 Commission Communication: “The Europe Agreements and Beyond: A Strategy to Prepare the Coun-
tries of Central and Eastern Europe for Accession,” 13 July 1994, COM(94) 320 final. See also the follow up
Communication of 27 July 1994, COM(94) 361 final.

27 Commission Communication: “Relations with the associated countries of Central and Eastern Europe:
Task Force on Approximation of Laws (Follow up of the European Council of Copenhagen),” 16 September
1994, COM(94) 391 final.
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The creation of an “appropriate legal and institutional environment for economic
development and integration” was identified as a condition for further progress in
relations with the Union, and a necessary component of the successful implementa-
tion of the Europe Agreements. As the Commission stated in a 1994 strategy paper,

Approximation of law is an important prerequisite for the implementation of the Europe
agreements, given the fact that the provisions of the agreements were based on concepts deriv-
ing directly from the Treaty of Rome.2®

In addition to stressing the need for country-based programmes for approxima-
tion (which have become the National Programmes for the Adoption of the Acquis),
the Commission also pledged technical support and assistance, through the PHARE
assistance programme,? and sub-committees of the Association Councils.

This strategy was endorsed by the European Council at Essen in December 1994.
The pre-accession strategy formulated at Essen was built on the Europe Agreements,
together with the “structured relationship” between the EU and the associated States
(a multilateral framework for dialogue, covering second and third pillar as well as
internal market and trade issues). The European Council declared that “the key ele-
ment in the strategy to narrow the gap is preparation of the associated States for
integration into the internal market of the Union” and invited the Commission to
prepare a “White Paper” on this integration process.> The White Paper that was
produced in May 1995 is an attempt to outline (and prioritize) the different fields of
Community legislation which need to be addressed by the associated states.3! Limit-
ing itself to the internal market, and selective within these bounds, it draws on the
experience of categorising and organising Community legislation in the drawing up
of the Annexes to the EEA. Each chapter, covering an element of the internal market
acquis,* outlines the rationale and objectives of the relevant Community law, the
conditions necessary for its operation, and identifies the key measures and proposed
sequence for approximation within each area. The White Paper’s structure has formed
a basis for the associated countries’ own national programmes for the adoption of the
acquis, for the screening exercise at the start of the accession negotiation process
designed to measure the gap between a candidate country’s legal system and the Com-
munity acquis, and for regular Commission progress reports. It should be borne in
mind, however, that the White Paper does not by any means cover the whole acquis,
important areas such as environmental and energy policy were excluded, and (even

28 [bid., at para. 3(d).

29 Regulation 3906/89/EC of 18 December 1989, OJ L 375/11, 1989, last amended by Reg. 1266/1999/EC
OJ L 161/68, 1999.

% Conclusions of the European Council, Essen, December 1994.

31 “Commission White Paper on the Preparation of the Associated Countries of Central and Eastern
Europe for Integration into the Internal Market of the Union,” 3 May 1995, COM(95)163 final.

32 There are 23 chapters, covering free movement of industrial products, competition, agriculture, trans-
port, environment, telecommunications, financial services, direct taxation, company law and intellectual prop-
erty, among others.
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given the time lapse since its publication) there is no sense in which it provides
a complete programme for pre-accession approximation.

As we have seen, the general approximation provisions in the Europe Agree-
ments (Article 70 in the case of the Agreement with Poland given above) promise
technical assistance from the EU to assist the process. This assistance has been
channeled through the White Paper, the PHARE programme, the Commission’s screen-
ing exercise and the Task Force for Accession Negotiations, created in January 1998
and since merged with the directorate-general responsible for enlargement in the Prodi
Commission. There is of course a difference between bilateral contractual obliga-
tions and enlargement negotiations. However, approximation under the Europe Agree-
ments has — in practical terms for the candidate States — effectively been subsumed
into approximation as part of the pre-accession process, although the Community
continues to refer to Europe Agreement obligations in assessing progress.

There is one further aspect to the third Copenhagen criterion, implicit rather than
explicit in the wording of the Copenhagen conclusions themselves, but since then
very much emphasised by all parties. This is the importance of effective application
and enforcement of the law, together with the necessary administrative and judicial
capability. Acceptance of the acquis communautaire entails the necessary institu-
tional infrastructure to manage membership and to participate in Union decision-
making and implementation processes. The Commission’s White Paper on approxi-
mation in 1995 underlined that enacting laws was not enough, and also outlined the
basic institutional demands of the aspects of the acquis analysed. In its 1997 Commu-
nication on enlargement, the Commission stresses this point:

It is vital that Union legislation be transposed into national law. But this is not sufficient to
ensure its correct application. It is equally important for the applicants’ administrations to be
modernised so that they can implement and enforce the acquis. This will often require new
administrative structures as well as properly trained and remunerated administrators. The ap-
plicants’ judicial systems must be capable of ensuring that the law is enforced. . . . It is impor-
tant that these countries’ courts should be able, from accession, to apply the principles of
Community law, such as primacy over national law or the direct effect of some legislation. It is
also essential for these courts to have a sufficient number of judges trained in Community law
in order to make use of the preliminary ruling procedure in Article 177 and to ensure effective
cooperation with the Court of Justice of the European Communities.

In this sense, the Copenhagen criteria are not only about establishing “values™ as
membership criteria, but also set conditions without which membership of a highly
complex regional organisation is not a viable proposition.

3 Agenda 2000, Volume 1, Part Two “The Challenge of Enlargement,” Sect. I Assessment on the basis of
the accession criteria.
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3. Regional Cooperation and Good-Neighbourliness:
An Additional Condition?

Since Copenhagen in June 1993, the three criteria discussed above have frequently
been confirmed as the basis for EU membership.3* However, over the intervening
years, a further element has become increasingly visible: regional cooperation and
good-neighbourly relations.?> The first step in linking these virtues to EU accession
was taken in Corfu in June 1994, in the context of the Stability Pact for Europe. The
Stability Pact, launched by the Paris Conference in 1994-1995, was designed to en-
courage “preventive diplomacy aimed at fostering good-neighbourly relations,” and
the negotiation of agreements to consolidate borders and resolve problems of na-
tional minorities between the states of central and eastern Europe and the former
Soviet Union.?¢ We have already-seen that minority rights were included as such in
the Copenhagen criteria, and that the maintenance of good relations with neighbour-
ing states is put forward as one reason for their importance.?” Border disputes were
not referred to, but have been emphasised in subsequent discussion of good neigh-
bourly relations.

In its Conclusions in Corfu, the European Council stated that the development of
an accession strategy by the Commission and Council “will be helped by the develop-
ment of good-neighbourly relations, which will be the subject of the Stability Pact.”
At Essen in December 1994, at which the accession strategy was adopted, the Euro-
pean Council made a slighter fuller statement, again in the context of accession:

Being aware of the role of regional cooperation within the Union, the Heads of State and
Government emphasize the importance of similar cooperation between the associated coun-
tries for the promotion of economic development and good neighbourly relations. The Council
has therefore approved a programme to promote such cooperation. That programme will also
contribute to the objectives of the Stability Pact.

Since then, regional cooperation has been included in the Europe Agreements
with the Baltic states, with a paragraph added to the “essential elements” clause:

“The Parties consider that it is essential for the future prosperity and stability of
the region that the Baltic States should maintain and develop cooperation among
themselves and will make every effort to enhance this process.”*8

The agreement with Slovenia includes a reference to the Stability Pact and re-
gional cooperation in its Preamble:

34 See, for example the Conclusions of the Luxembourg European Council in December 1997, at para. 23.

35 For a discussion of regional cooperation as a featurc of conditionality in EU external policy more gen-
erally, see Crem o na: “Flexible Models: External Policy and the European Economic Constitution.” in: d e
Blrca,Scott (eds.): Constitutional Change in the EU: From Uniformity to Flexibility? (2000).

36 See Council Joint Action 93/728/CFSP on the inaugural conference of the pact for stability in Europe
OJ L 339/1, 1993.

3 See supra, n. 13.

3% Europe Agreement with Latvia OJ L 26/3, 2/2/1998, Art. 2(2); Europe Agreement with Lithuania
0J L 51/3, 20/2/1998, Art. 2(2); Europe Agreement with Estonia OJ L 68/3, 9/3/1998, Art. 2(2).
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RECOGNISING the contribution which the Pact on Stability in Europe can make to pro-
moting stability and good neighbourly relations in the region and conforming their determina-
tion to work together for the success of this initiative.?

In each of the Europe Agreements, the security and stability of Europe is made an
explicit subject of political dialogue.*

The Commission’s Communication on enlargement in 1997 also refers to good
neighbourly relations, and in particular to border disputes. The Commission, while
not proposing a formal addition to the Copenhagen criteria, takes the view that the
prospect of accession will act as a “powerful incentive” for the settlement of border
disputes. It stresses the need for reliance on judicial dispute settlement:

The Commission considers that, before accession, applicants should make every effort to
resolve any outstanding border dispute among themselves or involving third countries. Failing
this they should agree that the dispute be referred to the International Court of Justice. In any
event, all candidate countries should therefore, before accession negotiations are completed,
commit themselves to submit unconditionally to compulsory jurisdiction, including advance
ruling of the International Court of Justice in any present or future disputes of this nature.*!

Significantly, this passage occurs in the section of the Communication dealing
with the impact of enlargement on the Union and its policies. As the Commission
says, enlargement “should not mean importing border conflicts.” At its meeting in
Helsinki in December 1999, the European Council endorses this approach; there is
again a reference to the peaceful, judicial, settlement of border disputes in the context
of the need for the candidate countries to share the values and objectives of the Euro-
pean Union, and compliance with the political criteria laid down in Copenhagen.*?
Although, then, the political criteria appear on their face to be largely domestic in
emphasis, they have been given an external dimension as they have been developed
and applied. This external dimension is likely to be given further emphasis as the
criteria are applied to prospective applicants in south-east Europe.

One aspect of regional cooperation, indeed the one which perhaps looms the larg-
est in the context of this enlargement, has apparently been partially excluded from
operating as a pre-condition for enlargement. While seeking to encourage a settle-
ment of the “Cyprus problem,” the European Council stated clearly at Helsinki that
(although a settlement would “facilitate” accession) the Council’s decision on the
accession of Cyprus would be made without setting this as a pre-condition.* Never-
theless, in stressing that fulfillment of the political criteria for accession will be nec-
essary before opening negotiations with Turkey, the European Council makes “par-

. Europe Agreement with Slovenia, OJ L 51/3, 26/2/1999.
4 For example, Europe Agreement with Poland OJ L 3472, 1993, Art. 2
41 Agenda 2000, Volume 1, Part Two, The Challenge of Enlargement, Sect. I1: The Principal Questions on
the Way to Enlargement (Impact Study), 8. Border Disputes.
42 Helsinki European Council, December 1999, Conclusions, para. 4.
43 Ibid,, para. 9.
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ticular reference” to the Cyprus problem and international border disputes, alongside
human rights issues.**

This last point raises the question of the extent to which the Copenhagen criteria
will be rigorously applied, and indeed, the procedures and mechanisms by which they
are applied. It is these issues to which we will now tumn.

4. Assessing Compliance: Changing Priorities

The accession process has some very distinctive characteristics. Although it is
ultimately a matter of the negotiation and conclusion of an international treaty be-
tween the existing and new Member States, a treaty which must be ratified by all
contracting states in accordance with their own constitutional procedures, a key role
is nevertheless played by the Union institutions. The decision to open negotiations
and set the process in motion is taken by the Council (in practice, the European Coun-
cil), after the Commission has issued its “opinion” on the application. At this early
stage, as we shall see, conditionality is already an issue. According to Article 49
TEU, the Council is to “act” in response to the application by a unanimous decision,
after consulting the Commission and after receiving the assent of the European Par-
liament, which must act by an absolute majority of its members. The Council decision
signifies the successful conclusion of the negotiations, and will therefore entail
a recognition that all the relevant membership criteria have been met, as well as for-
mal approval of the results of the negotiations. By its right of assent the European
Parliament is also able to take a view-on whether or not the membership conditions
are met, as well as on the outcome of the negotiations and overall political implica-
tions of the proposed accession.

These three institutions (Council, Commission, European Parliament), together
with the European Council, therefore play a key role in assessing compliance with the
membership criteria. What of the Court of Justice? Under Article 46 TEU the Court
of Justice has jurisdiction in respect of Article 49 TEU. In principle, therefore, the
Court would have jurisdiction to determine whether or not the procedures laid down
in Article 49 have been followed, and even, possibly, whether an applicant state meets
the criteria explicitly mentioned in Article 49, including respect for the principles set
out in Article 6(1), although the Court does not have jurisdiction in respect of Article
6(1) TEU itself.** Having said this, it is difficult to see such a case being brought
before the Court; the legislative institutions must consent to the decision and a non-
Member (applicant) State — with perhaps the most obvious reason to challenge
a Council decision on accession — does not have standing to bring an action for an-
nulment. In practice, then, the judgement as to whether or not the membership criteria
have been fulfilled will be a political one, taken by the Commission, Council and
European Parliament at different stages in the process.

44 Ibid., para. 12.
45 As they have no formal legal status, the Copenhagen criteria (in so far as they go beyond Article 49
TEU) would not be enforceable against the Council through the Court of Justice.
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Formally speaking, there are two stages at which the membership criteria are
considered. The first is at the time of the decision to open negotiations, where the
decision is taken by the European Council on the basis of an opinion prepared by the
Commission; and the second is at the conclusion of the negotiations, when the Coun-
cil adopts its final decision. In the practice of the current enlargement, assessment has
in fact been more of a continuing process, as the Commission committed itself in its
initial opinion and Communication on enlargement, Agenda 2000, to the preparation
of regular (annual) progress reports, assessing progress on the basis of the Copenha-
gen criteria and the goals set by the Accession Partnership with each applicant.?6

In July 1997, shortly after the Inter-Governmental Conference agreed the text of
what was to become the Treaty of Amsterdam, the Commission published its Opinions
(avis) on the applications for membership from the ten central and eastern European
States,*” together with Agenda 2000, its assessment of the impact of enlargement on the
EU’s existing policies and institutions, and proposals for the enlargement process.*®
The Commission provided a factual assessment, report and recommendation, and the
European Council then took the specific decisions at Luxembourg in December 1997.
Prior to these initial Commission opinions and the decisions taken by the European
Council, it was not clear how the Copenhagen criteria would be applied, nor the extent
to which compliance would be required before the opening of negotiations.

The Commission assessments in its initial opinions were based on lengthy ques-
tionnaires sent to each candidate State during 1996, as well as bilateral meetings,
reports from Member States, the European Parliament, Commission delegations and
other internal organisations (such as the Council of Europe, OSCE and international
financial institutions) and NGO’s. Later reports have included information from the
screening process and also from the National Programmes for the Adoption of the
Acquis, adopted by each candidate state. As the Commission points out,

The Commission’s task was unprecedented because the Copenhagen criteria are broad in
political and economic terms and go beyond the acquis communautaire (for example, assess-
ing administrative and judicial capacity), and because the acquis itself has expanded consider-
ably since previous enlargements. The acquis of the Union now includes the common foreign
and security policy and justice and home affairs, as well as the objectives and the progressive
realisation of political, economic and monetary union.*

46 This proposal for regular Commission Reports starting in 1998 was endorsed by the European Council
in Luxembourg in December 1997; see Commission’s First Progress Report, November 1998; Commission’s
Second Progress Report, 13 October 1999; Commission’s Progress Report of 8 November 2000. For the Com-
mission’s 1997 opinion and subsequent Reports on Poland, see: http://europa.eu.int/comm/enlargement/poland/
index.htm

47 Commission avis of 16 July 1997 for the ten applicants from central and eastern Europe, COM(97)
2001-2010.

48 Agenda 2000, Volume I, 15 July 1997, DOC 97/6. Part II of the Agenda 2000 Communication, “The
Challenge of Enlargement” is the composite paper on enlargement prepared by the Commission and in it the
Commission summarizes the conclusions of its individual opinions, as well as recommending an accession
strategy covering Cyprus as well as the central and eastern European States.

4 Agenda 2000, 15 July 1997, DOC 97/6, Volume I, Part II, sect.l.
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The Commission (and European Council) needed, in particular, to decide on their
approach to two basic issues. The first relates to timescale and has more than one
dimension: at what stage should compliance be expected? To put it another way, to
what extent should compliance required as a pre-condition to the opening of negotia-
tions? In addition, should the Community be looking for compliance at the present
time, or within a short, medium or longer-term time frame? As the Commission put it
in October 1999, “there are two potentially conflicting objectives in the enlargement
process: speed and quality.”>

The second issue raises the question of differentiation: how should the inevitable
differences in the situation of the candidate states be reflected in the accession proc-
ess? Here the Community had to avoid both the sense that the enlargement “convoy”
was to be held back by the speed of the slowest member, and the sense of alienation
from the process felt within candidate countries for whom progress was slow. This
was an important consideration, in that the Union consciously saw (and sees) the
accession process and the pressure of conditionality as an important incentive in the
process of political, economic, legal and institutional reform within the candidate
states. The challenge was to combine differentiation with inclusivity. In a wider con-
text, and beyond the remit of this paper, the Union also had to take account of the
state of preparedness of the Union itself, its institutions, and its own policies, for this
unprecedented enlargement.

In the Communication accompanying the separate opinions, the Cornmission sum-
marises its conclusions and explains how it has interpreted each of the three Copen-
hagen criteria: by its nature a unilateral interpretation, although one endorsed subse-
quently by the European Council. As far as the issue of timing is concerned, the
Commission indicated that its time frame was essentially medium term: it took into
account the current position, progress made in the recent past, and “an analysis of
expected progress over the medium term, as far as the economic criteria and the coun-
tries’ ability to implement the acquis are concerned.” The first, political, criterion, in
contrast, was judged on the basis of the current position, on the ground that compli-
ance with these conditions was “a necessary, but not a sufficient condition, for open-
ing accession negotiations.” Thus the different aspects of the timescale mentioned
above are inter-linked.

The more complex issue of differentiation and inclusivity was approached in the
following way. First, the Commission was careful to emphasise that exactly the same
procedures and criteria were used to assess each of the candidate states; there was to
be no differentiation in the application of the membership criteria. Second, it would
be possible to open negotiations with some of the candidate states before others.
Third, the negotiations would proceed according to the progress made by each candi-
date individually, and accessions would not therefore necessarily coincide in time.
This approach has been endorsed a number of times since; thus, in accepting the
Commission’s recommendation that negotiations should be opened with an initial

50 Commission Progress Report, 13 October 1999, Composite Paper, Introduction, p.4.
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group of six candidates (Cyprus, the Czech Republic, Estonia, Hungary, Poland and
Slovenia) the European Council emphasised:

The decision to enter into negotiations does not imply that they will be successfully con-
cluded at the same time. Their conclusion and the subsequent accession of the different appli-
cant states will depend on the extent to which each complies with the Copenhagen criteria and
on the Union’s ability to assimilate new members.’!

Again, in preparing the way for the opening of negotiations with a second group
of candidate states (all except Turkey) in December 1999, the European Council said:

In the negotiations, each candidate State will be judged on its own merits. This principle
will apply both to opening of the various negotiating chapters and to the conduct of the nego-
tiations. . . . Candidate States which have now been brought into the negotiating process will
have the possibility to catch up within a reasonable period of time with those already in nego-
tiations if they have made sufficient progress in their preparations. Progress in negotiations
must go hand in hand with progress in incorporating the acquis into legislation and actually
implementing and enforcing it.%2

As this passage indicates, compliance with the third Copenhagen criterion is not
merely a matter of agreeing to accept the acquis during the negotiations; it requires
a demonstration of progress in actual implementation.

If this provides the framework of the Union’s approach, how has it been applied
in practice? Although the membership criteria have been presented in objective terms,
and the Commission has stressed that in its assessments it has based itself on equiva-
lent sources of information for each state, they are (inevitably) imprecise enough to
leave room for flexibility in application. In the initial decision to open negotiations,
differentiation in practice resulted in a very broad distinction being made between
essentially two groups of candidate states, the first and second “waves” (leaving aside
for the moment the particular position of Turkey). Within each group, as the passages
quoted above imply, there were considerable differences, which may be expected to
emerge during the negotiation process itself, and to be reflected in the progress re-
ports. We do not yet know whether the same group approach will be adopted with
respect to the closure of negotiations, or whether there will be a greater individualiza-
tion between candidates at this stage. The practicalities of the final stages (conclusion
and ratification of the Treaty and Act of Accession) suggest that the former may be
more likely.

51 Luxembourg European Council, December 1997, para. 26. The wider dimensions of the accession
process are beyond the scope of this paper. Nevertheless, it should be mentioned that the European Council at
Luxembourg took care to ensure that all candidate states were included without distinction in the “accession
process” and “enhanced pre-accession strategy,” including the Accession Partnerships (paras. 10--22). In addi-
tion, a European Conference was set up as a forum for including applicant states which could not yet be consid-
ered as “candidates,” in particular Turkey (paras. 4-9 and 31-36). This strategy was only partially successful in
that Turkey refused to attend the inaugural meeting of the European Conference in March 1998.

52 Helsinki European Council, December 1999, para. 11.
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We have already seen that in its 1997 opinions, the Commission argued that the
first of the Copenhagen criteria was a pre-condition for the opening of negotiations. It
took the view that all the applicant countries had the constitutional basis for demo-
cratic systems of government although some lacked the institutional stability needed
to consolidate democracy and there were rule of law problems in all countries (for
example, a lack of suitably qualified judges and guarantees of their independence;
poorly paid police forces which require better training and discipline). Minority rights
were generally “satisfactory,” with the exception of the position of the Roma. In re-
spect of human rights, accession of all the applicants to the European Convention
was a positive development. The Commission identified the independence of the media
as an area that needed strengthening in a number of countries. However, despite these
shortcomings, it was only Slovakia that was found in 1997 not to meet the political
criteria set at Copenhagen; the Commission pointed to the gap between constitutional
text and the reality, which included disputes over the respective functions of presi-
dent, government, Parliament and the constitutional court itself, as well as a failure to
accept “the legitimate role of the opposition in parliamentary committees,” and prob-
lems experienced by the Hungarian minority. By October 1999, the position had
changed and the Commission concluded that Slovakia now met the political criteria
for membership.> :

The second, economic, criteria was assessed, as we have already seen, according
to a number of specific indicators relating to its two limbs. The Commission here
looked at the prospect of a candidate meeting, or being close to meeting, the criteria
in the medium term. It concluded that five (the Czech Republic, Estonia, Hungary,
Poland and Slovenia) were functioning market economies and likely to satisfy the
second, competitiveness, criterion in the medium term.

Assessment of the third criterion (the ability to undertake the obligations of mem-
bership, including adoption of the full acquis) has been based on a number of factors.
The Commission has examined the implementation of existing obligations under the
Europe Agreements, progress in achieving the White Paper’s programme of approxi-
mation (in particular key single market measures, such as the financial services and
taxation directives), and progress in other areas, such as energy, the environment,
agriculture, transport, and justice and home affairs. Information has also been forth-
coming from the “screening” process.>* Progress in adapting to the CFSP acquis is
evidenced by the process of political dialogue and the level of candidate state support
for EU positions and policies.

The Commission’s Progress Report in October 1999 reconsidered the strategy and
approach to the Copenhagen conditions. Not only was there a need to take stock of

53 The government elected in September 1998 had “pursued an ambitious programme of political re-
forms;” opposition participation in the parliamentary process had been facilitated, minority language legisla-
tion adopted and representatives of the Hungarian minority included in the government.

%4 Screening is an analytical examination of the acquis in order to explain it to the candidate states, to
determine possible areas of difficulty in the negotiations, and to assess areas where progress needs to be made
and where technical assistance is needed.
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progress across the board; the balance between maintaining momentum and what the
Commission called the “quality” of the process needed reconsideration. In addition, the
crisis in the Balkans highlighted the role of enlargement as a factor in the stability and
security of Europe, its “strategic dimension.” As a result, the Commission proposed
a sharper distinction between the first, political, criterion, and the others. The political
criterion should still be regarded as a pre-requisite for the opening of negotiations.
However, the original position taken at the time of the initial Opinions, that a country
should be able to show the likelihood of compliance with the second and third criteria in
the medium term, should be modified. On the other hand, the Commission took the
view that to open negotiations on the basis solely of compliance with the political crite-
ria would pose a number of risks, including the danger of setting an unwelcome prec-
edent, and of over-long negotiations. The formula it adopted was to recommend the
opening of negotiation with all candidate countries which meet the political criteria for
membership and “have proved to be ready to take the necessary measures to comply
with the economic criteria.” This included Bulgaria, Latvia, Lithuania, Malta, Romania
and Slovakia, although specific economic conditions were attached to both Bulgaria
and Romania. As some candidates would not be able to meet the Copenhagen criteria in
the medium term, the policy of differentiation would necessarily apply to the decisions
to open specific chapters in the negotiations: the number of different negotiating chap-
ters to be opened with each candidate would depend on its level of preparedness. The
Commission also reaffirmed that it was important “to ensure that candidate countries
fuifill all Copenhagen criteria before being admitted as member states to the EU.” These
recommendations were accepted by the Helsinki European Council in December 1999;
in its Conclusions the European Council explicitly puts the decision to open negotia-
tions with the remaining candidate states (except Turkey) in the context of the broader
political situation in Europe:

Determined to lend a positive contribution to security and stability on the European conti-
nent and in the light of recent developments as well as the Commission’s reports, the European
Council has decided to convene bilateral intergovernmental conferences in February 2000 to
begin negotiations with Romania, Slovakia, Latvia, Lithuania, Bulgaria and Malta . .. 55

Although Turkey was still excluded from the negotiations, on the basis of its contin-
ued failure to satisfy the political criteria in spite of “recent positive developments,” its
status with respect to the EU was also modified. It was declared for the first time to be
a “candidate state,” and would henceforth participate in the accession process, includ-
ing the adoption of an Accession Partnership, a national programme for the adoption of
the acquis, and screening.> The Copenhagen conditions are thus now being used to
differentiate between applicant states, candidate states, and states with whom negotia-

35 Helsinki European Council, December 1999, para. 10.

% Smith is critical of the way in which conditionality has been used in relation to both Cyprus and Turkey,
S mi t h: “The Conditional Offer of Membership as an Instrument of EU Foreign Policy: Reshaping Europe in
the EU’s Image,” 8 Marmara Journal of European Studies (2000), p. 33.
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tions have been opened (and the specific chapters to be opened), as well as at the final
stage of closing the negotiations and agreeing the treaty of accession.

The shift of approach demonstrated here underlines the informal nature of the
Copenhagen conditions, as well as unilateral nature of their application. The political
criteria, which were said to have “absolute priority” by the Commission,’ reflect the
Treaty-based conditions in Article 49 TEU and derive their legitimacy from that source.
The other conditions may be said to represent a pragmatic reflection of the viability of
membership of the open-ended project which is the European Union. As such, their
legitimacy must derive from their necessity, and they are thus open to changes of
emphasis, and to development.

5. Membership Conditionality in a Wider Context

The Copenhagen criteria were drawn up with respect to the central and eastern
European States which then had concluded Europe Agreements with the Community.
It was clear from the Essen European Council in December 1994 that they would also
be applied to those states that were to conclude Europe Agreements after Copenha-
gen (the three Baltic states and Slovenia). They have since been applied to the other
candidates, Turkey, Malta and Cyprus,®® and there is no doubt that they would be
applied to applicants from south-east Europe. The possible application of the Copen-
hagen criteria to the countries of south-east Europe reminds us that these membership
conditions are one, rather special, application of a wider principle of conditionality
applied by the Union in its relations with third countries.>

In fact, as far as these latter potential applicants are concemned, the Commission
has suggested that further conditions may be added. In its progress report of October
1999, the Commission discusses the effect of enlargement on neighbouring countries
and concludes:

the EU . . . should confirm that the countries of the former Yugoslavia and Albania have
the ultimate vocation to become members of the European Union. It should further develop
accession criteria, building on those defined at Copenhagen, which would make Union mem-
bership conditional not only upon the principles of Article 6 TEU, but upon

57
58

Commission Progress Report of October 1999, Composite Paper, p. 31.

For a discussion of membership conditionality as regards Cyprus and Turkey, see van Westering:
“Conditionality and EU Membership: The Cases of Turkey and Cyprus” 5 European Foreign Affairs Rev.
(2000), p. 95. See also S m i t h: “The Conditional Offer of Membership as an Instrument of EU Foreign Policy:
Reshaping Europe in the EU’s Image,” 8 Marmara Journal of European Studies (2000), p. 33.

%9 For a discussion of conditionality in relation to south-east Europe, see Cr e m o na: “Creating the New
Europe: The Stability Pact for South-Eastern Europe in the Context of EU-SEE Relations,” Cambridge Year-
book of European Legal Studies, Volume II 1999 (2000) p. 463. For a wider discussion of conditionality, sec
Sm i th: “The Use of Political Conditionality in the EU’s Relations with Third Countries: How Effective?,”
3 European Foreign Affairs Rev. (1998), p. 253; W ar d: “Frameworks for Cooperation between the European
Union and Third States: a Viable Matrix for Uniform Human Rights Standards?,” 3 European Foreign Affairs
Rev. (1998), p. 505; C r e m o n a: “Flexible Models: External Policy and the European Economic Constitution,” .
innde Burca,Scott (eds.): Constitutional Change in the EU: From Uniformity to Flexibility? (2000).
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— mutual recognition of each other’s borders;

— settlement of all outstanding issues relating to the treatment of national minorities;

— establishment of a regional organisation for free trade and economic cooperation as
a basis for closer integration into the Union.%

These are Commission recommendations contained in a Report on enlargement
progress — not even a formal Commission proposal, still less a European Council
statement; the stress on regional integration as a pre-condition for accession is never-
theless striking.®! In June 2000 the European Council affirmed that all the states of
this region (Albania, Bosnia-Herzegovina, Croatia, Federal Republic of Yugoslavia
and Former Yugoslav Republic of Macedonia) were “potential candidates for mem-
bership”®? and at Nice in December 2000 the European Council referred to their
“clear prospect of accession, indissolubly linked to progress in regional coopera-
tion.”®? In its Report on the Stabilisation and Association Process in June 2001, the
Council refers to the application of Article 49 TEU and the Copenhagen criteria to
the potential applicants from south-east Europe.® There is no indication that addi-
tional conditions may be added; nevertheless, we have seen that regional cooperation
and good neighbourliness have already emerged as one aspect of membership
conditionality, and it seems clear that this dimension would be of great importance in
the application of the Copenhagen criteria to these countries.

We have here perhaps the essence of membership conditionality. If enlargement is
to be used as an instrument of Union policy, designed to stabilize and restructure
Europe, then conditionality is a key to its success.® In particular, in a Union which
cannot function without a high degree of mutual trust, heavy demands will be made
on incoming Members. Somewhat paradoxically, if the Union is to develop the flex-
ibility it needs to cope with new international agendas and ambitious integration poli-
cies while maintaining a position of openness to possible new members, it needs to
ensure at least a minimum degree of convergence between its existing and future
membership. Meanwhile, the effectiveness of membership conditionality as a mecha-
nism for encouraging other European states to achieve political and economic reform
will depend on the realistic and consistent application of the Copenhagen criteria to
the current candidates.

8  Commission 2™ Report on Progress towards Accession by each of the candidate countries, 13 October
1999, Composite Paper Part V.2.

61 For further discussion of the regional dimension in the Stabilisation and Association Process with South-
East Europe, see the Council Report to the European Council “Review of the Stabilisation and Association
Process,” 11 June 2001.

62 European Council, Santa Maria da Feira, June 2000, para. 67.

63 European Council, Nice, December 2001, para. 62.

6 Council Report to the European Council: “Review of the Stabilisation and Association Process,” 11 June
2001.

5 The “if”” here begs some large questions. While it is not certain that widening Union membership will
have a stabilising effect, it is clear that this is currently part of Union/Member State thinking: see for example,
the Commission’s Progress Report of 8 November 2000, sect. I: The Overall Context.
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Introduction

When we speak about immigration and European Union (EU) regulations, we are
referring to different realities which, consequently, have different legal considerations.

The first kind of movement across national borders is that of European Union
citizens, moving from one Member State to another, using their freedom of move-
ment as European workers, or freedom of provision of services, or their right to settle
in another EU country. This does not mean immigration in the EU sense.

The second possibility of movement across national borders is that of third-coun-
try citizens who, legally or illegally, enter a EU Member State, as tourists, workers,
students or refugees. '

We will exclude from this paper the situation of European citizens (nationals of
a Member State) who enjoy a legal regime similar to citizens of this Member State.
We will also exclude the private and privileged situation of family members of EU
citizens. ' ’

We will study only the situation of third-country citizens in the European Commmu-
nity (EC) and the rights and freedoms that Community law gives them. We will not take
into account the different legal treatment that national legal orders offer these people.

We will try to establish the Community standards that presumably should be re-
spected by Member States when they design national policies on immigration. We
will also compare the situation of Eastern European and Mediterranean citizens for
their entry and residence in EU territory.

I. The Impact of Integration
on the Classical Distinction between Citizens and Aliens

One of the consequences of membership of an integration-oriented international
organisation n like the European Community is the rise of a new legal category apart
from the traditional citizens/aliens dichotomy.!

' R.A.Carri6n: Lecciones de Derecho internacional piiblico, 4" ed. (1998), pp. 416-417.
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The legal regulations applying to citizens, EU citizens and third country nationals
differs, EU citizens being a legal category between the other two in rights and duties,
one closer to EU citizens. This situation is more evident since the entry into force of
the Treaty of Maastricht on 1 November 1993. The Treaty on European Union (TEU)
introduced the concept of European citizenship. Previously, workers and self-em-
ployed persons were the only beneficiaries of free movement, except for jobs in the
public service which imply the exercise of public potestas, reserved to citizens. Some
provisional measures were possible against these European citizens on grounds of
public order, public security or health.?

By contrast, EU citizenship is an absolute concept that allows free movement and
residence in all Member States, subject to the limitations contained in the Treaty and
its implementing regulations (Article 18 TEC). So it is a freedom that does not de-
pend on economic reasons.

Rights of political participation in municipal and European elections are recog-
nised for European citizens.? Citizens from EEA countries are placed in Spanish law*
and other Member States’ legal orders on the same footing as EU citizens.

I1. Emergence of a EU Foreign Nationals Regime and Its Content

First, we will describe the Community regulations governing the situation of third-
country nationals, their rights and any limits to these.

First, we have to indicate that the European Union does not have a full set of legal
regulations on the entry, residence and movement of aliens , nor an immigration and
asylum policy. The reason for this situation is evident: traditionally, Member States
have had exclusive jurisdiction over these issues.’ Nevertheless, some advances have
been made possible by successive modifications of the constituent Treaties in the
course of political integration.

In particular, the gradual achievement of free movement of persons in Commu-
nity space has created a need for common regulation of aliens’ entry and residence
requirements in EU territory.

Implementation of the internal market and the elimination of internal borders
necessitated establishing common rules in order to guarantee security within this com-
mon space.

The problematic full implementation of free movement of persons meant that
such issues were discussed in a non-Community framework, i. €., on an intergovern-

2 Ley 17/1993, 23 December and RD 800/1995, 19 May, refers to the access of EC citizens from another
Member State to some areas of the public service.

3 Article 8.B TEU. Spanish Law adapted to this regulation by LO 1/1997, 30 May, on transposition of
Directive 94/80/EC.

4 RD 766/1992, of 26 June, modified by RD 737/1995, of 5 May.

5 HC.Escobar “Extranjeria y ciudadania de la Unién Europea,” Extranjeria e inmigracion en
Espana y en la Union Europea, Coleccién Escucela Diplomética No. 3, 1998, p. 105. In Spain, Ley Orgénica
1/2000 superseded the previous regulation on the rights of aliens of 1985. Now in force is LO 4/2000 which has
superseded LO 1/2000.
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mental basis (Trevi Group, ad hoc immigration group, Schengen group). In 1992,
under the Treaty of Maastricht, questions related to treatment of aliens s started to be
considered as questions of common interest.® A partial immigration regime was thereby
established on a double basis: Community and intergovernmental, representing a com-
promise between principles of intergovernamentalism and supranationalism. Thus
the Treaty transferred new legal competences on immigration issues to the Commu-
nity (Article K.3) and allowed some policy fields to be transferred to the Community
pillar (article K.9), but respected the authority of national governments.

This dual regulation implicated a tortuous legal situation that to some extent ex-
plains the attitudes of member governments today.

The Treaty of Amsterdam, effective from May 1999, clearly established a con-
nection between free movement of persons within the common space of freedom,
justice and security on the one hand and control of external border measures, asylum,
immigration and crime prevention on the other (Article 2 TEU?). In this Treaty, arti-
cles concerning visas, asylum, immigration and other policies related to free move-
ment of persons became Community matters embodied in a new Title IV in the Euro-
pean Community Treaty. This constitutes the new, explicit legal basis for policy on
immigration into the European Union.

The “communitarization” of these issues is noteworthy for several reasons. First,
because some intergovernmental elements are present. Second, because of the limita-
tion of democratic and judicial control. It therefore seems impossible to hold that this
nascent European immigration regime compromises the commitment of EU Member
States to “subsidiarity” because a Community measure is adopted only when neces-
sary and if it is more effective than a national isolated one.

In fact, Member States retain certain rights that normally belong to the European
Community under common policies. Perhaps the most important of these rights or privi-
leges is the unanimity required for decision-making on immigration issues with several
exceptions. We can also be surprised by the conferment on Member States’ of powers
of decision proposal for the first five years after the entry into force of the Amsterdam
Treaty, powers that normally belong to the Commission. On the other hand, they keep
their decision-making powers in this area if public order or internal security might be
affected.® All measures have to be taken unanimously but as forth fifth year of the
Treaty of Amsterdam (i. e. n 2004) rules on procedures and conditions for visas and on
a uniform visa, can be adopted by a co-decision procedure. Since the Treaty took effect

¢ SeeH.Escobar,op. cit, supra,n. 5, p. 110.

7 On the objectives of the EU, Article 2 TEU is explicit: “to maintain and develop the Union as an area of
freedom, security and justice, in which the free movement of persons is assured in conjunction with appropriate
measures with respect to external borders controls, asylum, immigration and the prevention and combating of
crime.” See H. L ab ay | e: “Un espace de liberté, sécurité et justice,” RTDE (1998), p. 813.

8 See Communication of the Commission to the Council and European Parliament concerning special
measures for movement and residence of aliens on grounds of public order, security and public health, COM
(99) 372 final. D.Kostalopoulou took a critical view of the introduction of the security paradigm
characteristic of third pillar in the legal system of European Community (“The Protective Union: Change and
Continuity in European Migration Law and Policy,” ECSA, Conference Papers (1999)).
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decisions on the list of third countries whose citizens are required to have visas and on
a uniform model of visa can be adopted by majority vote .

The other atypical element in the Community treatment of aliens policy is the
limitation of control by the Council.

Democratic control is limited because only the participation of European Parlia-
ment is the answer to consultations by the Council. However, after a period of five
years, a unanimous decision by this institution would change this procedure into a co-
decision one by majority vote.

The judicial control required by immigration measures is waived for external bor-
der-crossing measures adopted on public order or internal security grounds (Article
68.2 TEC).

Submission of pre-judicial question, by way of which individuals can apply to the
Court of Justice for interpretation or applicability of a Community rule, is formally
limited; only courts of last instance are entitled to file

The interpretation given by the Luxembourg Court on a submission by the Coun-
cil, the Commission or a Member State will not apply to national proceedings until it
becomes final (Article 68.2 and 3 TEC).

As some scholars have noted,’ the European Community is confronted with
a tridimensional challenge to implementing the space of freedom, security and jus-
tice: material, personal and geographical.

The first dimension is a material one and implicates the removal of all obstacles at
internal borders. The second dimension is a personal one and consists in assuring
freedom of movement to every person, citizen or alien, from a Member State. Finally,
the last dimension is geographical as the rights recognised within this space must be
guaranteed on the same terms to citizens of every new Member State.

Related to the geographical framework of the Community policy on immigration,
we have to remember the opt-outs of the United Kingdom, Ireland and, under differ-
ent conditions, Denmark in line with the fourth and fifth protocols to the Treaty of
Amsterdam, even though they can join this policy or apply some of its measures at
any time they choose.

On the other hand, non-Community countries like Norway or Iceland have been
fully associated with the space and have no n internal border controls.!

a) Rules on Entry and Movement of Aliens within the European Union

Articles 62 and 63 give the Council a time limit of five years to adopt the neces-
sary measures for removal of internal frontier checks on aliens as well as European
citizens and to harmonise asylum and immigration regulations; to be more precise,

% R.Trotta: “La dimension extérieure de la circulation des personnes aprés Amsterdam,” L Union
européenne et le monde aprés Amsterdam, (1999) in: M. Dony (ed.), p. 131,

1© An agreement signed on 18 May 1999 (O.J no “L 176/99) allows this participation. See Declaration 47
concerning integration of the Schengen acquis into the Treaties and Council Decision of 1 December 2000 on
the application of the Schengen acquis in Denmark, Finland, Sweden, and in Iceland and Norway (OJ L 309,
9.12.2000, p. 24). .
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the Council has to adopt measures on crossing of external borders and travel and
residence requirements for citizens of third countries on the territory of a Member
State.

Article 61 TEC complements the aforementioned Article 2 TEU conferring on
the Council the power to take measures for the protection of the rights of third-coun-
try immigrants.

When those measures have been adopted, Member States should continue carry-
ing out the appropriate frontier checks on s their external borders but respecting the
rules and procedures set up at European Community level.

The aim of these rules is to have the same conditions for crossing external borders
whatever the Member State chosen for entry in the common internal space. Thus
citizens of third countries will not be able to choose a State for entry in the internal
space by reason of lower requirements at frontier checkpoints, and all Member States
will have to accept the controls in force in every other Member State as equivalent to
its own."" As a result the custom of visa-shopping by citizens from third countries
should disappear. Both three-month and longer term visas should be issued by na-
tional authorities but according to a uniform procedure, in a uniform document and,
more important, on similar terms.

It can be predicted that European institutions will transform the common consular
instruction'? applicable in the Schengen framework into Community law.

Free movement of persons and freedom of travel within internal borders is guar-
anteed by the Schengen implementation agreement applicable between the Member
States that have ratified it as well as in the Nordic non-member countries.'?

The European Community has partially developed a common visa policy by set-
ting up a uniform model'* and specifying the third countries whose citizens will be
asked for this document when crossing external borders.'3

"' However, Member States could sign more favourable agreements with third States on crossing of exter-

nal borders as foresecen by Additional Protocol 31 to the Treaty of Amsterdam.

2 PJ.Kuijper “Some Legal Problems associated with the communitarization of Policy on Visas,
Asylum and Immigration under the Amstedam Treaty and incorporation of the Schengen Acquis,” 37 CMLR
(2000), p. 358.

13 Council Decision adopted on 1 December 2000 concerning the full application of the Schengen Agree-
ment to Nordic countries; removal of internal border controls between the Schengen area and Nordic countries
will take effect from 25 March 2001 (Bul.12-2000).

14 Regulation (EC) 1683/95, of 29 Mai, OJ L 164, 14.07.1995.

15 Regulation (EC) 2317/95, of 25 September, OJ L 234, 3.10.1995 supercseded by Regulation (EC) 574/99,
of 12 March, OJ L 72, 18.03.1999 after judgement of the Court of Justice on June 10®, 1997, Parliament
v Council, Case C-392/85, Rec. p. 1-3213. This Regulation was recently superseded by Regulation (EC) 539/2001,
of 15 March, OJ L 81, 21.03.2001 (see COM (2000) 27 final, 26 January 2000, and COM (2000) 577 final)
where 135 countries and territorial entities have been included whose nationals need a visa to enter Community
territory, not 99 as before. The aim of this Regulation is complete harmonisation through removal of possibility
of some Member States deciding unilaterally on visa requirements or exemptions for a visa for certain third
countries . Free movement in Community space without a visa is allowed for up to three months with the
possibility of extension for a further three. Issuance of visas for stays in Community territory of more than
90 days and for transit through airports is not covered by this new Regulation.



246 NATIVIDAD FERNANDEZ SOLA

The proposed convention on crossing of external borders has not been adopted . It
would regulate visits of up to three months, so visas for longer stays in the EC do not
come within the scope. However, Articles 3 to 7 of the Schengen implementation
agreement which contain the rules on this matter have become secondary European
law for the signatories of the Schengen agreement.'

The Treaty of Amsterdam (Article 63.3) requires the Council to take measures on
entry residence and procedures for issuing visas that permit aliens to remain in a country
for more than 90 days and for residence permits. None of these measures has yet been
taken. Only a number of complementary measures has been adopted within the frame-
work of the third pillar concerning airport transit,'” consular business related to vi-
sas'® and co-operation between national authorities.

On entry of aliens the French Presidency, trying to harmonise the conditions for
issue of visas, proposed making it contingent on possession of travel insurance and
sufficient funds for the planned period of residence, equivalent to forty Euros per day.

b) Immigration Policy Rules

Full implementation of free movement of persons has been hindered by differ-
ences between Member States which considered this freedom had to be enjoyed by
every person in the Community space and those that preferred to keep internal con-
trols on non-Community citizens. This implied the distortion de facto of this freedom.
The Amsterdam Treaty dispels any doubts on this point in Article 62.1, even though
it allows this freedom to be limited to a maximum term of three months.

In Article K.1 of the Treaty of Maastricht, the European Union tried to harmonise
the most important aspects of national immigration policies. Consequently, several
resolutions were adopted on the right of aliens to engage in economic activities in
a Member State'® and on prevention of illegal immigration and employment.?® With
respect to the residence of aliens, the only point taken into account for harmonisation
was a standard residence permit,?' leaving Member States with the decision-making
power on other aspects of this issue.

16 Among these States is Denmarkwhich under Protocol 5 to the Treaty of Amsterdam, accepts these
obligations as a matter of international, not Community law.

17 The European Parliament has suggested substitution of a common action proposal on this issue, pre-
sented on 16 July 1998, by a Community Regulation after the coming into effect of the Amsterdam Treaty
(0J C 379, 7.12.1998).

8 Council Recommendation, 4 March 1996, concerning consular local cooperation in visa matters, OJ
C 80, 18.03.1996.

19 Council Resolution on abode of students and limits for admission of dependent workers and independ-
ent workers, 30 November and 20 June 1994, respectively (OJ C 274, 19.09.1996). These resolutions were the
subject of a Convention proposal presented on 30 July 1997 conceming residence requirements for uniting of
families and for individuals setting permanently in the EC.

20 Control of Council acts concerning illegal immigration and exchange of information on assisatance for
the voluntary return of immigrants is envisaged underby several 1996 and 1997 Council Decisions. The Tampere
European Council (October 1999) established as a Union political priority management of migration flows in
order to fight illegal immigration and explotation of human beings.

' Common Action of 16 December 1996, OJ L 7, 7.01.1997.
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Under the Treaty of Amsterdam the Council is required to adopt measures on the
residence requirements for aliens in the European Union, making a distinction be-
tween stays of under three months or over ( e.g. for uniting families or regular resi-
dents) and the situation of illegal immigrants to whom no residence rights are ex-
tended.

The Council has also to define the rights and conditions under which third-coun-
try nationals can reside in a Member State other than the country of entry into EC
territory; the latest provisions constitute a real innovation introduced by the Treaty of
Amsterdam without any precedent in European law or in the Schengen acquis. The
signatories of the Schengen agreement guarantee free movement of persons within
the Schengen territory but subject to certain conditions for aliens; thus they have to
report to a competent national authority when entering the territory of a Schengen
State.??

Two directives have been proposed but not yet adopted on the right of third coun-
try citizens right to travel within the European Community and on elimination of
checks on individuals at internal borders.?

A proposal for a third pillar convention on admission of citizens of third countries
to Member States has been presented. This proposal could have been easily con-
verted into a first pillar regulation.?* Nevertheless, it gave rise to a lot of suspicions
among Member States who thought that they would lose the possibility of according
citizens from certain third countries privileged admission and residence treatment.
Another source of the controversies was the aforementioned project proposed that in
accordance with the prevision of the new Article 63.4 TEC that long-term residents
also had a right of stay in other Member States.

Taking into account the divergent attitudes of Member States and the lack of
explicit support from the European Parliament, the European Commission has split
off the different proposals from the different parties of the Convention draft. It has
done so, for example with uniting families . On this, after approval by the European
Parliament in September 2000 of a Directive concerning the uniting of families of
third county citizens legally resident in a Member State and citizens enjoying the
right of free movement, the European Commission has modified its original pro-
posal.?’ Under the new text, this right applies also to a resident’s spouse or de facto
partner, to his/her dependants , including foster children and elder relatives in his/her
charge, as well as adult children unable to provide for their own needs for health
reasons. The right to education, to employment and to vocational training is guaran-
teed to members of reunited families . Refusal of the right of o entry or residence to
a relative can be the subject of a judicial appeal.

22 Atticle 22, Supplementary Convention of Schengen Agreement. Similar provision are to be found in
Directive proposal, OJ C 289, 31.10.1995.

23 COM (95) 346 final, modified by COM (97) 106 final, 20 March 1997, finally retired, and COM (95)
347 final, respectively, both of 12 July 1995.

2 COM (97) 387 final, 30 July 1997.

5 COM (99) 638 final, 1 December 1999, modified by COM (2000) 624 final, 10 October 2000.
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With respect to the problematic issue of resident’s rights to move or to apply for
residence in another Member State, the French Presidency proposed a regulation to
improve the living conditions of holders of long-term visas.?® Even if the proposal did
not harmonise the conditions for visa issue, it proposed recognition by Member States
of visas allowing residence in a Member State as a short term visa permitting entry
into another Member State without the previous authorisation of that State, as actu-
ally happens.

We should not forget that Tampere European Council , in October 1999, estab-
lished as a political priority the guarantee of equal treatment and a more clear integra-
tion policy towards citizens of third countries legally resident in a Member State.

Apart from these proposals, the content of future regulations on entry and resi-
dence requirements for students or unpaid activities, as well as for workers and pro-
fessional or self-employed activities is now being studied.

A proposed Directive on the legal status of third-country citizens long resident in
a Member State is being studied and other proposals are being prepared for measures
against traffic in human beings and economic exploitation immigrants.?’

Finally, some measures have been adopted on expulsion of aliens relating to co-
operation techniques and the travel documents required for expulsion and on conclu-
sion of treaties with third countries on readmission of aliens.

In this way, step by step, the large legal loopholes due to national differences
could be plugged. These differences can be seen in criteria for admission, implemen-
tation of the principle of uniting families, or definition of a labour or social protection
system for immigrant workers.

¢) Asylum Rules

The biggest legal development in this area came with the Dublin Convention?® on
determination of the state responsible for consideration of asylum requests, in force
since 1 September 1997, which superseded implementation of the Schengen Conven-
tion. This system has put an end to multiple requests and “refugees in orbit” and
obliged States to modify their national rules and to strengthen co-operation.

Since the entry into force of the Amsterdam Treaty, Article 63 TEC is the legal
basis for asylum measures and for harmonisation of the whole body of procedural and
substantive rules not yet adopted.? The same could be said concerning determination
of a minimum standard for acceptance of asylum seekers.

There is a proposed regulation relating to Eurodac, a systern for comparison of
asylum seekers’ fingerprints*® which should resolve the problems caused when these
people have no identification.

26 CNS/2000/810.

27 COM (2000) 167 final, 24.03.000, p.12.

2 DOCE No. C 254, of 1997. :

»  Council Directive proposal concerning minimum rules for proceedings by Member States on recogni-
tion or denial of refugee status, COM (2000) 578 final, 20.09.2000.

2 COM (99) 260 final.
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Behind the guidance and political priorities for an effective common EU asylum
and migration policy laid down by Tampere European Council was the will to estab-
lish an European asylum system, and a uniform status for people to whom asylum has
been granted .

Finally, concerning the mass displaced persons, the EU has not framed a general
regime; it has only solved this exceptional problem by establishment of a burden
sharing system between Member States.’! i

In short, the adopted measures are not a complete and uniform set of legislation. It
cannot be said that the existing rules are enough to assure entry, residence and free-
dom of movement across the whole EU territory to citizens of third countries , given
that there are no uniform controls on external borders, nor harmonisation of all as-
pects of visa policy.

It would be desirable — but is not probable — to have all these migration policy
measures adopted within five years of the entry into force of the Amsterdam Treaty
term, i. e., before May 2004, so that they would be effective by the time of EU en-
largement by new Member States.

Once we have seen the differences between Member States we can ask why, if
they are reluctant to forge and implement a comprehensive immigration policy, they
continue to cooperage in this policy area. The answer is to be found in the specific
national interests and political pressures acting on each EU Member State. The com-
mon objective has been and continues to be restricting the flow of third-country im-
migrants. As they cannot achieve their restrictionist policy objectives by acting uni-
laterally, they have adopted collective measures to diminish the flow of persons entering
their respective territories. Apart from this realistic approach, the neofuntionalist para-
digm, based on spillover theory, has resulted in their initial efforts at co-operation on
the internal market and free movement of persons, as well as intergovernmental co-
operation producing further co-operative initiatives and the corresponding institu-

- tionalisation.’? In terms of the globalisation paradigm, States are compelled to co-
operate if they want to keep any power in a global world to regulate immigration
matters effectively.’

Putting together all these theoretical explanations, we are able to understand the
situation of immigration EU policy at the moment.

TII. Community Conventional Treatment of Third Country Citizens

In spite of this general regime of autonomous European Community rules, vari-
ous treaties, mainly bilateral and mixed, concluded by the EC with third countries

31 Council resolution of 25 September 1995 concerning distribution of the costs of reception and tempo-
rary residence, DOCE No. C 262, 7 October 1995 and Council Declaration of 4 March 1996 about alert and
_urgency proceeding for burden, OJ C 63, 13.03.1996.

32 An approach of this nature can be found in Chien-Y i 1u: “Harmonization of Migration Policies in
the European Union: A State-Centric or institutionalist explanation,” ECSA Conference Papers (1999).

3 AM.Messina C.V.Thouez: “The Logic and Politics of a European Immigration Regime,” ECSA
Conference Papers (1999), pp. 2, 17-18.
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will influence the determination of the legal status of non-Community citizens in the
same way as happens at national level.

Whereas Secondary Community Law implicates uniformisation of the legal re-
gime applied to aliens, these conventional rules produce diversification and introduce
an important heterogeneity factor that allows us to speak of “different categories of
aliens” in the European Community.

This preferential regime for citizens of third countries with which the EC has
concluded an association agreement, with supplementary rights, will remain even if
a Community migration policy, for which Amsterdam Treaty laid the foundations in
Articles 62 and 63 TEC, is put in place. Citizens from these associated countries have
in effect to work in an EU country according to national rules.

For this reason, one can differentiate the situation of the two main migration groups
in the Union: Eastern European and Mediterranean citizens. In some ways, both are
privileged compared with South American or Asian citizens, but they also differ from
each other.

Traditionally, the European Community has maintained privileged relations with
Maghreb countries which are perceived as a geostrategic space requiring support, not
only economic. The main examples of this approach are the co-operation agreements
concluded in the 1970s and the new Mediterranean policy introduced in the 1990s.
The Euro-Mediterranean partnership developed since 1995 encompasses political,
security, economic, financial, social, cultural and human aspects.>* Only Cyprus, Malta
and perhaps Turkey which have earlier associations agreements®® have chances of
joining the EU.

By contrast , relations with Eastern European countries (CEECs) were almost
non-existent until the 1990s but, since then have become privileged ones, threatening
to put an end to the special link with Mediterranean countries as most of those States
are candidates for accession to the Union, their situation governed by European Agree-
ments.>¢ The CEECs enjoy Community preference in economic aid, investment and
legal harmonisation.

This different approach suffers from the risk of a political and cultural break with
Southern countries. In this context, some Western politicians take a different view of
migrations from the South to North than migrations from East to West. To this must
be added a collective subconscious that considers people coming from the South as

34 SeeE.Bribosia, A. Weyembergh: “L'Union européenne face aux migrations. Concurrence entre
les ressortissants de ’Est et du Sud?,” in: M. D ony (ed.), ap. cit., supra, n. 9, p. 163. See Euromediterranean
Agreements with Tunisia 17 July 1995 (OJ L 97/98), Morocco 26 February 1996 (OJ L 70/00), Israel (20 No-
vember 1995), Jordania (24 November 1997), Egypt (2000) and Interim Association Agreement on trade and
cooperation with the OLP (24 February 1997, OJ L 187/97).

35 Association Agreement with Turkey, 12 September 1963 (OJ L 217/64), Cyprus, 19 December 1972
(OJ L 133/73) and Malta, 5 December 1970 (OJ L 61/71).

3 European Agreements with Hungary (16 December 1991, OJ L 347/93), Poland (16 December 1991, OJ
L 348/93), Czech Republic (23 June 1993, OJ L 360/94), Romania (1 February 1993, OJ L 357/94), Bulgaria
(8 March 1993, OJ L 358/94), Slovakia (4 October 1993, OJ L 359/94), Slovenia (10 June 1996, OJ L 51/99) and
Baltic countries (Latvia, OJ L 26/98, Lithuania, OJ L 51/98, Estonia, OJ L 68/98).
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a demographic and politic-cultural threat. While attitudes to Eastern Europeans are
more fraternal and solidary, in the case of Southern peoples they are essentially de-
fensive and — related.3” We can ask if this situation is reflected in European Law.

To give an answer to this question we have to analyse the legal provisions on free
movement of persons in the European and Europe Agreements and see if EU or Mem-
ber States’ immigration policy privilege one group of citizens over another . As a point
of departure we can underline that none of those Community conventional agree-
ments provide for total free movement of persons, as the EES agreement does, but
only for some rights.

a) European Agreements*?

Concemning rules on free movement of workers, the European Agreements estab-
lish national treatment with respect to working conditions, remuneration and dismissal,
but not social security conditions. For example, in the European Agreement with Po-
land, co-ordination of social security systems is envisaged under Article 38 so that all
periods of employment or residence are to be added together for the purpose of old age
and other pensions of medical care; the amounts due are freely transferable at the rate
applied under the law of the debtor Member State and Polish workers receive family
allowances for members of their families residing with them. This Article has no direct
effect as Article 39 delegates to the Association Council the adoption of provisions to
implement those objectives. On the other hand, any improvement in access to employ-
ment is contingent on the labour market situation in Member States.

Member States may grant work permits to Polish nationals who already have
residence permits. Later we will see that Turkish workers have a more privileged
situation than Polish ones. Obviously, immigration in the 1960s was a solution and in
the 1990s a problem for an EC labour market unable to reduce unemployment.

EC workers in Poland are entitled to the same treatment that their States extend to
Polish workers as a consequence of the reciprocity clause.

In general, European Agreements recognise freedom of establishment for associ-
ated country companies and nationals and require the granting of treatment no less
favourable than that accorded to Community companies or nationals. Continuing with
the exempla of the European Agreement with Poland, during the transitional period it
requires Poland to facilitate the setting up of operations on its territory by Community
companies and nationals as from the entry into force of the Agreement in some sec-
tors,?? gradually in others.*® Several limitations are listed in Articles 50 to 54.

3 Bribosia,Weyembergh,op. cit, supra, n. 34, p. 166.

3 M.Maresceau, E.Montaguti: “The Relations between the EU & Central & Eastern Europe:
A Legal Appraisal,” 32 CMLR (1995), p. 1327.

3 Manufacturing, metallurgy, electro-engineering, transport equipment, chemical, construction materi-
als, wood and paper, textile, leather and apparel, and food processing industries

40 Mining, processing of precious metals and stones, production of explosives, ammunition and weap-
onry, pharmaceutical industry, production of poisonous substances or distilled alcohols, financial services, ac-
tivities related to real property, legal services, high voltage power lines, pipe-line transportation and acquisition
or sale of naturarl resources or agricultural land and forests. .
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Each Member State is required to grant, from entry into force of the Agreement,
a treatment no less favourable than that accorded to its own companies and nationals
for the establishment of Polish companies and nationals.

An exception to this rule is founded in agreements with Baltic countries and
Slovenia in which only companies enjoy this freedom till the end of the transitional
period.

With respect to social security of services, the aforementioned agreements only
contain a vague commitment to adopting the necessary measures for their progressive
liberalisation pending which the parties are to permit the temporary movement of
natural persons providing the service or who are employed by the service provider as
key personnel. What does this mean? De facto, these rules will apply to companies
and their workers and it will be mainly Community companies that provide services
_ in Eastern countries and not Eastern companies that provide services in Community
countries. Thus there is no foundation here for privileged treatment of entry of CEEC
citizens into Community territory. To make the situation more complex, these Arti-
cles are considered as not having a direct effect as the Association Council shall take
the measures necessary to implement progressively these provisions; so individuals
will be unable to invoke them in national Courts and will need their implementation
by different Association Councils.

b) Euro-Mediterranean Agreements

It is paradoxical that, when regulating free movement of workers, both the agree-
ment with Morocco and with Tunisia establish national treatment for workers and
their families for working conditions, remuneration and dismissal, as well as for so-
cial security benefits, articles which have direct effect according to analogous inter-
pretation by the Court of Justice.*! Why are Poles not treated like Community citi-
zens as regards social security benefits as Moroccans are? Does the European
Community privilege Moroccans for accepting low-skilled jobs that do not damage
native workers?. Might this be the most suitable way to prepare the accession of
candidate countries?

The right of establishment is more restrictively regulated than in European Agree-
ments and is extended only to companies, not individuals. “The Parties agree to widen
the scope of this Agreement to cover the right of establishment of one Party’s firms
on the territory of the other and liberalisation of the provision of services by one
Party’s firms to consumers of services in the other,” says the Agreement with Mo-
rocco.

These provisions do not have direct effect as Association Councils have to take
the appropriate measures for their implementation. Only the Euro-Mediterranean

41 Articles 64 and 65 of the Euromediterranean Agreements with Tunisia and Morocco. The Court de-
clared in a judgement of 31 January 1991 (Case C-18/90, Kziber, Rec. p. 1-221) the direct effect of a similar
article in the previous Co-operation Agreement; the same applies to the Co-operation Agreement with Algeria,
Judgement of 5 April 1995, Af-C-103/94, Krid, Rec. p. I-736
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Agreement with Jordan is similar to the European Agreements with Baltic countries
and national treatment is reciprocally extended to Jordanian and Community compa-
nies respectively. This means that they can engage workers of their own nationality as
basic staff, and that these will have residence and work permits valid for the period of
their employment (Article 34).

As regards social security of services, the provisions of Euro-Mediterranean Agree-
ments are similar to those of European Agreements, providing for a progressive liber-
alisation process. Measures aiming at mutual recognition of professional qualifica-
tions are to be taken by Association Councils, as in the Association Agreement with
Jordan under Article 35.

In view of the accession of this country to the WTO (effective from 11 April
2000), cross-border provision of services will be progressively authorised. In our
opinion this will of more benefit to Community companies which are more competi-
tive in all fields of services (financial, insurance, telecommunications, etc.).

c) Turkey Agreement

This was the first Association Agreement that provided for free movement of
nationals from a third country. Article 12 says that “The Contracting Parties agree to
use Articles 48, 49 and 50 TEC to implement between themselves, gradually, the free
movement of workers.” Today the reference has to be made to Articles 39 to 41 TEC.

An Additional Protocol signed on 23 November 1970 relating to measures to be
taken for its enforcement stated that free movement of workers would be implemented
between the 12th and 22nd year after the agreement’s coming into effect (Article 36
i), and that it would be the Association Council which would decide the means.
Every Member State undertook to accord national treatment to Turkish workers em-
ployed in the Community in terms of working conditions and pay. The Association
Council was similarly charged with preparing rules on social security for Turkish
workers and their families that would allow them to add together all periods of insur-
ance or employment in different Member States for the purpose of pension (old age,
disability and death), medical care and family allowances for dependants resident in
the Community).*3

The Association Council has contributed to clarifying the rights of Turkish work-
ers in the European Community through interpretation and development of the agree-
ment rules. In this respect , the most important Association Council Decisions are 1/80
and 3/80.

Decision 1/80 grant a Turkish worker, after four years of legal employment in
a Member State, access to any gainful employment of his choice. Also, it recognises
the right of any Turk working in a Member State for a year to renewal of his work
permit. Three years of regular employment gives them the right to accept offers for

2 0J L 293/72.
4 0JL 293,29.12.1972.



254 NATIVIDAD FERNANDEZ SOLA

the same job made by another employer. Member States are not permitted to restrict
the residence and employment conditions of Turkish workers.

The application of Member States’ social security systems to Turkish workers
was provided for by Decision 3/80. There is a conditional relationship between resi-
dence and regular employment as the first is not possible without legal employment
and the latter is contingent on regular residence. In this context, the European Court
of Justice held that both are complementary and that employment implies necessarily
the right of residence.** The right to residence remain valid even during breaks in
employment but not after leaving the labour market.

The Association Agreement with Turkey as well as Association Council deci-
sions have direct effect as their provisions are unqualified and precise.*

d) Aspects not Regulated by External Agreements

We have described the provisions relating to workers, establishment and provi-
sion of services in the most important categories of agreements concluded by the EC.
However, the right of entry and freedom of movement for nationals from third coun-
tries in Community territory are not regulated in these agreements, so we need to
refer to common immigration policy rules and to the national law of Member States.

We have mentioned the Council regulation listing the third countries whose citi-
zens need a visa. Whilst citizens of CEECs are exempt from this requirement because
their accession to the EU is imminent,*¢ most Mediterranean countries appear on the
“black list,” the exceptions being Israel, Cyprus and Malta. Citizens from third coun-
tries not included in the list could be subject to visa requirements by a Member State;
this possibility, left to States in the previous Council regulation, was eliminated by
Regulation 539/2001 which only allows Member States to make an exception in the
case of persons undertaking gainful employment during their stay in EC territory.

The elimination of visa requirement for Eastern citizens is counterbalanced by the
conclusion of readmission agreements which require CEECs to readmit their own
citizens or ones from third countries coming from their territory who entered EU
territory illegally. In this way, Central and Eastern European countries have been
forced to control illegal immigration and asylum seeker flow on the basis of similar
criteria to EU Member States. As the European Community is not empowered to
conclude such bilateral agreements, they have taken the form of mixed agreements
(i.e. concluded by the EC and Member States on the one side and a third country on
the other). The Treaty of Amsterdam provides the necessary legal basis for these
agreements in Articles 63.3 TEC and 24 and 30 TEU.

4 ECIJ Judgement 6 June 1995, C-434/93, Bozkurt, Rec. p. 1-1504.

4 Demirel Judgement, 30 September 1987, Case 12/86, Rec. p. 3752. See also Judgements of 20 April 1994,
Case C-58/93, Yousfi, Rec. p. I-1368; 20 September 1990, Case C-192/89, Sevince, Rec. p. 1-3501; 16 December
1992, Case C-237/91. Kus, Rec. p. 1-6818 and 10 September 1996, Case C-277/94. Taflan-Me!, Rec.

4 The new Regulation 539/2001, superseding Regulation 574/99 exempts citizens of Bulgaria and Ru-
mania from the visa requirement.
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These agreements have been criticised because their practical implementation
could presume a violation of the 1951 Geneva Convention on Refugee Status. In
particular, all asylum seekers coming from a CEEC are automatically returned be-
cause they are considered to have come from a safe third country. If they are citizens
of third countries, the CEEC concerned can, on the grounds of lacking the necessary
technical, administrative and financial resources refuse entry to these persons and
send them back to their country of origin.*’

Apart from visa exemptions for their citizens, Eastern European governments
have negotiated and concluded bilateral treaties with Member States facilitating tem-
porary immigration for the purpose of contracts for services, internships seasonal
employment local cross-border work. Thus there is a clear immigration preference in
favour of citizens of Eastern candidate States.

As candidates for European Union membership, the CEECs have to accept, as
stated by the Tampere European Council, the Schengen acquis. Obviously, the South
Mediterranean countries do not have this obligation.

Other circumstances explain the absence of a uniform status for third-country
citizens, except in the two conventional categories analysed: relation to a Community
citizen and employment by a Community citizen exercising his/her freedom of estab-
lishment, provision of services, etc.

Conclusion

Today European Union is adopting a more global, and not only the traditionally
defensive, approach to the migration problem . This implies dialogue and co-operation
with countries of origin in restraining and avoiding the causes of migration movements.

This approach was adopted by the Edinburgh European Council in 1992 which
declared: the maintenance of peace and termination of all armed conflicts, respect for
human rights, the creation of democratic societies, the appropriate social conditions
and a liberal commercial policy should improve the economic situation in immigra-
tion-generation countries.*?

The European Union appears therefore to be conscious of the need to attack the
causes of migration movements and only secondarily to control entry and to take
measures for the social integration of legal migrants.

The inclusion of articles on visas, asylum and immigration in the chapter devoted to
implementation of free movement of persons within the Union has led some scholars*
to ponder the difficulties of developing an effective immigration policy that addresses
its root causes and forestalls their consequences.

4 Bribosia,Weyembergh,op. cit., supra, n. 34, pp. 178-179.

48 Similar to the opinion of the Commission (COM (94), 23 final).

4% J.Monar: “EU Justice and Home Affairs after the Reform: an Assessment of the Treaty of Amsterdam
provisions,” Le Traité d’Amsterdam (1997). Another expert in the field of migration studies who is sceptical
because of diverging national interests is H. O v e r b e e k: “Towards a New International Migration Regime:
Globalization, Migration and the Internationalization of the State,” in: Miles, Thrdm jard t (eds):
Migration and European Integraton: the Dynamics of Inclusion and Exclusion (1995).
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The new approach can be perceived in relations not only with Central and Eastern
European countries but also the Mediterraneans, as the Barcelona Declaration re-
veals. In this Declaration both sides confirmed their will to increase their co-opera-
tion in order to reduce migratory pressures and to respect all the legal rights of legal
immigrants. This approach is also explicitly evident in Euro-Mediterranean Agree-
ments, which provide for social co-operation, job creation and development of train-
ing in migration areas. This constitutes a short- and medium-term solution that will
not in any case impinge on other third-country citizens coming from places with less
advantageous economic and social conditions.

The Presidency Conclusions of the Tampere European Council reaffirmed com-
mitment to developing negotiations with countries of origin in analysing the causes
of immigration, preventing them, offering technical assistance and informing people
about the actual conditions of immigration to EU countries in order to avoid eco-
nomic exploitation of human beings.

Nevertheless, one can have misgivings about the ultimate intention of EU and
Member States which have recently reduced official development aid and are tighten-
ing controls on external borders.

The European Agreements provide for structured dialogue on issues of common
interest (which also applies to Cyprus and Malta). Meetings within this framework
are of a consultative character and only the biannual meetings between home affairs
and justice ministers address the operative aspects. Since the adoption of an enhanced
pre-accession strategy by the Luxembourg European Council (1997), joint meetings
of home affairs and justice ministers are taking place within this framework. The
European Conference, a forum for bringing together the Member States and the eleven
candidate countries, meets once a year for political consultation, mainly in home
affairs and justice issues.

There are also worries about relations with Mediterranean countries. The Cannes
European Council (1995) recognised the need for increasing co-operation in the home
affairs and justice area where immigration constitutes a priority issue. In similar terms,
Barcelona Conference declared the countries responsibility for readmission of illegal
migrants. In spite of this compromise, the Mediterranean countries failed to obtain
from the EU abolition of visa requirements for their citizens, but only generic devel-
opment aid. :

The Economic and Social Committee has issued an opinion on the relationship
between migration and establishment of a free trade zone in the Euro-Mediterranean
area’® which clearly states that trade liberalisation alone will not change the condi-
tions for stemming migrations. A Commission communication to the Council and
European Parliament®' submitted to the partners a proposal for specific measures to
develop co-operation between politicians charged with this responsibility.

Thus we can conclude saying that privileged treatment of Eastern citizens, has
not in practice been prejudicial to Southern citizens as both areas are seen, since the

0 Avis CES (595/96 fin) “Migration et crestion d’une zone de libre échange.”
51 COM (97) 68 final.
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Essen European Council (1994) as priority areas of strategic importance for the Euro-
pean Union.

It is not easy imagine an open space with free movement of goods, capital and
services coexisting with barriers to free movement of persons since genuine free
movement of persons, as someone has said,*? consists in freedom to choose between
migration or remaining in one’s own country. Such free choice will not be possible if
immigration is not taken seriously as an issue of prime political importance and a part
of development, foreign and security policies.

52 C.V.Mari e: “L’Union européenne face aux déplacements de populations. Logiques d’Etat face aux
droits des personnes,” Rev. Eur. des migrations intenationales (1996), pp. 206-207; G. Callo v i: “A Re-
shaped European Community and Migration Issues,” Recent Migration Trends in Europe. Europe’s New Archi-
tecture (1993), p. 41. Progress in establishment of a freedom, security and justice space in the EU has been
measured (COM (2000) 167 final, de 24 de marzo de 2000) and a globa! approach to immigration is needed that
considers politics, human rights and development in countries of origin and that contributes to their develop-
ment.
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1. Introduction

The current negotiations about the eastern enlargement of the European Union
(EU) are nothing less than the realisation of a dream: The dream of reinstalling Eu-
rope after the fall of the iron curtain a decade ago.! For this reason, a general consen-
sus among member states of the European Union can be observed that the eastern
enlargement is both useful and desirable. But it is already more difficult to find such
far reaching consensus when it comes to the details that have to be negotiated in order
to ensure that all the necessary requirements for the accession of new members are
fulfilled. These requirements and the perspectives of European integration with re-
gard to eastern enlargement will be discussed in the following article. But before the
discussion of all these details can begin, it is necessary to get a concise understanding
of the organisational framework of the EU to which, as indicated in Article 49 of the
Treaty on the European Union (TEU), the accession of the eastern European coun-
tries shall take place.

Indeed, Article 49 TEU is the only provision outlining the requirements for an
accession of new member states. At first sight that seems to be remarkable because,
according to rules of general public international law, an accession of a new member
is only possible to an existing international organisation. And although some authors
in legal literature hold that already by now the European Union has acquired the legal
status of an international organisation? such conclusion seems to be at least doubtful.
If one looks into the structure of the European Union it becomes apparent that the
Union, that was created by the Treaty of Maastricht of 1992 consists of the three pre-
existing communities, the European Community on Coal and Steel, the European Atomic
Community and the European Economic Community, adding to these three communi-
ties two further policy fields, namely a common security and foreign policy in pillar two

! See for a description of early conceptions of european integration, Th. O p p e r m a n n: Europarecht,
2 ed. (1999), p. 8.

2 Seee.g.G. R ess: “Die Europiische Union und die neue juristische Qualitit der Bezichungen zu den
Europiischen Gemeinschaften,” Juristische Schulung (JuS) (1992), p. 986; A.v.Bogdandy M. Nettes-
h e i m: “Die Verschmelzung der Europdischen Gemeinschaften in der Europiischen Union,” Neue Juristische
Wochenschrift (NJW) (1995), p. 2327.
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and in the third pillar cooperation on police and criminal matters.’ Only in the first
pillar, where undoubtedly international organisations play the crucial role we speak of
integration, whereas the latter two pillars are characterized by intergovernmental coop-
eration and thus differ fundamentally from the first pillar. These structural differences
make it at the moment impossible to regard the European Union as a single interna-
tional organisation.® On the other hand, Article 49 TEU speaks of an application for
membership to the Union. In a legal perspective, this provision must therefore be inter-
preted as meaning that any new member applies for membership to the three European
Communities and does commit itself at the same time to actively participate in the fields
of intergovernmental cooperation of the second and third pillar.> This interpretation is
supported by the fact that any acceding state must participate in all pillars of the Union
and may not restrict its participation to the three Communities.

With this legal clarification in mind, the following study will first recapitulate previ-
ous accession rounds before the procedure of accession is examined and the legal re-
quirements for accession are discussed particularly against the background of the Euro-
pean Summitt of Nice of December 2000. Furthermore, the study takes a look at the
current status of the negotiations with eastern European countries, before selected policy
fields will specifically be considered. This shall finally allow for an assessment of the
perspectives of European integration in the light of the current move to the east.

I1. An Overview on Previous Accession Rounds

The foundation of the European Communities (EC) started in the 1950s with only
six members: France, Germany, Italy, Belgium, The Netherlands and Luxembourg.
Afterwards, three main rounds of accession took place thus enlarging the EC up to
fifteen member states: The so called northern enlargement of 1973, bringing the United
Kingdom, Denmark and Ireland into the Communities. The southern enlargement of
1981 and 1986, making Greece as well as Spain and Portugal new members of the
European Communities and finally the so called EFTA-enlargement of 1994 which
led to the accession of Austria, Finland and Sweden. Before having a closer look at
the process of accession two preliminary remarks have to be made.

First, it is worth mentioning that even before the first enlargement round in the
early 1960s took place first attempts to bring the United Kingdom into the European
Communities had failed.® The negotiations with the UK started in late 1961 and,
after sixteen months of negotiations, a preliminary agreement was achieved. The French
president General De Gaulle indicated his serious doubts on whether the UK would
accept the acquis communautaire. One part of the problem were the still existing ties

*  For an account of this structure see M. P e c hstein, Ch. K o e ni g: Die Europdische Union, 3" ed.
(2000), passim.

4 Ibid, p. 27.

5 See Ch.Vedderin:E.HilfM.Grabitz (eds.): CommentatyontheTEU Art.0,p.3atl;W.Meng
intH.vd. Groeben,J. Thiesing, C-D. Ehlermann: Commentary on the TEU, Art. O, p. 1143 at 1.

6 See for a description of these negotiations, PJ.G. Kapteyn,P.VerLoren van Themaat:
Introduction to the Law of the European Communities (1998), p. 17.
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of the UK with the EFTA, the other the French concern that the UK's ties with the
United States of America were too strong. After this failure, new attempts to achieve
a northern enlargement of the European Communities started only in the second half
of the 1960s and led to the signing of the Final Act by the six member states as well as
the UK, Ireland, Denmark and Norway in January 1972.7 Only three of these four
countries became eventually members of the European Communities. Norway did
not join because, as again later in 1993, the Norwegian population rejected the acces-
sion of the country in a referendum that was part of the Norwegian constitutional
requirement for ratification.®

Second, it is remarkable, that in the process of German unification, no separate
accession of the new “Linder” was required. As is well known, by way of the
Unification Treaty® between the then existing Federal Republic of Germany and the
German Democratic Republic the German reunification was completed and inter-
nationally assured by the “Two plus Four”-Agreement.! The Unification Treaty
expressed that the new “Linder” Mecklenburg-West Pomerania, Brandenburg, Ber-
lin, Saxony-Anhalt, Thuringia and Saxony acceded to the Federal Republic of Ger-
many and thus automatically also to the European Communities.!" It is worth men-
tioning in that respect that the entire process of reunification was put under the
political condition of Germany remaining member of the European Communities. '
Particularly Article 10 of the Unification Treaty deals with this problem: in section
one it is determined that the Treaty establishing the European Communities, amend-
ments and additions thereto and international agreements, treaties and decisions
which have been brought into effect in connection with these treaties would apply
in the territory of the former GDR including East-Berlin. Furthermore, in Article 10
sec. (d) it is stated that all acts of secondary legislation shall apply in this territory
as of 3 October 1990 and in sec. (c) the new “Lénder” are obligated to transpose or
implement all those acts of secondary legislation the transposition or implementa-
tion of which falls under their jurisdiction.!3

All the accession or enlargement rounds just previously mentioned followed
a specific procedure. They start with the formal application for accession by the re-
spective country, followed by sometimes very long lasting accession negotiations, the

7 Final Act of 22 January 1972, OJ L 73/1, 1972.

! SeeOppermann,op.cit,supra,n. 1,p.18; Kapteyn,VerLoren van Themaat op.
cit., supra, n. 6, p. 20.

? “Unification Treaty of 31 August 1990,” Federal Law Gazette (BGBL.), part 11, p. 889.

10 ““Two plus Four’ — Agreement of 12 September 1990,” Federal Law Gazette (BGBI.), part I1, p. 1318.

" See on this automatic accession, CW.A. Timm e r m a n s; “German Unification and Community
Law,” 27 Common Market Law Review (CMLR) (1990), p. 440; T. Gie g e ri ¢ h: “The European Dimension
of German Reunification: East-Germany’s integration into the European Communities,” 26 Zeitschrift fiir
ausléndisches ffentliches Recht und Vélkerrecht (Za6RY) (1991), p. 418.

2 L Pernice: “Deutschland in der Europdischen Union,” in: Isensee, Kirchhof (eds):
Handbuch des Staatsrechts VII (1995), p. 228; “Presidency Conclusions of the European Council Stra8bourg
8/9 December 1989,” 2 Europa Archiv (1990), D 5(14); Timmermans, op. cit., supra, n. 11, p. 437.

¥ SeeT.Giegerich,op. cit, supra,n. 11, p. 384; R. Pri e b e, “Die Beschliisse des Rates zur
Eingliederung der neuen deutschen Bundeslinder in die Europdischen Gemeinschaften,” 113 Europdische
Zeitschrift fiir Wirtschafisrecht (EuZW) (1991).
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signing of the treaties of accession and their eventual ratification due to national
constitutional requirements. As has been mentioned with respect to Norway, the con-
stitutions of some countries even require a specific referendum for accession.'* But it
is not only this procedure which is laid down in Article 49 TEU and has also partially
developed in the practise of these enlargement rounds but also certain criteria of the
European Communities imposed upon any candidate for accession and commonly
addressed as acquis communautaire that form the procedural and material require-
ments for any accession and shall therefore be investigated more closely in the fol-
lowing section.

II1. The Requirements for Accession
1. Accession to General International Organisations

Any international organisation that is open to new members may specifically
lay down the procedure that a willing new member has to pursue in order to acquire
membership. The United Nations Organisation can serve as an example in this re-
spect: Article 4 of the United Nations Charter opens the organisation to all “peace
loving” states that accept the Charter obligations. For admission upon a recommen-
dation of the Security Council a 2/3-majority in the General Assembly is required,
the latter including the concurring vote of the permanent members. It can clearly be
seen that the procedural hurdles as being based on the consensus of the permanent
members are much higher than the material requirements that only include the cri-
terion of “peace loving” in the sense of accepting the principles of the United Na-
tions Charter.!’

2. Accession to the European Union

It has already been indicated above that the new Article 49 of the Amsterdam
Treaty on the EU (ex-Article O) lays down the requirements for admission to the
Communities resp. the Union, whereby this provision basically reflects the current
practice of the Communities that is derived from previous admission rounds. And, as
has already been indicated in the introductory remarks, admission to the Union means,
on the one hand, accession to the three Communities as well as, on the other hand,
subscribing to the common foreign and security and the common judicial policy of
the second and third pillar. The requirements for admission can only be understood
properly if first the procedure for admission is laid down. This procedure reflects to
a relatively large extent the previous practice of the communities!® and is, therefore,

14 See Art 20 of the Constitution of the Kingdom of Denmark, 5 June 1953; Art 27, 47 of the Constitution
of Ireland, 29" December 1937; Art 11 of the French Constitution, 4 October 1958, all printed in: A.P.Blau-
stein, GH. Flanz (eds.): Constitutions of the World.

15 SeeK.Ginther:“Art. 4 UNCh,” in: B. Sim ma etal. (eds.): UN Charter Commentary (1994),
p. 120 at 19 ff.

16 Vedder, op. cit., supra,n. S, Art. 0 TEU, p. 3 at 2.
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only partially laid down in Article 49 TEU. It may be divided into three phases: an
initial phase, a negotiation phase and a final phase. The entire procedure requires
actions both by the Union and by the member states. Article 49 para. 2 TEU states
that the accession treaty is concluded between the member states and the acceding
countries. Therefore it is an international agreement concluded between states modi-
fying the existing primary law. Thus, neither the EU nor the Communities conclude
this international agreement.!’”

a) Initial Phase

According to Article 49 para. 1 TEU the country willing to accede to the Commu-
nities has to direct the respective unilateral declaration of its will to accede to the
Communities to the Council. With this, the initial phase of the application procedure
starts. After a brief examination the Council will ask the Commission to give its
preliminary opinion on the note of application.'® For its preliminary statement the
Commission will investigate the legal, political and economic situation of the country
willing to accede to the Communities; furthermore specific issues of the accession
negotiations will be identified.

Without being bound to this preliminary statement of the Commission, the Coun-
cil will then officially decide on the opening of negotiations. '’ It is worth mentioning
that such decision of the Council does not lead to any kind of obligation on the side of
the member states or of the Community to finally admit those countries; the only
obligation is to conduct the negotiations in good faith.?°

b) The Second Phase (Negotiation Phase)

Since 1970, all accession negotiations are undertaken by the Council. It is the
Council which basically decides on the position of the communities, resp. the Union.
In order to take that decision the Commission makes proposals to the Council con-
ceming all points important for the negotiations. It becomes clear that, because of this
dominant position of the Council during the accession negotiations, the member states
have still the decisive say. At the end of the negotiations, those are formally com-
pleted and the results formally confirmed by the European Council.?!

17 Thus, Art 49 TEU can be regarded as lex specialis to Art 300 TEC because it leaves the conclusion of
the admission agreements with the member states rather than with the communities; see Vedder, op. cit,
supra, n. 5, p. 12 at 26.

18 See as an example of such statement of Commission to the applications of Hungary, Poland, Roma-
nia, Slovakia, Lithuania, Estonia, Latvia, Bulgaria, the Czech Republic and Slovenia of 16.07.1997, Bull.
EU 5-1997, p. 15.

19 See decision of the European Council of 12/13 December 1997, in: Presidency Conclusions of the
Luxembourg European Council 1997 to start negotiations with Cyprus, Hungary, Poland, Estonia, the Czech
Republic and Slovenia.

® Veddet,op. cit,supra,n. 5, Art. 0 TEU, p. 4 at 8.

% Pechstein, Koenig, op. cit, supra, n. 3, p. 224.
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¢) Final Phase

Only for the final phase the procedure as laid down in Article 49 para. 1, s. 2 and
para. 2 TEU is actually followed.

First, the Council will hear the Commission that has to give its final statement as
to the fulfillment of the requirements for an accession of a country. Second, the Euro-
pean Parliament has to give its consent with the absolute majority of its members.
This is however not the only possibility for the Parliament to take note of the ongoing
negotiations. In practice, it will consecutively be informed and get the opportunity to
give statements which mostly represent the interests of the European Union. Its agree-
ment is a necessary requirement and a case of co-decision (Article 251 TEC) between
Council and Parliament.?

Finally, the Council decides on the application by unanimous vote. Its decision is
a definite decision; in case of a negative decision the door for new negotiations is
only opened if this negative vote of the Council was not made unanimously. Further-
more, the accession agreements require ratification in all member states.

3. The Material Requirements for Accession

First, according to Article 49 TEU only states as defined by public international
law?? are allowed to apply for membership; those states must be geographically situ-
ated in Europe.?*

Second, the Copenhagen criteria of the European Council of 1993 must be ful-
filled.25 According to this Council decision, the following criteria must be met: There
must be an institutional stability as a guarantee for a democratic order under the rule
of law. Human rights must be protected and respect for minorities must be guaran-
teed. In this respect one could briefly speak of the constitutionality of the new mem-
ber state.?6 Moreover, the functioning of a market economy as well as the capacity of
competitiveness within the Union (so called capacity of the internal market) is re-
quired.?’

Third, a candidate must be capable and willing to accept all obligations of its
membership and to subscribe to the aims of the political as of the Economic and
Currency Union (so called capacity of integration).?®

2 Vedder, op. cit., supra,n. 5, Art. 0 TEU, p. 14 at 33.

B Seeeg O.Kimminich, St. Hob e: Einfiikrung in das Vélkerrecht (7™ ed., 2000), p. 74.

24 See as to interpretative problems Ved der, op. cit., supra,n. 5, Art. 0 TEU, p. 5at 10; P.Richter:
Die Erweiterung der Europiiischen Union (1997),p. 24 ff; C. D orau: “Die Offnung der Europaischen Union
fiir europdische Staaten,” Europarecht (EuR) (1999), p. 736.

25 See Bull. EC 6-1993, p. 13.; G. Bu r g har d t: “Rechtliche und institutionelle Voraussetzungen:
Chancen der Beitrittsverhandlungen aus der Sicht der Europdischen Union,” iz Ktoepfer, Pernice
(eds.): Entwicklungsperspektiven der europdischen Verfassung (1999), p. 141 ff; M. Maresceau,E.Mon-
tagutti: “The Relations between the EU and Central and Eastern Europe,” 32 CMLR (1995), p. 1332.

26 See Richter, op. cit., supra,n. 24, p. 28 ff.

27 See on this criterion Richter, op. cit., supra, n. 24, p. 102; Vedder, op. cit.,, supra, n. 5, Art. 0
TEU, p. 8 at 16, p. 10 at 21.

% Richter,op. cit, supra, n. 24, p. 129.
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Fourth, the enlargement capacity that is the capacity of the Union to sustain its
stability even with new members must be guaranteed.?

In order to reach all these goals the European Council decided on 10 December
1994 in Essen on an all encompassing pre-accession strategy.’® This strategy encom-
passes the political dialogue, the conclusion of so called Europe Agreements, the
establishment of the so called Phare-programme and a European Conference. Finally,
a partnership for admission has been established. All these requirements will be dis-
cussed in more detail with respect to eastern and central European states in a later
section of the study (see infra V.).

Fifth, any successful application must convincingly prove that the principles laid
down in Article 6 para. 1 TEU are respected. According to this provision ,,the Union
is founded on the principles of liberty, democracy, the respect for human rights and
fundamental freedoms, and the rule of law, principles which are common to the mem-
ber states”.

Concerning the respect for human rights, the European Convention on the Protec-
tion of Human Rights and Fundamental Freedoms?' is generally taken as a minimum
standard. Moreover, the demand for democracy can support the maintenance of
a parliamentary democracy, which is an essential requirement for the membership in
the Union. The Copenhagen criteria had confirmed that all central and eastern Euro-
pean countries must have fulfilled institutional stability as a precondition for acces-
sion in order to guarantee in the long run the existence of stable and strong democra-
cies governed by the rule of law.*?

Moreover all acceding countries must accept the acquis communautaire.®® Ac-
cording to a definition of the Commission of 1992, acquis communautaire means all
the contents, the principles and political goals of the treaties including the Treaties of
Maastricht, Amsterdam and Nice; furthermore the secondary law of the Union as
well as the jurisprudence of the European Court of Justice, declarations and decisions
of the Union, international agreements and agreements among member states con-
cerning actions of the Union.?* '

With this, the acquis communautaire is a mix of law, declarations and principles
as well as of common standpoints which the European Court of Justice has developed
in its jurisprudence. It must be taken into consideration that the common Economic
and Currency Union as well as the development of the common foreign and security
policy and the common policy in criminal matters with regard to the abolition of
borders in Europe are also important parts of the acquis communautaire. In principle,
through the acceptance of the acquis communautaire it shall be made sure that the

»  See, “Copenhagen Criteria,” Bull. EU 6-1993, p. 13.

30 See Presidency Conclusions of the Essen European Council 9 December 1994, Annex IV; Vedder,
op. cit., supra, n. 5, Art. 0 TEU, p. 10 at 20.

31 European Convention on the Protection of Human Rights and Fundamental Freedoms of 4 November
1950, UNTS 213, p. 221. '

32 Bull. EU 6-1993, p. 13.

3 SeetheretoP. Richter, op. cit, n. 24, p. 41 et seq.

3 See EC-Commission: “The Enlargement of Europe: A new challenge,” Bull, EU 3-1992, p. 12.
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current general conditions of cooperation and integration in Europe will not be changed
after the accession of new member states.>

Finally any new member must declare that it respects the principles of interna-
tional law and make a commitment to the settlement of any territorial disputes by
peaceful means, in particular through the jurisdiction of the International Court of
Justice.3

IV. The Input of the Nice Conference to Eastern Enlargement

Against this background of traditional requirements for admission of new mem-
bers to the Communities/the Union the question must be asked on whether the results
of the Nice Council of the Union have brought about considerable changes. This is
insofar important as this Council Meeting had on its agenda as one of its primary
goals the creation of conditions facilitating the accession of new member states of
eastern and central Europe. These high goals were based on the political decision that
a necessary requirement for any enlargement of the Union would be the deepening of
integration.’

Therefore, a reform of the institutional framework of the Union was the main
topic at the Intergovernmental Conference in Nice. It was feared that the amount of
newly acceding states would disturb the balance within the respective organs as well
as among the organs of the European Communities/the European Union.

Protocol No. 7, annexed to the TEU, links the eastern enlargement to the reform
of the institutions of the EC/EU. According to Article 1 of the Protocol, the Commis-
sion shall in the future consist of only one national of each of the member states by
the time of the first enlargement of the Union.

Moreover, the reweighing of the votes (346 in total, based on 27 member states)
in the Council grants Poland a very strong position as being ranked within the second
group of states with 27 votes behind Germany, France, Italy and the United Kingdom
with 29 votes. The voting power for other candidates for accession are: 12 for the
Czech Republic and Hungary, 7 for Slovakia and Lithuania and 4 for Latvia, Estonia
and Slovenia each.

In sum, Nice led to a rather ambiguous result.3® On the one hand, a clearer call for
strengthening the existing capacity of the Union was expected, making the Commis-
sion an even smaller and more efficient working unit. Moreover, some countries had
hoped that the demographic factor were observed more closely. But again the experi-
ence was made, on the other hand, that a Council Summit is a highly politicised
meeting that rarely favours clear decisions for Europe rather than protecting the inter-

3 Vvedder, op.cit, supra, n. 5, Art. 0 TEU, p. 7 at 14.

36 See Presidency Conclusions of the Luxembourg European Council 12./13 December 1997, pt. 5.

3 See also the fourth point of the Copenhagen Criteria 1993 which requires as well, that the enlargement
process may not endanger the integration, Bull. EC 6-1993, p. 13.

3 See for an assessment W. W e s s e | s; “Die Vertragsreform von Nizza — zur institutionellen
Erweiterungsreife,” Integration (2001), p. 8.
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ests of the member states. In this perspective not even the approach of a closer coop-
eration among certain European states was clearly favoured by the Nice Meeting of
the Council. It may, however, be observed whether the so called Post-Nice-Process as
mentioned in Declaration 23, annexed to the Treaty and demanding a facilitation of
the treaties as well as a profound consideration of the distribution of competencies,
will lead to institutional reforms that would obviously affect the candidates” condi-
tions for accession. Therefore the candidates should necessarily be included in this
Post-Nice-Process.

V. The Current Status of Negotiations
with the Candidates for Accession

The formerly concluded trade and cooperation agreements between the Countries
of Central and Eastern Europe (CEECs) and the European Community were trans-
formed into the so called Europe Agreements after the reforms in the Central and
Eastern European countries had proven to be of a permanent character. Thus, since
the beginning of the nineties Europe Agreements pursuant to the former Article 238
TEC (Article 310 TEC) have been concluded with countries such as Hungary, Po-
land, the Czech Republic, Slovakia, Romania, Bulgaria and the Baltic states.3 These
agreements are backed up by a system of economic assistance and a political dialogue
which is expected to lead to a gradual integration of the CEECs into the Community.

1. The Association with Third States
and International Organisations Pursuant to Art. 310 TEC

The Europe Agreements are international treaties as laid down in Article 310
TEC. They regulate the association of non-member states or international organisa-
tions with the Community. If the agreements are concluded with the Community and
the member states, they are referred to as so called mixed agreements.*? Characteris-
tics of an Association Agreement based on Article 310 TEC are the reciprocal rights
and obligations, joint actions and special procedures.®! Association Agreements are
not only used to give aid to developing countries, but also as a preliminary step to
accession or as a substitute for accession. In the latter case, they constitute only an
intensified relationship with the EC.#?

3% Europe Agreement with Hungary OJ L 347/1, 1993; Poland OJ L 348/1, 1993; Czech Republic OJ
L 360/2, 1994; Slovakia OJ L 359/2, 1994; Slovenia, Bull. EU 4-1997, pt. 1.4.62; Romania OJ L 357/1, 1994;
Bulgaria OJ L 358/1, 1994; Latvia OJ L 26/3, 1998; Lithuania OJ L 51/3, 1998; Estonia OJ L 68/3, 1998.

49 Schmalenbach in:M.Ruffert,Chr.Calliess (eds.): Commentary on the TEU/TEC, Art. 310
TEC, p. 2215 at 13,

41 ECJ Reports, Demirel, 1987, p. 3719; G. Hirs c h: “Die Rechtsprechung des Européischen Gerichtshofs
Zu Assoziierungsabkommen,” Bayerisches Verwaltungsblatt (Bay VBL) (1997), p. 449.

2 Oppermann,op.cit,supra,n. 1,p.798; Kapteyn,VerLoren van Themaat, op cit,
supra, 1. 6, p. 1337 '
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2. The Associations with the CEECs Established by the Europe Agreements

Association Agreements with the candidate countries are mostly concluded as
mixed agreements; only those with Cyprus and Malta were concluded solely with the
Community.** The Europe Agreements with the CEECs therefore constitute the legal
framework for the association with the EC and the member states and comprise po-
litical as well as economic relations.

Since the EC was reluctant to commit itself to the concrete perspective of accession,
it merely accepted the unilateral wish of the candidate country for accession to the
Community.** Instead of a concrete option for accession, Article 2 of the Polish Agree-
ment, which is typical of the Europe Agreements, provides a political dialogue between
the EC and the candidate country. The Europe Agreements are intended to establish
a free trade area over a period of ten years, whereby the EU reduces trade barriers
asymmetrically to the advantage of the CEECs.* Although the Europe Agreements
aim at establishing a common market between the associated countries and the EC, the
only sector which is subject to substantial liberalisation is trade in goods (industrial
goods and textile products and to a lesser extent agricultural products and fisheries).*
Furthermore, with respect to trade in goods, the Europe Agreements authorise several
trade defence measures to protect the Community market against cheaper products from
the CEECs. First, Article 30 of the Polish Europe Agreement entails a safeguard clause
which allows the EU member states to reduce the import of eastern European products,
if they are imported under such conditions that would disturb the internal market to the
disadvantage of manufacturers in the EU.*’ Second, the Europe Agreements authorise
the parties to counter dumping in accordance with GATT rules, and establish a prior
information and consultation system on trade practices affecting bilateral trade.®

Regarding the institutional structure, an Association Council at ministerial level
and a Joint Parliamentary Committee are established by the Agreements.*° The estab-
lishment of a common market with Poland and other accession candidates will finally
depend on the capability of the Association Council to monitor the approximation of
the legislation which is indispensable for the establishment of an internal market com-

4 Kapteyn,VerLoren van Themaat,op. cit, supra, n. 6, p. 1330.

44 Sec as an example for the other Europe Agreements the Agreement with Poland, para. 15 Preamble,
0J L 348/3, 1993; with special reference to Poland, Krenzler in: Groeben, Thiesing,Ehlermann-
Krenzler, op. cit., supra, n. 5, Vol. 5: Die Architektur Europas, p. 1218 at 78 ff.

45 See Art 7 ff. of the Polish Agreement; M.A. D a u s e s: “Osterweiterung der EU: MOE-Staaten ante
portas,” EuZW (1996), p. 353; K.E. J a c o b s e n: “The social construction of the Acquis Communautaire,”
1 European integration Online Papers (EiOP) (1997), p. 6.

46 See Art 18-23 of the Polish Agreement for Agriculture and Fisheries; Maresceau,Montaguti,
op. cit., supra, n. 25, p. 1331,

7 Pechstein Koenig, op. cit, supra,n. 3, p. 238 at 470.

48 See Art 6 of the Polish Europe Agreement; Art. VI GATT defines dumping in terms of introducing the
products of one country ,,into the commerce of another country at less than its normal value,” which is, as a rule,
“the comparable price, in the ordinary course of trade, for the like product when destined for consumption in the
exporting country.”

49 See Art. 3 para. 2 (Association Council), Art. 5 (Joint Parliamentary Committee) of the Polish Agree-
ment.
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parable to the freedoms enjoyed by the citizens of the Union.’® The alignment of the
Europe Agreement countries’ legislation with EC rules comprises a large field of
legislative activities such as competition law,’! environment and consumer protec-
tion, customs law, intellectual property, protection of workers and financial services.*
In total, 31 fields are subject to fundamental legislative changes, whereby the nego-
tiations of transitional arrangements turned out to be particularly problematic.?

3. PHARE-Programme

The PHARE-Programme, which was initiated in 1989, is an autonomous sys-
tem concerning pre-accession assistance in order to promote economic and social
reforms.>* One goal is to support the aims of the Europe Agreements by strenghtening
democratic institutions through a facilitation of the adoption of the acquis
communautaire, thereby using one third of the funds. The remaining two thirds are
used to finance investment aimed at helping the CEECs to meet the economic con-
ditions of the internal market, particularly in fields where the adoption of the acquis
communautaire is becoming increasingly demanding: environment, product qual-
ity, working conditions etc.’

4. The Enhanced Pre-accession Strategy

Since the member states have agreed to the future accession of the CEECs in the
Copenhagen Declaration 1993,5¢ the PHARE-Programme merged into the so called
pre-accession strategy which was adopted by the European Council in its Essen Dec-
laration in 1994.57 This strategy is intended to enable all the applicant CEECs to
eventually become member of the European Union and to adopt the acquis
communautaire prior to accession.>® Therefore, the Commission has published a White
Paper on the “Preparation of the Associated Countries of Central and Eastern Europe
for Integration into the Internal Market of the Union“.>® This Paper does not focus on

50 A.E vans: “Voluntary harmonisation in integration between the European Community and Eastern
Europe,” 22 European Law Review (ELRev.) (1997) 203; Kapteyn,VerLoren van Themaatop.
cit., supra, n. 6, p. 1336.

51 See in particular for competition law, P. B 6 h n ¢ I: “Auswirkungen der Europa Abkommen auf das
Wettbewerbsrecht der Staaten Mittel- und Osteuropas,” EuZW 111 (1998).

52 Maresceau,Montaguti,op.cit, supra, n. 25, p. 1335.

53 After the 11 negotiation round, especially Poland appeared to be reluctant to search for compromises,
see FAZ, 31 March 2001, p. 6.

34 EEC Regulation No 3906/ 89 on economic.aid to support the process of economic and social reforms in
certain countries of Central and Eastern Europe (PHARE-Programme), OJ L 375, 1989, at last amended by EC
Regulatlon No. 753/96, OJ L 103, 1996.

New Guidelines of the Commission (COM (97) 112), sce Bull. EU 3-1997, pt. 1.4.53.

% Presidency Conclusions of the Copenhagen European Council, Bull. EU 6-1993, p. 13.

57 Presidency Conclusions of the Essen European Council 1994, Annex IV.

8 Presidency Conclusions of the Luxembourg European Council 1997, pt. 13.

59  The Summary of the White Paper is available under: http //europa.eu.int/en/agenda/peco-w/en.html of
7 February 2001.
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the whole acquis communautaire, but merely on the need to create the conditions that
will allow the internal market to function properly after enlargement. In this respect,
the legal approximation is particularly important for preparing the associated coun-
tries for accession. Although the Paper does not contain any legally binding goals, it
still has an important political impact on the CEECs since it cannot be denied that
approximation creates an irreversible legal framework for integration.5

Moreover, the pre-accession strategy comprises a ,,structured dialogue”. In con-
trast to the political dialogue as laid down in the Europe Agreements that deals with
the ,,if”” of accession, the structured dialogue goes one step further by dealing with the
modalities of “how" to accede.

This dialogue entails meetings of ministers as well as meetings of the heads of
state that take place once a year.5!

5. Accession Negotiations

The first wave of accession negotiations started on 31 March 1998 with Hungary,
Poland, Estonia, the Czech Republic, Slovenia and Cyprus.5? Malta, which desired to
proceed straight to accession, suspended its application in October 1996.%3

In order to support the negotiations, a specific European Conference was estab-
lished in March 1998. It serves as a multilateral forum for political consultation, in-
tended to address questions of general concern to the participants and to broaden and
deepen their cooperation in matters of foreign and security policy, justice and home
affairs, and other areas of common concern, particularly economic matters and re-
gional cooperation.®

At the same time, preparation of accession negotiations with Bulgaria, Romania,
Latvia, Lithuania and Slovakia shall be speeded up.®’

V1. The Effects of Enlargement: Selected Fields
1. 1 Pillar of the EU

Although primary Community law has still to be defined formally as a part of
international law and is now moving towards an autonomous legal order sui generis,5
aspects of international law can hardly be found in the first pillar, which deals mostly
with the liberalisation of the internal market.

% Dauses,op. cit., supra, n. 45, p. 353.

61 Krenzler, op. cit., supra, n. 5, Vol. 5, Die Architektur Europas, p. 1284 at 88.

2 Kapteyn, VerLoren van Themaat,op. cit, supra, n. 6, p. 1336.

83 Bull. EU 5-1997, pt. 1.4.65; Bull. EU 6-1997, pt. 2.5.1.

% Presidency Conclusions of the Luxembourg European Council 1997, pt. 4 ff.

65 Ibid, pt. 27.

6% G.Burghardt,G.Tebbe in: Groeben, Thiersing,Ehlerman, op. cit., supra, n. 5, before
Art. J TEU, p. 911 at 24.

67 Art. 37 ff. of the Polish Europe Agreement.
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As discussed above, the Europe Agreements liberalise the internal market only
with regard to the trade in goods. Particularly the free movement of workers is re-
stricted according to Title IV of the Europe Agreements.®’ Currently the free move-
ment of workers is allowed only on the basis of bilateral treaties, because the Com-
munity is afraid that otherwise a large migration to the western member states of the
EU would take place.®®

Therefore, according to Article 37 of the Polish Europe Agreement, the principle
of non-discrimination applies only with regard to working conditions, wage and dis-
missal. Moreover, it cannot be interpreted in a way as to embrace measures which do
not distinguish between migrant workers and those of the host member state. Whereas
the members of a worker’s family are subject to considerable protection under Com-
munity law,%® they only have access to the labour market as long as, according to the
Europe Agreements, the migrant worker’s working permit is valid.” Even after the
formal accession of the CEECs, a complete liberalisation does not seem to be very
likely; currently, transitional arrangements concerning the free movement of workers
are negotiated.”

Another highly sensitive field is the Title on Agriculture (Article 32 et seq. TEC),
because with respect to agricultural goods the internal market is not liberalised but
subject to state-subsidies, characterised by a system of purchasing guarantees. When
carrying out the eastern enlargement the Community will face enormous costs, if it
does not manage the necessary change to a system of direct income support.”? The
latter system would not be as expensive for the Community, since the cost of living is
comparably low in the CEECs.

2. 2% Pillar of the EU: The Common Foreign and Security Policy (CFSP)

The current debate on the accession of new members to the Union tends to focus
primarily on economic aspects. However, other political and security implications
should be taken into account as well. Since the entering into force of the Amsterdam
Treaty,” the CFSP includes for the first time the progressive framing of a common
defence policy, which entails the so called Petersberg tasks according to Article 17
para. 2 TEU: humanitarian and rescue tasks, peacekeeping tasks and tasks of combat
forces in crisis management.’

68 P.Bec ke r: “Der Nutzen der Osterweiterung fiir die Europdische Union,” Integration 1998, p. 233.

67 See Regulation 1612/ 68 of the Council of the EC.

70 Art. 37 Polish Europe Agreement; Brechmann in: Calliess,Ruffert, op. cit, supra, n. 40,
Art. 39 TEC, p. 612 at 39.

7 While the EC offers a transitional period of 5 years, Poland prefers an immediate liberalization, see
FAZ, 31 March 2001, p. 6; FAZ, 12 April 2001, p. 1.

2 M.Pechstein: “Osterweiterung und Zukunfisperspektiven der Europdischen Union,” Zeitschrift fiir
Rechtsvergleichung (1996), p. 110.

3 Treaty of Amsterdam signed the 2 October 1997, entered into force the 1 May 1999.

" For the progressive framing of a common defence policy see Art. 17 para. 1 TEU.
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In order to implement actions that have defence implications, the Union avails
itself of the Western European Union (WEU).”® The WEU is therefore built up in
stages as the defence component of the EU. According to its double functional na-
ture, the WEU shall be developed as a means to strenghten the European pillar of the
Atlantic Alliance at the same time.”®¢ Moreover, the WEU has to use NATO's collec-
tive assets and capabilities if it wishes to implement the Petersberg tasks.

Consequently, the CFSP comprises complex institutional arrangements with other
security organisations within the framework of the new operational capacity of the EU.

If the CEECs want to fulfill their obligations under Title V of the TEU, the ques-
tion arises whether the CEECs have to accede to the WEU or to NATO. In anticipa-
tion of this problem, NATO and WEU have not only broadened their mandate but as
a reaction to the end of the Cold War have also changed their institutional structure.
Following a more flexible approach they allow various degrees of association up to
full membership for the CEECs in order to overcome old antagonisms.”’

a. The CEECs and WEU/ EU-led Operations

The WEU for its part has created the status of Associate Partners for the same
CEECs that are associated with the European Union through the Europe Agreements.”
These countries have a voice but no vote in the meetings of the WEU Council and
may — already by now-associate themselves with member states in decisions concemn-
ing the implementation of the Petersberg tasks.” These developments have been con-
firmed by the European Council at its meeting in Feira on 20 June 2000. The Feira
Council decisions allow other countries which are candidates for accession to the
European Union to contribute to the military crisis management of the EU and invite
them to take part in EU-led operations.5?

As a consequence, special access is offered to the CEECs to associate themselves
with many positions and actions adopted by EU-member states.?! The sanction policy
against the former Yugoslavia has, for instance, been supported by the CEECs.

In sum, these developments show that a political pre-accession strategy compara-
ble to the economic pre-accession strategy outlined above exists also within the frame-
work of the CFSP.

75 See Art 17 para. 3 subpara. 3 TEU.

76 J1.Coffey: “WEU after the Second Maastricht,” in: PH.Laurent,M.Maresceau (eds.): The
State of the European Union, Vol. 4 (1998), p. 116.

7 1. Wrigt “Trusting flexible friends: the dangers of flexibility in NATO and the Western European
Union/European Union,” 20 Contemporary Security Policy (1999), p. 125.

8 Thus, Associate Partners of the WEU are, the Czech Republic, Hungary, Poland, Slovakia, Bulgaria,
Romania, Estonia, Latvia and Lithuania, see C o ffe y, op. cit., supra, n. 76, p. 130, footnote 3.

» AJK.Bailes: “European Defence and Security,” 27 Security Dialogue (1996), p. 80; Coffey, op.
cit., supra, n. 76, p. 130.

80 See Appendix I of the Precidency Conclusions of the Feira European Council 20 June 2000.

8 Bailes,op. cit, supra,n. 79, p. 60.
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b. The CEECs and NATO

The expansion of the Alliance membership towards the eastern European and
former Soviet bloc countries has also been an important element of the NATO agenda
since the January 1994 NATO Summit, where the Partnership for Peace (PfP) initia-
tive was adopted. It is the aim of this Partnership to enhance stability and security in
Europe through joint planning and training. This shall increase the inter-operability
of the Partner country’s military forces with those of NATO.# But it does neither
offer the partner states the collective security guarantee set out by Article 5 North
Atlantic Treaty nor eventual admission to NATO membership.®

It is worth noting, that the same CEECs which are associated with the European
Union through the Europe Agreements, namely the Czech Republic, Hungary and
Poland, either take part in the PfP-programme® or have acceded as full members to
NATO.%

The differentiated memberships with other security organisations have important
implications on the CFSP of the Union, since all decisions with military implications
within the framework of the CSFP require unanimity. Therefore, it is important that
none of the CEECs applying for accession to the Union has a neutral status. They are
even associated with or full members of NATO and WEU. This guarantees that they
are willing to take part in the new operational capacity of the Union and will not
block decisions with defence implications. Since the new operational capacity of the
Union is based on the support of the alliance and the WEU, it seems to be ensured
that CEECs, which are also embedded in the security structures of these organisa-
tions, are able to take part in the Petersberg tasks.

3. The 3™ Pillar

The third pillar of the European Union entails provisions on police and judicial
cooperation in criminal matters. Within its framework, the member states coordinate
their national positions on an inter-governmental platform. After the entry into force
of the Treaty of Amsterdam a part of the Schengen acquis which was formerly laid
down in the third pillar of the Union was integrated into the framework of the first
pillar, namely in Title IV TEC. Therefore, the Schengen Accord has to be accepted by
the acceding countries as part of the acquis communautaire

8 NATO Handbook, 2 ed. (1999), p. 86 f.

8 H Mc Coubrey,JC. Morris: “International law, international relations and the development
of European collective security,” 4 Journal of Armed Conflict Law (1999), p. 211.

8 Bulgaria, Estonia, Latvia, Lithuania, Romania, Slovakia and Slovenia are associated with NATO through
the PfP, see NATO Handbook, op. cit., supra, n. 82, p. 86.

8 On 12 March 1999, the Czech Republic, Hungary and Poland formally became members of NATO, see
NATO Handbook, op. cit., supra, n. 82, p. 3.

8 Art. 8 Schengen Protocol; Rében in: Grabitz, Hilf, op. cit., supra, n. 5, before Art. 61 TEC, p. 2
at7.
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VII. The Implications of the Eastern Enlargement on Other
European International Organisations

An enlarged Union will play an even more important role on the international
scene than before. The Union has already a great influence in international organisa-
tions and international conferences. The European Community (EC) is, for example,
a formal member in the World Trade Organisation (WTO).8” Moreover, it has been
discussed, whether the EC was legally entitled to accede to the European Convention
of Human Rights and Fundamental Freedoms (ECHR).%8 For these reasons, the ap-
pearance of the Union in international organisations leads to interactions between
Community Law and public international law.3’ By acceding to the Union the CEECs
also have to face the international legal obligations of the Union with regard to other
international organisations. The willingness to cooperate is moreover emphasised in
Article 11 para. 1 TEU where the Union commits itself to the preservation of peace
and the strenghtening of international security, in accordance with the principles of
the United Nations Charter, as well as the principles of the Helsinki Final Act and the
objectives of the Paris Charter.

Furthermore, the member states are obliged to coordinate their action in interna-
tional organisations and conferences and to uphold the common positions in such
fora according to Article 19 para. 1 TEU.

1. Organisation for Security and Cooperation in Europe (OSCE)

The Organisation for Security and Cooperation in Europe (OSCE), formerly known
as the Conference on Security and Cooperation in Europe (CSCE), was initially
a political consultative process involving states from Europe, Central Asia and North
America.® Its particular importance arises from the fact that the OSCE is the only
regional organisation in the security field where all European countries are assem-
bled. Especially with regard to the CEECs the OSCE plays an important role because
in March 1995 a Pact on Stability for the Central and Eastern European Countries
was adopted, which is currently implemented in the framework of the OSCE.*! This
Pact on Stability is based on an initiative of the member states of the European Union

87 See for a discussion of problems of this membership, W. M e n g: “Das Verhiltnis der Vereinten Nationen
und ihrer Sonderorganisationen zur Europiischen Union im Bereich der Wirtschaft,” in: St. Hobe (ed.):
Kooperation oder Konkurrenz internationaler Organisationen (2001), p. 49 ff.

8 The ECJ ruled that Art. 308 TEC does not provide a competence of the EC to accede to the ECHR;
“Accession would entail the entry of the Community into a distinct international institutional system as well as
integration of all the provisions of the Convention into the Community legal order (para. 34). Such a modifica-
tion with equally fundamental institutional implications for the Community and for the Member States would
be of constitutional significance and would therefore be such as to go beyond the scope of article 235 (308)
TEC”. Opinion 2/94, Europdische Grundrechtezeitschrift (EuGRZ) (1996), p. 197.

8 C.Vedder: “Die EU und Internationale Organisationen-Perspektiven nach dem Vertrag von Amster-
dam,”in: W.Benedek, H. I1sak, R.Kicker (eds.): Essays in Honour of K. Ginther (1999), p. 510.

9% The CSCE became an organisation in 1995, see NATO Handbook, op. cit., supra, n. 82, p. 316.

91 Pact on Stability adopted on the 20® of March 1995, sec G. Bur g hard t: “Early warning and conflict
prevention as tasks of the European Union and EU-OSCE-cooperation,” 5 OSCE YB (1999), p. 427.
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that have a vital interest in security and stability in eastern Europe because of the
Union’s planned eastern enlargement.*? It aims at developing friendly relations among
nations and at promoting regional cooperation in central and eastern Europe by
strengthening the process of democratisation. To implement the Pact on Stability the
OSCE might call on the WEU/ EU or NATO, all of which have repeatedly declared
their willingness to support the tasks of the OSCE.*

2. United Nations

In the Treaty on the European Union the Union obliges itself to respect the
principles of the United Nations. Its participation in this organisation has therefore
a particular impact on the Union. The member states of the EU contribute approxi-
mately 40% to the budget of the United Nations. Furthermore, they are the largest
donour of humanitarian and development aid within the framework of the UN. As,
pursuant to Art. 4 UNCh, only states can become members of the UN, the EC
cannot accede to the United Nations Charter. However, the potential of a Union of
15 and in the future of up to 27 members should not be underestimated; the vote of
a Europe of 27 will have considerable weight in General Assembly meetings, all
the more if all member states vote in accordance with a previously adopted com-
mon position on this matter.

In addition, the member states, according to Art. 48 para. 2 UNCh, use the Euro-
pean Union as an international agency in order to carry out their obligations under the
UN-Charter. Particularly economic sanctions adopted by the Security Council under
Article 41 UNCh are preferably implemented within the framework of the Union,
since collective sanctions put a higher pressure on the state that shall be punished.
This procedure does, moreover, not impose any legally binding obligations on the
European Community to implement the sanctions of the UN; merely the member
states are bound according to Article 25 UNCh.%

3. Council of Europe

The Council of Europe and the European Union share the same values. As pointed
out above, the accession to the European Union requires at the same time that the
candidate country has ratified the European Convention of Human Rights and Funda-
mental Freedoms. Since, according to Article 6 TEU, the respect for the ECHRs
fundamental freedoms belongs to the guiding principles of the Union a member state
which infringes upon these rights can be subject to sanctions pursuant to Article 7

92 Art. 1 of the common action of 20 December 1993 93/728/CFSP, Bull. EC (1993) L 339/1; amended by
94/367/CFSP, Bull. EC (1994) L 165/2.

% Bailes,op. cit, supra,n. 79, p. 62.

%% 8. B o h r: “Sanctions by the United Nations Council and the European Community,” 4 European
Journal of International Law (EJIL) (1993), pp. 263, 267; K. O st e n e ¢ k: “Die volkerrechtliche Verpflichtung
der EG zur Umsetzung von UN-Sanktionen,” Zeitschrift fiir europarechtliche Studien (ZeuS) (1998), p. 129.
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TEU.% Moreover, the claim for the accession of the European Community to the
ECHR arose from this particular relationship.%

Finally, after the end of the Cold War, special programmes between the Council
of Europe and the Union aim at promoting democracy and the rule of law in the
CEECs which acceded to the Council of Europe and consequently, to the ECHR.Y

VIII. Conclusion

The current move of the EU to the east must become a success. Despite current
difficulties and fears on either side of the negotiation table it is clear, on the one hand,
that the Union cannot afford a failure of this enlargement round. On the other hand,
those countries willing to accede to the Union should (more) clearly indicate their
intention to either stick or even live up to the present acquis communautaire. Euro-
pean integration cannot, however, become a success without the clear will to compro-
mise of all countries involved in that process. This is probably the most important
lesson to be learned by each partner of the current negotiations.

% Kluth in: Calliess,Ruffert, op. cit, supra, n. 40, Art. 7 TEU, p. 121 at 5.

% See J. K 0 k o t t: “Der Grundrechtsschutz im europiischen Gemeinschaftsrecht,” 121 Archiv des
offentlichen Rechts (AGR) (1996), p. 634.

% Burghardt, op. cit, supra, n. 91, p. 426.
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I. Introduction

Political agreement on the Treaty of Nice was reached at 4:30 a.m. on Monday,
11 December 2000, after a Marathon summit, lasting four days, the longest in history.
At various moments during that summit, failure of the entire Intergovernmental Con-
ference was palpable. The compromise reached in the last moment was such that
legal experts needed two more months to iron out ambiguities and inconsistencies in
the text, which was then officially signed on 26 February 2001.!

One, if not the main, reason for the rather poor result of the Intergovernmental
Conference with led to the Nice Treaty was a shift in the traditional coalitions within
the EU: the Franco-German axis, already shaky in Amsterdam, was no longer work-
ing. At a time at which France and Germany still had political leaders which were
aware of the importance of pre-conference agreements on the major issues between
both countries, the negotiations during the Conference were firmly anchored in those
agreements and dealt at best with details.? The fact that France and Germany entered
the final round of the Intergovernmental Conference 2000 in almost complete disa-
greement over most of the major issues, immediately gave rise to a rebellion of the
smaller, medium-size and want-to be-big Member States. The traditionally sceptical
attitude of the U.K., shared by the Scandinavian countries, vis-a-vis too much
supranational integration, was this time supported paradoxically by Spain, which has
apparently exhausted the benefits of the cohesion policy. Spain’s only concern seemed
to be to maintain and secure its preferential treatment as far as regional aids and the
structural funds are concerned. It looked for future allies among the applicant coun-

tries, was proud to be instrumental in securing Poland as much weighted votes in the
' For more details on the legislative history and in particular on the positions of the institutions, Member
States and applicant countries published before the Intergovernmental Conference, sec X.A. Yataganas:
The Treaty of Nice, The Sharing of Power and the Institutional Balance in the European Union — A Continen-
tal Perspective (2001), http://www.Jeanmonnetprogram.org/papers. Cf. also the Memorandum to the Members
of the Commission from the Secretary General of the Commission of the European Communities of 18 January
2001, 99 SEC (2001), http://europa.en.int/igc2000/.
2 Cf.also E. B est: “Crossing the Bridge of Size: Reaching a Deal at Nice,” 3 EIPASCOPE (2000), p. 2 f.
(“Leadership by larger Member States has always been an essential element in the process of integration and
will remain so in the future”).
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Council as for itself, and set a dangerous example for the applicant countries in the
second round, as well as for those in the first round: If those who are in, defend at any
price their privileges, because they do have a veto in any future accession round, the
Union and its actual Member States may become very reluctant to accept new mem-
bers in small packages or even individually, even if they are individually fit for acces-
sion. The existing member States, in particular those who contribute more than others
to the Union’s budged, will quickly realize that every individual accession of a new
member State, or the accession of a few, will for them raise the price to pay for
subsequent enlargements. And that might lead to postponing early individual acces-
sions in order to limit veto-based bargaining (or blocking) positions.

The public reaction to the Nice Treaty was mostly negative; the Press described it as
a horse-trading exercise which failed to achieve what it should have achieved, and
pointed to the fact that immediately after the end of the Nice summit the “post-Nice-
process” was announced, i.e. a new Intergovernmental Conference in 2004.* The appli-
cant countries were at least relieved that the Conference had not failed all together.

But indeed, the expiry dates for revision treaties in the EU are becoming shorter
and shorter: Since the Single European Act, which came into force in 1987, there has
been a revision of the treaties roughly every three years, the Treaty of Nice being the
fourth one in 13 years. With respect to the debate on whether Europe has or is in need
of a “constitution” (which is not our subject here), one might indeed doubt whether
a text, that is changed not only superficially every three years could or should qualify
as constitution. The Treaty of Nice comes less than two years after the entry into force
of its predecessor, the Treaty of Amsterdam.

The Intergovernmental Conference of Amsterdam, which was already meant to
make the European Union fit for entry into the 21% century and for enlargement did
not, as everybody knows, complete that job. What has become known as the “Am-
sterdam-left-overs” was the extension of the co-decision procedure and of qualified-
majority voting, thus reducing decisions taken by unanimity, the future weighting of
votes in the Council, and the composition of the Commission. The Treaty of Amster-
dam itself recognizes this by including in the “Protocol on the Institutions with the
prospect of enlargement of the EU” a provision for a further institutional reform in
two stages:

— “At the date of entry into force of the first enlargement of the Union . . . the
Commission shall comprise one national of each of the Member States, provided that,
by that date, the weighting of votes in the Council has been modified” and

— “atleast one year before the membership of the European Union exceeds twenty
... (a new IGC shall be convened to0) . . . carry out a comprehensive review of the
provisions of the Treaties on the composition and functioning of the institutions.”

3 The Treaty will have to be ratified in all Member States and requires the consent of the European
Parliament. Critical statements came also from the Parliament; the Report on the Treaty by the Committee on
Constitutional Questions (A 5-0168/2001) of 4 May 2001 leaves, however, little doubt that the Parliament will
finally approve the Treaty of Nice, even if the Report makes the consent conditional upon progress achieved in
the preparation of the 2004 Intergovernmental Conference.
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Belgium, France and Italy had added a specific declaration to the effect that the
reinforcement of the institutions was “an indispensable condition for the conclusion
of the first accession negociations.” Since this declaration does not specify what is
exactly needed in order to “reinforce the institutions,” the results of the Nice summit
may suffice, although the decision on the future composition of the Commission has
been again postponed. The (Amsterdam) Protocol on the institutions with the pros-
pect of enlargement has been repealed by a new “Protocol on the enlargement of the
European Union,” annexed to the Nice Treaty.

II. Institutional Reform

What are now the results achieved during the Nice summit? First of all it is impor- -
tant to understand that, because it is not yet known exactly when and in what order the
applicant countries will join the EU, the new definition of qualified majority within
the Council, as well as the new composition of the Commission and the future distri-
bution of seats in the European Parliament are determined by the Treaty of Nice itself
still for a Union of 15 Member States. The Treaty restricts itself to setting out the
principles and methods for changing this system as the EU grows: These principles
and methods are listed in the new Protocol on Enlargement and attached declarations,
which are, through the final act, part of the Treaty, but which only establish a gentle-
men’s agreement between the current Member States for their common position dur-
ing the ongoing and coming negociations with applicant countries. The real number
of seats in the European Parliament for the new Member States, the number of votes
allocated to them within the Council, and in particular the qualified majority thresh-
old applicable in the future, will all be legally determined in the subsequent accession
treaties. And it is not totally excluded that changes to the now agreed figures will be
the result of the negociations.

As for the total membership in the European Parliament, the ceiling of 700, intro-
duced in Art. 189 sect. 2 EC-Treaty only by the Amsterdam Treaty, was given up,
although in the beginning of the Conference all member States and the institutions
wanted to maintain it.* To keep all sides happy, it was raised to 732, Germany and
Luxembourg retaining their present numbers (99 and 6 respectively), all others loosing
seats with each newly acceding State. That Germany will keep her present 99 depu-
ties shall obviously ease the ongoing — and serious — constitutional debate in Ger-
many on adequate representation of its people in a legislative process that creates up
to 60 or more percent of the rules applicable to day-to-day economic and trade activi-
ties. In the present European Parliament 1 German deputy represents roughly 800.000
people, 1 deputy from Luxembourg 70.000 people. Since Art. 23 of the German Con-
stitution (the “integration article”) enables the Federal Republic only to participate in
a “democratic” European Union, the question discussed is whether that precondition

4 The European Parliament critizised in its Report (supra, n. 3) the “uncertainly” about its future compo-
sition (Draft Decision, No. 14).



280 TORSTEN STEIN

is met in view of such a disproportionate representation of the German people. Lux-
embourg was successful in retaining her 6 deputies with the argument that it would
make no sense to hold nation-wide elections for only 4, which would have been the
number reduced in proportion to the losses of others.

The composition of the European Parliament will change from the next European
elections in June 2004. As it is likely that new Members will enter the EU during the
2004 to 2009 term of office, and that as a result additional MEP’s will be elected in
these countries, it is anticipated that the maximum number of seats (732) may be
temporarily exceeded. This means that an additional arrangement will be necessary
after the termination of the enlargement process, if the ceiling of 732 is to be re-
spected. It will, in all likelihood, not be respected, because already now some of the
candidate countries claim equal treatment with the actual Member States,’ and the
situation will again be different it further States, emerging from the reorganization in
the Balkans, will knock on the door of the EU. One has to remind that all the numbers
now foreseen for the known candidates are fixed only in a Declaration on the com-
mon position to be adopted by the Member States at the accession conferences.

A much more controversial issue was the composition of the Commission. Its size
can be changed by unanimous decision of the Member States without convening
" anew IGC. With each previous enlargement, the composition of the Commission has
been altered by the act of accession; it has now 20 Members.

For reasons which are not entirely clear to me, there was a widespread feeling
among the actual Members of the EU that a Commission with clearly more that
20 Members would be deadlocked, unable to act. The problem which is seen here is
not easy to understand, because even some individual Member States, and not neces-
sarily the big ones, have well above 20 Members in their government with cabinet
rank. The Commission decides by simple majority, so that the danger of 25 or 30 vetos
does not exist. Maybe the problem is that the Commission does not have enough
portfolios or jobs for much more than 20 Commissioners, and that the number of
Commissioners may one day exceed the number of directorate generals. From the
very beginning it was clear that in particular the smaller and the candidate states
would insist on having a Commissioner of its own.

Art. 4 of the Protocol on enlargement has postponed the final solution. It does
provide, however, that the first Commission which takes up duties after 1 January
2005, will have not more than one member per Member State. It further provides that
from the day on at which the Union consists of 27 Member States (i.e. if the last one
from the envisaged second enlargement round has joint the Union), the number of
members of the Commission shall be less than the number of Member States, and that
a rotation system will be introduced, based on the principle of equality, which means

5 The European Parliament already requested in its Report (note 3) to raise the number of seats for the
Czech Republic and Hungary from 20 to 22, thus bringing them to the same level as Belgium and Portugal
(Draft Decision, No. 15). Originally Belgium was accorded 22 seats during the Intergovernmental Conference,
and this was only in the last minute extended to Greece and Portugal (cf. Agence Europe, Daily Bulletin No. 7870
of 23 December 2000, p. 3).
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that all member States will take part in that rotation system. Under this so-called
“rendevous-clause,” the Commission will grow to 27 members, because the new re-
gime will apply only to the Commission which takes up duties after the 27" Member
State has acceded.® And it will then be up the Council to decide unanimously how
many members the Commission will have in the future, and how the rotation system
shall be implemented. I personally would not bet much money on that this provision
of the Protocol on enlargement will survive the forthcoming enlargement negociations.
And it would indeed be problematic if one of the most important institutions of the
Union would not have a representative of every Member State, while all the others,
including the judicial organs, for good reasons do have.

A United States of Europe, if it ever sees the light of the day, would indeed not
need a representative of all component units (states) in its government. Neither the
U.S. nor Germany as a federal state know such a rule. But as long as the Union is
composed of sovereign nations, it is hardly imaginable that that the Commission will
not have one Member of each nation. And one may have doubts as to whether “Jun-
ior-Commissioners” will be an acceptable solution.

As to the future distribution (weighting) of votes in the Council, it was clear from
the beginning that this would be the thomiest issue in the whole negociations. Suc-
cessive enlargements to include countries with a small or medium-sized population
have over the years increased the relative weight of smaller Member States to the
detriment of those with larger populations. Simply extrapolating the present system
during the next enlargements seemed to be unacceptable.

It was probably never more than a bargaining position that Germany requested
more votes than all the other “big” Member States in the beginning. The 1, 2 or
3 votes that could at best have resulted from that claim would not have made much
difference. But it was also clear from the outset that this was unacceptable for France.
At the end of the day a compromise was found in a kind of triple majority with all four
“big” Member States having the same number of votes (29): for a decision taken by
qualified majority it must have the agreement of the majority of all Member States,
between 71 and 74 percent of the weighted votes which, if a Member State so re-
quests, must represent 62 percent of the total EU population. It many well be that the
EU will have to hold a regular census in all Member States in the future much more
often than at present.

Although the votes foreseen for the candidate countries for majority voting are
again not more than a common bargaining position for the existing Member States,
the candidates seemed to be happy with the result. It can not be denied, however, that
the decision — making process has now become more complicated and more cumber-
some, opening the possibility for many different alliances, in particular if 2 Member
State raises the “62 percent population question.”

6 Since it may take quite a number of years until the Union will actually reach 27 members, a “Maxi-
Commission” with 24, 25 or 26 members might last for a long time. The problem then will be that the influence
of larger Member States (6, Poland included) will disappear. Under that aspect it would have been even better to
retain the second commissioner for larger Member States until the day when a real reform is adopted.
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If one groups theoretically possible alliances in a Union of 27 Member States, it
shows a growing inability to act. Not sufficient for a qualified majority decision would
be: the 13 biggest Member States, representing more or less 88% of the population;
the actual 15 Member States; the 12 members of the EURO group: 23 Member States
with small or medium-size population; the less wealthy States (“‘coheston-fund States™).
On the other hand would dispose of a blocking minority: 14 States with the smallest
population (together 11,6%); the middle-east european States and — accordingly — the
actual candidate countries; the less wealthy States; Germany and two other big States
with together more than 38% of the population. These are theoretical, but not entirely
impossible constellations.’

If the next Intergovernmental Conference foreseen in the “Declaration on the future
of the Union” will not shift additional cases from unanimity to qualified-majority deci-
sion, new Members will find sufficient opportunity to cast their veto. At the beginning
of the Nice summit, unanimity was required in still 75 cases, 25 of which should re-
main, as all Member States agreed, in that category, the rest of 50 could have been
transferred to majority voting, but in the end only 27 - of varying degrees of signifi-
cance — were, and only 7 of them were also transferred to the co-decision procedure.

Not among the “Amsterdam-left-overs,” and therefore not part of the original
mandate of the IGC which led to the Treaty of Nice, was “enhanced cooperation.”
But this issue was the one where most progress was made during the negotiations.

IT1. Enhanced Cooperation
1. The Past

What is called “enhanced cooperation” in the Treaty of Nice, and which for the
first time became part of the European Union Treaty in its Amsterdam version as
“closer cooperation,” was already debated in the early and mid-nineties under the
heading of “Europe 2 la carte,” “Europe at two speeds,” “geometrie variable.”®

While some were of the opinion that a certain “flexibility” would be the only
means to prevent that the slowest would dictate the speed of the convoy, and thus
produce a standstill in the integration process of a constantly enlarged and growing
Union, others denounced “flexibility” as high treason against the main dogma of
integration, i.e. the uniform application of each and every community rule in all mem-
ber States; it was said that those who could not stand the heat should stay out of the
kitchen, i.e. remain at best associates.

The truth is that the European Communities, and later on the European Union, at
most times knew different speeds, had full members with less rights (and less obliga-
tions) than others. ’

7 See for more details W. W essels: “Die Vertragsreform von Nizza — Zur institutionellen Entscheidungs-
reife,” 1 Integration 2001, p. 13.

8 Cf.C.D.Ehlerman n: “Differentiation, flexibilité, coopération renforcée: les nouvelles dispositions
du traité d’Amsterdam,” Revue du Marché Unique Européen (1997), p. 51 f.
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Every enlargement round provided for longer or shorter transitional periods. Arti-
cle 15 of the EC-Treaty, introduced as Article 8c by the single European Act 1986,
allows for derogations of a temporary nature from secondary legislation, taking into
account the extent of the effort that certain economies showing differences in devel-
opment will have to sustain during the period of establishment of the internal market.

The famous section 4 of Article 95 EC-Treaty (introduced as Article 100a by the
Single European Act) allows member States to maintain certain national provisions
on grounds of major needs, even after the adoption of a harmonization measure.

When, drafting the Maastricht Treaty, 11 Member States were ready to accept
a closer integration in the field of social policy, Great Britain was not. The matter was
solved by way of a special protocol and a special agreement. Great Britain joint the
others only in the Treaty of Amsterdam.

A special protocol to the Maastricht Treaty allowed Great Britain and Denmark to
stay out of the Monetary Union even though they did meet the so-called convergence
criteria.

The Schengen-Agreements on the abolition of border controls and the necessary
compensatory measures were agreements between only some of the Member States
and was incorporated into the Treaties only (and again with exceptions for Great
Britain and Ireland), when the Treaty of Amsterdam entered into force.

Article 168 EC-Treaty (on Research and Technological Development) allows, in
the multiannual framework programme, for supplementary programmes involving
the participation of certain Member States only.

The Benelux-States, Denmark and Germany in 1994 entered into a separate agree-
ment on uniform road tolls for heavy trucks, while a Community Directive of 1993
allowed for a highly differentiated system.

These are some, but by no means all examples for the fact that a certain flexibility
was at all times possible in Europe’s integration. But all these exceptions were agreed
upon for specific and limited areas, and in the need of the moment.

1t is quite a different question whether an enlarged European Union could or should
be divided into “core” and “periphery,” accepting different rights and obligations of
its Member States not only in some, but in practically all areas, and if not for ever,
then at least for a longer period of time. It was the Amsterdam Treaty which opened
a theoretical possibility in this respect.

2. Closer Cooperation under the Amsterdam Treaty

In the months before the beginning of the 1996 Intergovernmental Conference
which led to the Amsterdam Treaty, the Franco-German “tandem” still worked in
some, although not in all, important matters. Had it worked also with respect to the
institutional reform, there would have been no “Amsterdam left-overs” and not the
necessity for a Nice Treaty. But in the subject of enhanced cooperation, the two coun-
tries worked together from day one until the Amsterdam European Council.

At that time political as well as academic circles debated the question of “deepen-
ing or widening,” or “deepening and widening,” and which first. The concern that
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both would not necessarily go together was first expressed in the famous “Lamers-
Schiuble” Paper of 1994, named after the chairman of the majority group in the
German parliament and its spokesman for foreign affairs. The authors suggested that
already there was a dangerous and growing divergence of interests in the EU and that
the existing institutions did not function properly. They also claimed that this Europe
was unsustainable once monetary union and enlargement happened. Some
supranationalism had to be preserved in the new Europe, as a guarantee that re-uni-
fied Germany would remain firmly anchored in the project of European integration.
To solve the dilemma, the document proposed setting strict limits on the scope of EU
powers and launching a hard core Europe. The authors went on to name the actual
Member States that would form part of the more exclusive Euro-club (all the EC
founding members except Italy).
The somewhat simplistic explanation for the need for a core Europe was:

Monetary Union will create a two speed Europe. The “in” countries will need to harmo-
nize specific policies, and “out” countries should not be forced to accept these new European
norms and should not be able to prevent “in” countries from passing them. Enhanced
cooperations is the solution.

Enlargement will bring inside the Union a group of countries with a very different social
and economic situation from the “core” EU member states. Through enhanced cooperations,
integration can proceed speedily for those ready for it, avoiding both the risk of a fortress
Europe (the Eastern countries will be inside the Union) and the perils of not deepening enough
European integration when Europe becomes larger and much more heterogeneous.

France and Germany introduced the concept of closer cooperation in a joint letter
from Kohl and Chirac to the Madrid European Council in December 1995, present-
ing enhanced cooperation as inevitable: “If we don’t do it inside the EU, we will do it
outside.” And they had done it before with the Schengen agreements.

French President Chirac declared in March 1996: “France proposes that the States
that have the will and the capacity be allowed to develop closer cooperation among
themselves . . .,” and shortly before his Prime Minister Juppé had said in the National
Assembly: “Let us have the courage to state that tomorrow’s Union will be composed of
two distinct levels: a common law or de jure Union, with its present 15 States plus those
who will join us; in the core of this Union, of its first circle, there will be a second one,
more limited but adaptable, with a small number of States working with France and
Germany, ready to go further and faster than others, in areas such as money or defence.”

One has to know, however, that whenever a French politician spoke about closer
European cooperation in defence matters, the idea was to reduce the American influ-
ence in Europe and NATO, hence something that Germany was not ready to accept.

However that may be, the concept of closer cooperation provoked immediate con-
troversy: viewed by some as a fragmentation bomb, by others as essential to the sur-
vival of a cohesive Europe, it was discussed on numerous occasions. For a long time
it looked as if the profound hostility which it aroused would prevent it ever getting off
the ground; it would either be hedged around with so many conditions that it would
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be stripped of any real content or a majority would insist that it would require una-
nimity to be triggered. Moreover — and this was perhaps one of its attractions — its
supporters had never specified exactly what they intended to use it for.

Anyway, in the spring of 1997, the Dutch Presidency included enhanced
cooperations in the first draft of the treaty, with the hope of selling France and Ger-.
many the idea of a new Treaty concluded in Amsterdam.® These countries had voiced
their preference for intergovernmental decision-making inside the cooperations. But
the Benelux countries insisted that treaty rules had to apply inside cooperations, so
that the Commission, the Parliament and the Court could play a similar role than in
normal Community situations (only similar, given that enhanced cooperation norms
would only apply in participating member states). The Benelux countries defended
such an ad hoc supranational structure inside cooperations because of the benefits
smaller countries have traditionally obtained when the Commission or the Court has
been involved, by comparison with an international situation.

The European Commission was initially against enhanced cooperations, specially
in majority voting areas. Enhanced cooperations were not really needed when you
could adopt EU legislation by majority voting. In these situations, the resort to an
enhanced cooperations would be a break with a great political achievement of the
Union, majority voting, based on a principle of democracy and solidarity. The Com-
mission was also afraid of not having an important role to play inside cooperations
and in their launching. In addition, it could foresee many technical problems in the
management of different communities, which would increase the complexity and the
lack of transparency of the Union.

Most non-founding Member States actually did not like the idea of enhanced
cooperations, at least not in the Community pillar. The UK was clearly against this
type of flexibility, very different in its political effects from opt-outs and opt-ins. The
integrity of the internal market was at stake. Moreover, the UK was seriously con-
cerned about the idea of signing a blank check and not being able to control the
results of the ensuing enhanced cooperation. For the UK, an authorization to act in
the name. of the EU without the consent of other Member States was an invitation to
those States to act against their wishes. The UK repeatedly demanded an unanimous
decision to launch an enhanced cooperation. The newly elected labour government
finally accepted a compromise.

Spain, Greece and Portugal were very reluctant to accept enhanced cooperations
in the Community pillar. They knew that participation in some of these cooperations
could increase their production costs and decrease their competitive edge in the inter-
nal market, because of the new norms they would have to apply, i.e. norms with
higher standards of consumer and environmental protection. They also disliked the
idea of remaining outside cooperations and not being able to influence rules that,
sooner or later, they might have to apply. These countries were also concerned with

9 For the following see JM. de Areilza: Enhanced Cooperation in the Treaty of Amsterdam: Some
Critical Remarks (1998).
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the future of regional policies if enhanced cooperations ever took place in this area.
Spain’s strategy was to try to limit as much as possible the Community’s areas where
enhanced cooperations could be launched.

In spite of the opposition of many Member States, Germany, France and the Ben-
elux were able to turn the issue of enhanced cooperations from a question of principle
to a practical problem, a technical discussion on how to do it. Enhanced cooperations
became more important to them because of the lack of progress in many areas of the
1GC. A modest outcome of the Conference was less worrying if enhanced cooperations
were codified: they would facilitate agreement in the future among member states
with similar social and economic interests. _

The Amsterdam Council devoted almost no time to the negotiation of enhanced
cooperations rules. It was the last issue on the summit agenda. The deadlock over
institutional reform and the impossible task of having the heads of Government and
State review all the contents of the new Treaty in less than two days, explain the fact
that enhanced cooperations were born not with a bang, but with a whisper.

The main features of the concept of closer cooperation in the Amsterdam Treaty
are as follows:

It applies to the first and third pillars. In the case of the Common Foreign and Security
Policy (CFSP), the “constructive abstention” facility was thought adequate to meet require-
ments. In the case of CFSP decisions, flexibility is required not as regards policy but for spe-
cific measures dictated by the constantly moving target of international events. The possibility
of acting with the abstention of some Member States is a response to this.

It is, by the way, rather doubtful whether the “constructive abstention” will really
work in practice. An abstaining Member State shall not be obliged to apply the deci-
sion taken by the Council, if the abstention is qualified by a formal declaration. Arti-
cle 23 sec. 1 of the Union Treaty gives no indication as to the content of such a formal
declaration, which certainly does not require what a member State has to declare
under Article 23 sec. 2 (important and stated reasons of national policy). So all that is
required under sec. 1 is to say “we formally abstain.” On the other hand the abstain-
ing State shall refrain from any action likely to conflict with or impede Union action
based on the Council’s decision. If we assume that the Council’s decision is a total
trade ban on a third State for whatever reason, a ban that comes as a Community
regulation under Article 301 EC-Treaty, adopted by qualified majority, but binding
for all Member States: What about the Member State that “formally” abstained in the
Council? Can it go on “trading with the enemy”? If not, what was the abstention good
for?'0 But this is a different problem that leads us away from our subject. I will come

10 Had the Amsterdam Treaty already been in force, Council Regulation (EC) No. 1901/98, OJ L 248/1 of
8 September 1998 (denying landing rights for the Yugoslav Airline) would have been a practical example,
because Greece and the UK opposed that Regulation in the beginning. Cf. also J. M o n a r: “The European
Union’s Foreign Affairs System after the Treaty of Amsterdam: A Strengthened Capacity for External Action?,”
2 European Affairs Review (1997), p. 413 f., 430.
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back to CFSP and enhanced cooperation, because the Nice Treaty did extend that
cooperation to the CFSP.

Coming back to the Amsterdam Treaty, the concept of closer cooperation consists
of certain provisions common to pillar 1 and 3, i.e. Articles. 43 and 44 of the Union
Treaty, and of provisions specific to each of the pillars (Article 11 EC-Treaty for the
Community and Article 40 EU-Treaty for the third Pillar)."

Closer cooperation in the Amsterdam Treaty is governed by strict conditions. If -
they are really workable, is open to doubts. The treaty does not list areas where closer
cooperation is authorised or ruled out, but lays down a number of principles, some of
which are subjective ( closer cooperation must be aimed at furthering the objectives
of the Union and must only be used if these objectives cannot be attained by applying
the normal procedures), others objective (at least a majority of Member States must
be involved, closer cooperation must not affect areas of exclusive Community com-
petence or citizenship, nor may it result in discrimination or affect Community poh-
cies, actions or programmes).

In community matters, the Commission ensures compliance with these criteria,
which are subject to review by the Court. When presented with a request for closer
cooperation, the Commission will submit a proposal only if it believes all the condi-
tions — including those requiring a subjective opinion — are met (Article 11(2)). In
matters relating to the third pillar, the Commission must present an opinion to the
Council (Article 40 sec. 2 EU-Treaty). In both cases the European Parliament is con-
sulted.

The decision to trigger the process of closer cooperation is taken in the Council
by qualified majority. This is certainly essential to the credibility of the entire con-
cept; had it required unanimity, its purely theoretical character would have been obvi-
ous. However, the price for qualified majority was the introduction of the same veto
system as applies to the CFSP under Article 23 sec. 2 of the EU-Treaty, a veto system
which, by the way, is nothing else but the first codification of the “Luxembourg com-
promise” of 1966.

A basic principle underlying the system is that enhanced cooperation arrange-
ments are open to any Member State wishing to participate. The details are as fol-
lows:

— in the case of Community matters, a Member State wishing to participate in an
existing closer cooperation arrangement must notify its intention to the Council and
the Commission, which must issue an opinion within three months. A month later the
Commission must reach its decision, including any additional measures it deems nec-
essary (Article 11(3));

~ the procedure for the third pillar is the same up to the point where the Commis-
sion issues its opinion. One month later, the Council is deemed to have authorised the
participation request unless it decides by qualified majority to hold it in abeyance, in

" SeeM. Ruffert,in: Ch.Calliess, M.Ruffert (eds.) EUV/EGV (1999), Art. 11: Hatje,
in:J. Schwarze (ed), EU-Kommentar (2000), Art. 11 EGV.
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which case it must give the grounds for its decision and set a date for the request to be
reexamined (Article 40(3)). '

Not one initiative for closer cooperation has become known since the Amsterdam
Treaty entered into force on 1 May 1999. Time might have been simply to short,
given the fact that the next Intergovernmental Conference started already in early
2000. But a more credible explanation could be that closer cooperation was not
a concept that the existing Union desired, but rather a concept for the time when
enlargement would begin.

3. Enhanced Cooperation under the Nice Treaty

Originally, a revision of the articles on closer cooperation was not part of the
agenda for the Intergovernmental Conference 2000, since this was not part of the
“Amsterdam-left-overs.” But after the European Council Summit in Feira (Portugal),
closer (now “enhanced”) cooperation became part of the mandate of the Conference.
And soon this issue became the one where most progress was made during the nego-
tiations. A gradual easing of attitudes that were at first hesitant or downright hostile
led to a broad consensus, marking clear progress over the achievements at Amster-
dam (Articles 40 and 43-45 TEU).

A number of smaller and medium-sized Member States that were initially suspi-
cious of an initiative emanating essentially from their larger counterparts — followed
by the founding members of the Union — were gradually won over to the movement in
the hope that it might help them consolidate a relative advantage over the applicant
countries, which would in any case be relegated to a second or third “division” for an
indeterminate period after accession. “Since we are heading for a less homogenous
Community, let’s at least be in the leading group” seems to have been the argument
that won the day. This shows the different paths that lead to closer cooperation and
also highlights the inherent difficulties in applying the arrangements in practice.

Nevertheless, the step was taken, with fewer problems than might have been ex-
pected at the start of the negotiations, enabling the French Presidency to redraft in
November the relevant provisions of the Amsterdam Treaty in sixteen clauses, di-
vided into four categories: 1. The general principles governing the whole mechanism,
2. Clauses applicable in the context of the EC Treaty, 3. Clauses applicable under
Title VI of the EC Treaty and 4. Clauses which may be applicable under Title V of the
Union Treaty (CFSP).

However, during the endgame of the negotiations, Tony Blair persuaded the French
Presidency to remove defense from proposals on enhanced cooperation. This ques-
tion formed part of the final compromise, but was also the subject of deep disagree-
ment during discussions on the independence of Europe’s military capabilities vist-
vis NATOQ, with France and Germany pleading in favour of an independent European
military force, in opposition to the UK. As a result, clauses for Title V apply only to
the other fields falling under the second pillar, i.e. for the implementation of a joint
action or a common position. Consequently, enhanced cooperation of this kind can-
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not be used for issues that have military implications or which affect defense matters.
The authorisation for enhanced cooperation in these areas is given by the Council
after receiving the opinion of the Commission, particularly on their consistency with
the EU’s policies. In spite of the fact that the Council decides by qualified majority,
each Member State may ask that the matter to be referred to the European Council,
who could stop the process only by a unanimous decision, the so-called emergency
brake clause. '

In the general clauses, it is worth pinpointing two important developments: the
minimum number of Member States required to instigate enhanced cooperation is
established at eight, and unanimity is no longer necessary for the mechanism to be set
in motion. Other provisions stipulate that the acquis communautaire must be respected,
that areas where the Community has exclusive powers must be preserved, that the
internal market must not be affected, and that the mechanism must be open to all
Member States. The other clauses lay down that enhanced cooperation may be en-
gaged only when it has been established that it is impossible to follow the normal
procedures provided for in the Treaty, that the participation of the greatest possible
number of Member States must be encouraged, that the relevant operational expendi-
tures should in principle be borne by the participating countries, and that consistency
with union policies must be guaranteed.

As regards enhanced cooperation under the EC Treaty, the transition to majority
voting is offset by the possibility for any Member States to refer a question to the
European Council before the Council of Ministers takes a decision. Furthermore,
when enhanced cooperation concerns an area that comes under the co-decision pro-
cedure, the assent of the European Parliament is required.

Extending the mechanism to the second and third pillars was more problematic,
in particular its introduction to matters falling under the common foreign and security
policy, which was eventually dropped as far as defense matters are concerned.

Two other points were discussed at the summit: the possible exclusion of certain
matters from the scope of enhanced cooperation (e.g. internal market and cohesion
policy issues), and the role of the Commission and Parliament when enhanced coop-
eration is triggered or non-participating Member States seek to join it. Enhanced co-
operation must undermine neither the internal market nor economic and social cohe-
sion. The Commission’s right of proposal and Parliament’s right to be consulted is
guaranteed, although in matters relating to the second pillar, the Commission merely
gives an opinion, while Parliament is simply informed.

In the end, the “enhanced cooperation package” appears to be fairly well bal-
anced. It ensures that the EU will not stagnate by, on-the one hand, allowing Mem-
ber States who so wish to advance, subject to certain conditions, while guarantee-
ing the others the right to be able to join the leading group. By preserving the
Community framework and the cohesion effort, the enhanded cooperation mecha-
nism appear capable of keeping Europe on track towards ever-tighter integration,
while allowing each country to go along this route according to its own rhythm and
special needs.
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It is true the closer cooperation mechanisms will usher in what has variously been
termed a two-speed, a /a carte or “variable geometry” Europe. It is also true that such
arrangements may affect the Community method, which until recently was based on
the need for everyone to go down the same road together. We might say that the old
argument over “widening versus deepening” has been decided, with enlargement tak-
ing priority and concerns about the perfect cohesion of the whole edifice being left
aside — at least for the moment. We may fear that in so doing the Community is
heading towards a free trade area rather than a political Union. This is plausible, but
we should not rule out a certain degree of optimism: the same fears were voiced when
the first opt-ins and opt-outs were introduced, but were not borne out by the facts. In
the end, these mechanisms operated like a locomotive pulling the latecomers in the
desired direction, and may be that enhanced cooperation will have the same effect.
The institutional framework offers the necessary guarantees, and the change of mind
of several small Member States points in that direction.

Only the future can answer this question. In any event, given the political neces-
sity of eastward enlargement and doubts over the long-term goals of European inte-
gration, enhanced cooperation appears as a more reasonable and calculated risk than
as a retrograde step in that process. Furthermore, enhanced cooperation could be
considered a materialization of the constitutional tolerance principle.

With the revision in the Treaty of Nice, enhanced cooperation has become work-
able, mainly because the veto has been abolished. Raising the matter before the Euro-
pean Council (Heads of State and Government) might postpone the process, but will
not prohibit it. The detailed conditions laid down in Art. 43 are reasonable, but do not
erect an insurmountable barrier in front of a serious plan for enhanced cooperation.
And the fact that all Council Members may take part in respective deliberations, but
that only those participating in enhanced cooperation shall take part in the adoption of
decisions will prevent situations as the recent one in which Denmark’s vote was deci-
sive for electing a Finish general (and not one from Italy) as chairman of the European
Union’s Military Committee, although Denmark had opted out of all defense matters.'?

The fact that enhanced cooperation has become workable does not necessarily
mean that it has to be applied. The weekly journal “Economist” wrote during the last
stage of the Intergovernmental Conference 2000: “An enlarged European Union must
learn to accommodate different ideas of what ‘Europe’ should be. If that means ‘two
systems,’ so be it.”!3 It is up to the future new members to prevent that at the end of
the day we will have “two systems” and thus loose what we have until now, and
notwith-standing transitional periods: One European Union.

IV. Conclusion

Did “Nice” make the Union fit for enlargement? In a technical way perhaps yes:
there are — with the exception of the future composition of the Commission —no “left-

2 Cf, Agence Europe, Daily Bulletin No. 7849 of 21 April 2001, p. 3.
13 The Economist, 2 December 2000, p. 22.
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overs.” But the amendments adopted or envisaged are just enough to cover the new
Member States, and this at the price of a much more complicated decision-making
process, hardly adequate for a Union of 27.

Much will depend upon the 2004 IGC, which, according to the Declaration on the
future of the Union, will “not constitute any form of obstacle or precondition to the
enlargement process.” And those applicant countries which have concluded acces-
sion negotiations, will be invited to participate fully in that Conference, others will
take part as observers. How many will be in the first and how many in the second
group, depends upon the candidates themselves. Because one thing becomes clearer
and clearer: the date of accession will depend upon the progress made in the candi-
date countries. Mere political decisions, as in the case of the accession of Ireland,
Greece, Spain and Portugal, are not to be expected this time.™

4 See the analysis by G. S e g e11: “The Eastward Enlargement of the EU: A New Economic Diplomacy

for a United Europe?,” European Foreign Affairs Review (2000), p. 63 f.
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Introduction

Law enforcement cooperation in the European Union (EU) can be viewed as
a multi-layered pattern. First, at the supranational or intergovernmental level between
the member states of the EU, we find the European police office Europol, the Anti
Fraud Office (OLAF") of the European Commission, and the Schengen framework. .
The range has recently been expanded by the Task Force of Chiefs of Police and pro-
Eurojust, while the creation of Joint Investigation Teams and a European Police Col-
lege are under preparation. Second, at the national level we find several national law
enforcement facilities that are meant to improve the national coordination of cross-
border information exchange, international mutual (legal) assistance, and cross-bor-
der operational activities. Important in this regard are the Europol National Units
(ENU’s), the Interpol National Central Bureaux (NCB’s) and the national SIRENE?
offices, which function as 24-hour facilities for the verification of SIS3-alerts. Third,
on the sub-central and trans-regional level we find several cooperative ventures be-
tween police forces and/or judicial organisations across national borders. These forms
of cooperation often have a semi-formal character, to the extent that they can be
based on a memorandum of understanding or function on the basis of a semi-perma-
nent secretariat. Examples of this kind of cooperation are the Cross Channel Intelli-
gence Conference (Kent County Constabulary, France-in particular the Pas de Calais
area, and Belgium — in particular the Judiciary Police of the Ghent region);
NEBEDEACPOL, which is a longstanding cooperative venture between chiefs of
police in the Netherlands, Belgium and Germany, particularly in the Aachen—Li¢ge—
Maastricht area; and the Nordic cooperation which encapsulates all Scandinavian
states that are a member of the Nordic Union.

Notwithstanding the importance of the latter two layers of cooperation, this arti-
cle merely focuses on the supranational level. The article concludes with a brief exposé
about the consequences of EU-enlargement for international law enforcement coop-
eration. '

' OLAF = Office de la Lutte Anti-Fraude.
2 SIRENE = Supplementary Information Request at the National Entry.
3 SIS = Schengen Information System.
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Supranational and Intergovernmental Police Cooperation in the EU
Police Cooperation in the Treaty on European Union: An Evolution

The Treaty on European Union (TEU), which was concluded in Maastricht and
entered into force in 1993, marked the formal introduction of police cooperation as
.one of the policies to be furthered by the EU. The domain of police cooperation was
integrated in Title VI (the ‘Third Pillar’), which remained an intergovernmental area
of policy-making. Together with policy issues such as migration, asylum, external
borders, visa policy, customs cooperation, judicial cooperation in civil and criminal
matters, and the fight against fraud and drug trafficking, police cooperation was re-
garded as a sovereignty-sensitive issue. Hence, it was subjected to a decision-making
process strongly dominated by the dynamics between the Member States within the
Justice and Home Affairs (JHA) Council, which hardly allowed any scrutiny or ac-
tive intervention from the European Commission or the European Parliament. This
situation was slightly altered when, after the Intergovernmental Conference (IGC)
leading up to the Amsterdam summit, the TEU was revised. In particular Title VI
underwent considerable changes, first because it was renamed “Police and Judicial
Cooperation in Criminal Matters,” and second because some policy issues were
‘communitarised’ and hence moved to the First Pillar.* The linkage between these
policy issues was preserved through the introduction of an ‘Area of Freedom, Secu-
rity and Justice’ (AFSJ). Meanwhile, action plans have been developed and adopted
in order to progressively establish the AFSJ. Except for the Vienna Action Plan, which
was devised under the Austrian Presidency of the EU, it was the Tampere Summit
which marked a significant momentum in the consolidation of the AFSJ.

The Tampere Document: Further Institutionalisation

The Tampere Summit, which was held on 15 and 16 October 1999 during the
Finnish Presidency of the EU, resulted in several measures pertaining to police co-
operation. The “crime-fighting-chapter” of the Tampere document reveals a strong
institutionalisation trend.’

The first and most significant decision concerns the creation of Eurojust, which
will differ from the currently existing European Judicial Network (EJN). From the

4 Asylum, immigration, external border control, visa policy and judicial cooperation in civil matters
moved to Title VI. The Council will decide S years after the entry into force of the ‘Treaty of Amsterdam’
(which will be on 1 may 2004) whether these will be subject of qualified majority voting.

5 Commission of the European Communities, Secretariat General: European Council ~ Tampere — Presi-
dency Conclusions, Brussels, 16 October 1999 (SI (1999) 800).

6 EJN has contact points in every Member State and meets twice a year. It has its own telecommunica-
tions network and has been given a permanent secretariat. The contact points expedite requests for assistance in
criminal investigations or prosecutions and the network provides up-to-date information on the different proce-
dures and laws in the member states. (Joint Action of 29 June 1998 adopted by the Council on the basis of
Article K.3 of the Treaty on European Union, on the creation of a European Judicial Network (98/428/JHA).
See also: 10 Statewatch (June~-August 2000); http://ue.eu.int/ejn/index.htm.
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proposals’ it is clear that Eurojust will become an institutional entity, consisting of
national prosecutors-general, magistrates or police officers with similar competen-
cies. Its tasks will comprise the facilitation of an adequate co-ordination of national
law enforcement authorities and the support of criminal investigations into organised
crime, in particular on the basis of Europol analyses. The legal basis for Eurojust was
laid at the Nice summit, and meanwhile a pro-Eurojust has been created. It looks very
unlikely that Eurojust will be given the mandate to control, supervise or check Europol
activities. The European Commission regretted that no consensus could be reached in
Tampere about the creation of a European Public Prosecutor.® The (current) Belgian
Presidency of the EU has made the formal adoption of a legal instrument establishing
Eurojust one of its first priorities in the field of JHA-cooperation.’

Another fortification of institutional capacity in the field of transnational police
cooperation emerging from the Tampere-document is the creation of joint investigation
teams for the fight against drugs, man-smuggling and terrorism. In particular joint in-
vestigation teams were to be created without delay. This was formalised on the basis of
Atrticle 13 of the Mutual Legal Assistance Convention, which was adopted and signed
by the justice and home affairs ministers within the JHA-Council on 29-30 May 2000.°
This article provides that “by mutual agreement, the competent authorities of two or
more Member States may set up a joint investigation team for a specific purpose and for
a limited period, which may be extended by mutual consent, to carry out criminal inves-
tigations in one or more of the Member States setting up the team.” Moreover, the
Tampere programme demanded that rules had to be drafted to facilitate secondment of
Europol representatives to these joint investigation teams. In the meantime, the Council
has adopted a recommendation concerning the support of Europol to these joint inves-
tigation teams.!' One of the chief trends that can be spooned out from the Tampere
document is the repetitive call for a consolidation of Europol. In line with Article 30-2(b)
of the Treaty on European Union, Europol has acquired the competence to ask Member
States to conduct a (criminal) investigation.'? The (current) Belgian Presidency of the

7 E.g. “Initiative of the Federal Republic of Germany with a view to adoption of a Council Decision
regarding the creation of a Eurojust-team” (2000/C 206/01), OJ C 19.7.2000; Initiative of the Portuguese
Republic, the French Republic, the Kingdom of Sweden and the Kingdom of Belgium with a view to adoption
of a Council Decision setting up EUROJUST with a view to reinforcing the fight against serious organised
crime,” 10357, Brussels, 20 July 2000 (EUROJUST 8); “Décision du Conseil instituant une unité provisoire de
coopération judiciaire (AL + D),” Brussels, 29 November 2000.

8 The Commission subsequently adopted a proposal for the creation of a European Prosecutor to protect
the Communities’ financial interests (DOC/00/27). It sent the proposal to the (Nice) Intergovernmental Confer-
ence as an additional contribution. It was not adopted, however. See: Commission of the European Communi-
ties: Communication from the Commission. Additional Commission contribution to the Intergovernmental
Conference on institutional reforms. The criminal protection of the Community 5 financial interests: a Euro-
pean Prosecutor, Brussels, 29.09.2000 (Com (2000) 608 final).

9 http://www.eu2001.be/Main/Frameset.asp?reference=01-01&lang=en&sess=445390284&.

10 QJC 197, 12.07.2000, p. 1.

1 “Projet de recommendation du Conseil concernant I’appui d”Europol aux équipes communes d’enquéte,”
30.11.00, C 357, 13.12.00, p. 7.

12 “pogsibilités pour Europol de demander aux Etats membres de demander une enqugte,” 28.09.00, C 289,
12.10.00.
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EU investigates the possibility of a review of the Europol Convention, subsequent to
the extension of its mandate and its competence for all forms of serious international
crime which are listed in the annex of its Convention.'

Third, an operational Task Force of European Chiefs of Police has been estab-
lished, which — in co-operation with Europol — exchanges experience, best practices
and information about trends in cross-border crime, and contributes in the planning
of operational measures. Not without cynicism, some observers have remarked that
the Task Force represents the rebirth of the Trevi-era, which was characteristic be-
cause of its strong executive culture and its lack of transparency about what had been
decided. During the Swedish EU Presidency in the first half of 2001, the Task Force
reported about strategies against man-smuggling, and it will also make a final assess-
ment of the security measures that are crucial for the changeover to the euro.

Last but not least, the Tampere Summit resulted in a decision that national police
academies have to establish a network that — in time — can mature into a European
Police College (EPC) for senior law enforcement officials.!* Under the French Presi-
dency it was agreed that a network between national police academies would be cre-
ated on 1 January 2001. Such a network was effectively already in place and sup-
ported by the AEPC (Association of European Police Colleges).

The Incorporation of the Schengen Acquis into the TEU

The incorporation of the Schengen acquis into the TEU is based on Article 2(1)
of the Protocol annexed to the TEU and the Treaty establishing the European Com-
munity, often referred to as the “Schengen Protocol.” The integration process, which
was concluded in the early days of May 1999, entailed a definition of the acquis'® and
the determination of a legal basis in the TEU.!® The choice was one between EC
(communitarian basis), Title VI TEU (intergovernmental basis), EC/Title VI (dual
basis) or no legal basis at all (residue). The determination of the legal basis for the
Schengen Information System (SIS) proved to be a particularly difficult exercise, as it
bears relevance both to the control of the movement of people (which has become
communitarian law by virtue of the Amsterdam Treaty), and to aspects of law en-
forcement co-operation (which has remained intergovernmental).

13 ST9093/1/01REV1, 31/07/01, Initiative of the Kingdom of Belgium and the Kingdom of Sweden with
a view to adopting a Council Decision extending Europol’s mandate to deal with the serious forms of intema-
tional crime listed in the Annex to the Europol Convention.

¥ Council Decision establishing the EPC, OJ C 206, 19.7.00.

% Council Decision of 20 May 1999 concerning the definition of the Schengen acquis for the purpose of
determining, in conformity with the relevant provisions of the Treaty establishing the European Community
and the Treaty on European Union, the legal basis of each of the provisions or decisions which constitute the
acquis (1999/435/EC), OJ L 176, 10.7.1999.

16 Council Decision of 20 May 1999 determining, in conformity with the relevant provisions of the Treaty
establishing the European Community and the Treaty on European Union, the legal basis for each of the provi-
sions or decisions which constitute the Schengen acquis (1999/436/EC), OJ L 176, 10.7.1999.



POLICE CO-OPERATION IN THE EUROPEAN UNION: AN UPDATE OF EVENTS 297

The Schengen provisions on police co-operation are affected by the incorporation
into the EU at three different levels.!” The first level concerns administrative adapta-
tion: the Schengen structures have been strongly enmeshed with national administra-
tive structures, and the implementation of Schengen has been noticeable in a number
of ways: the creation of mobile patrols along the internal borders, de-centralised in-
formation centres that are connected with the SIS, direct access to the SIS by different
law enforcement agencies,'® new passenger infrastructures at airports and other ex-
ternal border crossings, the development of radio- and telecommunication infrastruc-
tures in border areas, the introduction of new identity cards, etc. At the national level,
these implementation effects have forged new co-operative ventures between differ-
ent law enforcement agencies and new inter-institutional relationships with govern-
ment,

The second level is that of institutional adaptation: former Schengen working
groups had to be integrated into the Council Working Group structure. The structure
has preserved the status of some of these expert Schengen groups, such as the Schengen
Evaluation Party (senior civil servants), and the three Working Parties on Information

" System (SIS), Information System (SIS) Technology and SIRENE. All of them reside
under the “Police and Customs cooperation” structure. The Schengen Executive Com-
mittee has merged with the JHA Council, and the Central Group has merged with the
Article 36 Committee.!® Moreover, the Schengen Secretariat has been integrated into
the General Secretariat of the Council. 2

The third level is that of legal adaptation. In a material sense, the Schengen pro-
visions have been integrated into the different Titles of the TEU, but in a procedural
sense, the Schengen “law-making-engine” is now subjected to communitarian and
intergovernmental decision-making procedures. Some observers expressed concern
about a possible legal contamination, as most Schengen provisions were adopted
without national or European parliamentary scrutiny and integrated into the TEU

17 Seealso: M. den Boer, L.Corrad o: “For the Record or Off the Record: Comments About the
Incorporation of Schengen into the EU,” | European Journal of Migration and Law (1999), pp. 397418;
M. den B o er: “The Incorporation of Schengen into the TEU: A Bridge Too Far?,” in: J. Monar,
W.Wessels (eds.): The Treaty of Amsterdam: Challenges and Opportunities for the European Union
(2001), pp. 296-318.

18 According to a report issued by the British human rights organisation JUSTICE, SIS has a dual purose:
on the one hand, a policing role to maintain public order and security, and, on the other, an immigration role to
support enforcement measures to compensate for the free movement of persons. It currently holds around 9.7 mil-
lion files: of these 1.3 million relate to individuals who are either ‘unwanted aliens,” wanted for extradition,
missing persons or suspected criminals under surveillance (an overwhelming majority of these data — namely
89% — are for immigration purposes). The rest of the files — some 8.4 million — relate to stolen objects such as
stolen vehicles and documents. The system can be consulted from over 50.000 terminals (police, immigration
officials, embassy staff responsible for issuing visas). From: M.Colvin, M. Spe ncer, with the assistance
of P.N oorland er: The Schengen Information System. A Human Rights Audit (2000), pp. 7-8. No doubt the
number of terminals has risen considerably with the latest operationalisation of SIS in Finland, Sweden, Den-
mark, Norway and Iceland.

19 Previously called the “K4” committee.

20 Council Decision of 1 May 1999 laying down detailed arrangements for the integration of the Schengen
Secretariat into the General Secretariat of the Council (1999/307/EC), OJ L 119, 7.5.1999.
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without further judicial screening. Even though the legal basis has now been deter-
mined, legal obligations under the 1990 Schengen Implementing Convention have

continued until today.

Several provisions in the Schengen acquis apply to the field of police co-opera-
tion: relevant articles in the Schengen Implementing Convention, decisions of the
Executive Committee and the Central Group, and the Declarations of the Central
Group. The elements of the Schengen acquis which are most relevant for police co-
operation have been identified below. The new legal basis in the TEU?! for each of

these is as follows:

on police co-operation in the field of public order
and security)

SCHENGEN ACQUIS TEU and TEC
Article 39 (Mutual Assistance and Direct Information Articles 34 and 30
Exchange)
Article 40 (Cross-Border Surveillance) Articles 34 and 32
Article 41 (Cross-Border Pursuit) Articles 34 and 32
Article 44 (Communication Links) Articles 34 and 30(1)
Article 46 (Information Exchange via Central Law Articles 34 and 30(1)
Enforcement Authorities)
Article 47 (Liaison Officers) Articles 34 and 30(1)
Article 73 (Controlled Delivery) Articles 34 and 30(1)
SCH/Com-ex (97) 6 Rev 2, 24.6.1997 (Schengen Manual Article 30(1)

SCH/Com-ex (98) 35 Rev 2, 16.9.1998 (Forwarding

Atrticle 41 TEU,

the Common Manual to EU Applicant States) Article 207 TEC
SCH/Com-ex (98) 51 Rev 3, 16.12.1998 (Cross-border Article 30 TEU
police cooperation in the area of crime prevention and

detection when requested)

SCH/Com-ex (98) 52, 16.12.1998 (Handbook on Article 30 TEU
cross-border police co-operation)

SCH/Com-ex (99) 6, 28.4.1999 (Telecommunications Article 30 TEU
situation)

SCH/Com-ex (99) 7 Rev 2, 28. 4 1999 (Liaison officers) Article 30 TEU

21 A more elaborate discussion about the transfer of Schengen provisions on police cooperation to the
TEU can be found in: M.den B oer: “Not Merely a Matter of Moving House. Police co-operation from
Schengen to the TEU,” 7 Maastricht Journal of European and Comparative Law (2000), pp. 336-357.
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SCH/com-ex (99) 25, 22.3.1999 (General Principles .)%
governing the payment of informers)

SCH/Com-ex (99) 8 Rev 2, 28.4.1999 (General Principles Article 30 TEU
governing the payment of informers)

SCH/Com-ex (99) 18, 28.4.1999 (Improvement of police Article 30 TEU
co-operation in preventing and detecting offences)

In general, most of the provisions of the Schengen acquis on police co-operation
have effectively been integrated into Title VI, with the exception of the Executive
Committee’s decision on forwarding the Common Manual to the Applicant States,
which has a dual legal basis in the TEC and the TEU. Most provisions and decisions,
notably those with an operational character, will merge with Article 30 TEU (direct
information exchange, communication links, information exchange through central
authorities, liaison officers, controlled delivery, cross-border police co-operation in
detection and prevention, handbook on police co-operation, payment of informers).

Other provisions will be integrated into Article 32 (cross-border surveillance and
cross-border pursuit), Article 34 (mutual assistance/direct information-exchange, cross-
border surveillance, cross-border pursuit, information exchange through central au-
thorities, communications links, controlled delivery, liaison officers) and Article 41
TEU (forwarding the Manual to applicant states).

The logic of the “ventilation”-process is hard to understand. The reference to
Article 34 (as a legal basis for mutual assistance, cross-border surveillance, cross-
border pursuit, communication links, information exchange via central law enforce-
ment authorities, liaison officers and controlled delivery) means that a Title VI instru-
ment will have to be designed to rename them as EU-instruments. The secondary
legal basis for cross-border surveillance and hot pursuit is not Article 30 TEU, but
Article 32 (which says that the Council shall lay down conditions and limitations
under which the competent authorities may operate in the territory of another Mem-
ber State).

Moreover, there are apparent overlaps between the substance of some Title VI
instruments and the SIC. For instance, the information exchange between police
services in the Schengen Implementing Convention shows some similarities with
Article 7, para. 1 of the Mutual Assistance Convention, which rules that “(T)he
competent authorities of the Member States may, within the limits of their national
law and without a request to that effect, exchange information relating to criminal
offences (...).” Furthermore, the Convention on mutual assistance permits requests
wrapped up in (authentic) written or e-mail documents to be made directly between
the judicial authorities with territorial competence for their service and execution,

22 Although included in the Council Secretariat’s publication of the Schengen acquis, no official legal
basis was determined for this decision, presumably because of its resemblance to SCH/Com-ex (99) 8 Rev 2,
28.4.1999. '
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and returned through the same channels. This provision does not preclude, in spe-
cific cases, the possibility of requests being sent or returned between central au-
thorities of Member States. Although this provision does not apply to police serv-
ices as such, it also opens up a possibility for autonomous information exchange at
a sub-central level.

Another example of overlap concemns the Schengen provision on information
exchange? via central law enforcement authorities. The coverage of Article 46 SIC is
(the prevention of) public order problems. Central authorities may communicate and
receive important information with regard to the prevention of offences or threats to
public order and security. Co-operation flowing from this article mainly concerns
situations whereby many people from different countries come together (soccer, pop
concerts, demonstrations,?* blockades), and therefore pertains to groups of people
which — irrespective of their size — may constitute a danger to public order. The co-
operation, alias information-exchange, is not restricted to Schengen countries with
immediate borders, but also to transit Schengen states and Schengen states that are
not neigbours.

This article may be read in conjunction with the EU Action Plan on organised
crime,?® which recommends EU Member States to create centralised contact points to
enhance international co-operation (recommendation No. 1).26 Centrally guided in-
formation can be related to specific events.

“Schengenland” — which now covers a substantial part of Europe — accommo-
dates a dense web of liaison officers.?” They are seconded by or at different institu-
tions (Interpol, Europol), in the context of different frameworks (Schengen, bilateral
agreements), by non-European institutions (Federal Bureau of Investigation, Drug
Enforcement Agency, etc.), by different law enforcement agencies (police, customs,
immigration services, secret service), at different institutions (Europol, embassies,

23 Also based on Article 7 SIC, which provides for an exchange of all relevant and important information
relating to checks and surveillance at external borders, with the exception of data on named individuals.

24 This may be considered a very actual topic because Austria and Italy suspended the Schengen agree-
ment due to anti-globalisation protests. In: M. den B o e r: Mirror, Mirror on the Wall... Who's the Fairest of
them All? The Double Logic in the Imposition of JHA Instruments of Control on Candidate Countries, Paper
for Reflection Group on Diversity and Unity in the Enlarged European Union: What Influences the Process of
Transition and Adaptation in Central and East Europe?, Chaired by Jean-Luc Dehaene, 21-22 June, Brussels,
forthcoming as EUI Working Paper, Robert Schuman Institute, Florence 2001.

25 Action Plan to Combat Organized Crime, Adopted by the Council on 28 April 1997, OJ C 251, 15.8.97
(97/C 251/01). See also the follow-up plan: “The Prevention and Control of Organised Crime: A European
Union Strategy for the Beginning of the New Millennium,” OJ C 124, 3.5.2000.

26 Gee also Recommendation 19 of the Action Plan to Combat Organized Crime: “Central national contact
points, where they do not already exist, should be designated, while fully respecting the constitutional structure
of each Member State, in order to speed up the exchange of information and the completion of application
procedures for law enforcement cooperation, wherever a national authority in a Member State considers that it
would be more efficient to direct itself to a central contact point instead of making direct contact with the
authority in another Member State . . . . It is advisable that existing contact points, such as the Interpol NCB,
Sirene bureaux, etc. should be brought together in this central contact point, or at least, that close relations
between such units should be established.”

27 Seee.g. D.Bigo: Polices en Réseaux, l'experience européenne (1996); E.A. Nadelmann: Cops
Across Borders, The Internationalization of U.S. Criminal Law Enforcement (1993).
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consulates, central co-ordination centres, etc.). Hence, the secondment of Schengen
liaison officers is only one layer in a much larger constellation. The secondment of
liaison officers is experienced as “extremely efficient and useful for daily police prac-
tice,”?® mainly because it contributes to confidence-building and to the acceleration
of co-operation between police forces.

Article 7, 47 and 125 SIC provide for the possibility of seconding liaison officers
to the police or customs authorities of another State. Bilateral agreements can be
concluded between Schengen states concerning the secondment of liaison officers
from one police service to the other. Liaison officers are mandated with providing
assistance and advice, but they have no operational competences. In a bilateral or
multilateral framework, liaison officers can also represent the interest of one or more
other Contracting Parties. The Contracting Parties must inform each other of any
liaison officers seconded to third countries.? Interestingly, the Convention on Mutual
Assistance in Criminal Matters does not contain a provision on liaison officers, per-
haps because they have already been taken account of in Article 5 of the Europol
Convention.3

Deliveries of drugs and psychotropic substances are covered by Article 73 SIC, and
each case shall be weighed separately by the national authorities of a Schengen state.
Article 12 of the Mutual Assistance Convention also provides that each EU Member
State shall undertake to ensure that, at the request of another Member State, controlled
deliveries may be permitted on its territory in the framework of criminal investigations
into extraditable offences. It is clear that the scope of application of the Convention is
much wider than the SIC in this regard; interestingly, the Convention does not make
explicit reference to the normative basis for “extraditable offences” (neither does it
contain a reference to the EU Extradition Convention, nor to the extraditable offences
mentioned in the SIC). In concrete terms, this means that the scope of the Mutual As-
sistance Convention is widened to other crimes than drugs offences.

Finally, as law enforcement co-operation within the Schengen framework is con-
cerned, attention may be drawn to the special facultative arrangements that were drawn
up for the United Kingdom and Ireland.?! Article 4 of the Schengen Protocol deter-

8 Doc, 10846/1/99, Brussels S November 1999: /998 Annual Report on the Implementation of the Schengen
Convention.

2  No research has been done as to whether the Schengen and Europol Liaison Officers represent a com-
pletely different network, or act in tandem with each other. What has become clear, however, is that — except for
the Nordic countries — the joint secondment of liaison officers by two or more Schengen Member States has
hardly come off the ground; even a longstanding multilateral agreement like BeNeLux does not seem to have
resulted in the secondment of joint liaison officers.

30 Article 5 of the Europol Convention provides that: “1. Each national unit shall second at least one
liaison officer to Europol. The number of liaison officers who may be sent by Member States to Europol shall be
laid down by unanimous decision of the Management Board; the decision may be altered at any time by unani-
mous decision of the Management Board. Except as otherwise stipulated in specific provisions of this Conven-
tion, liaison officers shall be subject to the national law of the seconding Member State.”

3 M.Hedemann-Robinson: “The Area of Freedom, Security and Justice with regard to the UK,
Ireland and Denmark: The ‘Opt-in Opt-outs’ under the Treaty of Amsterdam,” in: D.O’Keeffe,PTwomey
(eds.): Legal Issues of the Amsterdam Treaty (1999), pp. 289-302.



302 MONICA DEN BOER

mines that the UK or Ireland can submit a special request to participate in some of the
provisions of the Schengen acquis.*? In the meantime, the Council has made a posi-
tive decision about the participation of the United Kingdom of Great Britain and
Northern Ireland to take part in some of the provisions of the Schengen acquis (in
particular the SIS). The UK will mainly participate in aspects of mutual legal assist-
ance and police co-operation, and not in aspects of immigration control.>* On 16 June
2000, Ireland also submitted its application to be part of the Title VI TEU Schengen
acquis.

Norway and Iceland, who are not members of the European Union, but who take
part in the Nordic Union, became associated with the implementation, application and
development of the Schengen acquis.3* The Association Agreement applies to the fol-
lowing areas: checks at external borders, short-stay visas, free movement of nationals
of third countries, settlement of disputes between states about residence permits, penal-
ties against carriers, protection of personal data, SIS and SIRENE, police co-operation
(Articles 39 to 43, 46, 47, 73 and 126 to 130 SIC) and judicial co-operation in criminal
matters. At the institutional level, a so-called Mixed Committee was created (Article 3
of the Agreement), consisting of representatives of the governments of Iceland and
Norway, the EU members and the European Commission, which is another telling ex-
ample of institutional complexity. It should be noted that the participation of Norway
and Iceland in the Schengen acquis is wider than that foreseen in the decision concern-
ing participation by the UK. The Schengen Agreement became fully operational in
Denmark, Finland, Sweden, Iceland and Norway on 25 March 2001.%

To conclude, with the incorporation of Schengen into the EU, many bilateral and
multilateral arrangements have been brought within the scope of the EU.36 It is not

32 Article 4 of the Schengen Protocol: “Ireland and the United Kingdom of Great Britain and Northern
Ireland, which are not bound by the Schengen acquis, may at any time request to take part in some or all
provisions of this acquis. The Council shall decide on the request with the unanimity of its members referred to
in Article 1 and of the representative of the Government of the State concerned;” Council decision of 29 May
2000 concerning the request of the United Kingdom of Great Britain and Northern Ireland to take part in some
of the provisions of the Schengen acquis; OJ L1131, 1.6.2000, pp 43-47.

3 Report of the 2229" Council Meeting — Justice and Home Affairs, Brussels, 2 December 1999, 1346/99
(Presse 386), p. 20. An area which falls beyond police co-operation, but which is illustrative for the complexity
of opt-out positions, is the Eurodac Regulation on the comparison of fingerprints of asylum applicants and
certain other aliens: this Regulation will apply both to Ireland and the UK on the basis of their respective
Protocols to the Amsterdam Treaty, and they wish to take part in the adoption and application of this Regula-
tion. Denmark was excluded because according to its Protocol, it had no possibility to sign up to a single act in
the area of asylum and migration when it was not Schengen-related, unless it concluded an intergovernmental
agreement with the Community. Meanwhile, Denmark has expressed its will to take part in the Eurodac system.
‘See also: Doc 11177/2/99, Rev 2, Schengen 74, Brussels, 29 October 1999.

34 Council Decision of 17 May 1999 on certain arrangements for the application of the Agreement con-
cluded by the Council of the European Union and the Republic of Iceland and the Kingdom of Norway concern-
ing the association of those two States with the implementation, application and development of the Schengen
acquis (1999/437/EC, OJ L 176, 10.7.1999).

35 Application de 1'acquis de Schengen dans les pays nordiques & partir du 25 mars 2001, doc. 6229/01
SCH/EVAL 11 COMIX 121, 26.02.01, Counseil AG (2331&me) pt. Al4.

36 Aninventory was made of all the bilateral arrangements and agreements conceming police and customs
cooperation (former Section 7: Art. 39 (4-5) SIC), Brussels, 27 November 2000.
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unlikely that this will result in a linkage between the formal “vertical” information-
exchange through national co-ordination points, and “horizontal” information-ex-
change in police border regions, which generally tends to carry 2 more informal,
autonomous and spontaneous character.

Furthermore, police co-operation currently within the remit of the EU is increas-
ingly acquiring an operational character following the integration of cross-border
competencies of the SIC into Title VI TEU. This “operational” expansion is strength-
ened by parallel developments, e.g. the “operative” character of Europol,>” and the
Convention on Mutual Assistance in Criminal Matters.3® Moreover, the Amsterdam
Treaty*® and the Action Plan against Organised Crime encouraged the acquisition of
a more multidisciplinary character through interagency co-operation between police,
customs, immigration and other specialised law enforcement agencies.

EU Police Cooperation before and after Enlargement

The European Union is expanding relatively fast. Within a few years time, it may
include 25 Member States. This will add significant pressure on the intergovernmen-
tal decision-making which has hitherto applied to police cooperation. In particular
the demanding combination between the unanimity requirement and the ratification
procedure within the Member States. With a hint of anticipation at the enlargement
process, the Amsterdam Treaty has been furnished with numerous provisions that
allow flexibility and multi-speed integration, particularly in the AFSJ.*° Examples of
flexibility notions are: time-clauses, facultative arrangements (e.g. concerning the
European Court of Justice), “rolling ratification,” #! tolerance of bilateral application
and development, reinforced co-operation and opt-ins. It remains yet to be seen whether
the introduction of flexibility clauses has made decision-making in the Third Pillar
more efficient, and what their effect will be when the JHA Council welcomes the
candidate countries.

37 Article 30, para. 2 (a).

38 [n particular through the creation of joint investigation teams. Report of the 2229 Council Meeting —
Justice and Home Affairs, Brussels, 2 December 1999, 1346/99 (Presse 386), p. 8.

3 Article 30, para. 1(a).

4 G.de Kerchove: “Un espace de liberté, de sécurité et de justice aux dimensions incertaines:
Quelques réflexions sur le recours aux coopérations renforcées en matiére de justice et d’affaires intérieures,”
inn M.den Boer, A.Guggenbiihl, S.Vanhoonacker (eds.): Coping with Flexibility and
Legitimacy after Amsterdam (1998), pp. 197-204.

41 “Before the Convention has entered into force pursuant to para. 3, any Member State may, when giving
the notification referred to in paragraph 2 or at any time thereafter, declare that it will apply this Convention in
its relations with Member States which have made the same declaration. Such declarations shall take effect 90
days after the date of deposit thereof.” Doc. 1286/99 contains a note which says that the Council Legal Service
has expressed doubts as to the inclusion of a provision on the anticipated application of the Convention. This
arrangement also applies to the Convention on Mutual Assistance in Criminal Matters (Art. 23, para. 2) “This
Convention shall, 90 days after the notification referred to in paragraph 2 by the State, member of the European
Union at the time of adoption by the Council of the Act establishing this Convention, which is the eighth to be
complete this formality, enter into force for the eight Member States concerned.”
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The Integration of Schengen by the Candidate States

The applicant states will have to integrate the full Schengen acquis upon acces-
sion to the European Union. They are not allowed to re-negotiate the contents of the
acquis, they have to adhere to the procedures, and they are not allowed to gradually
phase in (i.e. the opt-in arrangement is not applicable to them). Article 8 of the Schengen
Protocol provides that: “For the purposes of the negotiations for the admission of new
Member States into the European Union, the Schengen acquis and further measures
taken by the institutions within its scope shall be regarded as an acquis which must be
accepted in full by all States candidates for admission.” In a recently published chap-
ter on enlargement, Saryusz-Wolski — characterises the opt-in clauses of the Schengen
Protocol as “preposterously framed derogations” for some EU members.*? He argues
that some flexibility should be granted by the EU, but that a strict application of the
Schengen Protocol in principle would not allow for keeping the special arrangements
that some of the candidate countries have with their neighbours. His argument mainly
refers to the sensitivity of creating a new ‘hard border’ between the EU and neigh-
bouring countries in East Europe.

Several security aspects are related to the accession of new member states to the
European Union. First, there has been considerable discussion about the risks posed
by illegal immigration, organised crime and illegal drugs from areas around the Euro-
pean Union.** Second, most EU Member States have drawn up bilateral security ar-
rangements with the country on the other side of the external border, either on the
readmission of unwanted aliens, or on the quality of border controls and related law
enforcement aspects.** Germany gave a strong financial injection to Poland provided
it would readmit Germany’s unwanted aliens and it would co-operate on the improve-
ment of the external border controls (more border patrol officers, technical equip-
ment such as infrared cameras). Third, in the context of the pre-accession negotia-
tions, assistance is given to applicant states in a variety of ways (e.g. seminars,
language-training, knowledge about new investigation methods). The pre-accession
pact on organised crime*’ is an example of a Title VI instrument that seeks to encour-
age and formalise law enforcement co-operation with applicant states. Finally, the
decision on Europol’s information exchange with third states*¢ and the Convention
on Mutual Assistance in Criminal Matters (which is open to accession by any State

42 J.SaryuszWolski: “The Reformed European Union and the Challenge of Enlargement,” in:
J.Monar, W. W essels: The European Union after the Treaty of Amsterdam (2000), p. 63.

4 M.den Boer,G.de Kerch o ve: “A Hurdled Admission: The Integration of the Candidate
Countries into an Area of Freedom, Security and Justice,” in: V.Xronenberger (ed): The European
Union and the International Legal Order — Discord and Harmony (2001), pp. 315-329.

4 As for developments in Mitteleuropa, see the discussion in E. B o r t: “Introduction: Security and Co-
operation at the Eastern Frontier of the European Union,” in: M. Anderson, E.Bort (eds.): Schengen
& EU Enlargement. Security & Co-operation at the Eastern Frontier of the European Union (1997), p. 11.

45 “Pre-Accession Pact on Organised Crime between the Member States of the European Union and the
Applicant Countries of Central and Eastern Europe and Cyprus,” OJ C 220, 15.7.98 (98/C 220/01).

4 Council Decision, 12 March 1999 (1999/C 88/01), OJ C 88, 30.3.1999.



POLICE CO-OPERATION IN THE EUROPEAN UNION: AN UPDATE OF EVENTS 305

which becomes a member of the EU*’) signal a strong willingness by the current
Member States to involve applicant states at an early stage in joint intelligence and
operations against organised crime.

Conclusion

Internal security in the EU is becoming an increasingly complex issue. One im-
portant reason for this is that law enforcement cooperation is not restricted to one
supranational venue, but to many forums and frameworks that are situated at numer-
ous levels of governance and administration. Even when we narrow our focus to
events at EU-level, a colourful image of interrelated trends seems to emerge. In this
chapter, we have singled out four trends that seem to be pointers for the future. First,
with the Tampere summit, an undeniable impulse has been given to bolster the EU
institutional law enforcement capacity. Second, with the incorporation of the Schengen
acquis, the EU has has absorbed ‘horizontal’ processes of interregional cooperation
and has opened up the road for operational cross-border police cooperation. Third,
with the incumbent creation of Eurojust, police cooperation and judicial co-operation
in criminal matters will become inseparable processes. The improvement of judicial
control and democratic control*® on law enforcement cooperation can be considered
as pertinent questions on the JHA agenda in the near future. Fourth, the accession of
the candidate countries will soon put additional strain on the JHA-decision-making
machinery, and more importantly, throws a challengingly new perspective on the in-
ternal security situation in Europe.

47 The Convention applies ninety days after deposit of its instrument of accession (Article 24).

48 See the proposal of Commissioner Antonio Vitorino to establish an institutionalised information ex-
change between the national parliaments of the EU member states and the European Parliament concerning
control on Europol, followed by the establishment of a joint committee; Speech by Ant6nio Vitorino European
Commissioner for Justice and Home Affairs, Democratic Control of Europol, Europol Conference organised by
the Senate and House of Representatives of the Dutch States General The Hague, 8 June 2001 (http://europa.eu.int/
rapid/start/cgi/guesten.ksh?p_action.gettxt=gt&doc=SPEECH/01/274|0|RAPID&1g=EN).
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Introduction

The Single European Act, 1986 (SEA) was the first targeted amendment to the
founding treaties.! It was a response to the stagnation? of the European (Economic)
Community? in the previous ten years or so, and an alternative to the completely new
Treaty proposed by the European Parliament.* The Commission’s White Paper on
Completing the Internal Marke?® presented to the European Council in Milan in June
1985 identified barriers under three headings:® 1. Physical, 2. Technical and 3. Fiscal.
It also included a timetable for completing the internal market by 1992.7

In addition to establishing the internal market, an area in which goods, persons,
services and capital would move freely without internal barriers,? the SEA provided
for the extension of qualified majority voting in relation to measures for the establish-
ment and functioning of the internal market.’ It also introduced a number of other
institutional'® and substantive amendments to the treaties, some of which comple-
mented the internal market.!! Independently of the amendments to the founding trea-
ties, the SEA for the first time, gave treaty recognition to the European Council,'?

! European Coal and Steel Community (ECSC) — 1951, European Atomic Energy Community
(EURATOM) - 1957 , European Economic Community (EEC) — 1957, Treaties.

2 The Fourth Joint Committee Report No. 29 Completing the Internal Market para 12 refers to (the fact
that) “for several years past, the Community has been drifting:” see paras. 1214 for wider criticisms.

3 Replaced by European Community (EC), article G.A.(1) Treaty on European Union (TEU-Maastricht).

4 National Economic and Social Council (NESC): Ireland in the European Community: Performance,
Prospects and Strategy, No. 88, p. 9, NESC, Dublin, 1989 (NESC 88). For an Irish parliamentary view on this
draft treaty see the Fourth Joint Committee’s Report No. 14 - European Parliament Draft Treaty establishing
the European Union.

5 COM (85) 310 final.

6 NESC 88, p. 227 “categorisation of the 300 proposals under these three headings is somewhat artifi-
cial.” This view arises from the use of the third category (‘technical’) to cover all non physical/fiscal barriers.

7 Although see Declaration No. 3 on “Article 8A of the EEC Treaty” on the legal status of this deadline

8 Now article 14 ECT.

? Now article 95.1 ECT — excluding fiscal provisions, free movement of persons and provisions relating
to the rights and interests of employed persons (now article 95.2).

10 The Court of First Instance for example — now article 225 ECT.

" Ja. Economic and monetary union, Economic and social cohesion, Working environment, Research
and technological development, Environment: discussed below. See too 1985 White Paper, para. 20 for other
areas of Community policy that interact with the internal market.

12 Article 2 SEA, repealed by article P.2 TEU-Maastricht, now article 4 TEU
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formally acknowledged the European Parliament as the title of what hitherto had

been formally termed the Assembly, albeit in a roundabout way'? it must be said.

Finally, it gave the first treaty base to European cooperation in the sphere of foreign

policy,'* within the context of what has been described as the threshold leading from

what had hitherto been essentially an economic Community to what was becoming -
also a political Community.'

The introduction of the concept of the internal market did not find universal fa-
vour at the time.'¢ However, with the benefit of hindsight, one can point to the impe-
tus it gave for the elimination of existing barriers and the prevention of new barri-
ers.!” Ireland had acceded to the European Communities thirteen years prior to the
drafting of the SEA. The intervening years had been a period of adaptation and change
in Ireland.!® The SEA was the first opportunity for Irish input into the founding trea- -
ties and into long term Community goals.

This contribution seeks to present an overview of the (Irish) political evaluation
of the opportunities provided by the internal market in so far as it can be discerned
from the public records as well as some practical examples of the Irish response to the
concept of the internal market. This is done in the first instance by identifying the
Irish contribution to the drafting of the SEA. This largely reflected Irish concerns
regarding the balance between the centre and the periphery as well as some specifi-
cally Irish concemns. Parliamentary scrutiny provides an overview of political think-
ing on the SEA in general, and the internal market project in particular. This is done
by reviewing Oireachtas (Parliament) Debates and the regular'® reports on develop-
ments in the European Communities/Union by An Taoiseach (Prime Minister) to the
Dail (lower house) as well as reports by the (relevant) Select Committee of the
Oireachtas.®® In order to facilitate an appreciation of the changed and changing eco-
nomic context, expert economic comment is referred to.2! However, it should be noted

13 Article 3.1 SEA.

14 Title I11, article 30 SEA (repealed by article P.2 TEU (Maastricht): now Title V TEU).

15 Crotty v An Taoiseach 2 CMLR (1987), pp. 666, 725.

16 Seeia P.Pescatore: “Some critical remarks on the ‘Single European Act,”” 24 CMLR (l 987),p. 9.
The Commission’s 1985 ‘new approach,’” namely that of mutual recognition of standards rather than
complete harmonisation has been described as an important innovation. In addition, there was acknowledge-
ment of the linkage of the suspension of internal borders with strengthening of the research and technological
base of the Community’s industry and the co-ordination of economic policies and the EMS and the enhancing
of the Structural Funds, see i.a. NESC 88, pp. 6-11.

18 NESC 88 - terms of reference.

% European Communities Act, 1972, s. 5 provides that the Government shall make a report twice yearly to
each House of the Oireachtas on developments in the European Communities. They are indicated here as the
Twenty-Seventh, Thirty-First etc. Report (on the Developments in the European Communities/Union)

20 Formerly the Joint Oireachtas Committee on the Secondary Legislation of the European Communities,
now the Joint Oireachtas Committee on European Affairs (sec below for current situation) —indicated here-as
Joint Committee Report No. 29 or 34 as appropriate. For an overview of the role, genesis of this Committee see
the (dated but valuable) insight offered by M.T.W. R 0 b i n s 0 n: “Irish Parliamentary Scrutiny of European
Community Legislation,” 16 CMLR (1979), p. 6.

2 For in-depth economic analysis pre-internal market see i.a. NESC 88. This is a study of Ireland’s com-
parative performance in the EC, incorporating an assessment of the impact on Ireland of EC membership, an
assessment of the problems and opportunities arising from the internal market as well as policy options to
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that the economic debate remains outside this personal contribution. Finally, some
practical aspects of implementation are offered, drawing on contact with the relevant
co-ordinating Government Department?? and on the memoirs of the Taoiseach of the
time.2? The main timeframe is that set out in the White Paper, namely from 1985-
1992. However, as this timeframe represents only the initial response to the barriers
identified and adoption of internal market measures have continued apace since then?*
(as can be seen from the official publications consulted), the post-1992 period will be
outlined is so far as it is practicable. Other areas covered by the Single European Act
(SEA) but falling outside the internal market measures per se will not be dealt with
here other than by brief reference.

Irish Response to the Internal Market
Background

Ireland is a small, open economy.?5 Accession to the European Communities in
1973 has been described as the logical outcome of the economic and political policies
pursued domestically since the 1950s.2¢ At the time of accession the main trading
partner was the UK.?’ By the time the SEA was adopted (1986) trading patterns had
changed?® but with no diminution in the importance of trade. The reliance on trade, as
well as the opportunity presented to address regional disparities, influenced the Gov-
ernment’s response to the concept of the internal market and the accompanying com-
plementing measures.?’

address these. A useful but more limited view is R. O’'D o nn e 1 I “The Internal Market,” in: P. K eatinge
(ed.): Ireland and EC Membership Evaluated (1991), pp. 7-41. For a post internal market analysis see R. O°’D o n-
nell (ed.): Europe. The Irish Experience (2000) which explores the impact of 25 years of EC/U membership
on Irish politics, society and culture, economy and public administration.

22 Department of Industry and Commerce at the time of the SEA, now renamed Department of Enterprise,
Trade and Employment. I am grateful to Mr Michael Greene of the Internal Market Unit for his very practical
help.

B G.FitzGerald: Allin a Life (1992). Dr FitzGerald was Taoiseach during the drafting and signing
of the SEA.

2% However, while adoption of internal market measures at EC level has continued apace, there have been
delays in corresponding transposition at national level. See i.a. European Commission - Commission Staff
Working Paper - http://europa.eu.int/comm/internal_market/ Internal Market Scoreboard (No. 8 (May 2001)
for most up to date situation.

2 See O'D onnell: “The Internal Market,” op. cit., supra, n. 21, pp. 15-32.

26 NESC 88, pp. 61-82.

27 D.Mc Alees e: “Twenty-five Years ‘A-Growing,””, in: O’'D onn e 1 (ed.): Europe. The Irish
Experience, op. cit., supra, n. 21, pp. 82-83, Table 2.

2 R.O’Donnell: “Extenal Trade Policy” — which concluded that EC membership has been beneficial
for Ireland’s external trade regime. For the changing geographical structure of Irish exports see Table 16.1 and
for imports see Table 16.2 (1955-1989). The lessening of the trade relationship with the UK and concurrent
increase in trade with the other EC member states can be seen.

2 See i.a Twenty-Seventh Report, p. 99. For an economic analysis of the threats and opportunities for the
Irish economy, as well as the overall regional dimension, presented by the completion of the internal market, see
NESC 88, pp. 225-394.
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Reflecting on the overall impact on the economy, the view has been offered that
more than just trade orientation and the Irish economic structures have been affected
by membership of the European Community. Considerable benefit has flowed from
a combination of negative and positive integration measures originally arising from
the internal market project, coupled with financial transfers and capital mobility.>°
The future presents a different challenge to that offered by the immediate post-acces-
sion period or the opportunities presented by the internal market and the accompany-
ing complementing measures successfully argued for (by Ireland) on behalf of the
peripheral regions during the SEA negotiating period. The effects of European inte-
gration — including the changes ‘primarily connected with the Single Market pro-
gramme’ have been described as a ‘surprise’ in that they were a) not anticipated at the
time of accession and b) they were to be enormously beneficial for the Irish economy.*!
Accession of the candidate countries will undoubtedly impact on the existing and
new Member States — including Ireland.?? It remains to be seen to what extent this
impact will also fall to be described as a “surprise.”

Inter-governmental Conference

Reference has been made to the Commission’s White Paper and the impetus it
gave to the internal market. While there was not unanimity, following the Milan sum-
mit and the Commission’s White Paper, in the (initial) response to convening an In-
ter-governmental Conference (IGC),3? Ireland was among those Member States which
supported the idea in order to examine ways of achieving the full potential of the
European Communities and with a view to achieving concrete progress on European
Union (sic). Five aspects were seen as relevant to this task:

— an improvement in the decision-making procedures of the Council of Ministers;

— an enlargement of the European Parliament’s role;

— better administrative arrangements and powers for the Commission;

— the extension of Community activities into new areas and

— the strengthening of political co-operation.

There was subsequent extensive Irish participation in the drafting of proposed
texts at both ministerial and official levels of the IGC. A number3’ of major themes

30 See McAleese,op. cit., supra,n. 21, p. 89 in which the profound changes experienced by the Irish

economy since 1972 are discussed

31 See McAleese,op. cit., supra, n. 21.

32 See NESC, European Union: Integration and Enlargement, No. 101, March 1997 (NESC 101) for an
assessment of the extent to which the changing situation and the challenges presented will require a deviation
from Ireland’s existing policy or alter its balance of interest in European integration. An appropriate strategy is
outlined.

3 Seeia. FitzGerald, op. cit, supra, n. 23, pp. 595-597. For an indication of the contribution of
Professor Dooge (former Irish Minister for Foreign Affairs/Senator) Chair of the ad hoc group established by
the European Council in 1984 to examine institutional reform and whose recommend-ations included calling
IGC, see Seanad Debates, Vol. 146, 28.3.1996 available at www.oireachtas.ie.

3 See Twenty-Seventh Report, Stationery Office, Dublin, January 1986, p. 94.

3 See i.a. ibid., pp. 94-95.



IRELAND AND THE INTERNAL MARKET 311

emerged from this process and were reported on to the Luxembourg European Coun-
cil in December 1985. These were:

- the internal market;

— the monetary capacity of the Community;

— the increase in the economic and social cohesion of the Community;*

— the powers of the European Parliament;

— the Commission’s implementing powers;

— research and technological development;

— the environment and

— social policy.

~ These formed the contents of the subsequent Single European Act.

Support for the SEA/Internal Market Project

In the main, the Irish (political) response to the major themes which emerged
from the IGC report to the Luxembourg European Council in December 1985 was
positive. The outcome was seen as fully reflecting the Irish concerns — on the imbal-
ance between the centre and the periphery — as advanced. In addition, specifically on
the internal market, in view of the importance of trade for Ireland as an exporting
country, the Irish input was seen as having achieved a modest degree of success.?’

The Dail (Lower House) was informed by the Taoiseach (Prime Minister) and the
Minister for Foreign Affairs on a number of occasions of the progress of the Single
European Act.?® Subsequent to it being signed but prior to it being formally presented
to the Ddil for debate, questions were raised conceming its anticipated impact in
Ireland. To a large extent® attention focused on the political aspects of Title III of the
SEA which, given the subsequent Crotty*® successful Supreme Court challenge —
does raise the question why the Government did not see fit to anticipate the need for
a referendum.*!

The internal market per se was less contentious although there were concerns
expressed.*? The extension of QMV to “several economic areas™’ and fears about
the impact of the removal of all barriers in the internal market on the Irish economy

36 Of particular concern to the less developed regions, including Ireland, see ibidem, pp. 97-98.

3 Seeia. ibid, p. 99.

3% The Single European Act — An Explanatory Guide, The Stationery Office, Dublin, para. 1.6

39 See for example Ddil Debates, Vol. 365, 30.4.1986, SEA, available at www.oireachtas.ic.

4 Crotty v An Taoiseach 1987 2 CMLR 666 — see below.

4 See FitzGerald,op. cit., supra, n. 23, pp. 600601 for his views on the necessity for a referendum.

42 See Thirty-Second Report, pp. 78-79 regarding the “elimination of internal frontiers and the effects of
the new and tighter budgetary disciplines” as they (affect) agriculture, and the ongoing concern about the
central vs periphery (im)balance, Thirty-Second Report, p. 84. The concem in this instance related to indirect
taxation and the consequent loss to the Irish Exchequer “running into hundreds of millions. With the public
finances in their present state this is not a situation we could contemplate with equanimity.”

43 Michael Bell, TD, (Labour party) see Ddil Debates, Vol. 365, 30.04.1986, SEA, available at
www.oireachtas.ie.
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and the need for compensation to offset this** were addressed by the Minister for
Foreign Affairs.*’ It is interesting to note that he expressly raised the retention of the
“veto in (other areas such as) the harmonisation of taxes and other sensitive areas.”
The retention of national competence for taxation remains of prime concern to Ire-
land.*6

This is not to say that there was not opposition to the SEA, for example among the
trade union movement. Given the contribution of EC measures — not least the usage
of article 118A%7 ECT introduced by the SEA - to improving the situation of the
worker, the subsequent volte face®® may be seen to some extent as recognition of this.
The attitude in political circles was also somewhat ambiguous. The Government at
the time was a coalition made up of two parties, Fine Gael and the Labour Party.
Some indication of the lack of warmth*® with which the Labour Party members were
seen to view developments in the European Communities can be inferred from the
fact that the legislative process to enable the SEA to be ratified was delayed at the
request of the Leader of the Labour Party. The delay was to allow the Labour Party
conference to be held prior to ratification in order to “minimise problems the Labour
Party might face in mobilising support by its deputies for ratification in the Dail.”°
This delay was exacerbated when Mr Crotty launched his successful challenge to the
SEA thus delaying the coming into force as provided.®!

However, while concerns were expressed the overwhelming official response was
to welcome the internal market concept. In the first place for the benefits envisaged as
ensuing from the consequent “huge market” for the Community as a trading bloc
allowing it to compete more effectively with its major competitors.*? Specifically for
Ireland, there was a welcome for the anticipated increased opportunities for Irish
exports and the enhanced attractiveness of Ireland as a location for mobile industrial
investment. Finally, the benefits flowing to the Community (from the internal market)
were seen as strengthening the Community’s regional development policies,*? and
thereby Ireland as a beneficiary of Community financing of these policies. In fact the
analysis went so far as to state baldly that it was “clearly in Ireland’s national interest

4 C.J.Haughey: TD - Leader of Fianna Fail (then Opposition) see Ddil Debates, Vol. 365, col. 2181,
2.05.1986.

45 Ddil Debates, Vol. 365, 30.04.1986, SEA, available at www.oireachtas.ie.

46 Govemnment of Ireland: Treaty of Nice White Paper, paras. 2.26/2.27 (dealing with QMV extension)
(2001). M. Mc Do well (Attomey General): Speech to Lawyers’ Group, Institute of European Affairs,
Dublin, 18% June 2001, available at http://www.ireland.com,

47 Now article 137 ECT on which several health and safety directives have been based: see for selection,
P.C onlan: EC Labour Legislation in Ireland (1996).

‘¢ O’Donnell,op. cit, supra, n. 21, pp. 181-182 points out that the Irish Congress of Trade Unions had
been opposed to accession in 1972 and also to the SEA, but by 1989 was promoting integration “in a campaign
entitled ‘Make Europe Work for Us.”

4% There has been a change in attitude in the intervening period.

% FitzGerald,op. cit., supra, n. 23, p. 600.

51 Crotty v An Taoiseach 1987 2 CMLR 666. See FitzGerald, op. cit., supra, n. 23, pp. 600-601 for
a response to this challenge

52 The Single European Act — An Explanatory Guide, The Stationery Office, Dublin, para. 2.28.

53 Now articles 158-162 ECT (Economic and Social Cohesion).
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that the Community’s internal market be fully achieved.”** The relevant provisions of
the SEA were seen as leading to this achievement.

Input into Drafting of the Single European Act

The Irish contribution to the drafting of the SEA can be traced to a number of
formal proposals to the IGC. While our focus remains the internal market, before
turning to the internal market per se, it will be recalled that in addition (to establish-
ing the internal market) the SEA achieved a number of things. While some of these
additional achievements can be regarded as complementing the internal market, oth-
ers can be regarded as balancing the anticipated effects of the removal of barriers and
the consequent increase in competition. Ireland, as a peripheral region of the EC,
stood to be adversely affected by a totally integrated market.>® The Irish articulated
the needs of the least favoured regions and emphasised the necessity for measures to
counter the potential threat posed by the internal market to these regions. The inclu-
sion in the body of the EEC treaty — as opposed to “just” the preamble — of reference
to the needs of the least favoured regions, specifically the need to promote harmoni-
ous development, to strengthen economic and social cohesion in the Community, and
to reduce disparities between the various regions can be seen as a response to the
concerns articulated.’¢ ‘

In addition, there were a number of substantive areas®’ of considerable concern to
Ireland specifically — the insurance industry® and capital mobility,* for example,
which were given a sympathetic hearing and response. As regards the adoption of
measures to “approximate” the laws, regulations and administrative actions in the
Member States in order to achieve the internal market, the SEA extended the quali-
fied majority voting procedure®® to the adoption of measures which have as their
object the establishment and functioning of the internal market — but with some ex-

54 The Single European Act, op. cit., supra, n. 52, para. 2.26.

55 The then leader of Fianna Fail, subsequent Taoiseach, expressed concerns about the impact of internal
market measures and the extension of QMV to their adoption: the Foreign Minister confirmed that for “taxes
and other sensitive areas veto remains.” The Foreign Minister also referred to the inclusion of “cohesion” at the
insistence of Greece and Ireland. See Ddil Debates, Vol. 365, col. 2181, 2.05.1986.

56 Now article 158162 ECT. See FitzGerald, op. cit, supra, n. 23, pp. 599600 “. . . (we) achieved
a very considerable measure of success, most of our proposals being eventually adopted. The provisions on eco-
nomic and social cohesion that emerged from this debate thus represented a breakthrough from the point of view
of Ireland and the other peripheral countries.” See also Twenty-Seventh Report, op. cit., supra, n. 34, pp. 97-98.
The subsequent change of Government did not result in a changed approach to the relationship between the
internal market and the need for economic and social cohesion: see i.a. Thirty-Fourth Report, p. 79.

57 See below “practical examples” for some further examples of favourable treatment specific to Ireland.

5% Declaration 5. “Declaration by the Government of Ireland on Article 57(2) of the EEC Treaty” (now
article 47.2 EC Treaty) for text see p. Conlan (ed.): EC/EU Legislation in Ireland (1994), p. 465.

59 Thirty-First Report, para. 11.17. Other cohesion countries were also granted an extension.

%  Now article 95.1 ECT. In referring to the “veto” or “Luxembourg Compromise” the Fourth Joint Com-
mittee s Report, No. 34, para. 16 stated that “According to the Department of Foreign Affairs the Government’s
view that Member States should be free to invoke ‘vital national interests’ in exceptional circumstances and
with substantial justification is shared by the majority of [our] Community partners and is not under threat.”
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ceptions. The exceptions®! cover fiscal provisions,* the free movement of persons
and the rights and interests of workers .

The new provisions also allow a member state to apply national provisions on grounds
of major needs as are referred to in article 305 or relating to two new areas, the protec-
tion of the environment or the working environment,* with the Commission monitor-
ing the situation to ensure that these national measures are not in fact arbitrary discrimi-
nation.%5 The claim has been advanced that the application of national measures as
described were included at the request of Ireland.® However, the national needs justify-
ing the application of national measures have been indicated as including “health” —not
the working environment which is the phrase actually used in the treaty — and also
terrorism and drugs — neither of which find expression in the treaty articles themselves.
Leaving this particular claim to one side, this amendment had a relevance for a poten-
tially delicate matter” which required sensitive treatment. The Irish aspect of this was
the perception in some quarters (in Ireland) that EC liberalisation of services would
lead to abortion. The EC aspect related to the right of Member States to apply na-
tional restrictions on specified and justified grounds even where harmonising meas-
ures had been adopted within the EC framework.%® Rather than provide the anti-Euro-
pean lobby with any potential arguments, support was sought and gained, for the
amended wording to reflect the right of application of national measures on a range
of grounds — including public morality — rather than on a more restricted range as had
been intended.® It is worth noting that the “debate” on the question of EC liberalisa-
tion of services leading to abortion in Ireland found further expression in the Treaty
on European Union (TEU). This took the form of a Protocol’® and subsequent Decla-

¢! Now article 95.2 ECT.

62 Direct taxation is a matter of considerable interest to Ireland, not least because of its favourable corpo-
ration tax regime. See too Joint Committee Report, No. 34, para. 17 regarding the “serious consequences for the
budget [the commitment to the harmonisation of indirect taxation, albeit by unanimous vote] could place in
jeopardy the continuation of the 10% rate of corporation tax, on which our whole ability to attract industrial
investment depends. Such a step could not even be contemplated, unless effective measures had been taken
under the heading of cohesion.” See too Thirty-Second report, p. 84 where Irish concerns (post SEA) on harmo-
nisation of taxation continue to be voiced. It is interesting to note that the change of Government (and thus of
Taoisigh) did not give rise to change in emphasis, particularly in relation to a) taxation and b) the (im)balance
between the centre and the peripheral regions.

6 Previously Articte 36 ECT, now Article 30 ECT.

% Now Article 95.4 ECT.

65 Now Article 95.6 ECT.

6  See Fourth Joint Committee Report, No. 34, para. 17.

6 Sec FitzGerald, op. cit, supra, n. 23, p. 599 — the delicate matter is that of abortion and the
perception that EC measures including internal market measures would lead to abortion being available in
Ireland. See below “some practical examples.”

% Now Article 95.4.

% FitzGerald, op. cit., supra, n. 23, p. 599.

7 Seetextin Conlan,op. cit., supra, n. 58, p. 425. This provides that nothing in the TEU or in the ECTs
or amending Acts would affect the application in Ircland of Article 40.3.3 of the Bunreacht. This article protects
the right to life of the unborn and the equal right of the mother. It fell to be considered in AGvX 2 CMLR (1992),
p- 277 involving a young rape victim. The High Court acknowledged a) supremacy of EC law: b) “service”
included termination of pregnancy and c) invoked public policy exception to prevent travel to another jurisdic-
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ration’! agreed some months after the TEU (and Protocol) had been signed. Two amend-
ments to the Irish Constitution providing for the right to travel to receive a service” and
to provide and obtain information on services” lawfully available in another Member
State serve to underline the sensitivity of the debate. While the internal market concept
is directed at economic integration the response in member states does not necessarily
restrict itself to a purely economic analysis — as the Irish response outlined shows.

Single European Act —in General

Mention in Ireland of the Single European Act, 1986 will usually call to mind the
challenge mounted by Mr Raymond Crotty, to the ratification of the Treaty by the Irish
Government.” Mr Crotty was of the view that the Act in itself was unconstitutional in
that it did not come within the constitutional protection offered by the 1972 amendment
to the Irish Constitution of 1937.7 He was unsuccessful in the High Court but ulti-
mately, albeit in a limited area, successful in the Supreme Court. The limited area suc-
cessfully challenged as being outside the licence given by the 1972 amendment related
to Title III of the Act. The provisions of this Title concerned European cooperation in
the sphere of foreign policy. The domestic legislation’® giving effect to the Single Act
omitted Title III. Nonetheless the court was of the view that although the people con-
ferred full freedom of action on the Government in matters of foreign policy, this did
not include the right to abdicate that freedom. Thus any fetter on the freedom to formu-
late foreign policy — such as envisaged by Title III — required legitimacy from the peo-
ple.” In the ensuing referendum there was a 70% vote in favour of ratification of the
Single European Act, with a participation rate of 45% of the electorate.”

Joint Committee Evaluation

The relevant Joint Committee’ of the Oireachtas (Parliament) gave considera-
tion in the first instance to the Commission’s White Paper on Completing the Internal

tion to avail of termination of pregnancy lawfully available. The Supreme Court did not address the EC issue in
its judgment in favour of the young victim thus avoiding potential conflict with the Constitution.

"I Fortextsee Conlan,op. cit.,, supra, n. 58, pp. 440-441. This provides that the Protocol (TEU) will
not limit trave! to receive a service or provide/receive information on service: an amendment to the Protocol will
be accommeodated if there should be a further constitutional amendment in Ireland.

2 Fortext see C onlan, op. cit, supra, n. 58, p. 633: now article 40.3.3 of the Constitution.

3 For text sce ibid., p. 634: now Article 40.3.3 of the Constitution.

" Crotty v An Taoiseach 2 CMLR (1987), p. 666.

S Bunreacht na hEireann Atticle 29.4.3.

6 European Communities (Amendment) Act, 1986.

" Crotty v An Taoiseach 2 CMLR (1987), pp. 666, 723.

8 Seeia. FMcMahon,F.Murphy: European Community Law in Ireland (1989), pp. 266-271. 1t
is somewhat ironic to note the hopes of the Fourth Joint Committee for a full discussion in Parliament on the
internal market — see Report, No. 29 (Completing the Internal Market) para. 88 and the reference to “onc
Member State (which) felt obliged to hold a referendum on the contents of the Act” — in the light of the
subsequent need for Ireland to hold a referendum.

7 For an outline of the reasons for the establishment of a Joint Committee on the Secondary Legislation of
the European Communities, its terms of reference and modus operandi see Robinson, op. cit., supra,n. 20.
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Market. A number of written submissions were received both from the public and
private sector, with follow-up consultations. While the public sector contributions®
were channelled through the Department of Industry and Commerce?! — the succes-
sor Department of which currently plays a co-ordinating role for all internal market
measures — the Department of Health also made a written submission. On foot of this
consultative process and of its deliberations the Joint Committee issued a report.®2

Some months later the same (Fourth) Joint Committee — having accepted that the
SEA fell within its terms of reference, gave the Act itself consider-ation and issued
a report.®? Given the pace of drafting and adoption of secondary legislation by the
institutions of the European Communities it is all but inevitable that the Joint Com-
mittee’s scrutiny of EC secondary legislation will be post rather than ante. It has been
acknowledged that the reports emanating from the Joint Committee play more of
a (useful) reference role than one stimulating political debate.?* The relevance of this
is to note that national input into EC legislation — primary or secondary — cannot
depend on lengthy Legislature timetables but will demand well prepared arguments
presented at the negotiating table. How this is done and how it reflects a democratic
input is a matter for each Member State.®> The candidate countries will have to be in
a position to adapt to this approach if their needs are to be reflected in measures
which will ultimately affect them.

The Joint Committee acknowledged the benefits to be reaped by the removal of
remaining barriers and the realisation of free movement, especially for an export ori-

For decision to establish Joint Committee on European Affairs to take over statutory scrutiny role see Ddil
Debates Vol. 143 26.4.1995 available at www.oireachtas.ie. For criticism of the perceived inadequacy of na-
tional scrutiny of EC secondary legislation see speech of Attorney General, Michael McDow el speaking
in personal capacity to the Lawyers’ Group at the Institute of European Affairs, Dublin 18.6.01 available at
www.Ireland.com. See too former AG John Rogers’ criticism i.a. of parliamentary scrutiny (and Treaty of Nice)
in Irish Times, 19.5.01, p. 8 also available at www.ircland.com. For response of Government and Opposition to
perceived need for “ongoing and effective parliamentary scrutiny” (of EC secondary legislation) see Déil De-
bates, 26.06.2001.

80 There were certain differences in emphasis to be detected between the political and official responses.
See Fourth Joint Committee, Report No. 29, Compieting the Internal Market where a more cautious note is
struck by those Government Departments responsible for the implementation of the internal market measures.
See in particular paragraphs Nos. 32, 35, 43, 46, 48, 49, 52, 54, 60, 61 where specific difficulties in the areas of -
national and regional quotas under (then) article 115 EECT: veterinary and phytosanitary controls: mutual
recognition of qualifications (general): foreign branches of financial institutions: insurance: transport: capital:
company law and taxation including indirect taxation (VAT): foodstuffs, pharmaceuticals and control on illicit
trade in drugs are envisaged.

81 Fourth Joint Committee Report No. 29, Completing the Internal Market, para. 2.

82 Ibid.

8 Fourth Joint Committee Report No. 34, The Single European Act, 3.12.1986.

% McMahon, Murphy,op. cit, supra, n. 78, para. 14.13. For a judicial view on the role of the
Oireachtas in the implementation of EC legislation (in Ireland) sec Meagher v Minister for Agriculture and
Food [1994] ILRM 1. The High Court found it unconstitutional that a Minister should amend an existing
statute (to comply with an EC directive) by devolved legislation. This was reversed by the Supreme Court which
i.a. examined the 1972 constitutional amendment and the meaning of “necessitated by obligations of member-
ship” in the context of transposing directives. One of the judges described the role of the Oireachtas as “sterile”
in the light of the “obligations of membership” under now article 249 ECT.

85 See McDowell,op. cit, supra, n. 79 available at www.ireland.com for some discussion on the
democratic aspect of national scrutiny of EC legislation.
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entated country like Ireland.® The fragmentation of the market was seen as one of the
main obstacles to economic growth in Europe and of course the internal market would
remedy this. At the same time, worries were expressed about Ireland’s peripherality
and the impact of stiffer competition on one of the weaker and less developed Mem-
ber States. This forum also articulated the need for a balance to be struck, namely for
the inclusion of economic and social cohesion elements within the Treaty. The Com-
mittee urged the Government to remind the other Member States of the terms of the
special Protocol attached to the Treaty of Accession®” which were seen as still rel-
evant. This Protocol linked the objectives of the EEC to the policy of industrialisation
being undertaken by the Irish Government, namely to raise the standard of living and
to reduce regional differences.

Given the timeframe in which this Committee scrutiny was taking place®® one
must question the relevance of this urging. Nonetheless it does serve to show the
importance of cogently arguing the individual case and in seeking support among the
Member States. The importance of Protocol No. 30 for the development of the Irish
economy cannot be overstated. The protection it offered for the Irish policy of incen-
tives to attract mobile investment has undoubtedly contributed to the current state of
the economy. Whether later accessions can avail of similar provisions is for those
candidate countries to explore.

Implementation of Internal Market Approximating Measures

It would not be practicable, in the light of the length constraints available to at-
tempt detailed examination of each and every internal market approxi-mating meas-
ure implemented in Ireland. However, even without embarking on a detailed exami-
nation there are general observations which can be made.

Transposition into Domestic Law

While the relevant Government Department (depending on the subject matter) is
involved in the negotiations in the working groups, leading to the drafting of internal
market approximating measures, there is one Government Department responsible
for co-ordinating the national position on internal market issues. Each Department is
responsible within its own remit®® with the Department of Enterprise, Trade and Em-

8  “For a country like Ireland that exports 66% of the products of its manufacturing industry — 80% of that
to the European Community — the benefits of the freeing of trade are obvious.” Report No. 34, para. 88. “From
Ireland’s point of view the implications for industry, including the financial services sector, are clear. Access to
a market of 320m people, without the present obstacles, should provide an opportunity to increase trade signifi-
cantly.” Fourth Joint Committee Report No. 34, para. 89.

87 For text of the Treaty of Accession and Protocol No. 30, see Conlan, op. cit., supra, n. 58, pp. 528,
610-611.

8  Report No. 29 is dated 4* June 1986 and Report No. 34 is dated 3rd December 1986. The first ratifica-
tion of the SEA took place on 13 June 1986.

89 Minister for Industry and Commerce (McCreevy) — “As Minister in charge of the internal market, it is
the responsibility of my Department to pursue the implementation of (these regulations) by other Departments.
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ployment® playing the co-ordinating role in view of the fact that the Internal Market,
Consumer Affairs and Tourism Council is the decision-making forum for internal
market measures.

There is no evidence discernible to suggest that Ireland pursues any particular
strategic approach in its choice of measures transposing internal market measures
into Irish Law.’! The acceptance of the supremacy of EC law ensures that transposi-
tion follows as required.? This is not to say that there have not been delays or diffi-
culties.®® Differing reasons for delays have been offered. Some commentators have
suggested that the sheer workload — not least the increased regulation in the wake of
the SEA and the internal market programme — coupled with national budgetary diffi-
culties resulting in recruitment cutbacks in the early 1990s had a knock-on effect on
the level of timely transposition — of internal market measures.** Less objective com-
mentators have suggested that delays have arisen as a result of complexity of subject
matter and the time taken for the Parliamentary Draftsman to produce the required
measure, or even low priority vis-a-vis other tasks.®* A further complicating factor
which (briefly intervened) was the High Court rejection of the common practice of
transposing EC directives by means of devolved legislation. The use of Statutory
Instruments when amending existing legislation in order to transpose a Directive was
held to be unconstitutional. This was reversed by the Supreme Court.*® Had the High
Court judgment prevailed, the practical impact would have been (even more) consid-
erable congestion in the legislative programme and all that this entails, arising from
the need to transpose EC Directives by means of statutes.

As a general rule, implementation of EC legislation in Ireland takes a number of
routes.”” Directly applicable measures enter automatically. Those requiring national
transposition have been introduced in three ways: by means of an Act of Parliament,

... it is the responsibility of each individual Department to put in train the regulations relating to its specific
area of responsibility. I am responsible for other operations of the Single Market and must report thereon to the
Government, but thereafter each individual Minister has responsibility.” See Ddil Debates, Vol. 429, 8.04.1993
available at www.oireachtas.ie

9%  Formerly the Department of Industry and Commerce (at the time of the SEA).

' I am grateful to Mr Michael Green of the Internal Market Unit of the Department of Enterprise, Trade
and Employment for his assistance and insightful comments

92 See i.a. Meagher v Minister for Agriculture and Food ILRM (1994).

9 See European Commission — Commission Staff Working Paper http://europa.eu.int/comm/internal_market/
Internal Market Scoreboard May 2001 — No. 8. For reference to Ircland’s performance see p. 1: “marginal im-
provement”; p. 3: Level of transposition; p. 6: “(Ireland) should urgently step up efforts”; p. 7: Delayed transposi-
tion of recent directives; p. 8: “(Ireland) preventing completion in several areas”; pp. 9—10: Environmental direc-
tives not transposed as due, prior to May 2001: p 11 Commission infringement proceedings — 119 at the end of
March 2001; p 12: Percentage of cases closed by 31.03.2001 — 37% (as percentage of cases opened 6.1998-2000).

% SeeB.L affan: “Rapid Adaptation and Light Co-ordination,” in: O’'Donnell (ed), op. cit., supra,
n. 21, pp 144-145.R. O’'D o nn e 1 I: “The New Ireland in the New Europe,” in: O’'Donnell(ed), op. cit.,
supra, n. 21, p. 185.

9 See exchanges on this topic between Co-ordinating Minister and Leader of Opposition (Fine Gael), in
Dail Debates, Vol. 429, 8.04.1993 available at www.oireachtas.ie.

9  Meagher v Minister for Agriculture and Food ILRM (1994).

97 See European Communities Acts, 1972, s. 3 and 1973 for appropriate mechanism. See McMahon,
Murphy,op. cit, supra, n. 78, paras. 14.9—14.11 for comment on this legislation.
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devolved legislation (Statutory Instruments) or by an administrative measure. Intro-
duction by an Act of Parliament ensures that the measure goes through the open
(time-consuming) parliamentary scrutiny process.’® Statutory Instruments, by their
nature, do not attract debate or attention. Administrative measures can be very diffi-
cult to find.

Reviewing the implementation of EC measures in general, and the internal mar-
ket measures® in particular, it is difficult to determine why one national transposing
mechanism is chosen over another.!®® What is clear is that internal market measures
are largely transposed into Irish law by the making of Statutory Instruments under
section 3.2 of the European Communities Act, 1972. In addition, in some cases sec-
tions'?! of Acts of Parliament are the transposing mechanism, in some instances,
existing legislation — primary and secondary — has been notified (to the Commission)
as conforming to the directives to be transposed. In addition, a considerable number
of measures have been transposed by non-statutory!%? means. These have been re-
ferred to as “Administrative Notices,” “Administrative Decisions,” “Administrative
Measures,” “General Orders,” “Circulars.”!%

The issue of transposition of internal market legislation into national law contin-
ues to receive a considerable amount of attention at EU level. The Stockholm Euro-
pean Council highlighted the importance of full transposition of internal market di-
rectives and urged a target of 1.5% to be reached by no later than the 2002 Spring
European Council meeting. The latest edition'™ of the European Commission’s In-
ternal Market Scoreboard shows that only 3 Member States (Sweden, Denmark and
Finland) currently meet this target. Ireland lies in joint 12th position with a non-
transposition rate of 3.3%. The Commission has estimated that, at the current rate of
improvement, it will take Ireland until 2006 to reach the 1.5% target, and this presup-
poses that all forthcoming directives will be transposed on time.

%  See exchanges on the practicalities of in-depth (prior to adoption) scrutiny of EC measures, between
Co-ordinating Minister and members of other parties in Ddil Debates, Vol. 429, 8.04.1993 available at
www.oireachtas.ie. This exchange is particularly relevant when contrasted with the post Treaty of Nice rejection
situation and the perceived need for greater parliamentary scrutiny of EC measures, seei.a. McDowell,
Rogers, supra.

9 See for example, National Implementing Measures to give effect to the White Paper of the Commission
on the completion of the internal market (situation at 30 April/31 October 1992), Commission of the European
Communities (1992).

1% There have been delays in implementing Internal Market Directives in a number of Member Statcs
(including Ireland): see i.a. http://europa.eu.int/comm/internal_market/en/update/score/score7.htm for details
of Member States’ implementation of Internal Market Directives.

101 «“Section” is the unit used in Irish statutes rather than “article.”

102 Jreland is not the only Member State to use non-statutory mechanisms in this way: in relation to the UK
see i.a. National Implementing Measures . . ., op. cit., supra, n. 99, p. 398. At the time of writing (July 2001),
of the relevant Departments’ plans for transposing the 85 Internal Market Directives which need to be trans-
posed by Spring 2001, only in one case is transposition by administrative action envisaged — a Department of
Health Directive dealing with medicinal products. I am indebted to Mr Michael Greene of the Single Market
Unit for this helpful information.

103 See i.a. National Implementing Measures . . ., op. cit., supra, n. 99, p. 81.

104 European Commission — Commission Staff Working Paper http://europa.cu.int/comm/internal_market/
Internal Market Scoreboard May 2001 — No. 8.
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Some Practical Examples of Internal Market Measures Specific to Ireland

Goods

A modest success was scored in relation to the selling of Irish whiskey on the
island of Ireland. Whiskey is sold in a number of different sizes, including the 0.071
litre size, known as the “Baby Power.”!% Despite the adoption of a directive!% pro-
viding that prepacked sparkling wines and spirits may be sold only in the volumes
laid down in the directive, Ireland succeeded in obtaining an open-ended derogation
to continue to sell this size (on the island of Ireland).!”?

Services

A recurring theme during debates on EC membership has been the perception
that free movement of services will result in abortion services being available. As we
have seen above, during the negotiations leading up to the SEA, the then Taoiseach,
cognisant of how liberalisation of the services sector might be presented, argued for
extension of the grounds for the justified use of national restrictions even where har-
monisation measures had been adopted.® These concerns regarding the perceived
relationship between liberalisation of services and abortion were subsequently re-
flected in a Protocol'® to the TEU and by it, to the ECTreaties. This Protocol, in turn,
was followed''® by a Declaration'! and two constitutional amendments.!!2

Capital

Although there was support for the principle of full capital liberalisation, there
was also concern to ensure that the pace of liberalisation would not endanger the
process of adjusting the Irish economy. For its part, the Commission recognised the
need for a longer transitional period for a number of countries not in a position to
liberalise immediately. The Government therefore sought — and was granted — an
additional extension.!® It is interesting to note that one commentator holds that fol-
lowing on from the internal market exercise, one of the effects of membership has

Power is one of the main brands of Irish whiskey. This term ‘Baby Power’ has taken on a generic role
106 88/316/EEC OJ L 143,10.06.1988.

97 Thirty-Second Report, para. 1.20.

FitzGerald,op. cit, supra, n. 23, p. 599 refers to national restrictions permitted (under then article
36, now 30 ECT) and goes on to say that “(I knew) that extreme right-wing opponents of abortion in Ireland (as
distinct from the mass of the population who were opposed to abortion in a rational and measured way) were
liable to raise a scare about any European commitment that they could present as in any way endangering our
right to legislate against abortion.”

109 Protocol No. 17 - for text see Conlan, op. cit., supra, n. 58, p. 425. The heading “Protocol annexed
to the Treaty on European Union and to the Treaties establishing the European Communities” does not convey
the contents in a clear fashion.

1% The TEU (including Protocols) had been signed in Maastricht on 7® February 1992.

' Declaration of 1 May 1992, adopted in Guimares (Portugal) — for text see C onlan, op. cit., supra,
n. 58, p. 440.

12 See above

3 Thirty-First Report para 11.17. See National Implementing Measures, op. cit., supra, n. 99, p. 405.
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been the fact that capital mobility has been enforced in response to the integration of
the goods and services markets.''*

Persons

The special travel arrangements between Ireland and the UK have been given EC
Treaty recognition.''> Removal of barriers to the free movement of persons as required
by the internal market provisions are thereby delayed. This agreed delay has arisen
because of a number of factors (apart from the special travel arrangements referred to).
A former Minister for Justice described the perceived needs against which protection
was sought.!!¢ Ireland has experienced an unprecedented increase in asylum seekers —
- and migrant workers.!!” Ireland has a history of emigration — although interestingly this
did not influence the Irish approach to EC membership.!!® This changed role has not
necessarily been an easy one for some sections of the Irish population.!'? This new
phenomenon has undoubtedly been influenced by the improved economy in Ireland —
facilitated by EC membership including the internal market.

Persons (establishment)

One internal market area of considerable concern to Ireland was the insurance
industry. This concern was not confined to the competitiveness of the sector in an
eventual single market but related to a rescue bid mounted by the Government for one
particular insurance company.'?® This rescue bid had been mounted because of the
impact a failed insurance company would have had. A unilateral Declaration,'?! draw-
ing attention to the sensitivity of the insurance sector in Ireland and hoping to be able
to rely on a sympathetic was noted by the IGC. This was in the context of Ireland
confirming its agreement to the application of QMYV to secondary legislation provid-
ing for the “taking up and pursuing” of activities as self-employed.

-On-going Concerns

The importance of trade (goods and services — and the accompanying mobility of
capital) for a small open economy like Ireland cannot be exaggerated. Although su-

W4 McAleese, op. cit, supra, n. 28, p. 97.

115 See Protocol on the application of certain aspects of article 7A of the Treaty establishing the EC to the
UK and to Ireland and Protocol on the position of the UK and Ireland (annexed to the TEU and ECT) by the
Amsterdam Treaty — see OJ C 340/97 and 99 of 10.11.1997.

18 Dgil Debates, Vol. 432, 17.06.1993 (Relaxation of Passport Controls) available at www.oireachtas.ie.

17 See Irish Times coverage of the Irish response to asylum seekers and migrant workers ~ particularly the
lack of an established policy for both categories available at www.ireland.com.

118 For an in-depth study of the role of free movement of workers in Ireland’s accession to the EC sec P. C o n-
1 a n: Die Bedeutung der Freiziigigkeit fiir Irland: Fallstudie Irland—Bundesrepublik Deutschland (1991).

1% See Irish Times coverage of the Irish response to asylum seckers and migrant workers — particularly the
lack of an established policy for both categories available at www.ireland.com.

120 See FitzGerald,op. cit., supra, n. 23, pp. 598-599.

12! Declaration 5. Declaration by the Government of Ireland on Article 57(2) of the EEC Treaty (now
article 47.2 EC Treaty) for text see C onlan, op. cit., supra, n. 58, p. 465.
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perficially of more domestic interest, the continuing emphasis on the perceived rela-
tionship between the liberalisation of services and the availability of abortion does
have a wider implication. This is because the argument continues to intrude into the
general debate (in Ireland) on European integration and was undoubtedly one of the
factors in the rejection of the Treaty of Nice by the Irish electorate.}??

Fiscal barriers were among those identified by the Commission’s 1985 White Pa-
per. During Accession negotiations Ireland was able to secure a favourable response to
the need for attracting mobile investment to Ireland'? to aid industrialisation. The ensu-
ing success of this policy has attracted criticism.'?* In the event taxes have had to be
modified — direct and indirect.'® However, as the Oireachtas Debates have shown,
concern for national retention of competence for taxation has always been a matter of
key concemn to Ireland. It remains a matter of key concern to this day. The Nice Euro-
pean Council saw a willingness to agree to relinquish the automatic right to a Commis-
sioner while retaining national competence for taxation.'?® There has been the sugges-
tion that ongoing EC perceived intrusion into this area might be a step too far.'?’

Conclusion

The completion (sic) of the internal market has been described as “perhaps the
most significant aspect of Ireland’s first 25 years in the EC.”1?® Specifically it has
been seen as central to the recovery and reorientation of the Irish economy and as
influencing the relationship between the state and the market — including the area of
state aids.'?® It will be remembered that a special Protocol'*® to the Treaty of Acces-
sion facilitated the role of the state in attracting mobile investment to Ireland and the
ensuing mobile investment has interacted with the internal market measures and the
development of the Irish economy.

As a general approach, the Irish “system” has been described as largely reactive
and agenda driven. A key tactic seems to be to concentrate on seeking to influence
proposals as they make their way through the drafting and decision-making stages.'3!
This means not just the Commission!3? drafting role but also building liaisons with

122 Qee Irish Times for May/June 2001 available at www.ireland.com for an indication of the debate.

123 Protocol 30 referred to supra.

124 L affan,op. cit., supra, n. 94, pp. 146-147.

123 McAleese,op.cit,supra,n.27,p. 92. 8. Cromie n: “Serving in New Spheres,”in: O’'Donnell,
op. cit., supra, n. 21, p. 149.

126 Government of Ireland: Treaty of Nice White Paper, paras. 2.26/2.27 (dealing with QMV extension)
(2001). See too P. C o n1a n: Submission on Treaty of Nice to Joint Oireachtas Ct ittee on European Affairs,
April 2001 (appended to Report — forthcoming).

127 M.McDowell,op.cit., supra, n. 79.

2 R.O’Donnell: “The New Ireland in the New Europe,” p. 180, in: O'D onnell, ap. cit,, supra, n. 21.

2% O’Donnell, op. cit, supra, n. 23, pp. 182-183.

130 Protocol No. 30 attached to the Treaty of Accession —see C o nlan, op. cit., supra, n. 58, p. 610.

31 Laffan,op. cit., supra, n. 94, p. 135.

132 It is a measure of the concern to retain national competence for taxation that the Irish Government was
prepared to agree to the loss of a Commissioner as a quid pro-quo during the Nice European Council (December
2000) —see Con1lan, op. cit, supra, n. 126. See too Treaty of Nice White Paper, pp. 182—183.
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fellow Member States. As we have seen’? this tactic was successfully adopted during
the drafting of the SEA. This relates not just to the content of the internal market
measures and the application of national restrictive measures (where justified), but
also the quid pro quo — in this case — the introduction of economic and social cohe-
sion to offset the negative aspects of economic integration.

If lessons were to be drawn from the Irish experience on the implementation of
the internal market it would be to emphasise the value of being involved in the deci-
sion-making process from the outset and in building liaisons with other Member States.
As the candidate countries do not enjoy this opportunity to mould the substantive
measures of the acquis communautaire they will assume, they should lay emphasis
on achieving some corresponding balance in the treaties of accession to mitigate the
burdens this will impose.

There is also a view that Community membership does not lessen the need for
a national ability to identify solutions to national problems even where those solu-
tions require Community policies and action.’3* As with EU membership in total, the
internal market project is a balance of difficulties and benefits. To minimise the diffi-
culties and to maximise the benefits requires:

— A clear national strategy for European integration which will provide a guide to
external negotiations and domestic decision-making,

— Consensus among the social partners, both at national and enterprise level, to
ensure a swift and flexible response most conducive to the objective of fuller employ-
ment, higher living standards and a better social framework,'**

— A well-trained and numerically adequate administration and strategically aware
body politic

In brief, the Irish experience of the internal market shows that strategic planning
on relevant issues and active involvement at all levels will facilitate maximising the
benefits offered by European integration.

133 See FitzGerald, op. cit., supra, n. 23, pp. 598-600.
14 O'Donnell,op. cit, supra, n. 21, p. 180.
135 NESC 88, pp. 556-557.
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CEZARY MIK, Europejskie prawo wspdlnotowe. Zagad-
nienia teorii i praktyki, C.H.Beck Warszawa 2000, Vol. 1,
831 pp.

The book by Prof. Mik (Warszawa/Torun), the most outstanding Polish specialist in the
European law, is the first genuine Polish manual of that kind. The first part of the system of
European law is devoted to the institutional issues. The Author has discussed in 17 chapters
theoretical aspects of integration, history, institutional issues, relationship between European
law and domestic legal systems of the Member States, fundamental principles and sources of
the Community legal order, implementation and control of application, and — finally — some
issues dealing with the accession of Poland to the EU. Of course it is hardly possible to present
all aspects of the book, we shall mention just several remarks. First, although the title refers to
the Community law, the Author presents also the problems of the European Union. Such an
approach seems to be a little surprising, taking into account the precision of the language
usually used by Prof. Mik. It is unavoidable to discuss the relations between the Union and
Communities, both from substantive and institutional point of view. However, under such
circumstances the readers could expect a more detailed presentation of the 2nd and 3rd pillars
of the Union law. Even if we understand the reasons of the current redaction of the book (the
developments in these domains is so extensive that it would require another volume of the
same dimensions), the presentation of the said problem:s is a little superfluous. Second, we are
impressed by the rich documentation, jurisprudence of the ECJ and legal writing referred to by
the Author. Although certainly not complete (this would be simply impossible taking into

_account the extensive volume of the doctrine, even in Polish; there are also some gaps in the
judicial decisions presented, although of marginal importance), it is fully representative. Third,
the Author has presented not only facts, legal regulations and doctrinal opinions on nearly all
the issues of EC law, but he also used the opportunity to present his own opinions and solu-
tions on disputable points, proving his high quality as lawyer. Fourth, the work devoted to the
preparing of the book has been immense. Notwithstanding the dimensions, the Author has
succeeded in presenting his argument with logic and precision, what is not necessarily true in
respect of his other writings (it sometimes happen that the richness of details makes the reason-
ing). It does not mean, however, that the reading of the book is easy; but it is not as difficult as
one could expect.

The Publisher, Polish Branch of the renowned German C.H.Beck, continues its policy of
editing books presenting the whole scope of respective disciplines of law. The presented book
constitutes an important element of this policy and it can be recommended to everyone inter-
ested in the European Integration.

Wladyslaw Czaplinski
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WILHELM KNELANGEN, Das Politikfeld innere
Sicherheit im Integrationsprozess, Leske & Budrich, Opla-
den 2001, 382 pp.

The Third Pillar of the European Union is certainly the most rapidly developing field of
activity. From the perspective of candidate States it is also of the utmost importance, as an
adherence of these States to measures introduced by the Union in the domain of justice and
home affairs will probably be the decisive factor in evaluating the readiness to join the Union.
The number of publications dealing with the cooperation JHA is still growing but the general
books conceming the issue are still not very numerous, in particular in Poland. Every current
source of information is therefore of utmost interest. We welcome the book by Dr.Knelangen
as the one presenting the development of cooperation. The Author has decided to adopt the
chronological approach, concentrating upon new elements brought into this cooperation by
consecutive European treaties. So the publication is probably very useful for historians and
political analysts then for lawyers. After presenting a theoretical introduction presenting dif-
ferent aspects of integration and feedback between the theory of integration and the JHA coop-
eration, the Author has discussed the new dimensions of the cooperation introduced by the
treaties of Schengen, Maastricht, and Amsterdam. However, there are two issues which have
been approached particularly: the police cooperation with special interest for Europol, and the
development of the Area of Freedom, Security and Law. Finally, in the framework of the latter
the problems of combating of the organised criminality and different plans leading to this
target has been largely presented. The reviewed book is a valuable source of information also
because of the methodology used by the Author. He not only collected nearly the whole avail-
able writing, in particular in German (interestingly, there are some gaps as to the English pub-
lications including the model work by S.Peers), but also used the interviews of different offi-
cials involved in the cooperation JHA by different bodies, mostly parliamentary. This approach
has allowed the Author to show all mechanisms lading to the establishing of the intensive and
wide cooperation, but also to show discrepancies and tensions both on national (German) and
international levels. There is an important conflict between the growing need for international
cooperation in the eliminating of transboundary criminality (especially dangerous in Germany)
and the need to protect and guarantee fundamental rights of citizens. Let us finally add that the
book contains a lot of interesting statistical materials and schemes enabling the reader to move
easier in the complicated area of measures ensuring freedom, security and law. We could per-
haps expect more attention given to cooperation between the EU and candidate States, both on
multilateral and bilateral level. The role of German-Polish cooperation is model for the future
developments.

Wiadystaw Czaplinski
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CH.PITSCHAS, Die volkerrechtliche Verantwortlichkeit
der Europiiischen Gemeinschaft und ihrer Mitgliedstaaten,
Duncker & Humblot, Berlin 2001, 302 pp.

The responsibility of international organizations for wrongful acts has recently become
extremely acute and actual in connection with the actions of NATO against Yugoslavia. Claims
brought by the Federal Republic of Yugoslavia against the member States of this organization,
as well as claims by a group of Yugoslav nationals against the NATO States presented by the
European Court of Human Rights caused a necessity to reformulate (or at least rethink) the
relationship between the organization and its member states from the point of view of the
responsibility. The Author has approached the issue in two chapters: theory of responsibility of
international organizations under international law, and specific problems connected with the
responsibility of the EC and its member states. The fundamental reasoning is — correctly — that
the principles of responsibility of States for internationally wrongful acts should be applied to
international organizations, taking into account differences between the two categories of in-
ternational subjects (primarily, the composition of organs of the organization, both composed
of international servants and representatives of the Member States; furthermore, the account-
ability of the wrongful acts ultra vires, and delicts against the treatment of agents of the organi-
zation). We could consider only whether the non-recognition of the organization by third states
can be treated as a basis of the international responsibility of the member states; similar re-
marks relates to the local remedies rule. In our opinion, the responsibility of the member states
is acceptable exclusively in cases of ultra-vires activities of the organization, in accordance
with the principle of functional/derivative personality of the organization. On the other hand,
we could probably agree that the liability of the Member States for acts conform to interna-
tional law is exclusively possible on the basis of treaties, and not of customary law.

The second part of the book is devoted to the issues of international legal personality of the
EC, and of its international responsibility. It is interesting that the Author discusses three fac-
tors decisive for the international legal personality of the EC: treaty-making power, compe-
tence to impose sanctions, and power to adopt different protective measures in the field of
common commercial policy. This approach is extremely traditional, even if he presents the
recent developments in this field. The third of these factors is only characteristic for the EC
because of the Community’s exclusive competence. The Author is inclined to accept the re-
sponsibility of the EC for acts committed by its institutions acting within their competence. It
is particularly visible in the case of mixed agreements which contain special clauses dividing
powers and responsibilities of the EC and member states. On the other hand, we agree with the
opinion that the member states can be responsible for internationally illegal sanctions imposed
by the Council of the EU in the framework of the CFSP. This is correct that such a decision is
equivocal to the agreement concluded by the States, and as long as the European Union is not
granted with the generally recognized and opposable to all the members of the international
community international personality (what is another topic worth discussion in the light of the
treaty-making power of the Union in the framework of the 2nd and 3rd pillars).

The monograph is a typical example of German Ph.D. dissertation. It is very solid as to the
identification of disputable questions, contains a detailed discussion of specific issues, and
proposes solutions of problems by the author. Even if not totally new in argument, it is very
valuable in classifying law and legal writing. Last but not least, a complete bibliography will
be extremely useful as source of information and reference material.

Wiladystaw Czaplinski
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N.H.B. JOERGENSEN, The Responsibility of States for
International Crimes, Oxford University Press 2001.

Frequent violations of international legal norms of fundamental importance for the inter-
national community committed in recent years reopened a discussion on the consequences of
these acts. An interest of legal writing for the topic corresponded with the works of the ILC on
the responsibility of States for internationally wrongful acts, completed in summer 2001. The
monograph by Ms. Joergensen is devoted to the responsibility of States for international crimes.
The topic itself is not actual any more, as the ILC has decided to replace a notion of interna-
tional crimes by “grave breaches of peremptory norms,” renewing the discussion on the posi-
tion of jus cogens in international law. We are therefore in a privileged position, as we can
evaluate the proposals by Ms. Joergensen in the light of the 2001 Draft Articles which do not
confirm at least some important opinions presented in her study. Nonetheless, the book de-
serves attention. The Authoress has attempted to discuss the origins of criminal responsibility
in international law starting with the state practice after the 1st World War, and Nuremberg and
Tokyo trials. She has described the work of the ILC leading to the introducing of Draft Article
19 by R. Ago. Then she has discussed the issue of the responsibility of corporations under
criminal law — the question which is only indirectly relevant to the topic (in fact there is some
international practice in this field left apart: let us refer e.g. to the peace treaty with Italy of
1947, interdicting a special treatment to the parastatal organizations including the fascist party).
Part III of the book is devoted to the possible criteria of identifying state crimes. Although the
study seems to focus on jus cogens and obligations erga omnes which correspond with the
interest of the international community in the observance of these categories of norms (even if
their identification is unclear — neither the cases referred to by Ms. Joergensen ndr the com-
mentary by the ILC to Draft Articles 40 and 41 on State Responsibility in their current version
are convincing in this respect), some other criteria like seriousness of the violation, conscience
of mankind, considerations of humanity, possible interactions between obligations in the field
of maintaining peace and security, and — finally — relationship between responsibility for state
crimes and criminal responsibility of individuals, have been discussed. It seems to us that in
particular the last mentioned issue might be very useful in evaluating certain violations of
international law as serious crimes, as criminal judges will probably be more inclined to con-
demn certain activities than politicians. Let us refer here to the discussion on the qualification
of the crime of aggression in the framework of the preparatory works on the International
Criminal Court. We agree in principle that the tests proposed do not resolve difficulties. The
relationship between jus cogens, obligations erga omnes and international crimes remains un-
clear; although one could suggest that it would be logical it we transfer the notion of the
obligations erga omnes into procedural law, taking into account the criterion of the subjects
entitled to bring international claims in connection with the violation of norms. We also agree
that the hierarchy of norms under contemporary international law is difficult to ascertain; how-
ever, the possibility of imposing punitive damages upon the perpetrator of violations of the
peremptory norms would be extremely useful in defining this hierarchy. In fact, there are some
examples of deciding on this kind of consequences of illegal acts in the practice of interna-
tional courts and arbitral tribunals. Similar can be correct in respect to reactions by the interna-
tional community to certain categories of violations of international law. The conclusions of
the book are not very optimistic — although there is a certain trend within the international
community to introduce an element of morality into international law, and international crimes
would be a very good opportunity of doing so., the states are not ready to accept the concept of
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the crimes and to accept more severe and far reaching consequences of this kind of violations.
Let us finally stress that the study shows certain imprecision and gaps: we would suggest more
detailed discussion of the consequences of international crimes (or serious breaches of funda-
mental obligations, as the ILC wishes) including non-recognition, as well as e.g. some
reformulations (Russia is identical with the Soviet Union, and not its successor, etc.).

Wiadyslaw Czaplinski
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