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KRZYSZTOF SKUBISZEWSKI (1926-2010)
PAR JERZY KRANZ

On 8 February 2010 Professor Krzysztof Skubiszewski passed away. He was
one of the most prominent theorists and practitioners of international law, the first
Minister of Foreign Affairs of newly-free Poland, and the Chairman of the Iran-
United States Claims Tribunal in Hague. We said good-bye to a great Man, a states-
man scholar, great Pole and European. He was an authority, one of those who taught
by the example of his life.

Professor Skubiszewski was born on 8 October 1926 in Poznan, in the family
of Ludwik and Aniela Leitberg. His father was a professor at the Faculty of Medi-
cine of the University of Poznan. In his youth, Krzysztof Skubiszewski was deport-
ed with his parents and siblings to the General Gouvernement and spent the war in
Warsaw and Biata Podlaska. He attended underground courses, and immediately
after the war he started his studies at the Legal-Economic Department of the
University of Poznan.

His master thesis concerned the questions of immunities and privileges of
the representatives of member states and officers of the League of Nations and the
United Nations. His PhD thesis, defended in 1950, was entitled “Conditions of
Admission of a State to Membership in the United Nations”. However, the com-
munist authorities hdd that he used the “wrong methodology,” and his thesis was
published only in 2004. 'In 1960 he defended his habilitation thesis, entitled “Mon-
ey in Occupied 'lerntorv A Study in International Law with Special Reference to
German Practice.”’ In 1957-1958 he received the Diploma of Higher European
Studies of the University of Nancy and Master of Laws from the Harvard Law School.

Until 1973 Professor Skubiszewski was connected with the faculty of law of
the University of Poznan, where he was a lecturer of public international law. Due

'K Skubiszewski, Warunki uzyskania czfonkostwa Organizacji Naroddw Zjednoczonych
(COﬂdlUOHS of Admission of a State to Membership in the United Nations), Poznan 2004.
* K. Skubiszewski, Currency in Occupied Territory and the Law of War, 9 Jahrbuch fur
internationales Recht, 1959-1960, pp. 161-197.
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to the pressure from political authorities, which blocked his professorship (owing
to his criticism of the intervention of the Warsaw Pact troops in Czechoslovakia),
he had to leave the university. He started to work at the Institute of Law Studies
of the Polish Academy of Sciences in Warsaw.

The achievements of Professor Skubiszewski are impressive indeed.” His pub-
lications delight with their depth, precision of arguments, evidentiary basis and
style. The main subjects of his interests included the legal consequences of the Sec-
ond World War (e.g. two books about the western Polish border" ), law of interna-
tional organizations (and particularly the role, significance and legal effect of reso-
lutions of these orgamzauons including the question of the creation of law by the
Euxopcan Communities), " selected issues related to the sources of international
law,” as well as questions on the use of armed forces.”

An important part of his writing career is made up of numerous publications
on the relationship between international and domestic law. We still remember reso-

" The list of publications and the vicissitudes of his life presented in: Theory of Interna-
tional Law at the Threshold of the 21st Century, Essays in honowr of Krzysztof Skubiszewski Jerzy
Makarczyk (ed.), The Hague, London, Boston 1996, pp. 11-58. For remarks about his career as
a scholar, see: W, Rudolf, Laudatio, in: Ehvenpromotion Krzysztof Skubiszewski. Johannes Guten-
berg- Universitdt, Fachbereich Rechts-und Wirtschaftswissenschaften, Mainz, 26 April 1991.

* K. Skubiszewski, Zachodnia granica Polski w Swietle traktatdw (Western Frontier of Po-
land in the Light of Treaties), Poznan 1975; id., Zachodnia granica Polski (Western Frontier of
Poland), Gdansk 1969; id., Administration of Terrifory and Sovereignty: A Comment on the
Potsdam Agreement, Archiv des Volkerrechts, Vol. 23, 1985, pp. 31-41; id., The Great Powers
and the Settlement in Central Ewrope, Jahrbuch fiir 6ffentliches Recht, Vol. 18, 1975, pp. 92-126;
id., Gdanisk and the Dissolution of the Free City, in: Recht im Dienst des Friedens. Festschrift fiir
Eberhard Menzel zum 65. Geburtstag, Berlin 1975, pp. 469-485; id., Poland’s Western Fronticr
and the 1970 Treaties, American Journal of International Law, Vol. 67, 1973, pp. 23-43; id.,
The Western Frontier of Poland and the Treaties with Federal Germany, Polish Yearbook of Inter-
national Law, Vol. 3, 1970, pp. 53-68.

" K Skubiszewski, Uchwaty prawotwdrcze organizacji miedzynarodowych [ Law-Making
Resolutions of International Organizations ], Poznait 19635; id., Resolutions of the General Assem-
bly of the United Nations. Institut de droit international, Annuaire, Vol. 61, part ], Paris 1985;
id., Les techniques d’élaboration des grandes conventions multilatérales et des normes quasi-Iégisla-
tives internationales (en collaboration avec Hans Blix). Institut de droit international, Annuaire,
Vol. 57, part II, Basel 1978.

" K. Skubiszewski, Les actes unilatéraux des Ftats, in: M. Bedjaoui (ed.), Droit internation-
al. Bilan et perspectives, Paris 1991, t. Ter, pp. 231-251; id., Dm Rechischarakter der KSZE-
-Schlussakte, in: Drittes Deutsch—Polnisches ]uris‘ten—KoHoquium, Baden-Baden 1977, Vol. 1,
PP 13 30.

" K. Skubiszewski, Quelques remarques sur la notion de force dans la Charte des Nations
Unies, in: Mélanges Georges Perrin, Payot, Lausanne 1984, pp. 293-301 ; id., Use of Force by
States. Collective Security. Law of War and Neutrality, in: M. Soerensen (ed.), Manual of Public
International Law, London—New York 1968, pp. 739-854.
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lutions pertaining to this issue which were adopted upon his initiative and subse-
quently transferred to the communist authorities. Those publications constituted
a great contribution to the struggle for human rights and played an important role in
the recognition of independent trade unions, significantly influencing the future
constitutional provisions.

He dedicated many of his scientific works to the German problem. He defend-
ed the Polish raison d’etat, but was free from nationalism. He was deeply engaged in
the improvement of the Polish-German relationship, being confident that focus on
a tragic history and fostering of hatred were not good for better future. The foreign
policy of the Federal Republic of Germany (FRG) and German legal doctrine did
not make this an easy task. He was also one of the main architects of the perma-
nent meetings (from the beginning of 70s) of German and Polish lawyers. In 1984
he received the prestigious Aleksander von Humboldt Foundation research prize.

Professor Skubiszewski owed his scientific position to his hard work and fair
writings, and he never worked under political dictation, which was one of the most
important reasons for his international reputation. He was respected and trusted
by many distinguished scholars. In 1963-64 he worked as a visiting professor at the
School of International Affairs the Columbia University in New York, and between
1971 and 1979 at the Faculty of Law of the University of Geneve, in addition
to teaching in 1971/1972 at the All Souls College (Oxford). At the beginning of
the 60s he received an offer from the Secretariat of the UIN in New York, about
which he later commented in an interview: “The communist authorities did not agree
because ['was neither the man of the Ministry of Foreign Affairs nor of the Ministry
of Internal Relations, and I refused to engage in cooperation, which was expected.”

Professor Skubiszewski was not a man of politics, although he did not hide
his political opinions. He expressed his political motto synthetically as a minister:
“The state was a tool in the hands of the communist party. It was the negation of
a normally functioning statehood. Today we all fed the results of the lack of a nor-
mal state and this will continue for a long time.” ? Before 1989 he was engaged in
a specific issues related to democratization of Poland and Polish-German relations.
He was a member of the independent trade union “Solidarnos$é” (from 1980) and
a member of the Primatial Social Council (1981-1984). He also represented
Poland in the Coordinating Committee of the Polish-German Forum, while between
1986 and 1989 he was a member of the Consultative Council at the chairman of
the State Council.

Gloq Wielkopolski, 2-4.04.1994, p. 3
Rzeczpospohta (interview), nr 266, 16 11.1989.
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From 12 September 1989 to 26 October 1993 Professor Skubiszewski was
the first Foreign Minister of post-communist Poland. * His activities during his ten-
ure may be characterized as responsible and farsighted. He defined the Polish rai-
son d'etat as the process of recovering political subjectivity and security without
Russian domination, combined with normal (not special) relations with Russia on
this new basis. He also opted for joining the NATO and the EU structures and thus
overcoming of the post-Jalta division of Europe, with its spheres of influence. This
was not an easy task, not only due to the resistance of Moscow and post-commu-
nist circles in Poland, but also because of the conservative position of the West,
which lacked a clear and determined strategy to deal with the changes in Europe.

Minister Skubiszewski left behind a great legacy, and the changes that we
owe to him came into effect in an atmosphere of trust in Poland as a reasonable and
reliable partner. As an example, one may recall Polish participation in the negotia-
tions over the reunification of Germany (the “2 plus 4” talks with Poland in Paris,
July 1990); the establishment of new treaty relations with all neighboring states;
initiating (1990) the two-track eastern policy, which established — independently
from the central authorities of the USSR — contacts with the republics fighting for
independence; the dissolution of Comecon and the Warsaw pact in 1991; the estab-
lishment of initial relations with NATO (1990) and the European Communities
(1991); signing of the Association Agreement between the European Communities
and the Republic of Poland (1991); establishment of the cooperation between the
states of the Central Europe as well as cooperation within the Weimar triangle with
Germany and France; and last but not least, the withdrawal of all Soviet troops
from Poland (1993). The Minister was also a chief negotiator of the government in
the talks over the concordat with the Holy See (1993).

Poland as the first post-communist State accepted the compulsory jurisdic-
tion of the International Court of Justice (1990) and signed the Optional Protocol
to the International Covenant on Civil and Political Rights (1991). Poland also
became a member of the Council of Europe (1991).

The German issue became an important item in the agenda of Minister
Skubiszewski. He decided, among the other things, not to apply the agreement that
had been concluded between People’s Republic of Poland and the German Demo-
cratic Republic (GRD) and to provide assistance to refugees from the GDR, and
almost six thousand people left Poland for the FRG (this was still during Honecker’s
governiment ).

) L . g . . .

For more about those activities: K. Skubiszewski, Polityka zagraniczna i odzyskanie
niepodleglosci. Przeméwienia, oswiadczenia, wywiady 1989-1993 (Foreign Policy and regaining
independence. Speeches, Statements, Interviews), Warszawa 1997.
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When the prospects for German unification became more real, Poland asked
for unequivocal confirmation of its western borders. Germany was quite ambigu-
ous, pointing to the laws of the four Great Powers and Article IV of the treaty be-
tween the People’s Republic of Poland and the FRG from 7 December 1970). Min-
ister Skubiszewski perceived the unification of Germany as a positive development
and saw it as a stabilizing factor in the new international order and not only as
a bilateral issue. He was supporter of the full membership of unified Germany in
the NATO structures (which was strongly opposed by the Soviet Union).

In appreciation of his efforts in improve the Polish-German relationship,
Minister Skubiszewski received in 1992 the Wartburgpreis (together with the Min-
isters of Foreign Affairs of France and Germany, Roland Dumas and Hans-Dietrich
Genscher), and in 2005 the Pomerania Nostra prize awarded by the University of
Greifswald and the authorities of Szczecin. We should also mention that he was an
author of the concept of a Polish-German community of interests, which was for-
mulated in February 1990, i.e. still before the unification of Germany.

This new direction in Polish foreign policy proved to be correct in subse-
quent years and brought benefits to both Poland and Europe. In 1993 his closest
colleagues said goodbye to the Minister by giving him an album with the follow-
ing inscription “For the man who dared to be wise” (sapere auso). After complet-
ing his mission, Professor Skubiszewski did not, however, receive in Poland any
offer which would allow for taking advantage of his experience in a public do-
main. One should also add that during the ministerial term, as well as after its
completion, he was frequently attacked by those in both the post-communist cir-
cles and the right — he turned out to be too independent, too pro-European, and
above all too wise.

The recognition of his achievements was reflected in his appointments to
international judiciary bodies. From 1994 he was continuously the Chairman of
the Iran-United States Claims Tribunal in Hague — the biggest international arbi-
tration in history. This function required great knowledge and a high degree of diplo-
matic intuition. He was selected as an ad hoc judge in two ICJ cases (East-Timor
and Gabcikovo-Nagymaros), he also chaired (2004) the Permanent Court of Arbi-
tration is the dispute Pays-Bas c. France."

We should also mention his dramatic decision (1993) to withdraw his can-
didacy for a judgeship in the International Court of Justice. This was supposed to

" Affaire concernant Uapurement des comptes entre le Royaume des Pays-Bas et la République
Srangaise en application du Protocole du 25 septembre 1991 additionnel a la Convention relative
2

a la Protection du Rhin contre la Pollution par les Chlorures du 3 décembre 1976 (sentence
arbitrale du 12 mars 2004).
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be the crowning achievement of his legal carrier. Needless to say that his resigna-
tion was motivated by the need to keep the Polish government stable.

In the farewell addresses at his funeral one may find the following expres-
sions: “an architect of independent foreign policy of the Third Republic of Poland”
and “a cofounder of the Polish route to the West”. In the opinion of the Poland’s
first post-communist Prime Minister, Tadeusz Mazowiecki, “Krzysztof Skubiszewski
was a person full of charm, representative of the Oxford class, which he represented
in Poland. The language of his speeches and writings was beautiful. Clear thoughts.
He avoided great words.” His closest collaborators remember him as “a boss that
you can be proud of”.

His life was full of work and dedication to public ideals and intellectual tasks.
This was accompanied by setting up high expectations for himself and modesty in
terms of his own needs. He was characterized by inner discipline, diligence and
honesty. He was distinguished but accessible, and while he did not abuse praises he
was able to express his respect and gratitude. He was a Polish patriot but at the
same time European, rooted in the culture of the Old Continent.

His existential and political opinions were well balanced. His was indepen-
dent and tolerant. His life motto consists in the statement leben und leben lassen.

He experienced the totalitarianisms of his times. He and his family suffered
from both the Nazis and Communists. However, he did not complain about this
fate and tendentious attacks on his person after 1989.

While he was a realist, in respect to fundamental matters he was always un-
compromising both in science and politics. His independence was based on Europe-
an and Christian principles. He did aim at compromise neither for his own profits,
nor in the name of illusive ideologies.

Service to Poland was his life credo, learnt from the tradition of his family home.
This was true despite the fact that for a long time he was not able to serve the Polish
State, which programmatically marginalized such people as Professor Skubiszewski.

His achievements as the Minister of Foreign Affairs created the foundations
for a free Poland and new European order. Was he appreciated? Probably not en-
tirely, because in Polish politics such personalities as his are always underestimated.

Ecclesiastes asks “What does a person gain from all the toil at which they toil
under the sun?” (Ch.1 v 3). If one were able to ask Professor Skubiszewski wheth-
er it was worth it to endure the pain, he would probably answer that it was, despite
the fact that sometimes this did not pay off.

Krzysztof Skubiszewski was a knight of the Order of the White Eagle and
Grand Cross of the Order of Polonia Restituta, Grand Officier de la Légion
d’honneur, pontifical Gran Croce, Ordine Piano as well as Groftkreuz des Verdien-
stordens der Bundesrepublik Deutschland.
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He was a member of the Polish Academy of Sciences, Polish Academy of Learn-
ing, Institut de droit international, Institut de France — Académie des sciences morales et
politique, Pontifical Academy of Social Sciences, Curatorium of the Hague Academy of
International Law and mumerous Polish and international scientific societies, includ-
ing honorary membership of the American Society of International Law (since 1991).

He received honorary doctorates from University of Ghent, Liege, Torino,
Mainz, Geneve and Cardinal Stefan Wyszynski University in Warsaw.

He did not rest during his life. However, he can rest eternally with the words
101 OMNIS moriar.
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Roman Kwiecien® B

OVERCOMING
THE PAST BY INTERNATIONAL LAW

Abstract

The efficiency of international law in resolving historical problems depends on the
belief of States in law as an implement for ordering their mutual relations. States’
uniformity of views concerning the past, as well as their common expectations for the
Suture, are decisive in the formation of this belief. Common appreciation of the past is of
particular significance, because international legal rules and norms are the vesult of his-
torical experiences. Consequently, lack of common vision of the past is responsible in
practice for the discrepancy between Sein and Sollen.

As Philip Allott pointed out, international law is a bridge between our past and
Suture. However, unless there is a common consent on history by states and nations, this
bridge is fragile. As a result, rules and norms of international law are not able to
overcome the toxic past of nations, as is evident in, e.g, contemporary Polish-Russian
relations. What is more, lack of a common understanding of history by states and
nations connected by a common past can even lead to an exacerbation of unresolved
historical disputes. Recently, this has been demonstrated in the case of Kosovo, where the
weakness of international law is manifested.

INTRODUCTION: INTERNATIONAL LAW AND HISTORY

Throughout history international law has played a twofold role. On one hand
it served to create order in relations between states and nations, or at least tried to

* Roman Kwiecien (Dr. iur., Habil.) is an associate professor of law at the Maria
Curie-Sklodowska University in Lublin, Poland.
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do so, and on the other it was for a long time a factor in legitimizing the domination
of the European Civilization throughout the world.

The period of a European hegemony in the history of international law last-
ed until almost the nineteenth century. Until that time one could view interna-
tional law as two parallel histories: 1) the history of legal relations between the
European states, and later also between Europe and the United States of America;
and ii) the history of legal relations between Europe and the “uncivilised” nations.

The role of international law as an “order-creating factor” should be viewed
in two separate time perspectives, namely in the context of the future and of the
past. Considering the future perspective, its role is to set up the required (expect-
ed) normative path for stable international relations, whereas its task, taking into
account the past, is to overcome problems rooted in historical experiences. This can
be illustrated by the following metaphor: it may be said that international law
is expected to operate as both a “doctor” (past) and “preacher” (future). Both per-
spectives are mutually related, since it is difficult to create stable projections for the
future if past problems have not been resolved. Healing the burden of the past is
necessary for the making of plans for recuperation in order to implement effective
scenarios for the future.

The metaphor of a “bridge” referred to by Philips Allott, illustrating the re-
lation between international law and history, is quite illuminating. He writes that
“International law | ... ] is abridge between the social past and the social future through
the social present. [ ...] It is a form of law which is generated by a lawmaking process
which transforms past events involving all human beings into present legal relations
affecting all human beings. [...] International law is an actual potentiality of the
human future.”’ Twentieth-century international law, based on the United
Nations Charter, is to a large extent an effect of the attempt to overcome the imperial
history of modern international law, and the current transformations in interna-
tional law are largely a result of overcoming the inheritance of the Cold War.

From the sociological point of view, as opposed to a normative approach, from
the very beginning international law undoubtedly aimed at ordering the past. Its
norms were developed to a large extent in response to past facts. The authors of
laws, by virtue of the legal norms that they created, tried to neutralize the effects of
the past. This means that at each stage of its development international law has
been the result of particular historical processes, the understanding of which is
essential so that an all-embracing exegesis is not prone to failure. A rhetorical ques-
tion may be posed as to whether an exhaustive description and understanding

"P. Allott, International Law and the Idea of History, 1 Journal of the History of Interna-
tional Law 1 (1999), p. L
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of the decolonization phenomenon is possible without reference to the colonial
history of the law of nations. Whether international law is only a passive conse-
quence of the past, or is a factor capable of transforming the present and the future
in a constructive way, depends on the expectations accompanying this process. And
these are varied. International law is quoted both by those attempting to maintain
the status quo as well as those attempting to change it.

This study aims to assess the potential and actual capability of international
law to overcome past problems, taking into account its aims, principles, methods
and measures. This “capability” to overcome problems of the past — at the univer-
sal, regional, and bilateral levels — constitutes the essential identity of international
law; the raison d’etre for its existence. The presently-existing norms, institutions, and
mechanisms — whose origins must be sought in the past — have come into being as
a by-product of this raison d’etre. Actual or planned reforms of international law oc-
cur in response to the need to overcome its own past. At this point the focus of this
article is on the main, systemic problems of international law that have grown up
around its past and on the attempts to overcome them. And one of the first problems
that needed to be overcome was the Europocentric beginnings of common interna-
tional law, which may be deemed responsible for the imperial period in its history:.

1. THE ORIGINS OF INTERNATIONAL LAW AND PROBLEMS
ASSOCIATED WITH OVERCOMING ITS OWN PAST

International community is a phenomenon that is chronologically and logi-
cally a prerequisite to international law as understood today. Relations between the
tirst states were governed by principles different from those presently creating in-
ternational law. Hence the difficulty in tracing the beginnings of international law,
where even generally accepted findings in this respect are not unquestionable. For
instance, the oldest international agreements known today, namely the treaty
between the Mesopotamian city-states of Lagash and Umma dating back to 3100 BC
and the Peace and Alliance Treaty concluded between Ramesses II and Hattusilis
of 1292 BC, were religiously sanctioned; the gods of the parties were the guarantors
of those treaties. A similar practice was applied also in “younger” antiquity, e.g.
relations between Greek poleis and extending into the Middle Ages.

Another type of difficulty in determining the origins of international law
arises from the configuration of legal and political relations between the then-states,
which was absolutely different from the contemporary paradigm. First, in antiqui-
ty and in the Middle Ages there was no single, universal international community;
instead the world was divided into several regional international communities.
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Therefore by definition there was no universal law of nations. Secondly; relations
between states were not based on the principle of equality but rather on the privi-
leged position (hegemony) of one entity. This was characteristic for ancient inter-
national relations in the Mediterranean area dominated by the Roman State, for
Medieval Europe organized around the feudal system, for the Islamic world, and
for the Far East, which until the nineteenth century was based on the hegemony of
the Chinese Empire. It is essential to keep these historical facts in mind in order
to establish the origins of international law, since the characterisation of legal
relations between nations was based on the prerogatives, orders and privileges of
a sovereign who enjoyed the position of a hegemonic ruler in certain cultural and
political circles (respectively: in the Roman Empire, feudal Europe, the Muslim
world, and the Far East). These relations were certainly not based on international
law as it is understood today. The problems indicated above show that, as Onuma
Yasuaki’ rightly notes, the issue of establishing the origins of international law
may not ignore the problem of the notion of international law as such.

Looking at the history of international law from a descriptive perspective,
the law regulating relations between even unequal entities may be qualified as in-
ternational law. From a normative perspective, in which attempts are made to de-
fine the nature of “internationality” of law, normative systems binding at particu-
lar stages in the development of international relations should not be reduced to
a single common denominator. In fact, every historic era had its international law,
which in the European civilization is reflected by the names given to it in subse-
quent eras: ius fecialis, ius gentium, ius inter gentes. Therefore, earlier phases in the
development of the law of international communities should not be equated with
contemporary international law, which is based on the principle of equality of its
subjects, i.e. states.” Currently the equality of states as regards ideas and norms is
manifested in their sovereign equality. The development and integration of the
concept of sovereignty in international relations creates a boundary line separat-
ing the pre-modern law of nations from the law culminating in the modern system

* O, Yasuaki, When was the Law of International Society Born? — An Inquiry into the History
of International Law from an Intercivilizational Perspective, 2 Journal of the History of Interna-
tional Law 1 (2000), pp. 1, 2.

See e.g. H. Steiger, From the International Law of Chyistianity to the International Law of
the World Citizen — Reflections on the Formation of the Epochs of the History of International Law,
3 Journal of the History of International Law 180 (2001), pp. 180-181. Also Arthur Nuss-
baum, in the preface to his classic treatise on an history of the law of nations, draws attention
to the essential difference between the ancient or medieval jus gentium and contemporary
international law: A. Nussabaum, A Concise History of the Law of Nations, rev. ed., Macmillan
Company, New York: 1961, p. ix.
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of international law: This boundary should be sought at the end of the Middle Ages;
at least it may be said that in the sixteenth century the idea of sovereignty was well
established in international relations, even though in the dontrme it 1s said that it
the Peace of Westphalia marked a breakthrough in this mspect

An additional difficulty in establishing the origins of international law is con-
nected with the “European” history of that law, which today makes it a ‘heritage’
for some and a ‘burden’ for others. Europocentrism has undoubtedly played
a decisive role in the historical development of international law. Its significance,
among other things, is reflected in the equation of the principles of European civi-
lization with general civilizational standards at the time when a common interna-
tional community was forming, i.e. in the nineteenth century. Nations which in the
opinion European states were unable or did not want to comply with these stan-
dards were deemed “uncivilized”. It is no coincidence that the statute of the elite
Institute of International Law, established in 1873, referred in art. 1(2) to the “legal
consciousness of a civilized world” (conscience juridique du monde civilisé). In the
nineteenth century international law was strongly perceived as a European phe-
nomenon and ius publicum Europaeum was considered as superior to analogical law
in other parts of the world.”

At present Europocentrism is often viewed as demeaning to other cultures.
The appellation itself of European international law is ipso facto offered as proof of
prejudice and Chauvmwm the result of a belief in the racial, cultural and religious
superiority of Europe. “Itis true that the Eur opean point of view, tending to present
European values as universal, can raise reservations. However, it should be kept in
mind that although civilizations other than European ones created law regulating

! However, it is worth pointing out recent attempts to revise the meaning of certain —as it
would seem — commonly accepted facts in the history of international law. This also applies to
questioning the significance of the peace of Westphalia to establishing the idea of a state sov-
ereignty and for placing its origins in later period. See e.g S. Beaulac, The Westphalian Legal
Ortodoxy — Myth or Reality?, 2 Journal of the History of International Law 148 (2000), passim.

" This view was commonly accepted in almost all then-contemporary science of interna-
tional law, It may be found in the treatises of Wheaton, Lorimer, Westalk, von Martens,
Blumtschli, Heffer, Rivier, Nys or Oppenheim. See generally M. Koskenniemi, The Gentle
Civilizer of Nations. The Rise and Fall of International Law 1870-1960, Cambridge University
Press, Cambrldge 2002, pp. 11-97.

* See e.g. OV, Butkevych, History of Ancient International Law: Challenges and Prospects,
5 Journal of the History of International Law 189 (2003), pp. 208-217; M. Koskenniemi, Infer-
national Law in Europe: Between Tradition and Renewal, 16(1) European Journal of Interna-
tional Law” 113 (2005), pp. 114-118; Yasuaki, supra note 2, pp. 22-27, 39-50; A. Orakhelash-
vili, The Idea of European International Law, 17(2) European Journal of International Law 315
(2006), passim.
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mutual relations, no institutions or principles capable of developing international
law were established by them. The accession of non-European nations to the uni-
versal international community on principles created by the European legal culture
is not a matter of opinion, but a fact.” A number of the present legal international
institutions and principles have their roots in this culture and the works of Europe-
ans— Vlodkowic, Vitoria, Gentil, Suirez, Grotius, Puffendorf, Wolff or Vattel — have
been the source of inspiration and constitute milestones in the intellectual pan-
orama of international law. Although it is true that until common international
society was established, Europe had created only one of several normative sys-
tems in international relations (in this sense Europocentrism aspiring to univer-
salism is a false cognitive position), the European system turned out to be the
strongest and most influential. Therefore any lectures on international law and
its science which mar gmahzed or omitted European accomplishments would be
essentially mcomplete

As a consequence of the domination of European values and legal institu-
tions, the present day universal nature of international law appears somehow prob-
lematic. The question poses itself: Is international law an expression of real or only
of “false” universalism? This issue gives rise to a related question concerning the
necessity of revising the history of mtcrnatlonal law from the inter-civilization per-
spective, as is postulated by Onuma Yasuaki. ' In any event the debate over the
capability of modern international law to overcome its own past remains open.

" This was emphasized by e.g. S. Hubert, Zarys rozwoju nowoczesnej spotecznosci migdzy-
narodowe (An Outline of Development of Modern International Society), Biblioteka Szkoly
Nauk Politycznych UJ, Krakdow: 1949, p. 9. It is also confirmed by Onuma Yasuaki (supra
note 2, pp. 54-57), who points out the traps of Europocentrism — particularly the one con-
nected with projecting the legal state of the times into the universal international community
in the past. Therefore he postulates re-writing international law history again, but from the
inter-civilization perspective. See also a discussion concerning Onuma’s thesis: Symposium.
Onuma Yasuaki’s “When was the Law of International Society Born?”, 6 Journal of the History
of Intern'mon'd Law 1 (2004), pp. 1-149.

Lf W.G. Grewe: Vom europdischen zum universellen Vilkerrecht. Zur Frage der Revision
des ‘europazentrischen’ Bildes der Vilkerrechtsgeschichie, 42 ZacRV 449 (1982), pp. 449 f};
IM. Kelly, A Short History of Western Legal Theory, Oxford University Press, Oxford: 1992
[Polish translation: Historia zachodniej teorii prawa, trans. D. Pietrzyk-Reeves ef al., WAM,
Krakdw: 2006, pp. 178-180]; S.C. Neff, A Short History of International Law, in M.D. Evans
(ed.), International Law, Oxtord University Press, Oxford 2003, pp. 31 /7, Steiger, supranote 3,
p 180; JHLW. Verrzijl, Western European Influence on the Foundation of International Law, inid.,
International Law in Historical Perspective, vol. 1, Sijthoff, Leyden: 1968, pp. 435 f7.

’ See Koskenniemi, supranote 6, p. 116;1d., What is International Law for, in Evans, supra
note 8 pp. 108-109.

YEHU.’{I\J supranote 2, pp. 61-66.
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Therefore let us try to determine the origins of a legal framework for a uni-
versal international community and clarify certain areas of modern international
law. Above all this concerns the phase of development of the law of nations, in which
European states attempted to create a legal framework for the relations between
states and nations from other parts of the world. In this respect it will be helpful to
track the idea of the law of nations on the eve of modern times in terms of its scien-
tific principles, since often ideas are more useful that an examination of practices in
discovering and explaining already established social reality.

If we draw attention to the idea of the law of nations as reflected in the thought
of its modern “founding fathers”, we will trace its roots to the Christian intellectu-
al heritage. Its influence on the science of the law of nations varied over time; start-
ing from the apologetic approach to theology and catholic dogmatism of the fif-
teenth century Polish school and the sixteenth century Spanish school, and ending
with clear attempts to secularize the science of the law of nations in Gentil and
Grotius. The Catholic doctrine was the source of a belief in the cultural inferiority
of non-Christian nations, and later in the nineteenth century of the conviction that
they were incapable of accepting the “civilized” law of nations. In this sense Christian
Europocentrism remains responsible for the exclusion of non-Christian nations from
the circle of beneficiaries of the law of nations. As a result Europoentrism
constituted an essential impediment to treatment of the international community
based on the principle of pluralism.

This exclusiveness of the European law of nations was visible even in the
thought of Francisco de Vitoria, who is considered one of the most important
founders of its inter-civilization perspective. Vitoria, it must be stressed, did not
perceive the law of nations from the perspective of divine law as contemporary tra-
dition held, but he did place it within the scope of natural law. According to him
the law of nations was what “natural reason established among all the nations.” "
At first glance this definition points to the universalism of the law of nations, which
would in fact be significant considering the development of Vitoria’s views in the
context of the presence of Spaniards in the New World. Unfortunately Vitoria’s
argument led to a different conclusion, because it points to the application of dif-
fering standards to “civilized” (Spaniards) on the one hand, and the autochtonic
nations of America on the other. In fact the emphasis put by Vitoria on civilization-
al differences excluded universalism in the law of nations. His law was based on
medieval Christian principles recognized by Vitoria as universal standards. This is
particularly visible in the part of his treatise on fus ad bellum. On the one hand

"E de Vitoria, De Indis et de Ture Belli Relectiones, The Classics of International Law,
Carnegie Institution of Washington, Washington, DC: 1917, p. 151
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Vitoria denies American Indians as non-Christians the right to unleash and wage
“just war”, whereas on the other hand he recognizes as just the war conducted by
the Spaniards, as “ambassadors of Chrwtlamtv to protect the Indians “against
themselves” and convert them to Chrlstlamt\ * As a result Vitoria, applying the
criterion of affiliation to Christian somet\, denied the autochtonic people the status
of a legal entity equal to Spaniar ds.

The pursuit of equality of nations, including those other than from Europe-
an civilization, may be deemed as the real beginning of universal international law.
The origins of this equality may be observed in views of the fifteenth century Polish
school. Stanislaw from Skarbimierz and Pavel Vlodkovic explicitly supported the
right of all nations to coexist in peace. Similar views were expressed by Bartoloméo
de Las Casas, contemporary to Vitoria. It is to the Polish school and the treatise of
the “father of Indians”, and not the more famous Vitoria, where one should look
for the origins of contemporary international law as a law in which pluralism and
equality of entities creating the international community are essential values. In this
context it is worth noting that the views of the authors mentioned above are strongly
rooted in the Catholic doctrine. This would prove after all the ability of Christian
thought to justify the universalism of the international community.

Seventeenth and eighteenth century classics also emphasized, at least liter-
ally, the universal character of the law of nations. This resulted from the consider-
able influence of the natural law doctrine on contemporary thinking about inter-
national law. As natural law was recognized as universal, so too the law of nations

was presented in an analogous way. And in this manner Gentili based his lecture on
the law of war on the axiomatic assumption that this law was apphcabk to “a com-
munity formed by the entire world and the whole human race.’ ! Grotius defined
the law of nations as the law applied in relations between all states or their consid-
erable parts. According to Grotius it derived its binding force from the will of na-
tions or their “large number” and was to be beneficial for the whole international
community. " Francisco Suarez, a Jesuit, considered that law which “all peoéplcs and
various nations should observe in mutual relations” as the law of nations.  Similar

Ihzd()m pp- 155-157, 186.

" For more on Vitoria’s views in this respect, see A. Anghie, Imperialism, Sovercigniy, and
the Making of International Law, Cambridge University Press, Cambridge: 2005, pp. 13-31.

" A. Gentili, De Iure Belli Lzbrz Tres, The Classics of International Law, Clarendon Press-
Humghrey Milford, Oxford-London: 1933,12.

" T Grotius, De lure Belli ac Pacis Libri Tres, Scientia-Verl., Aalen: 1993, prol. 17;1114.

°E Suarez, De Legibus ac Deo Legislatore, The Classics of International Law, Clarendon
Press, Oxford: 1944, 2.19.8-9.
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opinions were presented by Samuel Pufendorf = and Emer de Vatell, the latter of
whom defined the notion of the law of nations in the title of his main treatise.’
However the question arises whether the declared universalism of the law of na-
tions of the time was not merely a false universalism, i.e. Europocentrism aspiring
to be universal. In other words, did the modern European law of nations serve only
to justify the imperial policies of European states? Considering the practices fol-
lowed at the time, a number of arguments may be found in favour of an affirmative
answer to the questions posed.

In the beginnings of the development of the law of modern community, the
treaties ending the Thirty Years’ War are considered as a breakthrough, as the law
established therein served a regulative function in international relations from the
perspective of order, defined through the prism of privileges and interests of great
empires. In this context it is worth noting that this diagnosis also applies to inter-
national law under the regime of the United Nations Charter. In this sense the so-
called Westphalia system, based on the hegemonic position of empires, is not only
the relic of the past as it is sometimes assumed to be. Just as the Holy Alliance and
the Concert of Europe were the institutional embodiments of this system, so too
was the position of so-called allied and associated powers after World War One
and the institution of permanent members of the Security Council at pxesunt

At this point the differences between modern and twentieth century inter-
national law are not essential. What is critical is the state-centralism of the modern
international legal order, which raises the question whether this feature of interna-
tional law will allow it to be capable of performing the function of overcoming
the past. This issue will be discussed below. However, the initial conditions that
must be met by international law if it is to serve this function need to be mentioned

'S, Pufendorf, Elementorum jurisprudentiae universalis libri duo, The Classics of Interna-
tlonal Law, Clarendon Press, Oxford-Washington, DC: 1931, XIIL24.

“E. de Vattel, Le Droit des Gens, ou Principes de la Loi Naturelle, appliqués a la Conduite et
avix Affaires des Nations et des Souverains, vol. 1-3, Carnegie Institution of Washington, Wash-
ington, DC: 1916. It is worth recalling that Vattel’s view on the law of nations were largely
inspired by Christian Wolff’s ideas. See Ch. Wollf: Tus gentium methodo scientifica pertracta-
tum, The Classics of International Law, Clarendon Press, Oxford-Washington, DC: 1934,

" Cf R. Bierzanek, Stanowisko wielkich mocarstw w prawie migdzynarodowym (A Position
of Great Powers in International Law), 5-6 Pafistwo i Prawo 57 (1946); K. Wolfke, Great and
Small Powers in International Law from 1814 to 1920, Wydawnictwo Uniwersytetu
Wroclawskiego, Wroctaw: 1961, passim; G. Simpson, Great Powers and Outlaw States. Unequal
Sovereigns in the International Legal Order, Cambridge University Press, Cambridge: 2004,
passim; UK. Preuss, ]. Schmierer, P.-T. Stoll, Rola prawa miedzynarodowego w zgfobaizzmvanym
swiecie (The Role of International Law in Globalized World), Fundacja Heinricha Bélla
w Polsce, Warszawa: 2006, pp. 11-15.
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at the outset. These include stability and predictability of law, which as history
demonstrates are often disturbed when states abuse their central position in the
international legal order.

Modern international law has created a legal framework for relations between
European states and other parts of the world which may be dubbed a “toxic history
of international law.” This should be kept in mind, particularly in the context of
the function of international law to overcome the past. If international law is capa-
ble of overcoming its own history, this would give credence to its role as a critical
player in solving the problems of its entities’ past histories and facing up to what is
euphemistically termed “new challenges”. Thus the most important aspects of this
“toxic history of international law” need to be examined.

The modern law of nations was lex imperfecta for a number of reasons. Two of
them require special attention. First, this law in fact created no barrier for the su-
perpower aspirations of European states in Europe itself. The configuration of mu-
tual relations between them was not determined by norms prohibiting certain acts,
but only by the “equitable balance of powers”, first referred to in the Treaty of
Utrecht (1713) which ended the War of the Spanish Succession. The balance of
powers in connection with the privileged positions of certain states became the main
vector of the modern international order. There was no place for equality of all
states vis-a-vis their sovereignty. A second imperfection of the modern law of na-
tions was manifested in relations based on the unequal rights of European and non-
European states. This situation, and overcoming it, are of particular significance
for the development of universal international law. Therefore its most important
aspects should be considered.

The political and legal hegemony of Europe in modern international rela-
tions may be illustrated by the practice of so-called capitulation agreements. They
provided for unilateral rights for European states, including privileged treatment of
persons and possessions on the territory of the other party. At the beginning such
agreements were concluded with Turkey, and gradually they expanded to the east
to mclude the unquestionable hegemonic leader of the Far East i.e. the Empire of
China” Such agreements also existed at the beginning of the twentieth century.”
Any attempts by states to release themselves from such obligations were perceived
by European powers as casus belli and therefore as a cause for imposing further

See Yasuaki, supra note 2, pp. 51-54.

" See Treaty of Friendship and Trade of 10" ' January 1908 between the Empire of Ethio-
pia and the Republic of France in Wybdr Zridet do nauki prawa migdzynarodowego (A Selection
of sources for learning of international law), ed. by B. Winiarski, Kasa im. Mianowskiego,
Warszawa: 1938, pp. 129-130.
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obligations. They had the form of international agreements, but in no way over-
came the past. Rather, they created favourable conditions for the exacerbation of
unresolved problems.22

Even less creditable was the practice adopted by Europeans with regard to
the peoples inhabiting the lands discovered in America, Africa and South Asia.
[t was based on the principle, according to which any discovery was treated as legal
title to a given territory. Discovered land was perceived and acknowledged as res
nullivs, and as a result the autochthonic population was denied any right to territo-
rial sovereignty. Acts characteristic for the era of colonization, and which conven-
tionally established its time frame, include the bull issued by Pope Alexander VIin
1493 that divided discovered America between Sgg\in and Portugal and the General
Act of the 1885 Congress of Berlin dividing Africa” The General Act of the Congress
of Berlin was adopted by the forum at “a closed congress” session, which was typi-
cal of almost the entire nineteenth century international relations, first directed by
the Holy Alliance and then the Concert of Europe.

2. THE POTENTIAL OF INTERNATIONAL LAW TO OVERCOME
THE PROBLEMS OF THE PAST

The dominant hegemonic approach in modern international law gave birth
to a past history which international law had to overcome in order to become uni-
versal, meaning that not only the hegemonic powers but all states would benefit
from it. Changes in this respect were clearly marked by the principle of the equality
of states under the law, a principle which was under development already in the
nineteenth century.

The beginning of this process should be sought in the formation of the first
universal international organizations: the International Telegraphic Union, Univer-
sal Postal Union, International Bureau of Weights and Measures. The international
congresses convened to establish these organizations applied the principle of equal
rights for all participants. It is also worth noting that the phenomenon of universal

¥ Seee. g Final Protocol to the Agreement of 7" September 1901 between Austria-Hun-
gary, Belgium, France, Germany, Great Britain, Italy, Japan, Netherland, Russia, Spain, Unit-
ed States and China on the Settlement of the Disturbances of 1900, which was humiliating
for C}%ina Available at http://en.wikisource.org/wiki/Boxer_Protocol.

The Act of the Congress of Berlin was later replaced by the Convention concerning
subtropical Africaof 10" September 1919, which is a sign of the continuation of the coloniza-
tion process into the twentieth century. On the international legal aspects of colonialism, see
e.g Anghie, supra note 13, pp. 32-114.
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participation of states in diplomatic conferences aimed at codifying international law
also began to develop during this time. Among them, those conferences that should
be mentioned include the Geneva Conlferences on the laws of war (1864, 1868, 1906)
and of course the Hague Peace Conferences in 1899 and 1907. The latter was univer-
sal in the full sense of the word, as all the then-existing states (44) took part in it.
The phenomena mentioned above went far towards establishing a universal

international community. At the Second Peacu Confu ence in Hague the term

“sovereign equality of states” was officially used;”" without this notion it would be
difficult to imagine the present-day international community. It was also at this
Conference that a very important agreement against pohtlcal expansion of the Eu-
ropean states was signed, namely the Convention of 18" " October 1907 Respectmg
the Limitation of Employment of Force for Recovery of Contract Debts.”” Another
important step in overcoming the past was marked by the founding of the League
of Nations — the first universal organization Lntmstcd with certain general powers.
Wilson’s speech to the Congress delivered on 8' ]anuarv 1918, which ideologically
initiated the founding of the League, expressed an unshakeable belief in the role of
international law in international relations. Paragraph fourteen of the speech de-
clared “A general association of nations must be formed under specific covenants
for the purpose of affording mutual guarantees of political independence and terri-
torial integrity to great and small states alike.” Although Wilson’s grand idea was
never carried into pracatice in its entirety by the League of Nations, the Statute of
the League of Nations afforded the opportunity to enforce and equalize the legal
positions of all states. Thereby it may be considered as a turning point in overcom-
ing the history of the law of nations, which previously protected the rights and
interests of only the great powers. Equality before the law as an element of over-
coming “toxic” history started to play the role of “a weapon in the fight for the
justice”. This was expressed by the Permanent Court of Arbitration, which in one
of its judgments during this period emphasized that “Intemaﬂonal law and justice
are based upon the principle of equality between States”.

*PJ. Baker, The Doctrine of Legal Equality of States, 4 British Yearbook of International
Law 1 (1)23 1924), p. 1.

* This convention was based on the so-called Calvo- Drago doctrine, questioning the
legality of foreign armed interference in order to execute payment of foreign debts. This doc-
trine originated in connection with the intervention of Great Britain, Germany and Italy in
\’enezuela in 1902.

" Norwegien Shipowners’ Claims, 1 RIAA 331 (1922), p. 338. For more on the development
and importance of the equality principle, see generally P.H. Kooijmans, The Doctrine of the
Legal Equality of States. An Inquiry into the Foundations of International Law, Sijthoff, Leyden:
1964, passim.



OVERCOMING THE PAST BY INTERNATIONAL LAW 27

The establishment of the principle of equality under the law failed to fully
compensate for the past, owing in large part to the ineffective operation of the League
of Nations. However this principle has been accepted by the United Nations Orga-
nization with the “benefit of inventory”. The Charter and the Declaration of the
Principles of International Law (1970) recognized this principle as fundamental
for the international legal order, which augmented the position of international
law as a factor in overcoming the past. Significantly, without recognition of the
legal equality of parties which use legal measures in establishing mutual relations,
both on a universal and bilateral scale, the tenacious resolution of historical prob-
lems is doomed to failure.

It should be kept in mind that the League of Nations started the incredibly
important process of decolonization. The mandate system provided for in Art. 22
of the Covenant of the League of Nations was meant to allow the earlier colonies of
Germany and Turkey to change their legal status, i.e. to eradicate an effect of the
“imperial” past of the law of nations. While the effects of decolonization efforts in
the League of Nations were rather poor — only one colony became a state, i.e. Iraq—
the UN activities in this respect led to the wholesale decolonization of so-called
trust territories, including the mandated territories of the League and almost all
dependent territories. International law under the Charter regime, owing to its
norms (the right of self-determination), institutions (General Assembly, Trustee-
ship Council) and court mechanisms (advisory opinions and judgments of the In-
ternational Court of Justice) proved its ability to face its rather disgraceful history.
The question whether, as regards the colonial heritage, it has been fully overcome
cannot yet be unequivocally answered. On one hand, the decolonization process
may be acknowledged as completed, but on the other hand it created new legal and
political problems. Two of them are worthy of mention: 1) the uti possidetis princi-
ple was originally supposed to offer stability and the inviolability of frontiers to the
newly emerged post-colonial states, but it resulted in establishing frontiers which
were often artificial or which ignored historical and cultural factors, which is par-
ticularly visible in Africa. This has given rise to disputes and conflicts between those
new states which came into being as a result of decolonization; 2) the principle of
the right to self-determination, which served as the legal and political basis of the
decolonization process, over time began to be invoked by various secessionist move-
ments in various parts of the world which viewed this principle as justification for
state-formation processes not connected with decolonization. As a result in some
cases internal problems may become international, Kosovo being a spectacular
example of such a situation today.

Attempts to overcome the colonial history of international law show that legal
norms alone are insufficient for international law to be an effective order-making
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factor in international relations. It also depends on the context in which these norms
exist and what entities apply them. These norms have been interpreted very differ-
ently by, for example, those states administering colonial territories, and liberation
movements or states which came into being as a result of decolonization.

At this point we return to question of the influence of state-centralism in
international law on its role in overcoming the past. This issue raises the question
whether states do not appropriate the past to protect or even to strengthen the
status quo. If so, then the function of international law as a link between the past,
the present and the future, expressed in the metaphor of a “bridge” quoted at the
beginning of this analysis, is undermined.

The sticking point is that the past is not perceived or assessed by entities
creating and applying international law in the same way. For one set of entities the
past is a burden and international law should cut off from it and in this sense over-
come it, while for another set of entities it is a heritage that should be preserved.
The function of international law as a fixed system of norms becomes of secondary
importance when taking into account subjective evaluations of the past and trying to
reach consensus on which parts of history need to be overcome. One may venture
the thesis that international law can be effective only if it is created and established
by entities which evaluate the past in the same way. Only in this sense can interna-
tional law be recognized — as Thomas M. Franck” defined it — as an expression of
communication among various states which share common views on expected future
behaviour. With no consent on the evaluation of the past, common beliefs concern-
ing the future are not possible. Only after entities bound up in a common past reach
a common perspective can norms, institutions and legal measures for the settlement
of disputes be capable of serving the function of preventing the problems of the past
from exerting a negative impact on the present and future. A consensus on the eval-
uation of the past is a thus a necessary condition required for overcoming it, both on
a universal and bilateral scale. The broader and more comprehensive the consensus
is, the greater the chances for overcoming the past by international law.

Let us now consider a couple of well known examples in order to illustrate
the theses presented above. The Preamble to the United Nations Charter reflects
a consistent evaluation of certain aspects of the past by all members of the United
Nations: “We the peoples of the United Nations determined: to save succeeding
generations from the scourge of war, which twice in our lifetime has brought un-
told sorrow to mankind, and to reaffirm faith in fundamental human rights, in the

" Th.M. Franck, The Power of Legitimacy among Nations, Oxford University Press, Oxford-
-New York: 1990, p. 39.
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dignity and worth of the human person, in the equal rights of men and women and
of nations large and small...”. The excerpt from the Charter quoted above express-
es a consistent evaluation of the past, which was not only a motive for establishing
the United Nations but also a sign of belief in the capability of international law to
overcome the past through new regulations aimed at eradicating the “mistakes of
the past”. The Preamble should be considered as agreement on the fundamental
reasons for such aims and objectives of the Charter as: the maintenance of interna-
tional peace and security; settlement of international disputes and problems by
peaceful means; promotion of human rights; and achievement of international
co-operation in solving international problems of an economic, social, cultural, or
humanitarian character. According to the Charter, international law was to be the
main factor civilizing the relations between nations. However, its full potential has
not been brought into play due to differing expectations with regard to this law by
the entities construing and applying it. One should also not underestimate the quan-
tity and quality of changes in international society which have occurred as a result
of the enlargement arising out of decolonization, and the status of the permanent
members of the Security Council and their role in applying the Charter.

Another example of a unanimous evaluation of the past is the above-men-
tioned decolonization principle. The UN Charter is not the manifestation of its
recognition. Special attention should also be drawn to the Declaration on the
Granting of Independence to Colonial Countries and Peoples (1960), which in
its preamble expresses, among other things, the belief of the General Assembly
that “increasing conflicts resulting from the denial of or impediments in the way
of the freedom of such peoples (...) constitute a serious threat to world peace”
and “the continued existence of colonialism prevents the development of inter-
national economic cooperation, impedes the social, cultural and economic devel-
opment of dependent peoples and militates against the United Nations ideal of
universal peace”.m

A similar unanimous view on the “toxic” past can be found in the major
international law acts on the protection of human rights, or in other areas in
which attempts are made to eliminate negative phenomena arising from the
past, e.g. in the area of environmental protection. This reinforces the conclu-
sion that a common position on the evaluation of the past on a universal scale is
anecessary condition for establishing peremptory norms of international law. Such
a unanimous evaluation should be seen as the cause for the existence of such

* Available at: http://daccess-dds-ny.un.org/doc/RESOLUTION/GEN/NRO/152/88/
IMG/NRO15288.pdf?OpenElement.
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norms as the prohibition on use of force or on the threat to use force, prohibition
on intervention in matters which are, according to international law, within the
domestic jurisdiction of any state, prohibition on colonial dominance, prohibition
on violation of fundamental human rights, and the prohibition against the viola-
tion of the territorial integrity of a state.

In considering the role of international law in overcoming the past one should
also bear in mind mechanisms for the settlement of disputes, and above all the
court procedures that accompany such mechanisms. In this respect the role of the
international judiciary system remains ambiguous. On one hand, the very fact of
the establishment and operation of international and “mixed” criminal courts needs
to be appreciated. Holding perpetrators of war crimes, genocide and crimes against
humanity responsible for their deeds is also a factor that contributes to overcoming
the past, without which it would not be possible for feuding states to develop favour-
able prospects for the future. On the other hand, we have to recognize the
unused potential of the International Court of Justice. Its jurisdiction is recognized
as mandatory only by a third of all states. Moreover a number of declarations made
under Article 36 (2) of the Statute of the International Court of Justice contain
reservations which in practice exclude cases of “vital” importance to states from its
jurisdiction. It is precisely the exclusion of these cases of “vital” importance that
does not allow for an objective evaluation of the past, and as a result international
law 1s often not capable of playing the role of a factor in overcoming the past, nei-
ther in the universal nor bilateral dimensions. Is it really possible to posit that the
history of “third world states” has been overcome, without considering the dis-
putes on the causes of their economic backwardness and measures adequate to re-
duce it? Is it not an expression of the powerlessness of international law that, as
a resulting of divergent evaluations of the past and raison d’FEtat, disputes on the
legal classification and moral evaluation of crimes such as the Armenian Genocide
or Katyn massacre cannot be adjudicated?

The comments made above may have an appearance of generality, and thus
akind of abstractness, if they are not viewed in concrete contexts. Thus the success-
es and failures in overcoming the past will be presented against the background of
selected problems involving the entire international community, as well as prob-
lems relating directly to bilateral relations. These will include two law-making pro-
cesses that drew the attention of international community at the time, namely East
Timor and Kosovo, and relations between Poland and Germany and Poland and
Russia.
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3.STRENGTHS AND WEAKNESSES OF INTERNATIONAL
LAW IN OVERCOMING THE PAST IN THE UNIVERSAL
DIMENSION. CASE STUDIES: EAST TIMOR AND KOSOVO

3.1. East Timor

The East Timor case, similarly as the case of Kosovo, combines a few core
principles of international law;, namely those connected with decolonization, the
right to self-determination, and the creation and recognition of a new state. In the
analysis which follows, the legal interpretation of the problems discussed above is
not the most important aspect. Rather, it is essential to demonstrate the unequivo-
cally positive role played by international law in eliminating the effects of the ille-
gal occupation of Timor.

The incorporation of East Timor into Indonesia in 1975 was not accepted by
the international community, and hence Timor de iure remained non-self-govern-
ing territory under Portuguese administration. This may be confirmed even by the
complaint submitted to the International Court of Justice, in which Portugal al-
leged that Australia had brought into question the right to self-determination of
the Timorese population by concluding an agreement with Indonesia on the de-
limitation of the Timorese continental shelf.” In 1999 the legal status of Timor
began to emerge from its limbo state. On 5" May 1999 two agreements on univer-
sal consultations on the future status of Timor were concluded: one being the agree-
ment between Indonesia and Portugal, and the other an agreement between the
UN on the one hand and Indonesia and Portugal on the other. On 25" October
1999 the Security Council, under Chapter VII of the Charter of the United Na-
tions, adopted resolution 1272 establishing a United Nations Transitional Admin-
istrator in East TIMOR (UNTAET) 2 This body was entrusted with a mandate for
temporary administration of Timor, including the right to enact and apply laws
(sections 2, 3, and 6 of the Resolution) ' The date originally planned for the com-
pletion of the UNTAET operation (3 1" January 2001) was postponed until the elec-
tion in Timor, held in May 2002. In that election the people chose independence,

io See East Timor (Portugal v. Australia) [1995] IC] Rep 90.
,, S/RES/1272 (1999).

In this context, the question arises of a lack of judicial control over the legal acts enacted
by international transitional bodies administering Timor and Kosovo, and of its effect with re-
spect to protection of human rights in administered territories. See generally ] Werzer, The UN
Human Rights Obligations and Immunity: An Oxymoron Casting a Shadow on the Transitional
Administrations in Kosovo and East Timor, 77(1-2) Nordic Journal of International Law 105
(2008) passim.
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and as a result Timor gained the status of a state. UNTAET was replaced by a Unit-
ed Nations Mission of Support in East 'hmor (UNMISET) established under Se-
curity Council resolution 1410 of 17" May 2002.” The mandate of the mission
included assistance in establishing state administrative structures.

In the context of overcoming the past, it is worth noting that UNTAET estab-
lished special panels of judges with jurisdiction over serious criminal offences com-
mitted on the territory of Timor in 1999, including genocide, war crimes, crimes
against humanity, murder, swual offences and torture (section 14 of the UNTAET
Regulation no 2000/ 15) * It was rightly acknowledged that individual criminal
responsibility for the crimes enumerated above would contribute to stability in
Timor. Althoug;h the Timorese panels of judges were not typical international
courtq " but rather so-called ¢ ‘hybrid” courts (established under international law
but applying domestic law and of domestic-international composition), their exist-
ence confirmed the large degree of flexibility of international legal measures in
responding to “emergency needs”. The criticism concerning the operation of the
panels of judges expressed by international society did not seem to weaken their
importance, and the Timorese panels of judges served as a model for the process of
creating mixed criminal courts (in Kosovo, Sierra Leone, Iraq, Bosnia and
Herzegovina, Cambodia), which in territories affected by conflicts have come to be
considered as an important factor in settling accounts with the past.

The mechanisms and institutions outlined above show that international law
has a large potential to eliminate negative effects of the past. At the same time the
case of Fast Timor shows that the effectiveness of international law in overcoming
the past is conditioned upon the consent of the entire community of states to
a specific legal solution. A unanimous evaluation of the past is a necessary condi-
tion. Without a consensus on ending the illegal occupation of Timor, it would not
have been possible to set up an international administration there or to establish
panels of judges, nor to stop the colonization of this territory.

The case of Timor also reveals a new feature of international law which is of
great significance in overcoming the past, the so-called ius post bellum. The Respon-
sibility to Protect — a well-known report of 2001 issued by the International Com-
mission on Intervention and State Sovereignty calls it “the responsibility to rebuild”.

S/RES /1410 (2002).

" See also Report of the International Commission of Inquiry on East Timor to the Secre-
tary- General UN Doc. A/54/726, S/2000/59, para. 153.

* See generally e.g. S. de Bertodano, East Timor: Trials and Tribulations, in C.P.R. Romano,
A. Nolkaemper, J K. Kleffner (eds.), Internationalized Criminal Courts, Oxford University Press,
Oxford: 2004, p. 79 ff.
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These terms are understood as a set of international legal measures allowing the
international community to undertake stabilizing and supportive actions on terri-
tories where armed conflict took place, without regard to its legal qualification (in-
ternational, internationalised, internal). It should be noted however that the in-
volvement of the international community alone does not guarantee that the past
will be overcome successfully. In this respect a concord of the state communities
involved on the future status of the conflict-prone territory is a decisive criterion.
While such a consensus was obtained in the case of East Timor, it was not reached
with regard to Kosovo, a case which reveals the structural weakness of international
law resulting from its state-central character.

3.2. Kosovo

The case of Kosovo requires more extensive commentary because of its rel-
evance, controversy and lmportance for the whole international legal order.
It reveals both the strengths and weaknesses of international law in responding
to historical problems.

The armed intervention by NATO in Kosovo in 1999 raised well-known
legal and political controversies from its inception. Even so, it led to notable legal
effects: the territory of Kosovo was excluded from effective control of the author-
ities of the Federation of Serbia and Montenegro, a result of the establishment
of an international administration conducted by the United Nations Tr. ansltlonal
Mission in Kosovo (UNMIK) under the auspices of UN resolution 1244 of 10"
June 1999.” 1t is worth mentioning that in 2000 UNMIK - similarly as in the

g /RES/1244(1999). The UNMIK was empowered to issue legal acts defining the sys-
tem and structure of Kosovo's government. See particularly Regulation No. 2001/9 — A Con-
stitutional Framework for Provisional Self-Government in Kosovo (UNMIK/REG/2001/9);
Regulation No. 2008/9 on an Amendment to the Constitutional Framework for Provisional
Self-Government (UNMIK/REG/2008/9). On the UNMIK legal status and mandate, see
generally: T. Irmscher, Legal Framework of the Activities of UNMIK, 44 German Yearbook of
International Law 353 (2001) passim; T. Garcia, La Mission d’ Administration Intérimaire des
Nations Unies au Kosovo, 104(1) Revue Générale de Droit International Public 61 (2000),
passim. In this context, it is worth quoting an opinion concerning the UNMIK operation
with regard to its compliance with peremptory norms of international law, prepared before
the status of Kosovo was yet determined: “[ T ]he legality of the arrangements like UNMIK
—writes A. Orakhelashvili — has to do with their temporary nature, which by itself guarantees
that these arrangements are not intended to violate the territorial integrity of States. If such
an arrangement were imposed in perpetuity, serious problems of their validity would arise”.
A. Orakhelashvili, Peremptory Norms in International Law, Oxford University Press, Oxford:
2007, p. 454.
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case of East Timor — established mixed panels of judges, considering their opuahon
as an essentlal factor in the settlement of the toxic Albanian-Serbian past. *

On 17" February 2008 the Assembly (known as Kevendi (Albanian) and
Skupstina (Serbian) — a parliamentary body established within the framework of
the provisional authorities of Kosovo — adopted a declaration of independenee.ﬂ
This declaration, in which Kosovo was declared “an independent and sovereign
state”, formally marked the beginning of the secession process of Kosovo from the
Republic of Serbia.

While the international transitional administration in the Balkans was per-
ceived as an important stabilizing factor, the unilateral declaration of independence
of the authorities of Kosovo stirred a new wave of legal and political controversy
concerning this region. External conditions favourable for the adoption of the dec-
laration of independence were created owing to the UN administration of Kosovo
from 1999, and the presence of NATO armed forces on the territory of this part of
Serbia. However, the declaration of independence was adopted by the parliament of
Kosovo in an atmosphere of political tension resulting from the lack of agreement
between the authorities of the Republic of Serbia and the provisional authorities
of Kosovo on the political and legal status of Kosovo. During the negotiations con-
ducted under the auspices of the UN, the authorities of Serbia Consmcnth rejected
the proposed solutions contained in so-called Ahtisaari’s Plan.” The Kosovo side
accepted them entirely, which is confirmed by the reference to Ahtisaari’s proposal
in the preamble to its declaration of independence.

The opinions of state communities on the legitimization of this process are
divided, which may be illustrated by the fact that less than half of the existing states
have recognized Kosovo as a state. As of 30" April 2010 Kosovo’s independence
was recognized by 66 states.” ” Neither the member states of the European Union
nor the permanent members of the United Nations Security Council have been
unanimous in recognizing Kosovo. The refusal of Russia and China to recognise
Kosovo postpones the moment of Kosovo’s membership in the UN for an indefinite
period of time.

% See UNMIK/REG/2000/6 i UNMIK/REG/2000/64. See also |.C. Cady, N. Booth, Inter-
nationalized Courts in Kosovo: An UNMIK Perspective, in Romano, Nollkaemper, Kleffner (eds.),
supra pote 34, p. 41 I

" Text of the declaration available at
www.assembly-kosova.org/common/docs/declaration_independence. pdf.

See Letter dated 26 March 2007 from the Secretary-General addressed to the Presi-
dent of the Security Council: Comprehensive Proposal for the Kosovo Status Settlement, /2007 /
168/Add. 1.

" Data from www.kosovothanksyou.com (accessed 30 April 2010).
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Following Kosovo’s adoption of its declaration Of independence, the EU took
responsibility for stabilizing the situation there. On 4" " February 2008, even before
Kosovo’s independence was declared, the EU had approved two joint actions form-
ing the legal basis for EU engagement in Kosovo: a joint actlon on the European
Union Rule of Law Mission in Kosovo (EULEX KOSOVO) ™ and a joint action ap-
pointing a European Union Special Representative in Kosovo. " Even so, member
states of the European Union dld not manage to reach agreement with respect the
recognition of Kosovo, On 18" Fcbruar\ 2008, at a meeting of the EU Council, the
ministers of foreign affairs only adopted a declaration in which they left the deci-
sion on relations with Kosovo to individual member states. As a result several EU
member states have not recognized Kosovo as a state.

For obvious reasons, the validity of the secession of Kosovo is most strongly
opposed by its state of origin, i.e. Serbia. Serbian authorities, apart from political
reprisal against some states which recognized Kosovo, also took steps to prove
that the secession of Kosovo Vlolated binding international law. In this context
it is important to note that on 8" October 2008 the UN General Assembly, at the
initiative of the Republic of Serbia, adopted a resolution in which it requested the
International Court of Justice to issue an advisory opinion on the following is-
sue: “Whether the unilateral dcdaxahon of independence of Kosovo is in ac-

ordance with international law?”" Such an advisory opinion may help to clar-
ify legal questions relating to the binding force of a unilateral declaration of
independence in international law. Nevertheless its effectiveness in overcom-
ing the past may be questioned, due to irreversible facts and their consequenc-
es that have already occurred, and which have to be accepted and neutralized
by the international legal order.

The attempt to make a legal assessment of the unilateral declaration of inde-
pendence adopted by the provisional authorities of Kosovo will require taking
a position on the importance and relationship between long-established major
principles and institutions of contemporary international law, such as the principle

B 2008/124/CFSP L 42/92. The role of the EULEX KOSOVO is to support authorities
in Kosovo, judicial authorities, and law enforcement agencies, and also to provide assistance in
developing a judicial system (art. 2). EULEX began to operate after the then-international
administration handed over its power exercised by the United Nations Interim Administra-
tion I\/hbbl()n in Kosovo (UNMIK) in Kosovo.

1 2008/123/ CFSP L 42/88. The role of the Special Representative is, in principle. to
provide guidance in the name of the EU and support for the political process.

Resolution 63/3 adopted by the General Assembly: Request for an advisory opinion of
the International Court of Justice on whether the unilateral declaration of mdependence of
Kosovo is in accordance with international law, 63. session, A/RES/63/3.
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of territorial integrity of states, the right to self-determination, the institution of
secession by a territory, and recognition of a state.

State-formation processes are often legally explained by the right to self-
determination. However, while this principle is unquestionably established in inter-
national law — e.g. both the United Nations Charter (1945) and the Convention on
Human Rl@htq (1966) refer to it — its scope and juridical character are a matter of
dlspute ‘In particular its relation to the principle of the territorial integrity of states
is unclear, and the question when it may legally justify secession raises controversy.

In the era of the UN the origins and the importance of the right to self-deter-
mination were connected with the process of decolonization. The application of this
right in the process and practice of decolonization did not give rise to legal controver-
sy. The most important resolution of the UN General Assembly ie. the Declaratlon
on the Granting of Independcnce to Colonial Countries and Peoples of 14" Decem-
ber 1960 [Res. 1514(XV)] exphcrdy referred to the right to self-determination.
However, decolonization did not involve the so-called right to secession, because the
colonial territories, whether trust or dependent, were not a part of the territory of
any state-metropolis. They did not come into being as a result of the separation of
their territories from existing states. In addition, it is worth noting that the Declara-
tion referred to above also emphasizes the importance of the principle of territorial
integrity. Paragraph 6 therein reads as follows “Any attempt aimed at the partial or
total disruption of the national unity and the territorial integrity of a country is in-
compatible with the purposes and principles of the Charter of the United Nations”.

N Cf e.g L Antonowicz, Zasada samostanowienia navodow we wspotczesnym prawie migdzy-
narodowym (Principle of Self-determination in Modern International Law?), 8 Sprawy Miedzy-
narodowe 30 (1963} passim; L. Antonowicz, Paiistwa i terytoria. Studium prawnomicdzynaro-
dowe (States and Territories. International Legal Study), PWN, Warszawa: 1988, pp. 82 ff;
A. Buchanan, Justice, Legitimacy, and Self- Datermmatzon Moral Foundations for International
Law, Oxford University Press, Oxford: 2004, pp. 331 ff, W. Czapliniski, Aktualne problemy pra-
wa do samostanowienia (Current Issues on Right to Self-Determination), Torusiski Rocznik
Praw Czlowieka i Pokoju 3 (1994-1995); W. Czapliaski, Zmiany terytorialne w Europie Srod-
kowej i Wschodniej i ich skutki migdzynarodowoprawne (1990-1992) (Territorial Changes in
Central-Eastern Europe and their international legal consequences (1990-1992), Scholar,
Warszawa: 1998, pp. 50 ff, K. Knop, Diversity and Self-Determination in International Law,
Cambridge University Press, Cambridge: 2003, passim. It is also worth pointing out the im-
portance of this principle in the decisions of the IC]. See advisory opinion in the Western Saha-
racase ([1975]1IC] Rep 12) , judgment in East Timor case ([1995] IC] Rep 90) and advisory
opinion concerning the case of Legal Consequences of the Construction of a Wall in the Occupied
Palestinian Territory ([2004] IC] Rep136). In the two latter judgments the IC] clearly qualified
the rlfrht to self-determination as an erga omnes right.

* Available at: http://daccess-dds-nyun. orgb/doc/RESOLUTION/GEN/NRO/l 52/88/
IMG/NRO15288.pdf?OpenElement.
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In these circumstances, the Kosovo case seems a sui generis case. It is differ-
ent from cases of the most recent states coming into being — namely East Timor or
Montenegro, mentioned above. East Timor, which from 1975 was actually admin-
istered by Indonesia, came into being as a result of decolonization, and Montene-
gro as the result of a secession that did not raise any legal doubts inasmuch as it was
accepted by its state of origin, that is the Federal Republic of Yugoslavia. The seces-
sion of Kosovo —where there is strong opposition on the part of the state of origin —
is a controversial and, in a sense, a borderline example of the practical role and effect
of the so-called right to self-determination.

International practice, and to a large extent international legal doctrine as
well, does not allow for justification of the so-called right to secession in reliance on
the right to self- detmmmatlon granting priority to the principle of territorial in-
tegrity of a countr\ " The Declaration of Principles of International Law concern-
ing Friendly Relations and Cooperatlon among States in accordance with the Char-
ter of the United Nations, of 24" October 1970, clearly excludes the possibility of
reliance on the right to self-determination to account for any action which would

“dismember or impair, totally or in part, the territorial integrity or political unity
of sovereign and independent States” . This is also confnmed in Opinion no. 2 of
1992 of the Arbitration Commission for Yugoslavia. N

The principle of territorial integrity is one of the major norms of international
law protecting the legal-political entity and sovereignty of a state. This principle is
the source of the prohibition against intervention, recognized and respected in
international law. Hence, violation of the territorial integrity of a state is the equiv-
alent to violation of the sovereignty of a state prohibited by international law.

Although often controver sial, secession is recognized as a process by which
states may come into bemg " It is not the declaration itself of an entity, but the
effectiveness of the secession process that makes a new state come into existence.
However, this effectiveness should not be interpreted as contradicting, but rather

Scc especially Czapliniski, Zmiany..., supra note 43, pp. 50-60.

Avallabk at http://wwwun.org/ /ega /socdev/unpfii/en/drip.html

" Conference on Yugoslavia, Arbitration Commission, Opinion No. 2, 31 International
Legal Materials 1497 (1992). An excerpt from this opinion, as relevant to the problem dis-
cussed above, reads as follows: “The Commission considers that international law as it currently
stands does not spell out all the implications of the right of self-determination. However, it is
well established that, whatever the circumstances, the right to self-determination must not
involve changes to existing frontiers at the time of independence (uti possidetis juris) except
wherg the States concerned agree otherwise”.

" See especially J. Crawford, The Creation of States in International Law, 2 ed., Oxford

University Press, Oxford: 2006, pp. 374-448.
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as complementing, legitimacy. There must be a situation in which two traditional
principles fundamental to the formation of international law coexist: ex factis ius
oritur and ex iniuria ius non oritur. Thus the effectiveness of the secession process,
understood this way and measured by common international recognition, is condi-
tioned upon the coexistence of the following factors: 1) the centrifugal nature of
the secession process; 2) respect for the uti possidetis principle; 3) earlier or later
recognition on the part of a state of origin. The criteria mentioned above were met
by, e.g., by the secession of Montenegro. The situation of Kosovo is different be-
cause first, its secession from the Republic of Serbia was not solely a centrifugal
process, but occurred with considerable support from international organizations
(UN, NATO, EU) and a large number of their member states. Secondly, this process
was and still is opposed by its state of origin.

The authorities of the Republic of Serbia consistently claim that the declara-
tion of independence of Kosovo is in contradiction not only to the principles of
universal international law; and in particular with the principle of territorial integ-
rity, but also to the Security Council resolution 1244 of 10" June 1999. This reso-
lution points to the urgent necessity for resolving the status of Kosovo. It also em-
phasizes the obligation of all UN member states to “respect sovereignty and terri-
torial integrity of the Republic of Yugoslavia” (at present the Republic of Serbia)
(paragraph 1 in connection with Annex 1). The Declaration of the G8 Foreign
Ministers of 9" May 1999, attached to resolution 1244 as Annex 2, also underlines
that a political process aimed at establishing self-government for Kosovo should
take into consideration “the principles of sovereignty and territorial integrity of
the Federal Republic of Yugoslavia and the other countries of the region” (Annex 2,
paragraph 8).

It is significant that both direct parties to the conflict, i.e. the Republic of
Serbia and the authorities of Kosovo, seek legal justification for their positions in
resolution 1244. The declaration of independence of Kosovo clearly emphasizes
the willingness to operate according to the principles of international law and res-
olutions of the Security Council, including resolution 1244 (paragraph 12). The
authorities of Serbia, as has already been mentioned, question the legality of the
declaration of independence by Kosovo by, among other things, claiming that it
violates the same resolution. Such an allegation appeared in documents of Serbi-
an authorities prepared in response to the announcement of the declaration of

¥ Cf. e.g. Antonowicz, Pasistwa..., supra note 43, pp. 39-40; |. Symonides, Zasada efekty-
wnosci w prawie migdzynarodowym (Principle of Effectiveness in International Law), Wyd.
UMK, Torut: 1967, pp. 13-14; JH.W. Verzijl, Effectiveness versus Legality, in idem, supra
note 8, p. 293.
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independence, namely: in the speeches of the Pxeudent and the Foreign Minister
of the Republic of Smbla presented at the UN session,” in the decision of the Ser-
bian parliament of 18" Februarv 2008 on the annulment of the declaration of in-
dependence of Kosovo, " and in earlier acts of the gcrblan authorities: Resolution
of the National Assembly of the Republic of Serbia of 14" February 2007 m]cctmg
the so-called Ahtisaari’s Plan’~ and Resolution of the National Assembly of 26" De-
cember 2007 on the protection of sovereignty, territorial integrity and constitu-
tional order of the Republic of Serbia.”’

Security Council resolution 1244 clearly plays an important role in the legal
assessment of Kosovo’s declaration of independence. Among other things, it pro-
vided for an international civil and military presence in Kosovo upon the consent of
Serbian authorities, establishment of an international interim administration in
Kosovo, and the development — under the auspices of the UN - of a political solu-
tion concerning the future status of Kosovo based on an agreement between the
Serbian authorities and Kosovo interim administration with respect to the princi-
ples quoted above of “sovereignty and territorial mtesgrlt\ of the Federal Republic
of Yugoslavia and the other countries of the region.

A political dialogue between Serbia and Kosovo, stimulated by the signifi-
cant involvement of the UN and its special Envoy Martti Ahtisaari, did not result
in a coordination of positions. Serbian authorities consistently rejected the solu-
tlon proposed in so-called Ahtisaari’s Plan. While references to the legal status of

" Serbian President’s Speech at the UN SC Session (April 21, 2008), available at
www.srbijagovirs/vesti/vest.php?id=45388; Speech of Serbian Minister of Foreign Affairs
Vuk Jeremic at the UN SC Session (November 26, 2008), available at www.srbijagov.rs/vesti
/vest. ?hp?ld 51112.

Decision on the annulment of the illegitimate acts of the provisional institutions of
self-government in Kosovo and Metohija on their declaration of unilateral independence, avail-
able at www. stbija.gov.rs/kosovo-metohija/index. php?id=43159.

* Resolution of the National Assembly of the Republic of Serbia Following UN Special
Envoy Martti Ahtisaari’s “Comprehensive Proposal for the Kosovo Status Settlement” and
Continuation of Negotiations on the Future Status of Kosovo-Metohija, available at
wwwstbija.gov.rs/vesti/ /specijal.php?id=31679.

" Resolution of the National Assembly on the Protection of Sovereignty, Territorial In-
tegrity and Constitutional Order of the Repubhg of Serbia, available at wwwsrbija.gov.rs/
kosoxo metohija/index.php?id=42050.

See Ch. Tomuschat, Yugoslavia’s Damaged Sovercignty over the Province of Kosovo, in
G. Kreijen (ed.), State, Sovereignty, and International Governance, Oxford University Press,
Oxford: 2004, pp. 323 ff. One of the Tomuschat’s theses reads as follows: “[...] the legal conse-
quences of the recognition of a right to self-determination drawn in Resolution 1244 appear to
be rather modest. What has been promised to the Kosovars is not independent statehood, but
simply self-government, a framework of governance of lesser substance” (p. 341).
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Kosovo never use the term “state” in this document (it refers to Kosovo as to
“multi-ethnic society” (article 1.1), it nevertheless attributes important features
of a state to it, in particular: the capacity to enter into treaties, the right to be
amember of international organizations, and to a constitution (art. 1.3.; art. 1.5.).
There would be nothing unusual in this as there are, in the history of interna-
tional relations, other examples of compound states, components of which had
some scope of capacity to undertake legal-international actions. However, Ahti-
saari’s Plan did not include any provision that Kosovo would remain an integral
part of Serbia. Serbian authorities viewed and still view this as a violation of its
territorial integrity and sovereignty.

It is also significant that there is no reference to the right to self-determina-
tion in Kosovo’s declaration of independence. It may be presumed that this was an
intentional omission. In fact any attempt to legally justify the secession of Kosovo
in reliance on the right to self-determination seems risky and prone to failure. This
stems from the two arguments quoted above. First, the process of establishing Kos-
ovo in fact was not a self-determination process inasmuch as it was not a centrifu-
gal process. It arose out of international involvement, especially of the UN; which
was serious enough to allow the parliament of Kosovo to adopt a constitution which
was actually a constitution octroyée, considering the fact that the legal system of
Kosovo had been defined in the so-called Ahtisaari’s Plan (Annex I in connection
with article 1.3); and secondly the state of origin (the Republic of Serbia) did not
accept the secession of a part of its territory. In this context it is worth noting that
the authors of the declaration of independence were aware of the controversial legal
nature of their act, and in its preamble they declared that the case of Kosovo was
exceptional and should not be treated as a precedent for any other situation (“Kos-
ovo is a special case arising from Yugoslavia’s non-consensual breakup and is not
a precedent for any other situation.”)

In addition, it would appear that the question of the binding nature of Koso-
vo’s declaration of independence cannot be examined separately from the response
of third states. Since the adoption of the declaration itself is not based on any spe-
cific legal act (SC resolution 1244 does not provide for the status of a state for
Kosovo), in view of international law it is neutral and does not, in and of itself,
create a new state. In the history of international relations there have been a num-
ber of declarations of independence to which there was little or no international
response, and which in consequence did not change the status of the entities which
adopted them. It is worth mentioning that already in 1991 the provisional author-
ities representing the Albanian population of Kosovo announced their declaration
of independence, as a result of which Kosovo was recognized only by Albania. The
real importance of any declaration of independence is determined by the response
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of the international community, expressed either in acts of recognition or by refusal
to recognize an aspiring entity as a state. Thus the constitutive effects of a declaration
of independence in terms of creation of a new state come to play only if it is recognized
by third states and its state of origin.

In international law theory a dispute concerning the effects of the recogni-
tion of a state may take place over a long period of time: some scholars adhere to the
doctrine of a declaratory effect of recognition, whereas others are in favour of its
constitutive effect, in other words they accept that a new entity may not obtain the

. . . 5
status of a state unless it is recognized by the existing states.

" The prevailing practice
in international law application rather points to the constitutive nature of recogni-
tion of an entity as a state. Without such recognition the declaration of independence
itself, while perhaps beginning a process of secession, has no effect in terms of form-
ing a new state. The declaration of independence of Kosovo should be assessed in this
context. Taking into account the constitutive nature of the recognition of an
entity as a state, the main problem associated with the case of Kosovo may be
expressed as follows: Is recognition of Kosovo as a state in conformity with the
international law?

Views concerning the legal validity of the declaration of independence and
the recognition of Kosovo are divided in the international community. This split
may be illustrated by the result of voting on the UN General Assembly resolution
of 8" October 2008 concerning the application to the ICJ to issue an advisory opin-
ion on the conformity of the declaration of independence of Kosovo with interna-
tional law (77 states sup(ported the application the IC], 6 were against it, and 74
abstained from voting).  States which recognized the independence of Kosovo ei-
ther abstained from voting or voted against the resolution.

Recognition of a state is controversial not only with regard to its effect, but
also as regards the obligation to recognize or to deny recognition to a state. It may
be argued that contemporary international law imposes a legal obligation to recog-
nize as a state new independent territorial entities for which the state-formation
process and the existence of elements of statehood (population, territory, effective

" For opinions concerning the effects of a recognition of an entity as a state, see generally:
Antonowicz, Paristwa..., supra note 43, pp. 95-104; Crawford, supra note 48, pp. 19-28; H.
Lauterpacht, Recognition in International Law, Cambridge University Press, Cambridge: 1947,
passim; Oppenheim’s International Law, ed. R Jennings, A. Watts, vol. 1, Longman, London-
New York: 1992, pp. 126-146; S. Talmon, The Constitutive Versus the Declaratory Theory of
Recognition: Tertium Non Datur?, 75 British Yearbook of International Law 101 (2004), passim;
C. Warbrick, States and Recognition in International Law, in Evans (ed.), supra note 8, esp.
pp. 236-262. X

" See 637 session, Agenda item 71, A/63/PV.22.
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power) are unquestionable.” If a new entity is not recognized as a state, its partic-
ipation in international legal transactions and therefore its actual establishment as
a state is not possible. At the other extreme, it is prohibited by law to recognize
a state in a situation inconsistent with the principles of universal international law.
This prohibition — the origins of which are related to the General Treaty for the
Renunciation of War of 1928 and to the so-called Stimson doctrine of non-recog-
nition of international territorial changes executed by force —is weH estabhshad in
international law under the regime of the United Nations Charter.”

The circumstances preceding the declaration of independence of Kosovo also
contributed to the legal assessment of this act and international community’s re-
sponses to it. On the one hand, the behaviour of the authorities of the Republic of
Yugoslavia in the 1990s with respect to the Kosovo population of Albanian origin
justified the involvement of the international community in ensuring autonomy to
the population of Kosovo. On the other hand, it may be questioned whether there
were any legal prerequisites or provisions justifying any international action, even
under the auspices of the UN, aimed at implementation of the right of self-deter-
mination of the Albanian population of Kosovo at the expense of the territorial
integrity of the Republic of Serbia. In both the doctrine and practice of interna-
tional law, which is manifested in, e.g., IC] jurisprudence,” respect for territorial
sovereignty is viewed as a fundamental legal basis for international relations.
In other words, a state’s territory is given special protection under international
law. Therefore third states are prohibited from taking any action affecting
another state’s territory unless it is legally justified. It is difficult to point out to
any such legal basis for recognizing Kosovo as a state, and if there is none, then
recognition of Kosovo’s independence is an act which violates the territorial in-
tegrity of the Republic of Serbia, and ergo violates universal international law.
Acts of recognition also go beyond the mandate provided for in resolution no.
1244. As a result states that have recognized Kosovo as a state” have diminished

" share the opinion of H. Lauterpacht in this respect (supra note 55, pp. 2636, 75-76).
See also L Brownlie, Principles of Public International Law, 6 ed., Oxford University Press,
Oxford: 2003, pp. 89-90; J. Combacau, S. Sur, Droit International Public, 4 éd., Montchrestien,
Paris; 1999, pp. 285-288.
" See generally e.g. Ch. Rousseau, Droit International Public, vol. 1I1: Les Compétences,
Slrcy Paris: 1977, pp. 518-526.
" Already in the Corfir Chanmel case (UK v Albania) [ 1949] 1C] Rep 4 the ICJ emphasized:
“[...] between independent states, respect for territorial sovereignty is an essential foundation
of mternatlonal relations” (p. 35).
® Resolution no. 38 /2008 of the Polish Cabinet of 26th February 2008 on the recogni-
tion of Kosovo by the Republic of Poland (RM 111-32-08 reads as follows: § 1. The govern-
ment of the Republic of Poland recognizes Kosovo as a state. § 2. The implementation of this
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the importance of the principle of territorial integrity in international law. Although
for nearly two decades the circumstances connected with the political situation
in Kosovo were exceptional, they do not justify any division of a sovereign subject
of international law without its consent.

Finally it is worth examining the effect of recognition of Kosovo as a state on
international law, in particular on its role in overcoming the past. Since Kosovo has
not been recognized universally, and in particular by all permanent members of the
Security Council, its recognition cannot qualify as erga omnes, but only as inter partes.
This means that Kosovo is a state only in its relations with states that have recognized
it, but not in its relations with states that have not recognized it. Therefore in rela-
tions with the latter it may not benefit from the principle of sovereign equality. Con-
sidering the fact that Kosovo has not been universally recognized and there{ore is
kept out of the UN, its status in universal international law is still uncertain.” Such
a state of limbo does not enhance the transparency of the international legal order
and undermines its ability to produce permanent and unambiguous legal effects.

For the development of international law, the case of Kosovo is dangerous for
more fundamental reasons. It challenges its stability and predictability, and there-
by it proves its susceptibility to revolutionary rather than evolutionary changes.
These dangers are not neutralized by the reservations of a number of states and
Kosovo’s own declaration that its case should not be seen as a precedent. Such dec-
larations have an effect contrary to that intended, because they implicitly demon-
strate that the that entities making such a declaration are aware of the fact that the
legal solution they have adopted, i.e. in this case as regards Kosovo, is inconsistent
with the international law. The political implications of such reservations are rath-
er insignificant, as reliance on the case of Kosovo may not be treated as a source of
law prohibiting secession movements in Europe or in other parts of the world. It is
clear that this is not the first situation that brings about legal effects in a case where
there is no, or only a doubtful, legal basis for an action. In the history of interna-
tional law changes have also occurred according to the ex factis ius oritur principle.
In the final analysis, the case of Kosovo again proves the state-central character of
international law and the constitutive role of state recognition.

However it should be emphasized that the recognition of Kosovo by
a considerable number of states, despite the legal defect inherent in this act, i.e. its

Resolution is entrusted to the Minister of Foreign Affairs. § 3. The Resolution enters into
force on the day of its adoption”. The content of the Resolution clearly shows that the recog-
nmon of Kosovo by Poland is de iure recognition that is unconditional and final.

" See M. Shaw: International Law, 6 ed., Cambridge University Press, Cambridge:
2008, p. 453.
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inconsistency with the principle of territorial integrity, has brought about two sig-
nificant legal and international effects: it has decreased the territory of Serbia and
created a new state — the Republic of Kosovo, at least in relations with regard to
those states that recognized it. Such types of transformations in the international
community and in the international legal order undermine international law as
a factor effectively and transparently overcoming the problems of the past between
states and nations.

4. STRENGTHS AND WEAKNESSES OF INTERNATIONAL LAW
IN OVERCOMING THE PAST IN A BILATERAL DIMENSION.
POLISH-GERMAN AND POLISH-RUSSIAN RELATIONS

4 1. Polish-German relations after 1990

The Protocol of Paris of 17° ]ulV 1990 ? the Treaty of 12" September 1990
on the Final Settlement with Respect to Gcrmam,6 and the Treaty of 14" Novem-
ber 1990 between the Republic of Poland and the Federal Republic of Germany reaf-
firming the existing common border’ fmaﬂv removed any remaining legal doubts on
the shape of the Polish-German border. Parties to the so-called 2+4 treaty pointed
out (art. 1 section 2) the necessity of reaffirming the Polish-German border
“in a treaty binding under international law”. This may be interpreted as an embod-
iment of their belief in the guaranty and regulatory function of international law.

While the last decade of the twentieth century seemed to indicate an endur-
ing normalization in Polish-German relations, the first years of the twenty-first cen-
tury have brought about some visible, if not spectacular tensions. As Jerzy Kranz"
described it figuratively: the “shadows of the past” appeared again in Polish-Ger-
man relations. This showed that Poland and Germany have not overcome the his-
torical burden connected with World War II and its legal, political and social
effects. Mutual prejudices and sensitivity about historical questions still prevent

* The text, with a legal analysis, appears in J. Barcz, Protokdt paryski z 17 lipca 1990 r.
a granica Polski ze zjednoczonymi Niemcami (Paris Protocol of 17th July 1990 and Polish-
-German Frontier), in Prawo miedzynarodowe. Ksiega pamigtkowa prof. Renaty Szafarz (Inter-
national Law. Liber Amicorum of Prof. Renata Szafarz), ed. by J. Menkes, WSHE Warszawa:
2007, pp. 44 Ji
3 Zbiér Dokumentow Polskiego Instytutu Spraw Miedzynarodowych (Set of Docu-
ments, of Polish Institute of International Affairs) (1991).
Dz UL 1992, nr 14, poz. 54 (Polish Journal of Laws 1992, no. 14, item 54).
"] Kranz, Polsko-niensieckie cienie przesziosei (Polish-German Shadows of the Past), 1 Sprawy
Migdzynarodowe 5 (2005).
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them from developing relations based on real partnership. The activities of small,
rather unknown and politically insignificant German compatriots putting for-
ward claims against Poland concerning the displacement of Germans after World
War Il was enough to cause the issue of war reparations to be officially raised in
Poland again. “

It now appears that the treaty regulations on mutual relations from the begin-
ning of the 1990s may not be fully effective measures for overcoming the past. More-
over these regulations include oblique and ambiguous statements which are exploited
by political groups on both sides to support certain versions of their mutual history.
Therefore the past still divides both states and nations, and the mutual legal-inter-
national obligations they accepted appear insufficient to overcome this division.

Differences over legal issues and positions Conceran“ the effects of World
War II can be found in both Polish and in German circles.” The international Ger-
man-Polish legal regulations of the first decade of the twenty-first century did not
manage to finally overcome the divisions, in particular with reference to the dis-
placement of Germans. This issue was fundamental for the so-called legal positions
of the Federal Republic of Germany which, while being strictly legal concepts in
their origins, became almost official political doctrines in Germany. " This German
stance, which dates back to post World War II and the remains of which still sur-
vive in some circles, hasled to escalation of those problems of the past that were not
clearly solved by legal regulations.

Under the pressures resulting from exacerbating tensions, in 2004 the govern-
ments of both states took actions aiming at clarifying ambiguous legal issues. In this

" See especially the resolution of the Polish Sejm of 10" September 2004 on Polish rights
to German war reparations and on illegitimate claims against Poland and Polish citizens put
forward in Germany (M.P. 2004, nr 39, pos. 678 (Polish Gazette of Laws 2004, no. 39, item
678). For more on tensions in Polish-German relations, see e.g Kranz, supra note 55, passim.;
K Ziemer, Polska i Niemcy — jaka przesziosé, jaka przysztosé? (Poland and Germany — what
Past, what Future?), 1 Sprawy Miedzynarodowe 48 (2005), pp. 48 ff.

" As far as the Polish doctrine is concerned, see S. Debski, WM. Goralski (eds.), Problem
reparacji, odszkodowast i $wiadczent w stosunkach polsko-niemieckich 1944-2004 {The Problem
of Reparations, Compensations and Benefits in Polish-German Relations 1994-2004), vol. I
— Studia (Studies), PISM, Warszawa: 2004; W. Czapliniski, Pojecie reparacji wojennych
w prawie migdzynarodowym { The Concept of War Reparations in International Law), 1 Sprawy
Migdzynarodowe 66 (2005), pp. 74-78.

See J. Barcz, Zachodnioniemieckie doktryny prawne i ich rola w podtrzymywaniu rewiz-
jonizmu polityczno-terytorialnego w stosunkach dwustronnych PRL-RFN (West-German Legal
Daoctrines and Their Role in Supporting of Political-Territorial Revisionism in Polish-German
Bilateral Relations), 1(2) Zeszyty Niemcoznawcze PISM 5 (1986), passim; Kranz, supra
note 53, pp. 36—45.
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context, the announcement made by Chancellor Gerhard Schrader on 17" August
2004 is of special ﬂgmflcance as it was a unilateral international legal act binding
Germany for the future.” It reaffirmed that at the level of inter-state relations the
question of compensation claims resulting from World War II did not exist, It is
also worth noting the position presented by experts appointed by both sides.”
Although the German government cut off any claims of German citizens
against Poland and its citizens, full normalization of relations did not take place
owing to, among other things, the claims of German citizens filed against Poland in
the European Court of Human Rights. The fact that the ECHR considered the first
claim as inadmissible, and also the slight chances for success of the other German
claims filed in other international and domestic courts — all which is convincingly
illustrated by the expert analysis prepared by Professors J. Barcz and J.A. Frowein —
highlight the usefulness and effectiveness of international legal measures in over-
coming the Polish—German past. However, this is only a relative effectiveness, and
simultaneously exposes the weakness of international law: It confirms that interna-
tional law may be effective in overcoming the past only if the societies bound by it
agree in its assessment. In this respect, Poles and Germans still differ from each
other, especially with regard to the assessment of the so-called forced expulsion of
Germans, which has turned out to be a more persistent problem than that of the
common border. After 1990 successive German governments took a stance on this
issue, presented in so-called legal standpoints of the Federal Republic of Germany.
It is based on a declaration expressed in the 1990s by the German Minister of For-
eign Affairs, Klaus Kilkel, and the Bundestag, and recently re-affirmed by then-
Chancellor Gerchardt Schréder, stating that the displacement of the German pop-
ulation from formerly German east areas was inconsistent with international law.

" See M. Frankowska, Oswiadczenie kanclerza Gerharda Schridera ztozone 1 sierpnia 2004 .

w Warszawic w $wictle prawa migdzynarodowege (The Statement of Chancellor Gerhard
Schroder of 1st August 2004 Submitted in Warsaw under International Law), in WM. Géralski
(ed.), Tranfer. Obywatelstwo. Majgtek. Trudne problemy stosunkéw polsko-niemieckich. Studia
i dokumenty (Transfer. Citizenship. Wealth. Difficult Problems of Polish-German Relations),
Warszawa: 2005, pp. 201 yi2

] Barcz, JA. Frowein, Gutachten zu Anspriichen aus Deutschland gegen Polen in Zusam-
menhang mit dem Zweiten Weltkrieg, 65(3) ZadRV 631 (2005), Polish version: 1 Sprawy Migdzy-
narodowe 110 (2005). See also Stanowisko Doradczego Komitetu Prawnego przy Ministrze Spraw
Zagranicznych w sprawie roszczest reparacyjuych Polski wobee Niemiec w zwigzku z drugg wojng
$wiatowg (The Position of Legal Advisory Committe attached to the Minister of Foreign
Affairs concerning Polish Reparation Claims towards Germany in connection with Second
World War), 1 Sprawy Miedzynarodowe 139 (2005).

" Decision of 7th October 2008 in the case Preussiche Treuhand GmbH & Co. KG AA
1 Poland (claim no. 47550/06).
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The legal evaluation by Poland, as well as by the US and Great Britain, was and still is
different. Therefore Germans speak about forced expulsion (which is to say illegiti-
mate) whereas in Poland the term displacement is used, understood as an unavoidable
effect of the end of World War II For this reason German governments still do not
declare private legal claims of their citizens against Poland as unfounded, even though
by Schroder’s statement they disassociated themselves from supporting them officially.

The difference of opinions on displacement of Germans gained also another,
symbolic meaning in the context of the German initiative of the Federation of Expellees
to pay tribute to these events. From the very beginning the idea to pay tribute to
the displacement in an institutional manner was criticized by successive Polish gov-
ernments. Originally it was not welcomed by German governments either. However,
during the last two years the German government has supported this mltntwe by
establishing a museum in Berlin devoted to the displacement of Germans. ™ These
events show that any unanimous assessment of Polish-German common history is
in statu nascendii. Divergent attitudes in this respect prevent international law from
neutralizing the negative effects that history exerts on current and future Polish-
German relations.

4.2. Polish-Russian relations after 1990

While Polish-German relations may be perceived as not fully satisfactory due
to dissenting opinions over the assessment of certain aspects of the common past,
Polish-Russian relations are even worse in this respect.

In Polish-Russian interactions the official treaty relations, along with diplo-
matic and consular and trade contacts of varying degrees of intensity, are not comple-
mented with good neighbourly relations, without which the foundation necessary
for the establishment of legal measures to overcome the past will not come into
being. Even in the 1990s the willingness of official representatives of both sides to
reach a mutual understanding of common history was rather doubtful. When com-
paring the main political treaties concluded by Poland with Germany with those
concluded with Russia, it is worth noting that in the preamble of the Tr eaty be-
tween the Republic of Poland and the Federal Republic of Ger many of 16 " June
1991 on Good Neighbourly relations and Friendly Cooperatlon " the states pointed
to “the endeavour to close the painful chapters of the past,” whereas the Treaty

” The matter becomes still more complicated considering the candidacy of Erika Stein-
bach to the board of the Foundation “Flight, Expulsion, and Reconciliation”, supposed to
manage the future museum.

"Dz 1992, nr 14, poz. 56 (Polish Journal of Laws 1992, no. 14, item 56).
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between the Republic of Poland and the Russmn Federation of 22" Ma\ 1992
on Friendly and Good Neighbourly Coopcratlon ! refers in its preamble only to

“positive values in the heritage of relations between Poland and Russia for the
development of a firm understanding between the nations of both countries”.
There is no mention of any past dividing either the countries or the nations, any
approach to which is hindered by the deliberate manipulation by sides during the
period of communism.

Since there has been no honest political dialogue on sensitive moments in its
history, in Polish-Russian relations no foundation has been laid for international
law to serve as a bridge between the past and the present, or the future. The actual
state of these relations is confirmed by the fact that unresolved disputes continue
to build up. In consequence any attempt to raise a sensitive issue by the one party
results in an almost allergic response by the other.

For obvious reasons, for Polish people the litmus test regarding the normal-
ization of Polish-Russian relations is the Katyn Massacre. Both sides present diver-
gent positions regarding its legal characterisation. Poland classifies it as a crime
within the meaning of international law;,~ whereas Russia treats it as a “normal”
crime prosecutable under criminal law and now falling outside the statute of limi-
tations. Naturaﬂ\ they also differ in their moral and political assessment of this
crime. So long as such a discrepancy of opinions exists, Katyn will present an insur-
mountable burden to Polish-Russian relations. The diagnosis put forward more than
thirty years ago by Stanislaw Swiniewicz, one of the few prisoners-of-war who survived
the Kozielsk camp, still remains sound. He said that “Katyn is a festering ulcer that
may poison Polish-Russian relations for ages. If these relations are to develop on
healthy basis, this ulcer must be cut. The number of Jews murdered by the Gestapo
is considerably larger that the number of Poles murdered or tormented to death by
the NKVD, but the relations between them [ Germans | and | Jews | have been nor-
malized. This has happened because post-war German governments absolutely
and uncategorically condemned the massacres, which the Nazis committed on an

1_ Dz UL 1993, nr 61, poz. 291 (Polish Journal of Laws 1993, no. 61, item 291).

" A detailed qualification of this crime raises doubts in Poland. According to the Insti-
tute of National Remembrance it was a crime of genocide. This qualification seems inaccu-
rate, as the crime of genocide was unknown in international law at the time the Katyn Massa-
cre took place. The Katyn Massacre, under law binding at the time, was a war crime. See e.g.
M. Flemuming, Jericy wojenni: studium prawno-historyczne (Prisoners of War: Historical-Legal
Stud){) Bellona, Warszawa: 2000, p. 324.

" On the history of the Katyn case before Soviet and Russian courts, see generally T.A.
Kisielewski, Katyi. Zbrodnia i ktamstwo (Katyn. Crime and Lying), Rebis, Pozna: 2008,
pp. 199-273.
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unprecedented scale in a number of European countries. In contrast hardly anyone
is aware of how many Soviet neo-Stalinists view the decision to carry out the Katyn
massacre as a manifestation of Stalin’s wisdom as a statesman.” And continuing,
Swianiewicz, as if foreseeing the course of events wrote: “the way out of this poi-
soning atmosphere of lies would be to create a Polish-Soviet commission that would
examine available documents concerning this case and determine responsibility.
Determining responsibility does not mean that cases must be filed before courts in
order to punish those guilty of the massacre. [...] the Katyn case will be closed
only if the whole Russian nation condemns this awful crime, Lommltted with malice
aforethought by the NKVD, and takes the appropriate measures.’ "

The recently established Polish-Russian Group for Difficult Issues gives hope
for a real dialogue on the common past. In the opinion of the Polish co-chairman of
the Group, Adam D. Rotfeld, the creation of this Group has improved the political
climate between Poland and Russia, and “cr eates an atmosphere for solving difficult
and sensitive problems inherited from history.”™ ? So far, the Group has been focusmg
above all on the Katyn massacre. In a joint message on this matter issued on 28"
October 2008, the Group emphasized the need to “intensify efforts aimed at provid-
inga qatmiactorv explanation of the Katyn massacre committed by Stalin’s regime.’ %
Yet on 29" ' January 2009, the Military Unit of the Supreme Russian Court dismissed
a complaint filed by Russian lawyers representing the families of ten victims of the
Katyn massacre appealing the decision denying the victims rehabilitation.”

In such an atmosphere of political controversy, international law will not serve
as a factor normalizing mutual relations. The lack of political consensus does not
help eliminate divergent opinions on the legal interpretation of the past, which
causes the provisional stafus quo to remain in place. It is not possible to repudiate
the historical burden unless a unanimous assessment of sensitive historical issues
is agreed upon. Without this there is no place for the friendly atmosphere in inter-
national law which allows it to effectively perform the role of a bridge between the
past and the future.

S, Swianiewicz, W cieniu Katynia (In the Shadow of Katyn), Czytelnik, Warszawa
1))() D 361.
Ihzd()m p. 362.
" Speech of 14" June 2008, citation after www. rp.pl/artykul23,148502_Polsko_ rosyjska
komisja_od_spraw_trudnych. html
80 Citation after Komisja polsko-rosyjska: wyjasnijmy Katyit (Polish-Russian Commis-
sion: Let s explain Katyn), Gazeta Wyborcza 28.10.2008.
Sm] Prus, Do Strasbourga za Katyn (For Katyn, to Strasbourg), Rzeczpospolita
30.01.2009, p. A10. See also P. Kosciniski, Polska walczy o sprawe Katynia (Poland fights for
Katyn), Rzeczpospolita 14.02.2009, p. A9.
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CONCLUSIONS

International law can be effective in the international environment only if
states, or at least their representative majority, expect it to function as an important
order-creating factor in their mutual relations. For this purpose, entities creating
international law must essentially share similar axiological sensitivities, both with
respect to the assessment of the past and expectations for the future. Without this
foundation international law will be an instrument serving only a fagade function
in relations between states and nations, and will be subordinate to Realpolitik pur-
poses. The discord between “is”, meaning a specific actual state of affairs, and “shall
be”, as expressed by legal norms, then becomes extremely evident.

International law is a consequence of the past and a response to expectations for
the future. Repeating the metaphor quoted at the beginning of this treatise, it may be
viewed as a bridge connecting these two time perspectives. The effectiveness of modern
international law in connecting the past with the future has always depended and still
depends on whether it can overcome its own imperial history. This is a precondition
for the subjects of international law to overcome the shadows of their past.

A unanimous assessment of the past in all spheres of the operation of inter-
national law — universal, regional and bilateral — is necessary if it is to effectively
neutralize the negative effects of historical problems. Law is only one necessary
condition for overcoming the past, and is not sufficient on its own. The lack of
a consensus about the past will reduce the law to a provisional regulatory instru-
ment in relations between its subjects, hardly a guarantee against recurrence of the
problems of the past. An even less optimistic scenario is possible, as illustrated by
the case of Kosovo. International legal effects that come into being without volun-
tary participation of all entities bound by a common history may not only fail to
neutralize a “toxic” past, but might even strengthen historical divisions thus
further antagonize states and nations.
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Abstract

The author focuses on the question of the independence of Kosovo. The matter of
the Kosovo’s independence has been and remains very controversial. International law is
the only universally acceptable language for discussing such a controversial issue, one
where the international community of states at large, as well as the smaller and closer
communities of the EU and NATO member states, seem to be deeply divided. It is impor-
tant to admit the failure of the UN Security Council, its subsidiary bodies, and in partic-
ular some permanent members of the SC, as well as other States which encouraged or at
least made possible the legal morass by recognizing the unilateral declaration of indepen-
dence by Kosovo, We can hope that the International Court of Justice, as the principle
judicial organ of the United Nations, will remedy the failure of other UN bodies and
bring international law back on the scene. The Court is not able to change the factual
situation in Kosovo, but it can provide legal guidance for a sustainable solution.

INTRODUCTION

The subject of this conference is extremely topical. Since 17 February 2008,
both the legality and the political opportunism involved in Kosovo’s declaration of
independence have become highly disputed issues. Additionally, events from the last
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week make this conference even more relevant. On 8 October 2008, the UN General
Assembly adopted a resolution drafted by Serbia to seek an advisory opinion from
the International Court of Justice on “whether the 17 February 2008 unilateral
declaration of independence of Kosovo is in accordance with international law”.'

The matter of the Kosovo’s independence has been and remains very contro-
versial. Nevertheless after almost eight months, when legal arguments have been
so used or misused in the shadows of “Realpolitik”, it is time to bring international
law on the stage again. International law is the only universally acceptable language
for discussing such a controversial issue, one where the international community of
states at large, as well as the smaller and closer communities of the EU and NATO
member states, seem to be deeply divided.

This division is evident event from the record of the vote within the UN
General Assembly (GA) on the formal request for an advisory opinion of the ICJ:
Seventy-seven Member States voted in favour (including 5 EU members: Cyprus,
Greece, Romania, Slovakia and Spain) to six against (Albania, Marshall Islands,
Micronesia, Nauru, Palau and Umted States), with seventy-four abstentions (in-
cluding all remaining EU states). “In spite of this close result and many statements
made by the member states’ representatives in the GA, the resolution was adopted
and the Court will have to deal with the question. The question, which was aimed
at being as simple and politically neutral as possible, turns the mostly political prob-
lem into a real legal challenge for the International Court of Justice. Now, and for
a time which could foreseeably extend for at least one year from the request, many
international lawyers will have the unique opportunity to test the validity of some
of the basic concepts of international law: These include such concepts as the legal
criteria of statehood, the recognition of a state, the legal effects of the Security Coun-
cil resolutions, and perhaps also the responsibility of international organizations.

It now rests with the distinguished judges of the ICJ to live up to the expec-
tation that the advisory opinion will succeed in answering such questions and also
provide politically neutral and judicially authoritative guidance to many countries
still deliberating over their approach to Kosovo’s unilateral declaration. This modest
contribution aims only at highlighting certain problems surrounding the interpre-
tation of international legal norms relevant to the issue.

" See: UN doc. A/63/L.3 (2008)
Backing Request by Serbia, General Assembly Decides to Seek International Court of
Ruling on Legality of Kosovo’s Indgpendulce DPI, News and Media Division, New York,
Sixty-third General Assembly, Plenary, 22 Meetm;D (DPI News).
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1. PARAMETERS OF THE LEGAL ARGUMENTS
IN THIS DIFFICULT CASE

There is no doubt that this issue, whether looked at as an academic debate or
examined for the purpose of judicial resolution, creates a difficult case. Both advo-
cates and opponents of the independence of Kosovo will employ teams of lawyers
armed with a number of powerful arguments. It is feasible to take any stance in this
debate (and most of us probably have our own personal, political and legal opin-
ion). However, the adversarial nature of legal argument (even in a dispute of lesser
importance than this one), which was quite well explained by M. Koskenniemi,
calls for the combination of two possible approaches. One can be based on “pure
facts”, the other on legal rules.” Unfortunately, both parties in this dispute may
take advantage of both sets of legal arguments. The dichotomy of facts and rules,
politics and law, power and legitimacy, operates here on the inter-state level. Why?
Because traditionally, both the declaration and recognition of one’s statehood have
been a matter of political choice of the individual states and entities claiming the
status of a sovereign state.

No matter how antagonistic the arguments of states may be in a specific case,
they are able to agree (together with the doctrine) on certain minimum elements.
These are recognized as criteria based on state practice or even customary interna-
tional law. Even while observing these rules, however, states enjoy a wide latitude of
freedom of interpretation and freedom of action. They are free to do anything that
is not prohibited by law. The traditional approach towards secessions and declara-
tions of independence of new entities in General international law may be called
that of “legal neutrality” (neutralité juridique). *In other words, it is not forbidden
for a secessionist movement to declare unilaterally its independence and it is not
forbidden (outside the context of decolonization) for the State authorities to sup-
press this attempt at secession.

The situation seems to be quite different, however, where other internation-
al legal entities such as the United Nations are involved. The UN as an internation-
al intergovernmental organization is created by an instrument of international
law (treaty) and must act strictly on the basis of international law; in particular

C - M. Koskenniemi, From Apology to Utopia. The Structure of International Legal Argu-
ment, Reissue with a new Epilogue, Cambridge University Press, Cambridge: 2005, pp. 272-282.

" See O Corten, Déclarations unilatérales d‘indé, pmdanw et veconnaissances prématurées: du
Kosove a I’ Ossétie du sud et a I'Abkhazie, 112 (4) RGDIP (2008), p. 729; ¢f. J. Salmon (dir.),
Dictionnaire de droit international, Bruylant, Bruxelles: 2001, p. 1022.
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in accordance with the principles embodied in the United Nations Charter.” In other
words, any organization (including the UN) may act only within the framework of
its legal powers, which arise ex;?ressly or implicitly from the rules of law. This is true
also for the Security Council. Hence, the matter of Kosovo’s independence must
be evaluated with respect to the relevant resolutions of the Security Council.

1.1. Certain generally accepted premises and legal criteria regarding
statehood

As a point of departure, we can share the view that the existence of a State is
a matter of fact, but it is not a mere matter of fact. As it was rightly pointed out by
J. Crawford, “a State is not a fact in the sense that a chair is a fact; it is a fact in the
sense in which a treaty may be said to be a fact: that is, a legal status attaching to
a certain state of affairs by virtue of certain rules. »" However, it is possible to agree
that “the legal qualities which make an entity a State are principally matters of
fact, from which a legal conclusion is drawn — an entity like this is a State” N

In other words, there is a distinction between a descriptive concept of a State
(as a fact) and a prescriptive concept of a State or of statehood (as a legal status
granted to an entity based on certain factual elements). It is a matter of fact whether
or not an entity meets the qualifications of a State. What are the criteria of state-
hood, however, is a matter of law.

The widely used definition of State is provided in Article 1 of the Montevid-
eo Convention on the Rights and Duties of States (1933): “The State as a person of
international law should possess the following qualifications: (a) a permanent pop-
ulation; (b) a defined territory; (¢) government; and (d) capacity to enter into
relations with other States.”

* Conditions of Admission of a State to Membership in the United Nations (Article 4 of
the Charter), Advisory Opinion, 28 May 1948, ICJ Reports 1947-1948, p. 64.

" See 1CTY, Decision on the defense motion for interlocutory appeal on jurisdiction,
Prosecutor v. Dugko Tadi¢, Case No. IT-94-AR72, 2 October 1995, para. 28: “The Security
Council is an organ of an international organization, established by a treaty which serves as
a constitutional framework for that organization. The Security Council is thus subjected to
certain constitutional limitations, however broad its powers under the constitution may be.
Those powers cannot, in any case, go beyond the limits of the jurisdiction of the Organiza-
tion at large, not to mention other specific limitations or those which may derive from the
internal division of power within the Organization. In any case, neither the text nor the
spirit70f the Charter conceives of the Security Council as legibus solutus (unbound by law).”

J. Crawford, The Creation of States in International Law, Clarendon Press, Oxford: 1979, p. 4.

" Cf C. Warbrick, States and Recognition in International Law, in M.D. Evans (ed.), Infer-

national Law, Oxford University Press, Oxford: 2003, p. 220.
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The definition of State, and in particular the first three criteria, are of an
objective nature and have been considered as part of customary law. This was re-
flected also in the Opinion No. 1 of the Arbitration Commission of the European
Conference for Peace in Yugoslavia (the so-called Badinter Commission).

A corollary but different question is that of recognition of a State. In spite of
two competing theories of recognition (constitutive vs. declaratory), there is a min-
imum common understanding that recognition is a unilateral act of one State which
recognizes an entity as State. The act of recognition is not a legal obligation of the
recognizing State. On the contrary, it is an act of discretion (involving. mostly po-
litical considerations) which has however very important legal consequences in both
international and domestic relations.

The theory of declaratory effects seems to be the prevailing theory today (dis-
closure: I also adhere to this theory). It posits that the existence of State-creating
elements should be established first. The recognition (a legal act) thus follows the
fact of the emergence of a State. This concept of purely declaratory recognition was
also asserted by the Badinter Commission in its Opinion No. 1 (1991).

However, this theory does not fully explain all situations relating to the
existence and recognition of a new State. On the one hand, the recognizing
States have to respect both the facts and law, otherwise their act may be consid-
ered at least unfriendly, if not illegal. In certain circumstances, “if an entity
emerges onto the international scene through acts which are illegal under in-
ternational law, no matter how effective it might be, its claim to statehood could
not be maintained.” In such a case, States may even have an obligation not to
recognize this entity as a State

On the other hand, acts of recognition create a new situation, both in terms
of fact and law. In relations between a recognizing State and a newly recognized
State, the act of recognition has created a new situation. The recognizing State
accepts that relations between them are governed by international law on a State-
to-State basis. This also has important implications in the field of public law (e.g.
citizenship, passports, visas, etc. ), as well as private international law (e.g recogni-
tion of foreign judicial decisions, etc.).

Recognition of a State may have constitutive effects even in cases where the
objective criteria of statehood are not sufficient or simply absent. In particular it

’ Cf N.L. Wallace-Bruce, Claims to Statehood in International Law, Carlton Press, New
York: 1994, p. 54; M. Kollar, Niekol'ko sivah k vhldseniu nezavislosti a (ne yuznaniu Kosova
ako nezdvislého $tdtu z pohladu medzindrodného prdva, Slovak Yearbook of International Law,

2008, p. 30.
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may affect the effective control of the government over the territory. This was ex-
10
plicitly spelled out in respect of the recognition of Bosnia and Herzegovina.

1.2. Arguments for the statehood of Kosovo

Arguments for the statehood of Kosovo may be, and probably are, both fac-
tual and legal in nature. Both types of arguments were presented in the debate in
the General Assembly both before and after the vote on the request for an advisory
opinion of the IC]. It is not surprising that the States which had already recognized
Kosovo either voted against the draft resolution or abstained, advancing arguments
mainly based on “facts”.

For example, the representative of the United Kingdom said that “Kosovo’s
independence is, and will remain, a reality”. He also noted that Kosovo’s mdcpen—
dence had been recognized by 22 of the 27 European Union member states. "

The representative of the United States repeated that 48 countries recog-
nized Kosovo’s independence, including 22 of the 27 European Union members.
She said that “under democratically elected Government, Kosovo was at peace. The
Government in Pristina had followed a proposal developed by the Special Envoy
and had enacted 41 pieces of legislation to implement that proposal.” * While this
has a clear political message, the last sentence is striking to an international lawyer
in that it seems to undermine rather than to support the argument that Kosovo
really has an independent government.

The representative of France said that Kosovo’s declaration of independence
had ended the violent dismemberment of Yugoslavia. Kosovo’s independence consti-
tuted a sui genens case, and did not call into question territorial integrity and sover-
eignty issues. ~ Again, the latter postulations may raise some doubts of a legal nature.

It is worth noting that the “sui generis” argument was also used by the repre-
sentative of Albania, who sald that Kosovo was a unique case, both in its historical
and political dwdopments

Pro-recognition States also forwarded some legal arguments in favour of Ko-
sovo’s independence. For example, both the British and French statements pointed

 See Judge ad hoe Kreca, Dissenting Opinion, ICJ, Case Concerning Application of the

Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia-Herzegovina
7. Yugoslavia), Preliminary Objections, [1996] ICJ Rep 626; ¢f. Warbrick, supra note 8,
pp. 258-259.

DPI News, supra note 2, p. 4.

Ibzdem p. 6.

Ibzdem p. 8.

" Ibidem, p. 5.
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out that Kosovo’s independence was the result of the process of defining Kosovo’s
status under Security Council resolution 1244 (1999).15 The US representative
also referred to this resolution. This seems to be a purely legal argument. However,
interpretation of the meaning of the resolution 1244 is highly political, as the final
status process has not been completed in conformity with the SC resolution, as will
be demonstrated in Chapter 3.

A mixture of both political and legal arguments appears in the statement of
Albania describing Kosovo as a unique case, where the international community
intervened nine years ago to put an end to an “ethnic cleansing enterprise and geno-
cide run by the State”. "

To complete the picture, one can also add arguments based on the principle
of self-determination of peoples. This general principle has been embodied in sev-
eral international documents, such as Article 1 (1) of the 1966 International Cov-
enant on Civil and Political Rights or the 1970 Friendly-Relations Declaration, UN
GA Resolution 2625 (XXV). The doctrine of self-determination has sometimes
been labelled an “all-or-nothing proposition”. Today, however, self-determination
is a concept with more than one meaning. In actual practice in the recognition of
states, self-determination as a positive entitlement has been applied only to classi-
cal colonial cases. '

1.3. Arguments against the statehood of Kosovo

It seems to be quite logical, in the light of the above analysis, that most argu-
ments against the statehood of Kosovo are based on “law” rather than “facts”. Nev-
ertheless, the framework of legal debate may also reveal some relevant arguments
of a factual nature.

The opponents of an independent Kosovo claim, first of all, the principle
of the sovereign equality of States. This principle, as it appears in the 1970 Decla-
ration, postulates, inter alia, that “the territorial integrity and political indepen-
dence of the State are inviolable”. In addition, even the principle of self-determi-
nation is not considered as an absolute principle, but involves limitations and
exceptions. The establishment of a sovereign and independent State constitutes
only one of several possible modes of implementing the right of self-determina-
tion by a people.

) Ibidem, pp. 4 and 8.
; Ibidem, p. 5.
Cf M. Weller, Settling Self-determination Conflicts: Recent Developments, 20 (1) European
Journal of International Law (2009), pp. 112-113.
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Since the Kosovo problem is a part of the dissolution of the former Yugosla-
via, one should also emphasise the relevant documents adopted on the European
level. In particular, the Final Act of the Conference on Security and Co-operation
in Europe (Helsinki, 1975) lists among other principles the principle of inviolabil-
ity of frontiers of all States in Europe and the principle of territorial integrity of
States. This document also reiterates the right of peoples to self-determination,
however “in conformity with the purposes and principles of the Charter of the
United Nations and with the relevant norms of international law, including those
relating to territorial integrity of States”.

Next, it is interesting to recall that the (Badinter) Arbitration Commission
in its Opinion No. 2 (1992) also rejected the claims of Kosovo (part of the Republic
of Serbia) and of Krajina (part of the Republic of Croatia) as not being units enti-
tled to self-determination. = These people were to find their protection under the
minority law of the new States.

Last but not least, all these legal arguments may be complemented by argu-
ments based on facts, in particular on the lack of effective government in Kosovo.
In fact this province was, in February 2008 and still is, a territory where the local
Kosovar institutions have developed under the supervision of the international
administration (UN Mission in Kosovo) and KFOR troops. Another new interna-
tional actor present on the territory of Kosovo is the European Union Rule of Law
Mission in Kosovo (EULEX) " One can have serious doubts whether such entities
fulfil all the criteria of statehood and entitle Kosovo to recognition as a State.

At the same time, it is not surprising that the States supporting the resolu-
tion requesting an advisory opinion of the ICJ did not present many substantive
legal arguments. Instead, they stressed the right of every Member State to seek
an advisory opinion from the Court, and the right of the General Assembly to
grant this request. They also expressed their belief in the Court’s ability to en-
hance the rule of law.

Even Serbia, as sponsor of the resolution, took a politically moderate and
law-oriented position. Its Minister of Foreign Affairs said that Serbia had de-
cided to defend its sovereignty and territorial integrity through diplomacy and
international law. He believed sending the question to the ICJ “would prevent the

"’ Opinion No. 2, 3 January 1992, in 3(1) European Journal of International Law (1992),
p 183
; Cf Warbrick, supra note 8, p. 257.
Cf. E. de Wet, The Governance of Kosovo: Security Council Resolution 1244 and the
Establishment and Functioning of EULEX, 103 (1) American Journal of International Law
(2009}, pp. 83 {L.
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Kosovo crisis from serving as a deeply problematic precedent in any part of the
globe where secessionist ambitions are harboured”.”

Probably the most important legal argument was referred to in the statement
of Argentina. Its representative stated that the whole of the security system was based
on the fact that United Nations Members were bound to fulfil relevant resolutions.
The Security Council resolution 1244 (1999), which his country had voted in favour
of, had established the legal and political parameters regarding the Kosovo matter. =

Since the legal arguments, based only on competing principles of interna-
tional law as interpreted by different actors in the debate, do not seem conclusive,
a specification of general principles into more concrete rules is needed. Therefore it
is important to analyze the SC resolution 1244 itself and the regime of interna-
tlonal administration arising under this resolution.

2. THE ROLE OF THE UNITED NATIONS

There can be no doubt that international territorial administration, estab-
lished in particular i in post- -conflict territories by the UN, is a new phenomenon
in international law.” This is an important reason why the problem of statehood
and the recognition of Kosovo should not be addressed only on the horizontal,
inter-state level. The adoption of resolution 1244 (1999) by the UN Security Coun-
cil has created a new international regime. In order to facilitate a political process,
the Council introduced a special regime of international administration, involving
several international organizations authorized to act under the auspices of the UN.
Since the adoption of resolution 1244 on 10 June 1999, the situation in Kosovo has
been governed not under general international law principles, but by the special
regime established by the resolution. From that moment on, the powers and com-
petences of the institutions of Kosovo arise from the legal delegahon by the UN
authorities, and not on the basis of “facts” or “effectiveness”.”

It is worth noting that this resolution has not been revoked, so it is still bind-
ing on all UN Member States. The resolution and UNMIK regulations issued on
its basis seem to provide the following legal picture:

DPI News, supranote 2, p. 1.

Ibzdem p. 10.

Cf e.g B. Knoll, United Nations Imperium: Horizontal and Vertical Transfer of Effective
Control and the Concept of Residual Sovereignty in ‘Internationalized Territories’, 7 Austrian
Rewew of International and European Law 3 (2002).

Cf Corten, supra note 4, p. 732.
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Firstly, resolution 1244 has preserved the sovereign claim of Serbia to the
territory of Kosovo, by “reaffirming the commitment of all Member States to the
sovereignty and territorial mtegrltv of the Federal republic of Yugoslavia and the
other States of the region”. * This means that the sovereign title of Serbia to the
territory (dominium) has not been ceded to the United Nations. #

Secondly, resolution 1244 has transferred the exercise of sovereign powers
or jurisdiction (imperium) over Kosovo to UNMIK. In fact, the resolution “autho-
rizes the Secretary-General, with the assistance of relevant international organiza-
tions, to establish an international civil presence in Kosovo in order to provide an
interim administration for Kosovo under which the people of Koeovo can enjoy sub-
stantial autonomy within the Federal Republic of Yugoslavia”. " Resolution 1244
and the first implementing UNMIK regulation transferred to the Special Represen-
tative of the Secretary General and UNMIK all legislative and executive authority,
including the judiciary administration over the territory and people of Kosovo.

Thirdly, resolution 1244 stresses the provisional nature of the internation-
al administration it has established, and emphasizes the necessity to resolve the
question of Kosovo’s future status. According to its Annex 1, this future settle-
ment will have to take “full account of prmaples of sovereignty and territorial
integrity of the Federal Republic of Yugoslavia”.” *This seems to evoke “substan-
tial autonomy” of Kosovo within the Federal Republic of Yugoslavia rather than
its independence, as was expressly stated in the operative paragraph 10 and in
Annex 2 of the resolution.

Lastly, the implementation of resolution 1244 continued with the adop—
tion of the Constitutional Framework for Self-Government by UNMIK in 2001
This document has defined Kosovo as an entity under interim international ad-
ministration. The Constitutional Framework established the Provisional Institu-
tions of Self-Government. Since the general elections in autumn 2001, UNMIK
has begun to transfer administration of certain parts of its competences to local
institutions. However, the Constitutional Framework leaves the issue of Kosovo’s
future status unresolved.

Even the most comprehensive proposal on Kosovo’s status, the Ahtisaari Plan
of 2007, fell short of expressly assigning independence to Kosovo, and included

Sewmtv Council Resolution 1244, S/RES/1244 (1999), p. 2, Preamble, par. 10.
Lf Knoll, supranote 23, p. 51.
Securlm Council Resolution 1244, supra note 25, p. 3.
o  Tbidem, p. 5.
Interim Administration Mission in Kosovo, On a Constitutional Framework for Self-
-Government, 15 May 2001, UNMIK/REG/2001/9.
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continued international involvement in the governance of Kosovo.” Therefore this
solution can be called “supervised independence”.j

Just how complicated the process of transfer of powers is, and the crucial role
still played by resolution 1244, can be seen by examining the problems relating to
the creation, deployment, and operation of the EU mission EULEX. This mission
aimed at replacing UNMIK. However, the precarious nature of the EULEX mandate
— from the point of view of international law — arises from the fact that it was created
at the initiative of the EU itself, and was at first only implicitly acknowledged by the
Secretary-General and not initially endorsed by the Security Council. The Council
endorsed the UNMIK reconfiguration only after the Secretary-General report through
the Presidential Statement on 26 November 2008. In reality, because of Serbia and
Kosovar Serbs, as well as some powerful members of the Security Council, EULEX is
not able to act as an independent-standing mission, but only undm the overall author-
ity of the United Nations and in coexistence with UN MIK. ™

To conclude, it seems that the international legal regime under SC resolu-
tion 1244 and implementing regulations, which are based on Chapter VII of the
UN Charter, has imposed important restrictions on the exercise of sovereign rights
by Serbia. Nevertheless, Kosovo has not ceased to be part of Serbia. The very object
and purpose of the interim administration of Kosovo is hardly compatible with
a unilateral declaration of independence by Kosovo. Resolution 1244 and the sub-
sequent legal acts aimed at reaching the future status of Kosovo by a form of devo-
lution. Both the status of independent State or substantial autonomy would be
a possible solution. It would presuppose, however, the adoption of a new binding
legal instrument (agreement and/or SC resolution).

In the meantime, it is important that all Member States of the UN abstain
from acting in a way which may frustrate the regime under resolution 1244. This is
not only a politically advisable course of conduct, but also a legal obligation, as
according to Article 103 of the UN Charter their obligations under the present
Charter shall prevail over any other international agreement.

" Report of the Special Envoy of the Secretary-General on Kosovo’s Future Status, encl.
to Letter from the Secretary-General addressed to the President of the Security Council,
$/2007/168/Add.1.

Cf Weller, supra note 17, pp. 149-151.
Cf de Wet, supra note 20, pp. 88-91.
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CONCLUSIONS

It would not be fair to blame either the Kosovo Albanians (for declaring in-
dependence) or Serbia (for defending its sovereignty and territorial integrity) for
the present impasse. However, it is important to admit the failure of the UN Secu-
rity Council, its subsidiary bodies, and in particular some permanent members of
the SC, as well as other States which encouraged or at least made possible the legal
morass by recognizing the unilateral declaration of independence by Kosovo. These
actions and omissions may be understandable from the point of view of politics and,
in consequence, considered as good or bad according to one’s political preferences.

But even from the traditional perspective, it is at least open to doubts wheth-
er the unilateral declaration and speedy recognition of Kosovo’s independence would
be in conformity with international law. In view of the fact of the massive military
and civil international presence in the territory of Kosovo and the ultimate control
of the UNMIK and the UN Special Envoy over all acts of the local self-govern-
ment, one could certainly conclude that Kosovo, at the time of declaration (and
probably up to now), has failed to satisfy the traditional legal criteria of statehood.
As a consequence the recognition of Kosovo by some States can be considered as
premature, and therefore as at least an unfriendly act, and even under certain con-
ditions as arguably unlawful.”

From the point of view of modern international law, the way of reaching Ko-
sovo’s independence is clearly detrimental to the trust in international institutions
(in particular in respect of the UN administration and so-called “State-building”
in post-conflict regions), as well as to the rule of law. Moreover, the case of Kosovo
risks creating a dangerous precedent for separatist movements in other parts of
Europe and of the world.

As proclaimed in resolution 1244 and in later UNMIK documents (namely
“Standards for Kosovo”, 2003), as well as in the very title and purpose of EULEX,
one of the main objectives of the international presence in Kosovo has been to re-
store or rather to introduce the rule of law (or I'Etat de droit).” Howevu this noble
aim should not be limited to internal (intra-state) relations. The principles of rule
of law must govern also acts of international organizations within the territories
under international administration, and at the international (inter-state) level.

In the case where such recognition amounts to a violation of the principle of non-

interyention; cf. Corten, supranote 4, pp. 751-757.

Lf P. Klein, L’administration internationale de territoire: quelle place pour ' Etat de droit?
in L’Etat de droit en dyoit international. SFDL Colloque de Bruxelles, Pedone, Paris: 2009,
p. 388-389.
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Otherwise there is a risk that the international rule of law (état de droit) could be
sacrificed in the name of some presumed or desired rule of law (Etat de droit) at
the internal level.” And this policy can and should be, quite correctlv, criticized as
burdened by “manageralism”, a new version of the “civilizing mission”.

One can hope, therefore, that the International Court of Justice, as the prin-
ciple judicial organ of the United Nations, will remedy the failure of other UN
bodies and bring international law back on the scene. Instead of a new, fashionable
language of governance and manageralism, the classical legal vocabulary of norma-
tive analysis 1s needed. Of course, the Court is not able to change the factual situa-
tion in Kosovo, but it can provide legal guidance for a sustainable solution. And last
but not the least, it could and indeed should shine light on the shadowy area of
State-building in contemporary international law:

7 As it was exprewad in the debate at the colloquium of Société Frangaise pour le Droit
Interna‘aon’d on “I'Etat de droit” in Brussels (5 to 7 June 2008).
Cf M. Koskenniemi, The Politics of International Law — 20 Years Later, 20(1) European
Journal of International Law 7 (2009), pp. 1518, and cited literature.
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Abstract

This article considers the possible roles to be played by the United Nations Secu-
rity Council (SC or Council) with regard to the permanent International Criminal
Court (ICC). The power of the SC to react to international crimes threatening interna-
tional peace and security has been acknowledged in the Rome Statute creating the ICC.
In this article, the provisions of the Statute are compared with the decisions of the main
political organ of the UN. The SC’s impact on the Court occupies central place in the
analysis, as the Council may undermine the independence and impartiality of the ICC.
Without proper coordination between the two bodies the traditional dilemma of peace
versus justice could gain a new dimension.

INTRODUCTION

The creation of the permanent International Criminal Court (ICC) has
been the crowning achievement to date in the construction of an emerging sys-
tem of international criminal justice. In this development, a very active role has
been played by the United Nations Security Council (SC). The engagement of
this main political organ of the United Nations might be explained as the estab-
lishment of a critical balance between combating impunity on the one hand and
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the maintenance of international peace and security on the other. International
crimes constitute, at least in part, a threat to international peace and security and
therefore they may be addressed by the SC.

The Security Council’s concern with international crimes is not new. Inter-
national Criminal Tribunals for the former Yugoslavia and for Rwanda were creat-
ed as subsidiary organs of the SC itself. Although the Tribunals are comprised of
powers delegated by the SC, they preserve their judicial independence and impar-
tiality. The Council has played a very active role in the establishment of a system of
hybrid criminal justice of mixed (i.e. both international and domestic) composi-
tion and jurisdiction. Such tribunals were established in Kosovo and East Timor as
a part of the transitional administration by the UN over those regions. Other
examples include Sierra Leone or, in the most recent case, Lebanon.

The analysis presented here, however, concentrates on the role and signifi-
cance of the SC with respect to the permanent ICC. The latter can also be regarded
as an instrument for the maintenance of international peace and security.” Thus,
both the Council and the ICC undertake to effectuate restorative measures in that
field. Hence, coordination between these two political and judicial institutions is
required. Neither peace nor justice should be achieved at the cost of the other. The
old Roman maxim fiat iustitia pareat mundus should not apply here.” Otherwise,
the result could be total chaos which undermines the respective actions of both
institutions. From the formal point of view, the essence of the problem lies in the
analysis of the relationship between the Charter of the United Nations and an
international treaty, the Rome Statute, which ascribes some functions to the sc.”
The role of the Council and its influence on the ICC is scrutinized below

"Ph.P. Kirsch, ] T. Holmes, M. Johnson, Infernational Tribunals and Courts, in D.M. Malone
(ed.), The UN Security Council: from the Cold War to the Z1st Century, Lynne Rienner Pub-
hshcrs Boulder: 2004, p. 281.

*D. McGoldrick, Legal and Political Significance of a Permanent ICC, in D. McGoldrick,
P. Rowe, E. Donnelly (eds.), The Permanent International Criminal Court. Legal And Policy
Issues, Hart Publishing, Oxford and Portland Oregon: 2004, p. 47 1. Similarly Sir Francis Ber-
man, The Relation between the International Criminal Court and the Security Council, in HAM.
von Hebel, J.G. Lammers, J. Schukking (eds.), Reflections on the International Criminal Court:
Essays in Honour of Adriaan Bos, T.M.C. Asser Press, The Hague: 1999, pp. 174 and 179.

Cf., GWF. Hegel, Grundlinien der Philosophie des Rgchts Berlin: 1821, p. 125: fiat
Justitia soll micht pereat mundus zur Folge haben.

Rome Statute of the International Criminal Court, UN Doc. No. A/CONF.183/9
(July 17, 1998), reprinted in 37 International Legal Materials (1998), pp. 999 (L.
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I. THE ICC AND THE UN

Despite many initial proposals, the ICC was created outside the UN system.
The idea to create an international court for penal matters has a long tradition,
to mention only the proposals by Vespasien V. Pella.” It was later proposgd to create
a penal chamber within the Permanent Court of International Justice. Dunng the
Cold War this work was continued, inter alia, by the International Law Commis-
sion (ILC). Its attempts were intensified at the end of the previous century. One of
the options under consideration was an amendment of the UN Charter which would
include the ICC as another principle organ of the United Nations. "Dueto the rigid
amendment requirements this was not an viable solution. The same was true for
the creation of the court by an international treaty. Owing to these difficulties some
other options were considered, among them the creation of the court by the Gener-
al Assembly or by the SC. According to D. Krieger, the second-best solution (after
the amendment of the Charter) would be to for the SC to establish the ICC, however
without special privileges for the permanent members of the sc.”

As an argument against the creation of the Court by the SC, one could point
out that the SC as a creator of the Court could also terminate its existence. This
would contradict its permanent character. Besides, one should also pay attention to
the distinction, voiced by the ILC as well as some scholars, between the compe-
tence to create an ad hoc tribunal and the power to establish a permanent court
with general powers and competences. " The Iatter would ‘stretch the powers of the
Council close to or beyond the breaking point’.

Eventually, the above-mentioned discussions lost significance due to the es-
tablishment of the ICC. On this basis, an integrated judiciary organization (and

’ See, by Pellar, La criminalité collective des états et le droit pénal de Pavenir, Bucarest: 1925 or

Towards an International Criminal Court, 44 American Journal of International Law (1950), p. 37 £f

" See, K Kittichaisaree, International Criminal Law, Oxford University Press, Oxford: 2001,
p- 16; ). Kolasa, Origins and sources of procedural law of international courts: Ubi jus, ibi remedium,
in V. Epping, H. Fischer, W. Heintschel von Heinegg (Hrsg.), Briicken bauen und begehen.
chtschrzﬁ Siir Kot Tpsen zum 65. Geburtstag, C.H. Beck, Miinchen: 2000, fn. 17, p. 194.

"R.S. Clark, The Proposed International Criminal Court: Its Esmblzshmcnt and Its Relation-
ship with the United Nations, 8 Criminal Law Forum (1997), pp. 415-6, considers it to be ‘the
tidiest and most prestigious’ way to create the ICC.

D. Krieger, A permanent International Criminal Court and the United Nations system, in
N. Al-Naumi, R. Meese (eds.), International Legal Issues Arising under the United Nations
Decade of International Law, Martinus Nijhoff Publishers, The Hague et al.: 1995, pp. 773-4.

Report of the Preparatory Committee on the Establishment of an International Criminal
Court, Vol I, para 25, p. 9.

" Clark, supranote 7, p. 416.
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not merely an ad hoc tribunal) was created. It is orgamcall% separated from the
United Nations ' and has an international legal personality.

While the permanent ICC is independent in its relationship with the United
Nations system, it is bound with the Purposes and Principles of the UN Charter. .
Hence, it has been recognized that both the UN and the ICC share common values,
This reaffirmation in the Rome Statute of the Charter’s principles seems to justify
the opinion that the Statute is ‘a supplement to the UN Charter’."”

Furthermore, the Preamble to the Statute acknowledges that grave crimes
within the ]unsdlctlon of the ICC threaten the peace, security and well-being of
the world.”* Such a wording might, as ersagcd by some authors, provide the SC
with an “open-ended license to meddle”. " Opinions of that kind seem to be exag-
gerated, although it is a fact that the Court might be regarded as a very valuable
instrument at the dlsposal of the Council in its responsibilities to maintain interna-
tional peace and security. " This led to the conclusion of a relationship agreement (the
Negotiated Relationship Agreement) as foreseen in Article 2 of the Rome Statute.

Despite the initial proposals by the Preparatory Committee, such an agree-
ment should not be treated as similar to the agreements with specialized agencies
under Articles 57 and 63 of the Charter. Although the Court is “established by inter-
governmtntal agreement” and has “wide international responsibilities”, they do not
encompass “economic, social, cultural, educational, health, and related flelds”
Therefore those agreements might not be regarded as a suitable model in this reO“ard

"' L Condorelli, S. Villalpando, Relationship of the Cowrt with the United Nations, in A. Cassese,
P. Gaeta, JRW.D. Jones (eds.), The Rome Statute of The International Criminal Court: A Commen-
tary, \’01 1, Oxford University Press, Oxford: 2002, p. 221.

Rome Statute, Article 4.

See Preamble of the Rome Statute, paras. 7 and 9.

M. Bergsmo, Preamble, in O Triffterer (ed.), Commentary on the Rome Statute of the Interna-
tional gnmznal Court. Observers’ Notes, Article by Article, Nomos Verlag, Baden-Baden: 1999, p. 13.

" Ch. Tomuschat, Das Statut von Rom fiir den Internationalen Strafgerichtshof, 73 Die
Friedens-Warte (1998), p. 337.

Rome Statute, Preamble, paragraph 3.

"N Elaraby, The Role of the Security Council and the Independence of the International
Criminal Court: Some Reflections, in M. Politi, G. Nesi Giuseppe (eds.), The Rome Statute of the
Int()rnaaonal Criminal Court: a challenge to impunity, Ashgate, Aldershot et al.: 2001, p. 45.

Klrsch et al., supranote 1, p. 290.

Report of the Preparatory Committee on the Establishment of an International Criminal
Lourr Volume 11 ( Compilation of Proposals ), UN Doc. A/51/22 (1996), p. 4.

See UN Charter, Axt. 57 (1).

" A. Marchesi, Article 2, in O. Triffterer (ed.), Commentary on the Rome Statute of the
International Criminal Court. Observers’ Notes, Article by Article, Nomos Verlag, Baden-Baden:
1999, p. 69.
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The Negotiated Relationship Agreement between the International Crimi-
nal Court and the United Nations ~ was initiated in June 2004 and then approved
by the Assembly of State Parties and entered into force on 4 October 2004 upon its
signature by the Secretary General of the United Nations and the President of the
ICC. Not only does the Agreement binds the Court Wlth the UN, but it also estab-
lishes the legal obligations of the UN vis-a-vis the Court.” It provides that the United
Nations and the Court respect each othu s status and mandate, being under the
mutual obligation to cooperate dosel\ " Of utmost importance is Article 3, which
stipulates: “[t]he United Nations and the Court agree that, with a view to facilitat-
ing the effective discharge of their respective responsibilities, they shall cooperate
closely, whenever appropriate, with each other and consult each other on matters
of mutual interest pursuant to the provisions of the present Agreement and in con-
formity with the respective provisions of the Charter and the Statute.”

On the other hand note must be made of the emphasis which is put in the
Agreement on the independence of the Court. Under Article 2(1) of the Agree-
ment, the United Nations recognizes the Court as an independent permanent
judicial institution, which has international legal personality and such legal capac-
ity as may be necessary for the exercise of its functions and the fulfilment of its
purposes. However, a tendency to subject the ICC to the UN can also be identified.
The Court 1tself also recognizes the responsibilities of the United Nations under
the Charter.” On its part, the Statute might conversely be regarded as yet another
attempt to subject the SC to ]udmlal contro] — at least partially, limited to the field
of international criminal law.”

The relationship between the ICC and the SC should not be analysed how-
ever merely on the basis of the Preamble to the Statute, nor on the provisions of
the Relationship Agreement. It is crucial to examine the specific provisions of the
Rome Statute. They demonstrate that the Security Council plays a multifold role
with regard to the ICC, the details of which are analyzed in the following sections.

22 Negotiated Relationship Agrcement between the International Criminal Court and the

United Nations, available at http://wwwicc-cpi.int/library/asp/ICC-ASP-3-Res1_English.pdf

" L. Condorelli, S. Villalpando, Relationship of the Court with the United Nations, in
A. Cassese, P. Gaeta, JR. WD. Jones (eds.), The Rome Statute of The International Criminal
Court: A Commentary, Vol. 1, Ozford University Press, Oxford: 2002, p. 223.

Negotiated Relationship Agreement between the International Criminal Court and
the Unlted Nations, Arts. 2 and 3.

Ibzdem Article 2(2).

" A. Zimmermann, Function of International Criminal Law in the International System
After the Entry into Force of the Rome Statute of the International Criminal Court, German
Yearbook of International Law 2002, p. 45.
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2. SUBJECT-MATTER JURISDICTION

The permanent ICC has jurisdiction over “the most serious crimes of inter-
national concern”. The Draft Statute proposed by the International Law Commis-
sion also included treaty-based crimes.” The ICC has jurisdiction over genocide,
crimes against humanity, war crimes and crimes of aggression. Articles 121 and
123 dealing with amendment of the Statute are rigid and preclude the SC from
extending the jurisdiction of the ICC. Only States may alter the jurisdiction ratione
materiae. Their role in extending the jurisdiction in that regard is exclusive. The SC
may not even introduce proposals

A special role of the SC should be noted with respect to the crime of aggres-
sion. The inclusion of this crime within the subject matter jurisdiction of the ICC
was contentious. Some commentators conﬂdered it a “Trojan horse” or even

“a time bomb within a treaty structure”. Eventualh because of the Nuremberg
legacy; it was recognised as one of the crimes falling within the jurisdiction of the
Court. However, one may still hcar opinions that the crime of aggression should be
deleted from the Rome Statute.”

The inclusion, in any case, is only partial in reality. In practical terms, the
ICC may not exercise jurisdiction over the crime of aggression until the adoption of
a provision amending the Rome Statute that defines the crime and sets out the
conditions under which the Court shall exercise jurisdiction with respect to it.”
Such a provision needs to be adopted and enter into force in accordance with Arti-
cles 121 and 123 of the Rome Statute.

It is not easy to define aggression, labelled the “most controversial word in
modern international law”.” A crime of aggression presupposes an act of aggres-
sion committed by a State. It is a paradigmatic crime of a State.” That is the main

7 Compare Resolution E adopted at the Rome Conference, referring to terrorism and
drug trafficking to be included in the subject-matter jurisdiction of the ICC after the Review
Confereme

* Further see Ch. Junck, Die Gerichtsbarkeit des Internationalen Strafgerichtshofs. Vorbe-
dingungen und Auslosemechanismen nach dem Rémischen Statut vom 17. Juli 1998, Peter Lang
\’erla% Frankfurt am Main et al. 2006, p. 283.

See, M. Schuster, The Rome Statute and the Crime of Aggression: A Gordian Knot in Search
of a Sword, 14 Criminal Law Foram (2003), p. 17, fn. 120; R, Wedgwood, The International
Crzmmdl Court: An American View, 10 European journal of Internatlonal Law (1999), p. 105.

Sc,huster supra note 29, pp. 43, 51.

Romc Statute, Article ’5(2)

*TW, Bennett, Linguistic Perspective of the Definition of Aggression, 31 German Yearbook
of International Law (1988), p. 48.

] Crawford, The ILC’s Draft Statute for an International Criminal Tribunal, 88 American
Journal of International Law (1994), p. 147.
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difference between it and other crimes within the jurisdiction of the ICC. Yet, even
a definition of the crime in the Statute would be merely — as in the case of the
General Assembly definition of 1974 — a set of factors recommended but not bind-
ing for the Council in the exercise of its primary responsibility for the maintenance
of international peace and security. The SC would not be bound by the definition.

Of greater importance for the sake of our analysis are the conditions under
which the ICC may exercise its jurisdiction in relation to the crime of aggression.
As in the case of a definition, the amendment must be consistent with the relevant
provisions of the United Nations” Charter. The crucial question in that regard is
whether the Court, in order to commence proceedings, needs to rely on a determina-
tion by the SC. The other important question is whether the SC is the only authority
to make such finding,

At first sight, at least theoretically, the clearest scenario for the ICC would be
to have a prior determination by the SC that an act of aggression has taken placu
In the view of numerous international lawyers this power of the SC is exclusive.”

However, such a scenario is hardly realistic considering that SC determina-
tions in that regard are scarce. Even in the most obvious cases the SC has refrained,
for thc sake of international peace and security, from adopting resolutions of that
kind.” Such a finding could easily lead to exacerbation of the hostilities between
the States involved. Even more importantly, it could affect the future proceedings
before the ICC, given the fact that the respective Council resolution would at least
implicitly suggest that some of the leaders of the ‘aggressor’ State should be held
responsible for a specific act of aggression. * Hence, if the jurisdiction of the Court
over crimes of aggression was to rely on the dutcrmmatlons made by the SC, this
would undermine the judicial character of the ICC.”™ "In addition, this reliance would
encroach upon the independence and integrity of the Court. Rights of the accused

* See . g T. Meron, Defining Aggression for the International Criminal Court, 25 Suffolk
Transnational Law Review (2001), p. 14; P. Gargiulo, The Controversial Relationship between
the International Criminal Court and the Security Council, in F. Lattanzi, W.A. Schabas (eds.),
Essays on the Rome Statute of the International Criminal Court, Sirente, Roma: 1999, p. 92, but
¢f D.D. Ntanda Nsereko, Aggression under the Rome Statute of the International Criminal Court,
72 Nordu, Journal of International Law (2002), p. 505.

SL ¢ e.g SC resolution 660 (1990) condemning “the Iraqi invasion of Kuwait”.

el Gaja, The Respective Roles of the ICC and the Security Council in Determining the
Existence of an Aggression, in M. Politi, G.Nesi (eds.), The International Criminal Court and the
ermﬁ of Aggression, Ashgate, Aldershot: 2004, p. 124.

" IN. Boeving Intematzonai Law, and the ICC: An Argument for the Withdrawal of
Aggression from the Rome Statute, 43 Columbia Journal of Transnational Law (2005), p. 583.
M. Lehto, The ICC and the Security Council: About the Argument of Politization, in M. Politi,
G.Nesi (eds.), The International Criminal Court and the Crime of Aggression, Ashgate, Alder-
shot: 2004, p. 146.
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might be also put at risk. This would particularly include the presumption of inno-
cence. Another issue that would arise is what to do if, in the course of the court
proceeding, the determination would be questioned in the face of new evidence.
Should the situation be referred back to the Council? Those are only a few of the
possible controversies related to any reliance by the ICC on a prior determination
of aggression by the SC.

Consequently one may argue that the ICC should act independently and
does not need to be dependent on any determination of the Council. Yet another
alternative is to consider a proposal under which the Prosecutor may start a case
but then — for its further conduct-a Confnmatlon from the SC would be needed.”
This option, that the SC give a “green hght ? to the Court, is worth-noting,

The above analysis has been based on an assumption that the power of the
Council to determine aggression is exclusive. This view is, however, disputed. To
support the opposite opinion some parallels might be drawn with relations between
the Council and the IC]. As underlined by the judges of the IC] in several judg-
ments, the responsibility of the Security Council under Article 24 of the Charter
for the maintenance of international peace and security is ‘primary’, not exclu-
sive.” One may extend that conclusion also to the ICC. The lack of a Council deter-
mination does not necessarily mean the lack of aggression itself. In some of the
options under consideration, only after an explicit statement by the Councﬂ that
aggression has not occurred would the ICC be prohibited from prou:edlmT " This
option would have the advantage of respecting the position of the SC while treating
all crimes in a uniform way.

A variation of that option would be to give the SC some time to make the
respective determination. If the SC has not adopted such a resolution, the ICC

* See MLS. Stein, The Security Council, the International Criminal Court, and the Crime of
Aggression: How Exclusive is the Security Council's Power to determine Aggression?, 16 Indiana
Interna‘aon’d and Comparative Law Review (2005), p. 34.

Compare draft Article 15 bis (4), ICC-ASP/7/SWGCA/2, p. 12.

* See, Certain E xpenses of the United Nations, [1962] 1C] Rep 162; Military and Paramil-
itary Activities in and against Nicaragua (Nicaragua v United States of America), Jurisdiction and
Admissibility, para 90, [1984] IC] Rep 432. This view was confirmed by the IC] in the Advisory
Opinion on the Legal Consequences of the Construction of Wall in the Occupied Palestinian
Terrltorv para 26.

" M. Hummrich, Der vilkerrechtliche Straftatbestand der Aggression: Historische Entwick-
lung, Geltung und Definition im Hinblick auf das Statut des Internationalen Strafgerichtshofes,
Nomos Verlag, Baden-Baden: 2001, p.237. This negation could flow from art. 16 of the Rome
Statute or take a form of a special resolution — so called ‘red-light option” — see YCC-ASP/7/
SWGCA/2,p. 5
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could then proceed with the case.”” Some opponents of this proposal argue, how-
ever, that it equates inaction by the Council with a determination that an act of
aggression has taken place. And the establishment of a deadline for the Council
would almost certainly be contrary to the Charter.”” Without authorization by
the Council, the proceedings bcf‘oxc the Court might escalate the conflict and make
the Council’s task even harder.”

In order to enable the ICC to fulfil a goal in common with the SC, ie. to
maintain international peace and security, some other options were also considered.
One was that the Court could rely on an external determmauon by the General
Assembly or the International Court of Justice (IC]) ® Another possibility would
be to use the advisory jurisdiction of the IC]J. *“ If the SC does not make
a determination of an act of aggression within 12 months, nor makes use of Article
16, then it may notify the General Assembly of the situation before the Court and
invite the General Assembly to request the International Court of Justice to give an
advisory opinion on the legal question of the existence of an act of aggression by
the State concerned. Later the time limit included in the proposal was shortened to
6 months. Even more importantly, the ICC might proceed to exercise its jurisdic-
tion also when the IC] makes a finding in a contentious procedure, i.e. while hear-
ing a dispute between States.”

Some serious objections might be raised against these options. Relying on
the General Assembly would mean dependence on the political organ of the UN.
Serious problems might also be associated with engaging the ICJ, owing to its lengthy
proceedings. While awaiting a position by the ICJ, some important pieces of evi-
dence might be destroyed. To solve those problems another suggestion has been
made, allowing the Pre-Trial Chamber to authorize the proceedings before the ICC
if an external determination is lackmg * Such an option would give the Court the
necessary independence when asserting its jurisdiction in this regard, while also
safeguarding, at least to some extent, the position of the SC.

* See Proposal by Cameroon, UN Doc. A/CONE.183/C.1/L.39, 2.7.1998, Proposal sub-
mitted by Greece and Portugal, PCNICC/2000/WGCA/DP.5.
, Meron supra note 33, p. 12-3.
* A. Zimmermann, Creation of a Permanent International Criminal Court, 2 Max Planck
Yearbook of United Nations Law (1998), p. 203.
" See Annex ILC Discussion paper 2: The conditions for the exercise of jurisdiction with
raspact to the crime of aggression, ICC-ASP/4/32, p. 387.
PCNICC/2001/WGCA/DP.1: Proposal Submitted by Bosnia and Herzegovina, New
Zealand and Romania.
PCNICCWOOl/\VGCA/DP 2/Add. 1.
ASP/6/§>\VGCA/INT.1, 25.07.2007, p. 20.
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The conditions for the exercise of jurisdiction over the crime of aggression,
as well as the very definition of the crime, belong to the most controversial topics
under discussion before the Review Conference.

3. REFERRAL OF A SITUATION TO THE ICC

There are three ways to trigger the jurisdiction of the Court. According to
the Rome Statute, the SC may, acting under Chapter VII of the Charter of the
United Nations, refer to the Prosecutor a situation in which one or more of such
crimes appears to have been committed. Besides, the Court may exercise its jurisdic-
tion if such a situation is referred to the Prosecutor by a State Party; or if the Prosecu-
tor propric motu has initiated an investigation. In the latter cases it is necessary that
the State in whose territory the crime was committed or the State of nationality
of the accused have ratified the Statute or consented to the jurisdiction of the Court.
This requirement does not apply in case of referral by the SC, whereby the Court may
proceed even without such acceptance. Such “erosion” of state consent represents
a serious and relevant exception to the consensual basis of the Court’s jux’isdiction.49

The object of a referral, i.e. what constitutes a “situation”, is worth discussing,
Quite deliberately 1t was decided during the Rome Conference to “minimize pxe]udm—
ing of the Court”. * The wording (“a 91tuat10n rather then a specific “case”) pre-
serves the independence of the Court.” The final arbiter on the opening of an
investigation is the Prosecutor. The Pre-Trial Chamber may review the decision
but may not replace it. In such a case the Prosecutor is to reconsider his or her
previous decision, but may still make the same decision as to whether or not to open
the investigation. 2

The power of the Council to trigger the jurisdiction of the ICC has been heavily
criticized.” However, if the SC may establish jurisdiction by means of creating

49

Gargulo supra note 33, p. 81.

"' See M.H. Arsanjani, R(}ﬂ()rz‘zons on the Jurisdiction and Trigger Mechanism of the International
Criminal Court, in HHA.M. von Hebel, ] G. Lammers, J. Schukking (eds.), Reflections on the Inter-
natzonal Criminal Court: Essays in Honour of Adriaan Bos, TM.C. Asser Press, The Hague: 1999.

" However, when applying a maiori ad minus rule an opposite conclusion might be drawn.
Ifitis })O%lbk to refer a situation, it should also be possible to rely on some of its elements only.

See Article 53 (3) of the Rome Statute and rules 107 et seq. (in particular rule 108 (2) )
of the Rules of Procedure and Evidence).

" Seee. g Explanation of Vote by Mr. Dilip Lahiri, Head of Delegation of India, on the
Adoption of the Statute of the International Criminal Court (17.7.1998, www.un.org/ice/
speeches/717ind.him): “The power to refer is now unnecessary. The Security Council set up
ad hoc tribunals because no judicial mechanism then existed to try the extraordinary crimes
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a separate tribunal, it should be also empowered to take part in initiating proceed-
ings in front of a permanent institution of that kind, i.e. the ICC. This is simply the

‘logical culmination of this programme’. " Article 13(b) of the Rome Statute does
reflect the competence of the Council under the Charter, and, additionally empow-
ers the Court to take up the case. ”

A view has been expressed that inasmuch as the Statute allows the SC to
trigger proceedings before the Court, it thereby “puts at the Council’s disposal
a judicial instrument for the prosecution of international crimes, accusmblc in any
and all future situations without the need to create new tribunals.”” In this Ven}\
the Court would act like quasi-ad hoc organ” or “a permanent ad hoc tribunal”.”
Therefore one can appreciate the assessment by Carsten Hollweg, who foresees
a double function for the ICC on the one hand as a court of law, on the other as
a subsidiary organ of the sC.”

Other scholars go so far as to claim that when acting under a mandatory SC
referral, the ICC becomes an altogether different entity. It becomes, it seems, a judicial

committed in the former Yugoslavia and in Rwanda. Now, however, the ICC would exist and
the States Parties would have the right to refer cases to it. The Security Council does not need
to refer cases, unless the right given to it is predicated on two assumptions. First, that the
Council’s referral would be more binding on the Court than other referrals; this would clearly
be an attempt to influence justice. Second, it would imply that some members of the Council
do not plan to accede to the ICC, will not accept the obligations imposed by the Statute, but
want, the privilege to refer cases to it. This too is unacceptable”.

"GP Fletcher, DD, Ohlin, The ICC — Twe Courts in One, 4 Journal of International
Criminal Justice (2006), p. 432. See also G.-J.A. Knoops, International and Internationalized
Criminal Courts: the new face of international peace and security?, 4 International Criminal Law
Review (2004), p. 535.

M. Bergsmo, Occasional Remarks on Certain State Concerns about the Jurisdictional Reach
of the International Criminal Court, and Their Possible Implications for the Relation between the
Lourt (md the Security Council, 69 Nordic Journal of International Law (2000), p. 94.

" L. Condorelli, S. Villalpando, Referral and Deferral by the Security Council, in A. Cassese,
P. Gaeta, JR'WD. Jones (eds.}, The Rome Statute of The International Criminal Court: A Commen-
tary, Oxford University Press, Oxford: 2002, p. 628.

"' A. Bruer-Schiifer, Der Internationale Str afgerichishof: Die Internationale Strafgerichisbarkeit
im Sp;mmmgsﬁ)ld von Reclit und Politik, Peter Lang Verlag, Frankfurt am Main ef al.: 2001, p. 247.

L. Condorelli, La Cour pénale internationale: Un pas de géant (powrvie gu’il soit accomp-
... ), 103 RGDIP (1999), p. 17. See also R.B. Philips, The International Criminal Court Stat-
ute: Jurisdiction and Admissibility, 10 Criminal Law Forum (1999), p. 65. In the similar vein:
Clark  supra note 7, p. 416.

Doppebﬁtnktwn als Hilfsorgan des Sicherheitsrats der UNO—zob. C. Hollweg, Vom Jugo-
slawientribunal der UNO zum allgemeinen Internationalen Strafgerichtshof? Der schwzerzge Proz-
ess der Schaffung einer internationalen Strafgerichtsbarkeit, 112 Schweizerische Zeitschrift fir
Strafrecht 112 (1994), p. 281.
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organ of the UN, subject to the prosecutorial discretion of the Security Council,
not its own prosecutor, and funded by the UN through the budgetary authority of
the General Assemblv “r hen, the ICC would become “a court called to order in
the service of mtemaﬂonal peace, an instrument to advance the security objectives
of the Council”.’' However, such a distinction seems harsh and unfounded. Prose-
cuting international crimes and bringing their perpetrators to justice contributes
to the maintenance of international peace and security no matter who initiates the
proceedings and under what procedure. At the same time, the ICC may lose its
independence and become dependent on the SC, even upon the Council’s referral.
The rcfenal is subject to some strict conditions that may not be amended by
the Council.”* In any case before it, the Court may exercise its jurisdiction “in ac-
cordance with the provisions of [the] Statute”. The SC may not interfere. Under
Article 53, it is the Prosecutor who initiates investigation after careful evaluation
of the available information. As provided in Article 42 of the Rome Statute, the
Prosecutor shall act independently as a separate organ of the Court. If, upon in-
vestigation, the Prosecutor concludes that there is not a sufficient basis for prose-
cution, because of either the lack of sufficient legal grounds or factual basu inad-
missibility of evidence, or if a prosecution is not in the interests of justice, * he or
she shall inform the Pre-Trial Chamber, as well as the SC if it has previously re-
ferred the situation to the Prosecutor, of his or her conclusions and reasons. At the
request of the SC, the Pre-Trial Chamber may review a decision of the Proqegutor
not to proceed and may request the Prosecutor to reconsider that decision.” Nev-
ertheless in the end, the decision rests within the discretion of the Prosecutor
and the Pre--Trial Chamber may not replace it with its own, even if the review
procedure under Article 82 is started.” ’ Quite exceptionally, a decision of the Pros-
ecutor not to proceed based on the mterests of justice would be effective only
after confirmation by the Pre-Trial Chamber.” This procedure, however may not

be initiated by the SC.

Flet(,her Ohlin, supra note 54, p. 430.

Ihzd()m

Condorelh Villalpando, supra note 56, p. 628.

" The Prosecutor is to take into account all the circumstances, including the gravity of
the crime, the interests of victims and the age or infirmity of the alleged perpetrator(s), and
his or her role in the alleged crime.

‘Rome Statute, Article 53(3).

“ Under Article 82 (1)(a) either part may appeal a decision with respect to jurisdiction
and admissibility. Such an appeal needs to be consistent with the Rules of Procedure and
Evidence. The final decision on opening the investigation rests with the Prosecutor.

“ Art. 53(3)(b).
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In light of the above, one may conclude that the SC cannot interfere in the
further stages of the proceedings triggered on its own initiative. Eventually, the
final decision whether to initiate a proceeding rests with the Court.

4. DEFERRAL OF PROCEEDINGS

A potential conflict between combating impunity and the maintenance of
international peace and security might be seen particularly in the power of the
Security Council to defer proceedings before the ICC.

Correlating the acts of the permanent ICC with those of the Council is much
more problematic here, especially if one takes into consideration that the price for
achieving peace may be quite high. The Council may well decide that the saving
lives by conclusion of a peace accord is more important than the prosecution of the
perpetrators of the most serious international crimes. For these reasons it was clear
to the drafters of the Statute that some provisions addressing this issue needed
to be included.

Initially, the ILC recommended an automatic bar on initiating a prosecu-
tion arising from a s1tuat10n being dealt with by the SC, unless the latter organ
decides otherwise.” The provision of Article 16 that was finally adopted stipu-
lates that “[n]o investigation or prosecution may be commenced or proceeded
with under this Statute for a period of 12 months after the Security Council,
in a resolution adopted under Chapter VII of the Charter of the United Nations,
has requested the Court to that effect; that request may be renewed by the Council
under the same conditions”.

Article 16 could be reﬁarded as one of the most dangerous and sensitive pro-
visions in the ICC Statute.’ Accordmg to P. Gargiulo, 1t is the most controversial
aspect of the role of the Security Council in the Statute.” He considers it a source
of the greatest difficulty when it comes to ensuring the establishment of an inde-
pendent and impartial mechanism.’ " It is the first time that States have expressly
agreed to allow a political body, such as the Security Council, to influence the

" See, Dr aft Statute fm an International C. viminal Court, Report of the International Law
Lommzsszon UN GAOR, 49 Sessmn Supp. No. 10, UN Doc. A/49/10, Article 23 (3).

* See, M. El Zeidy, The United States dropped the atomic bomb of Article 16 of the Rome
Stamfe 35 Vanderbilt Journal of Transnational Law (2002}, p. 1509.

Gargulo supra note 33, p. 85.

" Widem.
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affairs of a judicial body to such an extent. However, seen from a different per-
spective, Article 16 of the Rome Statute can be regarded as the vehicle for resolving
conflicts between the requirements of peace and justice where, in the view of the
Security Council, the peace efforts need to prevail over international criminal
justice. However, some serious problems relating to the selectivity and political con-
trol over the judicial process might appear here, whmh need to be addressed in
a way that does not affect the credibility of the 1CC." In addition, one must not
lose sight of the consequences, which could significantly and negatively affect the
detention of suspects, collection of evidence, protection of witnesses etc.

The above provision does not specify any grounds upon which the Security
Council’s request to the ICC must be based. Inclusmn of such grounds would enable
some control of the Security Council’s powers.  t the same time, it is clear that the
Council must act according to the provisions of the Charter. Some commentators
argue that the SC should state, in an explicit way, that the investigation or prosecu-
tion constitutes a threat to international peace and security. " In the view of other
authors, the Council might refer to a larger factual or political background and, ac-
cordingly, decide that a proceeding before the ICC does not constitute a threat to
peace, and its susgensu)n would not effectively contribute to the preservation or res-
toration of peace.

5. ENFORCING COOPERATION WITH THE ICC

The SC also plays an important role with regard to States that fail to comply
with the obligations concerning international cooperation and judicial assmtance
The Rome Statute provides a general obligation to cooperate fully with the Court.”
The further provisions specify the modalities of such cooperation. The system is
based on requests for cooperation of the ICC to State Parties. According to Article
87(7), should a State Party fail to comply with the request to cooperate by the

" G.H. Qosthuizen, Some Preliminary Remarks on the Relationship between the Envisaged
International Criminal Court and the UN Security Council, XIVI Netherlands International
Law Review (19993, p. 330.
M. Bergsmo, J. Peli¢, Article 16, in O Triffterer (ed. ), Commentary on the Rome Statute
of thc [International Criminal Court, Nomos, Baden-Baden: 1999, p. 378.
berman supra note 2, p. 176.
" A Cassese, The Statute of the International Criminal Court: Some Preliminary Reflections,
10(1) European Journal of International Law 144 (1999), p. 163.
/i Condorelli, Villalpando, supra note 56, p. 647.
" Rome Statute, Article 86.
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Court, thereby preventing the Court from exercising its functions and powers, the
Court may make a finding to that effect and refer the matter to the Assembly of
State Parties or, where the SC has referred the matter to the Court, to the Security
Council. A similar mechanism has been foreseen for States nor party to the Rome
Statute (hereinafter 1efurcd to as ‘non-party States’) that nevertheless accept the
jurisdiction of the Court.”

The power of the SC in that regard seems rather limited; a central role is to be
played by the Assembly of State Parties (ASP), a body consisting of representatives of
States that have ratified the Rome Statute and thus are friendly to the ICC. An action
by the ASP would be easier to accept rather than an analogous step by the SC.

The wording of Articles 87(7) and (5) seems to preclude the scenario of the
Court mformme; the SC when the respective situation has not been referred by the
Council.” However, nothing prevents the ASP from referring a case on to the SC.”
One could even imagine an independent action of the SC. Such a situation, although
not provided in the Rome Statute, is possible. The rationale behind it is the expected
action of States, as requested by the Court and endorsed by the SC.

6. SECURITY COUNCIL’S PRACTICE

Already during the drafting of the Rome Statute some attempts were made
to exclude the troops operating under a Security Council mandate from the juris-
diction of the projected ICC. In partlculal France favoured the inclusion of such
a provision in the text of the Statute.” Moreov er, soon after the entry into force of
the Rome Statute, some attempts were made within the Council to use the mecha-
nisms envisaged in the treaty, mainly in Article 16.

As the Security Council met in June 2002 to discuss a renewal of the United
Nations mandate for the peacekeeping operation in Bosnia, the USA warned that

Romc Statute, Article 87(5)(b).

el Kref, K. Prost, Article 87, in O, Triffterer (ed.), Commentary on the Rome Statute of
the Inf()rnﬂaonal Criminal Court, Nomos Verlag, Baden-Baden: 1999, pp. 1063 and 1068.

K Miskowiak, The International Criminal Court: Consent, Complementarity and Cooper-
ation, DJOE Copenhagen: 2000, p. 71.

A. Zimmermann, “Acting under Chapter VII (...)" — Resolution 1422 and Possible
Limits of the Powers of the Security Council, in J. A. Frowein et al. (Hrsg.), Verhandein fiir den
Frieden/ Negotiating for Peace. Liber Amicorum Tono Eitel, Springer, Betlin ef al.: 2003, p. 257.
Then France proposed to include in the Statute the following provision: “Persons who have
carried out acts ordered by the Security Council or in accordance with a mandate issued by it
shall not be criminally responsible before the Court” UN Doc. A/AC.249/1998/L. 13, art. 26.
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its personnel would not participate in UN peacekeeping operations unless granted
immunity by the Security Council. The US representative consequently proposed
a draft resolution granting immunity from the ICC jurisdiction to all (both military
and civilian) personnel engaged in the peacekeeping operations under the auspices
of the United Nations. The proposal gained no support since the other members of
the Council thought that the Rome Statute was sufficiently balanced so as not to
undermine the idea of peacekeeping. In ovder to allow for further discussions on
immunity of the peacekeeping members, the Security Council agreed on the 21 of
June 2002 to extend the mandate of the Bosnian mission for nine davs " As the
negotiations gave no result, the United States vetoed a resolution aiming at exten-
sion of the UN peacekeeping operation in Bosnia for another sp( months and ac-
cepted a resolution extending the mandate for only three davq ? On the day the
ICC was established, 1 July 2002, the US withdrew its three military observers
from the UN peacekeeping force in East Timor. As a solution, the United States
proposed to make use of Article 16 of the Rome Statute. The Council passed an
additional resolution extending the UN mandate in Bosnia for another 12 days.
Finally, after a heavy debate, the Council unanimously adopted resolution 1422

The first operative paragraph of the resolution 1422 provided: “The Securi-
ty Council [r]equests, consistent with the provisions of Article 16 of the Rome
Statute, that the ICC, if a case arises involving current or former officials or person-
nel from a contributing State not a Party to the Rome Statute over acts or omissions
relating to a United Nations established or authorized operation, shall for a twelve-
month period starting 1 July 2002 not commence or proceed with investigation or
prosecution of any such case, unless the Security Council decides otherwise.”

What resolution 1422 implicates is that jurisdiction of the ICC over peace-
keepers from States which are not parties to the Rome Statute may constitute
a threat to international peace and security. That is hardly the case. The resolu-
tion seems to send the message that peacekeepers from non-party States are more
‘equal” before the law than peacekeepers from party States because they benefit
from a 12-month exemption from the charges under the Rome Statute. This dis-
tinction is clearly of discriminatory character.

If jurisdiction of the ICC constitutes a threat to international peace and secu-
rity in general, then the exemption given by a resolution should be much broader

UN Doc. 8/Res/1418 (2002).
) UN Doc. 8/Res/1420 (2002).
“UN Doc. S/Res/1422 (2002).
* C. Stahn, The Ambiguities of Security Council Resolution 1422 (2002), 14 European
Journal of International Law (2003), p. 86.
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in its scope, not limited to peacekeepers from non-party States. There is no reason
to believe that ICC jurisdiction over peacekeepers from the states that have not
ratified the Rome Statute is more likely to constitute a threat to international peace
and security than ICC jurisdiction over peacekeepers from state parties. Thus thc
scope of the resolution appears to be either too narrow or simply misdirected.”

Resolution 1422 did i in fact create a bad precedence. It called for a renewal for

a further 12-month erlod * This is in direct contradiction to the view that Article
16 should be applied only in particular cases and not to an entire class of individu-
als. A new discussion within the Council began in June 2003, when the US again
wanted to exclude peacekeeping troops from the non-party States from ICC juris-
diction. Finally, with 12 votes in favour, none against and 3 abstentions, the Coun-
cil adopted resolution 1487, whose text was identical with that of its predecessor. v

Another attempt to renew was made in May 2004 but chntuallt? abandoned
because of the devastating impact of resolution 1497 (see below).  The lack of
support for further deferral resolutions could also, at least to some extent ]%e explained
by the revelations concerning the situation in the Abu Ghraib prison.

While resolutions 1422 and 1487 were not based on the clear determination
of the ex1sten(:e of threat, the situation which led to the adoption of the resolution
1497 was completely different. This resolution was passed in response to the con-
flict in Liberia, which beyond any doubt did constitute the threat to international
peace and security. Under this resolution, the jurisdiction of the ICC was excluded,
but not by invoking Article 16 of the Rome Statute. The operative paragraph 7
of the resolution provides for exclusive jurisdiction of the contributing states over
the acts of their personnel, unless expressly waived by the contributing state.”

¥ C. Fritsche, Security Council Resolution 1422: Peacekeeping and the International Crimi-
nal Court, in . A. Frowein et al. (eds.), Verhandeln fiir den Frieden/Negotiating for Peace. Liber
Amzwmm Tono Eitel, Springer, Berlin: 2003, pp. 114- J

UN Doc. S/Res/1422 (2002), operative par. 2

UN Doc. 8/Res/1487 (2003).

s, Zappald, Are Some Peacekeepers Better Than Others? UN Security Council Resolution
1497 ( 2003) and the ICC, 1 Journal of International Criminal Justice (2003), p. 677.

" Sec A. Abbas, The Competence of the Security Council to Terminate the Jurisdiction of the
Inm'natzonal Criminal Court, 40 Texas International Law Journal (2005), p. 265.

UN Doc. S/Res/1497 (2003)

" Ibidem, operative par. 7 states: “The Security Council decides that current or former
officials or personnel from a contributing State, which is not a party to the Rome Statute of
the International Criminal Court, shall be subject to the exclusive jurisdiction of that contrib-
uting State for all alleged acts or omissions arising out of or related to the Multinational Force
or United Nations stabilization force in Liberia, unless such exclusive jurisdiction has been
expressly waived by that contributing State”.
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The resolution specifies no time limit for this exclusion. The situation is therefore
different. Instead of a mere deferral, the resolution terminates ICC jurisdiction on
a permanent basis. Of course, the conferral of exclusive jurisdiction on non-party
States is inconsistent with the complementarity regime under Article 17 and the
rules on immunities contained in the Rome Statute. Not only does resolution 1497
deprives the ICC of jurisdiction but also other states are excluded, including
a state on the territory of which the crime was committed as well as a state of which
the victim is a national.

Compared to the previous resolutions which suggested that non-party States
were obliged to effectively prosecute international crimes,”” resolution 1497 remains
silent as to the responsibilities of such states with regard to prosecution. This could
be regarded as a huge step backwards. Not only does this resolution exclude the
ICC by means of establishing the exclusive jurisdiction of the sending state, but it
also deprives a state on the territory of which a crime has been committed of its
inherent right to prosecute such a crime. The assessment of this resolution is there-
fore, not surprisingly, quite critical.

Ironically, some reference to the dcfenal of ICC proceedings occurred in the
first resolution referring a case to ICC.” The Security Council adopted it under
Chapter VII of the UN Charter by a vote of 11-0, with four abstentions from Alge-
ria, Brazil, China and the United States. Having determined that the situation in
Sudan continued to constitute a threat to international peace and security; the Coun-
cil decided “to refer the situation in Daxfur since 1 July 2002 to the Prosecutor of
the International Criminal Court”.”” Interestingly enough, the Council did not
mention Article 13 of the Rome Statute dealing with referral. Instead, there was
an express reference to Article 16" and note taken of the existence of agreements
referred to in Article 98(2) of the Rome Statute.”

Paragraph 7 of said resolution went somewhat further, stating that “none of
the expenses incurred in connection with the referral, including expenses related
to investigations or prosecutions in connection with that referral, shall be borne
by the United Nations and that such costs shall be borne by the parties to the Rome
Statute and those States that wish to contribute voluntarily”. This position, however,

” See the preamble paragraph 5 of resolutions 1422 and 1487: “determining that States
not Party to the Rome Statute will continue to fulfill their responsibilities in their national
]urlgdlgtlons in relation to international crimes”

UN Doc. §/Res/1593 (2005).

o " bidem, operative para. 1.

o Ibidem, preamble para. 2.

So-called Article 98 agreements or bilateral immunity agreements; see preamble para.
4 of the resolution 1593 (2005).
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contradicts Article 115(b) of the Rome Statute, which provides that expenses of
the Court shall be borne by the United Nations, in particular in relation to the
expenses incurred due to referrals by the Security Council. In addition, they should
be approved by the General Assembly and not by the SC.

Apart from limitations in financing there were more critical provisions in
the resolution which undermine the functioning of the ICC. In paragraph 6 the
Council “decides that nationals, current or former officials of personnel from
a contributing State outside Sudan which is not a party to the Rome Statute
of the International Criminal Court, shall be subject to the exclusive jurisdiction
of that contributing State for all alleged acts or omissions arising out of or related
to operations in Sudan established or authorized by the Council or the African
Union, unless such exclusive jurisdiction has been expressly waived by that con-
tributing State”. Note that introducing limitations on the exercise of jurisdiction
affects not only to the ICC (undermining its complementarity regime), but also
the domestic courts of all states with the sole exception of the national state of
the alleged offender. Such a provmon of immunity from jurisdiction “runs counter
to the spirit of the Rome Statute”.

Here again, as in resolution 1497, the jurisdiction of the ICC has not been
merely suspended but indefinitely terminated. The latter point provokes some
doubts on the reference in the resolution’s preamble to Article 16 of the Rome
Statute. While invoking that provision, the Council at the same time ignored its
requirements. This is even more astonishing when we recall that the Security Council
is an organ of the United Nations and thereby under an obhgann to respect the
status and mandate of the ICC under the Negotiated Agreement

As can be seen, the cost paid for avoiding a veto from US was very high.
Otherwise there would not have been any referral at all. Thus the only SC resolution
to date referring a situation to the ICC has simultaneously shown how difficult it can
be to reach a consensus within the Council over the role of the ICC.

CONCLUDING REMARKS

The SC has played an important role in international criminal justice. Its
influence on the ICC may be both positive and negative. The permanent Court,
given international legal personality, is independent from the United Nations and

As assessed during the debate by Mr. Adechi of Benin—see UN Doc. §/PV. 5158, p. 10.
L. Condorelli, A. Ciampi, Comments on the Security Council Referral of the Situation in
Darfur to the ICC, 3 Journal of International Criminal Justice (2005), p. 597.
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its political organs. However, the ICC Statute fully recognizes the pre-eminent
role of the Security Council in the maintenance of international peace and secu-
rity under the Charter.

The provisions of the Rome Statute define the effects of actions by the Council
for the Court, which vary between having a non-binding character, as in the case of
referral, and the absolute rigidity of deferral. The role of the Security Council under
the Rome Statute should in general be appreciated. The provisions of the Statute
provide a solid basis for balancing the interests of international peace and justice.
These values, albeit connected, are not always identical.

A different assessment, however, should be given to the application of the
said provisions in practice. The resolutions adopted so far have suspended and even
excluded the members of UN peacekeeping troops from the jurisdiction of the ICC.
One needs, at the same time, to also take note of the positive developments, espe-
cially the referral of the situation in Darfur.

The above analysis clearly shows that it is necessary for both the ICC
as a judicial body and the SC to join and coordinate their reactions to interna-
tional crimes. International peace and international criminal justice are closely
related, not mutually exclusive. Their attainment, however complex and tricky,
must be promoted as the former cannot be completely achieved at the cost of the
latter and vice versa.
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The paper is devoted in fact to two unilateral acts. The first of them is the statement
of chancellor Schréder made in Warsaw on 1 August, 2004. The second is the state-
ment of the Polish government on the waiver of payments of German reparations
made on 23 August, 1953.

The first statement is generally believed to be an act of legal importance. The element
that attaches the utmost importance is the promise of the German government to present
before international courts the critical evaluation of individual claims of former owners of
land on the territories that came under the Polish sovereignty after the Second World War.
The elements of that evaluation embrace the conclusions according to which: “there could
be no voom for the restitution claims from Germany”, such claims would “put the history
upside down”, “proprietary problems connected with the Second World War are no long-
er a subject for the two governments” and “neither the federal government nor any serious
political force in Germany support such claims if they are nevertheless put”. There could
be no room for doubt as to the legal force of that statement. Its descriptive style or
inclusion of elements upon which the government has only limited or no influence at all
(the behavior of political parties or individuals) cannot change the binding force of
statements relating to the German state as such. In fact the statement is not only
a promise. 1 contains also the elements of waiver and recognition (as fto the fact that there
is no longer a subject of claims and that they would put the history upside down). The
waiver results from the same sentences. It is limited to claims made on the state level

* Przemystaw Saganek, Ph.D). is an assistant professor at the Institute of Law Studies
of the Polish Academy of Sciences and the Vice-Dean of the Faculty of Law of the European
School of Law and Administration.
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only The individual ones are not cancelled as such. If they are however made and not
satisfied there is no longer a possibility to put them on the level of states.

The second act made in 1953 is also quite general. Although from the historical
perspective there could be no doubt regarding the interrelationship between that act and
the USSR-GDR agreement, the statement of the Polish government did not refer to the
latter expressly. The author analyses critically the arguments aimed at the justification
of the nullity of the act presented in the previous literature. In his opinion it would be
very difficult (if possible at all) to put into question the legal force of the act. The
author however is not prepared to accept the erection of the Chinese wall between the
waiver and other international acts giving rise to the obligations of the author. In that
context he refers to the rebus sic stantibus argument according to which the presenta-
tion of claims on the side of Germany could justify the new evaluation of the results
of the war for the Polish state and nation. That solution would not be happy for any
party nor for the stability of law, but it could be perceived as an extreme solution for
the most extreme course of events.

INITIAL COMMENTS

It is not possible to find a common denominator for all aspects of Polish-
German relations (even for their legal substrate). Therefore, it is not surprising
that we search for elements which may serve to describe at least certain common
aspects of these relations. It is worth examining whether the notion of a “unilateral
act” qualifies as such an instrument. In this context it is should be noted that this
notion has been examined since the end of the 19" century, and since the turn of
the 21" century efforts have been undertalxen by the International Law Commis-
sion to codify the law of unilateral acts. * While it would be difficult to describe this

"The author of this text refers principally to the results of his research work on unilateral
actsincluded in his treatise “Akty jednostronne paristw w prawie migdzynarodowym” (Unilater-
al acts of states in international law) (FORTHCOMING). At present it is difficult to deter-
mine whether the treatise mentioned above or this article will be first available to readers. For
this reason there are no detailed references, with page numbers to the treatise mentioned
aboxe (and vice versa=no references to this article in the treatise).

® At its 48 meeting, the International Law Commission (ILC) considered the issue of
unilateral acts as requiring codification and its further gradual development within the frame-
work of international law, see Official Records of the General Assembly, Fifty-first Session,
Supplement No 10 (A/51/10). In 1997 the JLC appointed an ILC Special Rapporteur for
Unilateral Acts — V. Rodriguez-Cedeno. On 5" March 1998 he presented the First report on
unilateral acts of states A/CIN.4/486. ILC Fiftieth session, Geneva, 20 April — 12 June 1998.
Over the next few years he presented eight more reports, the last (ninth) was presented in 2006.



UNILATERAL ACTS IN POLISH-GERMAN RELATIONS 87

endeavour as successful,3 the codification efforts have contributed to a consider-
able extent to the clarification of theoretical and practical issues connected with
unilateral acts.

Interestingly enough, there is no difficulty finding examples of unilateral
acts in Polish-German relations. We will consider two: the waiver by Poland of its
war claims made in 1953, and the declaration of Chancellor Gerhardt Schroeder
made on 1" August 2004. Despite the chronology we would like to dwell first on
the more recent act, as it will better serve as a basis for pointing out fundamental
principles concerning unilateral pronouncements which impose obligations on their
author-states. In any event the act of 2004 did not arise out of the act of 1953, and
therefore it is not necessary to examine the two acts chronologically.

1. CHANCELLOR GERHARDT SCHROEDER’S PRONOUNCEMENT
OF 1 AUGUST 2004

1.1. The content of the pronouncement

On 1 August 2004 in Warsaw, on the occasion of the 60" anniversary of the
Warsaw Uprising, Chancellor Gerhardt Schroeder issued a historic statement.
[t was to some extent overlooked by the commentators. It drew no comment from the
editors of even such a prestigious publication as Keesing’s International Records, and
was not mentioned in the regular reviews of international practice in “Sprawy Migdzy-
narodowe” (International Affairs). However, this early omission was compensated
for when shortly afterwards it became the subject matter of an expert treatise pre-
pared by J. Barcz and J. Frowein. * Their work is quoted frequently in this article, both
as regards to the content of the pronouncement as well as the opinions of the authors.

As quoted by J. Barcz and . Frowein, Chancellor Schroedet’s pronouncement
reads as follows:

“We, the Germans, have a full awareness of the facts regarding who generat-

ed the War and who its first victims were. That is why, today, there can no

longer be any place for compensation claims from Germany that distort

" In 2006 the ILC presented a very short document entitled Guiding principles. Those
neither covered the problem in its entirety (which would be rather impossible), nor the part
that became the subject matter of the reports of the special rapporteur.

* The treatise was published in German in ZadRV 65(2005) pp. 625-650. The author of
this article used the Polish translation of the expertise made available to him by J.Barcz
(a typescript). Therefore in this article particular paragraphs instead of pages will be cited.
Any references to “the treatise” are made to this document unless stated otherwise.
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history. Property issues associated with World War II are, for the two gov-

ernments, not an issue in German-Polish relations. Neither the Federal Gov-

ernment nor other influential political forces in Germany will support such
individual claims, should such claims be filed. The Federal Government will
also take such a stance before the international tribunals.”’

The authorq of the treatise have no doubts regarding the binding nature of
this statement.” Neither do the authors of Othm articles refer rmg to the pronounce-
ment of Gerhardt Schroeder, i.e. ] Kranz' i M.Frankowska." In view of the later
declarations made by the German government, this issue does not seem to raise
any doubts. However, it is not clear if the later German declarations add anything
to the Chancellor’s pronouncement. It should be remembered that the main rule
relating to the interpretation of unilateral acts formulated by Internatlonal Court
of Justice (IC]) in the Anglo-Iranian Oil Company case says thata dcdal ation “must
be interpreted as it stands, having regard to the words actually used.” “Inthe dispute
between Spain and Canada on ﬁsherleq the IC] clarified that the declaration must be
interpreted as a single whole." The court also addcd that “it cannot be based on
a purely grammatical interpretation of the text” * but “must seek the interpreta-
tion which is in harmony with a natural and reasonable way of reading the text”. This
analysis of the content of pronouncements and of the various possibilities of their
interpretation must be kept in mind throughout our examination.

It would be difficult to qualify the pronouncement of the Chancellor of
1" August 2004 as a spontaneous speech made under the influence of emotions.

" See para. 1.2 of the expert treatise: http://wwwaccessmylibrary.com/coms2/summary

0286-12833888 _ITM.

* See: para 2 of the expert treatise.

"I Kranz, Polsko-niemieckie cienie przeszlosci (Polish German relations in the shadows of
the past), Sprawy Migdzynarodowe 1/2005, p. 46.

" M. Frankowska, Oswiadczenie kanclerza Gerharda Schroedera ztozone 1 sierpnia 2004 .
w Warszawie w Swietle prawa migdzynarodowego (The Statement of Chancellor Gerhard
Schroder of 1st August 2004 Submitted in Warsaw under International Law), in WM. Géralski
{ed.), Transfer. Obywatelstwo. Majatek. Trudne problemy stosunkéw polsko wniemieckich (Transfer.
Citizenship. Wealth. Difficult Problems of Polish-German Relations). PISM, Warszawa: 2005,
pp- 202 and 218.

" In this case the declaration on the acceptance of the [CJ jurisdiction was meant, that is
an act which may not be sensut stricto considered as a unilateral act. However, there are no
reasons why this rule should not be applied to them.

* An Lgfo—l ranian Ol Company, [ 19521 1CJ Rep 105. The ICJ repeated this first expression
in thelcase of Norwegian loans, [ 19571 1C] Rep 27.

Fisheries jurisdiction (Spain v Canada), Jurisdiction of the Court (Judgment) [1998]
ICJ Rep 454.

[1952] 1CJ Rep 104.
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Nor can it be treated as a diplomatic courtesy speech, deliberately deprived of ele-
ments giving rise to legal consequences. Certainly it produces legal effects, and
these legal effects must have been carefully assessed beforehand. It is clear that
all the sentences uttered had been analyzed before being spoken, taking into account
their legal effects.

Thus it seems worth scrutinizing particular sentences of the cited speech,
although it should be noted that this method does not yield satisfactory results
in all cases.

The pronouncement consists of five sentences. The first—“We, the Germans,
have a full awareness of the facts regarding who generated the War and who its first
victims were.” — prima facie is a statement of a fact or rather an assessment. Its polit-
ical importance is unquestionable. It may also form a context assessing other possible
obligations resulting from other parts of the pronouncement. However, it would be
difficult to derive any legal obligations arising out of this sentence, although inves-
tigation into the issue should continue.

Undoubtedly the second sentence of the pronouncement is the most intrigu-
ing. The part of the sentence — “That is why, today, there can no longer be any place
for compensation claims from Germany that distort history” — seems promising
insofar as its legal effects are concerned. However, an alternative interpretation could
suggest that the government of the Federal Republic of Germany (FRG) expresses
only its critical approach to and assessment of such claims.

The third and the fourth sentences are similarly of a “descriptive” nature. It is
not possible to reach conclusions about their binding nature without reference to
the other parts of the pronouncement.

Finally, the last sentence of the pronouncement announcing that “The Fed-
eral Government will also take such a stance before international tribunals” is, in
our assessment, a unilateral obligation having an international legal effect. It is clear-
ly structured as an international promise. It refers to the future behaviour of the
author state (i.e. the FRG). This behaviour is precise enough to exclude the thesis
that this part of the pronouncement might be only a statement of a political na-
ture. It is also necessary to stress its unconditional character.

It is worth noting that that M. Frankowska describes the whole pronounce-
ment as an international promise. " She examines the pronouncement with regard
to the two requirements set forth by the cases, jurisprudence, and doctrine for this
type of international unilateral act, i.e. its public Character and the existence of an
intent by the author-state to assume a binding obllgatlon *The public component

Frankowsl\a supra note 8, p. 218.
" Ibidem, pp. 220-222 on intent and p. 222 on public character.
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does not give rise to any doubts. As M. Frankowska rightly emphasizes, the ICJ in
its jurisprudence takes a position in favour of the binding force of declarations made
also in forms and forums different than those typical for classical diplomacy (so
long as a given statement meets other requirements of the validity, including the
intent to assume an obligation, capacity to make such statements, etc.). ~ Since prom-
ises may result even from statements made at press conferences or interviews, cer-
tainly an official speech of the head of the government of one state, made during an
official ceremony in another state, could constitute a source of legal obligation so
long as the other requisite requirements are met.

As far as the intent to assume a binding obligation is concerned, this is clear-
ly discernable in the fifth sentence. However, other components of the declaration
also require further analysis in this respect. Therefore the question of the categor-
isation of the pronouncement as a whole should be treated as raised rather than
answered. This applies in particular to sentences, the binding force of which can be
neither negated nor confirmed at this stage of our analysis.

1.2. Analysis of the pronouncement of 1 August 2004

The last, and clearly binding, sentence of the pronouncement incorporates
as well the remaining “descriptive” sentences contained therein. Their content will
influence the assessment of the nature and scope of the promise resulting from the
fifth sentence, which indicates that the government will present in the future “such
a stance”, 1.e. a stance consistent with that outlined in the four previous sentences.
Although (as will be demonstrated) the fifth sentence will have a considerable
impact on the four earlier sentences, it would not go so far as to automatically trans-
form non-binding statements into binding ones. The status of each of the previous
sentences needs to be clarified after laborious analysis.

In our opinion, the third sentence is the most important. According to it,
“Property issues associated with World War Il are, for the two governments, not an
issue in German-Polish relations.” We have already pointed out the descriptive form
of this sentence. In principle, a descriptive form of a pronouncement is an element
weighing against its binding nature. Nobody can deny states a right to assess or de-
scribe reality; and it would be an abuse to automatically connect any such statement
with legal obligations. Just as people change their opinions on certain issues, so also
states may change their views. The fact of pronouncing a certain opinion in public
cannot, as such, be interpreted as an obligation to stick invariably to the statement

" Ibidem, p. 210.
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made and all the consequences arising there from. For instance, Poland for 45 years
during its period of real socialism did not hide its views on various questions. How-
ever, it is hardly possible to imagine that anybody would claim that Poland is obliged
to consistently maintain the same views. On the other hand, states may not change
their opinions freely, which accounts for the importance of establishing whether
a certain statement has a binding effect upon its author or not.

However, in the case discussed hereinabove, the descriptive form of the sen-
tences is of lesser importance. A statement according to which an issue directly
involving the international legal rights or claims of an author-state, where such
issue is or could be problematic and where the statement may have the effect
of resolving the problem, is by its nature not a “neutral statement” in terms of
international law: It is not difficult to identify some legal principles and institu-
tions based on the idea that when a certain issue, which might give rise to divergent
opinions, loses its controversial nature by virtue of a statement or conduct, that
statement or conduct may be given legally binding effect. Such a situation occurs
in the case of a clear waiver of claims, as well as in cases of recognition, acquiescence
or any conduct that may provide the other party with grounds for claiming estop-
pel. Therefore, the fact that a statement is formulated in the simple present tense
does not weaken the strength of an obligation resulting from the analyzed speech.
The present tense may weaken a speech if there are grounds to consider it as only
information on actions taken, and not a legally effective promise to undertake them
in the future. Thus, for example, a statement that “we are opening a refugee camp”
is no guarantee that this camp will be in operation six months later. However, the
greater is the resemblance of a particular statement to a recognition or other dis-
positive action, the less important is the fact of formulating the pronouncement in
the present tense. At the same time, there is no doubt that the Poland has consis-
tently excluded the possibility of paying reparations to those so-called “displaced
persons” in issue. The removal of this matter from the list of “issues” in mutual
relations can hardly mean anything else other than a recognition that the refusal to
pay damages by Poland does not violate international law; and even if it is so per-
ceived by Germany, the FRG will not file any such claims.

The fourth sentence — “Neither the Federal Government nor any other in-
fluential political force in Germany will support such individual claims should such
claims be filed” — is a source of serious problems with interpretation. It has been
formulated in a very sophisticated way. The legal effects of this sentence may be chal-
lenged due to its descriptive character and the fact that a present tense is implicated
in it. If the sentence quoted above refers to the present conduct of the government
and of the political forces currently in operation, one may argue that the government
cannot or clearly is not willing to assume any obligations concerning the future



92 Przemystaw Saganck

conduct of the latter, raising doubts as to whether the government itself has under-
taken any binding obligation.

The last issue appears also in the context of the second sentence of the pro-
nouncement, which refers generally to “claims from Germany”. There is no denying
that “claims from Germany” means possible claims of German citizens as well as of
the German state itself. Those who would like to draw far-reaching conclusions
from the Chancellor’s pronouncement could argue that if a legal effect is to be
attributed to the cited sentence, then lege non distinguente it should apply to such
claims of both the state and individuals

In playing the role of advocatii diabolic, let us first reduce the meaning of
Chancellor Schroeder’s statement to zero. Its reconstruction would be interpreted
as follows “In 2004 the Chancellor of the FRG negatively assessed German claims.
He denied support for these claims. However, he neither waived them not made
any expressis verbis promise to abstain from initiating such proceedings in the inter-
national arena. He imposed an obligation on Germans to present such a stance
before international courts. However, this does not mean that Germans would be
deprived of a possibility to pursue these damages in different proceedings. Moreover,
the critical assessment of the claims expressed in 2004 did not create any obliga-
tion for the future, and this assessment has undergone a change. At the present
time Germans recognize such claims as justified, and even if they do not want to or
cannot initiate a case in court, they can demand that Poland pay damages”.

There is no doubt that the above formulation cannot be accepted, for several
reasons. Firstly, one must address the possibility of the change in the German as-
sessment of claims. This is connected with the fact that the first four sentences are
formulated in simple present tense. As we have already pointed out, this issue is
irrelevant as regards the third sentence. However, it would theoretically be able to
play some role as regards the second and fourth sentences. Their final interpreta-
tion must, however, take into consideration the last sentence of the pronounce-
ment — referring manifestly to the future conduct of Germany. If the government
of the FRG declares that it will keep its present approach to possible future claims
put before international courts, this approach should be seen as a an obligation for
the future, and any change of it would not be enforceable against Poland.

Secondly, the reference to international courts is clearly motivated by the
prospect of possible proceedings initiated by entities other than the German govern-
ment. Therefore in practice claims brought before the ECHR in Strasburg or prelim-
inary questions lodged to the Court of Justice of the European Union in Luxemburg
are envisioned here. In our opinion this provision, based on the principle of a minori
ad maius, excludes the possibility of Germans bringing claims against Poland, and
also of initiating such claims in an international forum. It would be an absurdity to
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conclude that although in a case filed by an individual German the German gov-
ernment would oppose the claim, at the same time it may itself enforce such claims
filed in outside courts. Even more absurd would be a situation in which Germany
(leaving aside the question of the jurisdiction of an international court) would be
permitted to file such a claim to such a court and at the same time confirm that it
has “a full awareness of the facts who generated the War and who its first victims
were,” and that “today, there can no longer be any place for compensation claims
from Germany that distort history” and “property issues associated with World
War Il are, for the two governments, not an issue in German-Polish relations” and
tinally “neither the Federal Government (...) will support such individual claims”
for damages. By reason of the aforementioned, the government would have to re-
pudiate the object of its claim to the court.

Therefore the last sentence of the pronouncement brings about far-reaching
consequences for Germans relating to the possibility of enforcing claims against
Poland arising from their displacement following World War I1

1.3. Classification of Chancellor Schroeder’s pronouncement

The attempt to classify Chancellor Schroeder’s pronouncement into a cer-
tain category of unilateral effects leads to interesting conclusions.

The most far-reaching one would be that the pronouncement constitutes an
international waiver, and therefore this possibility must be first considered. It is
true that the word “waiver” itself is absent in the pronouncement, but this is not
a prerequisite to a waiver taking place. This issue is connected with the form of
a waiver, about which there is much serious dialogue in the scholarly and profes-
sional literature.

A number of authors emphasize that any waiver must be wprcss while
others are equally insistent that a waiver may be either express or implied, ftacit.

"W, Czapliniski, A. Wyrozumska, Prawo miedzynarodowe publiczne. Zagadnienia sys-
temowe (International Public Law: Systemic issues), CH Beck Warszawa: 1999, p. 93; in
support, see also R. Bierzanek, ]. Symonides, Prawo miedzynarodowe publiczne (International
Pubhc - Law), Lexis Nexis, Warszawa: 1994, p. 101

" L. Oppenheim, International Law. A Treatise. Vol. 1 — Peace, Third edition, edited by
R.F. Roxburgh, Longmans, Green & Co London: 1920, p. 651; D. Anzilotti, Cours de droit
international, traduction frangaise par G. Gidel, Paxis, 1929, p. 350; W. Levi, Contemporary
International Law, A Concise Introduction, Westview Press Boulder, San Francisco, Oxford, 1991,
p. 200; A. Cassese, International Law, Oxford University Press, Oxford 2001, p. 150; O Kim-
minich, S. Hobe, Einfiihrung in das Vilkerrecht, UTB Tiibingen, Basel, 2000, p. 199; E. Suy, Les
actes juridigques unilatéra en droit international public, Librairie générale de droit et de juris-
prudance Paris, 1962, p. 157.
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The latter opinion is certainly acceptable. International law is not formalized and it

would be absurd to make the existence of a waiver dependent on the use of the word
“waive” in a given statement or behaviour. What is essential is that a waiver ralqes

no doubts, therefore it is generally accepted that a waiver may not be pr esumed.

[t is true that a negative obligation results from Chancellor Schroeder’s pro-
nouncement. This fact alone is not sufficient to decide about the existence of
a waiver. However, as it will be shown this constitutes an argument rather in favour
of a waiver than against such a qualification.

The pronouncement concerns claims, and as it is Q;enerallv known, a claim is
one of the major and most common subjects of a waiver. Admlttcdh the term
“waiver of claims” appears in a number of documents, both unilateral and contractu-
al. This term itself presents interesting theoretical legal issues. They are well illustrat-
ed by the fact that, for example, G. Venturini presents an opinion that only a right
can be an object of a waiver, and that the waiver of a claim (prétention) would only
mean that an entity advancing claims (prétentions) admits that they are groundleqs
(in other words, that it does not have any rights relating to that particular matter).”
Venturini could see in such “waivers” at the most “an ascertainment of the legal
situation” or “negative recognition,” which leads to estoppel, but “no abdicative
effect, which on the other hand is characteristic of a real waiver. "

It should be added that, first of all, a waiver and the latter classifications
(estoppel and so on) do not have to be in conflict. As we will show, usually they are
not. Secondly, any doubts in this respect to a high degree arise from the ambiguity
of the very term “claim”.

There are a number of reasons for this ambiguity. The first originates from
the distinction of claims based on unquestionable rights, claims raising doubts, and

PR Pfluger, Die einseitigen Rechtsgeschdfte im Vélkerrecht, Schulthess & Co. Zirich: 1936,
p. 269; R. Bierzanek, J. Symonides, supra note 16, p. 101; G. Dahm, Vélkerrecht, 2. vollig neu
bearbeitete Auflage von J. Delbriick, R Wolfrum, Berlin 2002, Band 1/3, p. 771; .-M. Arbour,
Droit international public, Yvon Blais Cowansville (Québec): 1997, p. 127, V.-D. Degan, Uni-
lateral act as a source of particular international law, The Finnish Yearbook of International

Law, vol. V, 1994, p. 227; G. Venturini, La portée et les effets juridiques des attitudes et des actes
unilatéraux des Etats, RCADI 1964-11 (t.112), p. 416; K. Skubiszewski, Unilateral Acts of
States, in M. Bedjaoui (ed.), International Law: Aclievemenis and Prospects, Nijhoff Publishers
Paris, Dordrecht, Boston, London: 1991, p. 229; D. Ruzié, Droit international public, Dalloz
Paris: 1992, p. 50; 4. Raport specjalnego sprawozdawcy (Special report), p. 19, para 87.

" As far as a list of subjects of waivers, including claims, see: A. Hold-Ferneck, Lehrbuch
des Vilkerrechts, Leipzig, 1930, v. 1L, p. 12; Ch. Rousseau, Droit international public, Sivey Paris:
19702, p. 429; Dahm, supra nota 18, B.1/3, pp. 770-771; Suy, supra note 17, p. 169.

0

G Venturini, supra note 18, p. 415.
“ Tbidem.
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claims which are clearly groundless. The waiver of an unquestionable claim is clear-
ly an international act, whereas the waiver of the latter-mentioned claims does
not deserve to be referred to by this term. There may be doubts only in the case of
claims which are neither clearly groundless nor clearly well-founded. However,
this issue is only of theoretical relevance. In our opinion, denying the existence
of a waiver in such cases, based on the alleged quality of a legal act, would be an
expression of exaggerated rigorism. In practice, after a waiver has occurred dis-
cussion whether a certain right really existed loses its raison d’etre (at least in the
majority of cases).

At this point we are more interested in the second issue — the one connected
with the distinction between individual claims and the claims of a state itself. There
is no doubt that the waiver of the claims of individuals is neither the subject nor
the objective of Chancellor Schroeder’s pronouncement. No contrary opinion has
ever been presented by the Polish political forces, and in any case such a conclusion
would be unjustified. With respect to unilateral acts (at least the ones producing
obligations for an author-state) a restrictive interpretation is generally recommend-
ed. In the case of an international waiver this is particularly strongly emphasized,
as has already been mentioned with regard to the inadmissibility of the presumption
of awaiver. Therefore, although individual claims were criticized by the author of the
pronouncement, they were not the subject of the waiver as such. The question of
these claims will need further detailed analysis after the legal effects of the Chan-
cellor’s pronouncement are analysed.

At the same time there is no denying that in the case of a bundle of rights,
or of closely connected rights, one may not rashly come to a conclusion concern-
ing the waiver of all rights owing to the waiver of one of them. However, this
conclusion can also be reversed, i.e. to show that if a waiver does not include one
right, it does not mean that a waiver was not made with respect to another right
or other rights.

In spite of what may be expected, it is even more difficult to determine wheth-
er the pronouncement of Chancellor Schroeder constitutes an international recog-
nition. Certainly the last sentence of the pronouncement (nota bene the most im-
portant one) concerning the future conduct of the FRG before international courts,
is not a recognition as such. As has already been mentioned, it is a classical promise
creating obligations effective ex nunc. It is unquestionable that this obligation in-
troduces an absolutely new element in mutual relations. The same applies to the
fourth sentence, according to which “Neither the Federal Government nor any other
influential political forces in Germany will support such individual claims should
such claims be filed.” As we have already pointed out, it is not possible to interpret
this in isolation from other parts of the pronouncement. But no matter whether
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it is analyzed in isolation from the other sentences or in their context, it still does
not allow for a finding of an international recognition.

And this issue, in turn, is absolutely relevant in the case of the three other
sentences of the pronouncement. And so at first sight the sentence “We, the Ger-
mans, have a full awareness of the facts who generated the War and who its first
victims were.” seems to be a recognition, However, it concerns a notorious fact. If
we can talk about a recognition here, then this would be a recognition that does not
have any legal effects, and hence may not be referred to as an “international legal
action”. In any event we are not able to indicate such effects, except perhaps an
obligation not to question the fact that in was not Poland (as Hitler claimed) that
attacked Germany in 1939.

However, the question whether the two remaining sentences may be quali-
fied to the category of acts of recognition requires serious analysis. In the case of
the first — “That is why, today, there can no longer be any place for compensation
claims from Germany that distort history.* — prima facie it would be possible to
speak in terms of a recognition. It expresses a view on a certain matter that is tight-
ly connected with rights and obligations. This view is clearly negative, even if in
a qualified manner, as we learn that German claims would “distort history“ and
that “there can no longer be any place for” them. It is rather improbable that Germa-
ny would be entitled to change its opinion and state that such claims are admissible.
Uncertainties with regard to this qualification may be the result of the specific con-
nection between a recognition and a waiver. This has already been discussed in aca-
demic literature, which points out that a waiver is (or at least may be) a consequence
of a recognition. K. Garels wrote that the recognition of a new state by the contem-
porary sovereign was “a waiver of the right exercised until that time, of the claim to
restore the previous state of affairs (Restitutionsanspruch), of the claims raised
until that time (Pritension) and other similar things. »* There are no reasons why
this statement should not be extended to other cases of a recognition, and in par-
ticular to a recognition of rights. The recognition of another state’s right to certain
territory clearly constitutes a waiver of a competitive claim.

In view of our earlier comments concerning a waiver, it appears doubtful that
it would be possible to reconcile the following two statements: “Germany recog-
nized that the restitution claims are groundless, including the individual claims
of their citizens”; and “Germany has not waived the claims of its individual citizens”.

e Gareis, Institutionen des Vilkerrechts, Giessen, 1901, p. 65. On this renounciation see
also: E.von Ullmann, Vélkerrecht, Tibingen, 1908, p. 127; F. von Liszt, Das Vélkerrecht sys-
tematisch dargestellt, zwolfte Auflage bearbeitet von M. Fleischmann, Betlin, 1925, p. 91.
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This, however, is only a surface paradox. The institutions of a recognition and a
waiver are flexible enough to allow for such paradoxes. It is sufficient to point out
that due to the fact that the claims were recognized as groundless on 1 August
2004, Germany may no longer effectively raise arguments concerning the displace-
ment of its nationals, and it is only a matter of academic discussion whether it first
had to have this right in order to waive it. Certainly Poland would maintain that
Germany did not have such a right and therefore the claims were groundless, which
Germany itself recognized. However, as we have already pointed out, the institu-
tions of a recognition and a waiver shift such questions to the theoretical sphere.
In practice they eliminate rather than create problems.

The same commentary may be applied to the following sentence: “ Property
issues associated with World War II are, for the two governments, not an issue in
German-Polish relations.”

Undoubtedly, pronouncements of a state which are evaluative in nature and
which concern its own legal claims, or the legal or factual grounds for these claims,
by their very nature are not neutral vis-a-vis the claims themselves (and the possi-
ble rights connected with them). Moreover, questioning somebody’s own rights by
the very nature of things influences them. Thus a state concerned (in this case
Poland) may invoke the pronouncements of the author-state and treat any later
contrary statements as non-supportable.

Thus the pronouncement of Chancellor Schroeder includes both a promise
and a waiver, and also a recognition. Each of these legal institutions standing alone
would make any attempt to question the content of this pronouncement as a result
of a change in government or a change in German policy inadmissible.

There would also be no specific objection to express this effect in the form of
an estoppel, which would read as follows: “Germany is estopped from questioning
its statement of August 1, 2004”. However, proving estoppel in the technical mean-
ing of this word would not be easy. The difficulty lies in the fact that in the techni-
cal sense we deal with estoppel only when one state makes certain pronouncements
concerning facts, another state suffers damage because it relies on these pronounce-
ments of the first state, and the latter benefits from that situation.” W, Czaplifiski
and A. Wyrozumska, referring to the ICJ judgment in the North Sea Shelf case,
formulated the following four conditions which allow for the application of estop-
pel in a particular case: 1) there is actual conduct of a state, 2) this conduct is
clearly accepted by a third state, 3) a third state relies on this conduct, 4) these

7 , , ,
DW. Bowett, Estoppel Before International Tribunals and its Relation to Acquiescence,
33 British Yearbook of International Law 1957, p. 176.
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actions result in a change of an international legal situation of that third state
or cause it a detriment.”

One may have doubts whether these conditions have been met in the case of
Chancellor Schroeder’s pronouncement. The assessment of displacement and
expropriation without compensation is of legal nature. It also cannot be considered
as finally settled law: It focuses more on the fate which results from a specific his-
torical situation, that is on the claims of specific parties involved, and usually only
on a certain part. At the present time it is also difficult to identify the detriment
which Poland could suffer in consequence of relying on the Chancellor’s pronounce-
ment. However, it is not necessary to locate the legal effects of the pronouncement
in the category of estoppel in order to support a finding of binding effect.

1.4. Claims of a state and claims of individuals

The waiver resulting from the pronouncement of 1° August 2004 reveals
a specific selectivity. As we have already stressed, a waiver of certain claims is by def-
inition not accompanied by a waiver of others. This element deserves more attention.

Undoubtedly; the question of the displacement of Germans after World War II
and the seizure of their property without compensation were subject to divergent
opinions of a legal nature. The fact is that the expellees tried to satisfy their claims
before Polish and international courts. Therefore the existence of individual claims
is beyond question. However, the fact of their existence does not mean that they
are well-founded. In this respect the nature of a claim is called into question. The
doctrine of international law has not yet worked out a satisfactory definition of
a claim, and the question whether claims are legal, legal and factual, factual and
legal, or only factual in nature is a matter of dispute. Certainly it must refer to one
or another specific law, but in principle the owner of a claim (and similarly the
defendant) is not an impartial observer and a reference to one or the other may be
either justified or unjustified. The doctrine of international law deals with claims
in two areas. The first is the field containing principles of international responsibility
connected with diplomatic protection, whereas the other includes the previously-
mentioned discussion concerning the legal nature of a waiver.

Certainly the German government did not intend to waive claims of individ-
uals (regardless of whether any legal measures were available to them). However,
in our opinion there was a waiver of Germany’s right to pursue them. The idea of
diplomatic protection is based on the principle that in cases where individual claims

7 Py . . . . L
W. Czaplifiski, A. Wyrozumska, Prawo migdzynarodowe publiczne. Zagadnienia syste-
: . P d .. o
mowe (International Public Law: Systemic issues), 2 edition, CH Beck Warszawa: 2004, p. 103.
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are not satisfied a state will pursue them on its citizen’s behalf. In this context
R.Jennings and A.Watts note that “an injured alien will usually first seek redress
from the state which has caused him injury, and if adequate redress is not forth-
coming the state of which the alien is a national may seek redress on his behalf.
In such cases, and also in those where a state has caused injury directly to a foriegn
state, action will in the first place usually take the form of representations and ne-
gotiations through the diplomatic channel. If this does not result in a satisfactory
settlement, the injured state may take the matter up more formally, presenting
an international claim against the other state and having recourse to such judicial
or arbitral proceedings as are available (...)”. * In this context attentlon was drawn
mainly to the doctrine of the so-called nationality of claims pnnc1ple. “This ques-
tion was addressed in articles on international responsibility prepared by
J. Crawford. Article 44 therein concerns the admissibility of claims and refers to
conformity with applicable nationality of claims principles and to the exhaustion
of national remedies.

In turn the case law of international courts has clarified the nature of claims
raised on the basis of diplomatic protection. The judgment in Mavrommatis con-
cession includes the statement that: “By taking up the case of one of its subjects
and by resorting to diplomatic action or international judicial proceedings on his
behalf, a State is in reality asserting its own rights — its right to ensure, in the
person of its subjects, respect for the rules of international law in persons of 1t9
subjects.” This statement has been incorporated into prevailing legal doctrine,”
and without any considerable risk of error it may be treated as an expression
of binding law.

This question is of vital importance. It must be assumed that Chancellor
Schroeder, when making the pronouncement on 1 August 2004, was aware that
Germany was surrendering the possibility to raise claims under diplomatic protec-
tion. The counterargument, that he was not referring to claims which have not
materialized yet and could appear in the future, would not be convincing at all.
Although legal doctrine recognizes the idea that certain rights may not be waived,
there is not a single enumeration of such rights (leaving aside very critical opinions)
which include a right to raise claims on behalf of citizens. In addition, the moment
at which an individual attempts to satisfy a claim in another state is not decisive,

"R Jennings, A. Watts, Oppenheim’s International Law, ninth edition, vol. I, Oxford Uni-
versity Press London, New York, 1997, pp. 536-537.
_ Ibidem, p. 511 and following,
" See eg M. N. Shaw, International Law, Cambridge University Press, Cambridge,
1997, p. 563.
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but the moment when the event forming the basis for a possible claim occurs.
Therefore in the case of displaced Germans the years 1945-48 come into play.

As we have also pointed out, the fact that the word “waives” is not used
is irrelevant. A right or a claim, or any expected right or claim, may be lost either by
waiver, by recognizing the same as being groundless, or by a promise not to raise it.
Some scholarly articles concerning the responsibility of a state go even further and,
apart from a waiver they also see “valid acquiescence in the lapse of the claim”
as the basis for not enforcing claims.” The last aspect may result from the passivity
of a state; there is no need that a state should make any pronouncement in this
respect. All the more thus a pronouncement which does not include the expression
“to waive claims”, but specifically excludes such claims, causes their expiry (or in
the case of groundless claims — guarantees that they will not be raised in the future).
An additional fact of particular importance (for Poland) is that the Chancellor’s pro-
nouncement influences a myriad of formal issues concerning that act, including
the competence to make it.

The question of competence and possible challenges to a unilateral act will be,
however, discussed after the presentation of the waiver of claims of 1953, discussed
hereinbelow.

2. THE POLISH WAIVER OF COMPENSATION CLAIMS AGAINST
GERMANY

2.1. Contents of the 1953 declaration:

The contents of the “declaration of the People’s Republic of Poland concern-
ing the decision of the Government of the USSR concerning Germany” of 23 August
1953 is included in one of the volumes of the Collection of Documents of 1953
(Zbiér Dokumentéw). This declaration is too long to be quoted here.” Tt may be
divided into three parts. The first part is an opinion approving the decision of the
USSR “concerning the German case”. At no point does the declaration clarify
expressis verbis what decisions are referred to. But we learn that they “aim to ensure
long-lasting peace in Europe, to stand in the way of imperialistic machinations (...),
that they “are of essential importance to all nations”, etc. However, in the circum-
stantial context there is no doubt that the declaration concerns the Agreement be-
tween the USSR and the Democratic Republic of Germany concluded in Moscow

i: See also: article 45 of articles.
© Zbiér Dokumentéw 1953 (Collection of documents 1953), no. 9, p.1830.
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on 22" August 1953 Its official name is “The Protocol on termination of the collec-
tion of reparations and other measures aimed at relieving the financial and economic
obligations of the German Democratic Republic resulting from the war. »* In Point I it
states that “the Soviet Government, with the consent of the Government of the
People’s Republic of Poland (with regard to its share of reparations) totally termi-
nates collecting reparations from the German Democratic Republic, either in form
of deliveries of goods or in any other form”.

The most interesting issue for our purposes is the second part of the Polish
declaration, including the actual waiver. It reads as follows: “Considering the fact
that Germans largely fulfilled their obligations to pay compensation and that im-
provement of the economic situation in Germany lies in the interest of its peace-
ful development, the Government of the People’s Republic of Poland — willing to
contribute to further settlement of the German problem in a peaceful and demo-
cratic way, and respecting the interests of the Polish nation and all peace-loving
nations — has decided to waive the collection of compensation payments for Poland
from 1 January 1954.”

The final part of this declaration includes a comment that “the government
of Poland entirely shares the belief of the USSR that the decisions made will consid-
erably help the German nation not only to strengthen its economy, but also to create
the circumstances necessary to restore its unity and to establish a united, peaceful
and democratic German state, in which the Polish nation is vitally interested”.

The first and the last parts of the declaration are examples of socialistic rhet-
oric which may be considered worthy of omission. However, as we will show; their
legal meaning is much more significant.

At this point we will focus on the second part of the declaration and on its
legal effects.

There may be no doubts as to the legal classification of the declaration. The
word “waive” is specifically used, therefore it is obvious that in this case we are
dealing with an international waiver. The subject of the waiver is “the payment of
compensation to Poland”. Hence we may speak about the waiver of a certain right
(a right under international law). There are no particular reasons why this waiver
should not be included in the category of a waiver of compensation claims, except
for the earlier-mentioned ambiguity of the term “claim” itself. Quite often neither
the entity renouncing claims nor the beneficiary of the waiver makes any state-
ments about the chances of the claim itself. However, in this case there is no doubt
that after World War Il Poland was entitled to compensation. Any existing doubts

* Ibidem, p.1805.
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concerned only the amount of damage suffered by Poland and the elements which
could have been recognized and taken into account in determining the compensation.
We may wonder if the territorial changes and/or property left by people of German
nationality were not parts of this compensation. It is enough to say that in 1953
neither Poland, nor the four powers, nor the two German states questioned Po-
land’s right to war compensation.

We may conclude that a waiver of a right results in its expiry, a position sup-
ported by the judgment of the ICJ in the case of nationals of the US in Morocco.
Therein the IC] distinguished between “a surrender or renunciation of all the rights
and privileges arising out of the capitulatory reﬂlme and mete “temporary under-
takings not to claim those rights or privileges (...).” " In the particular case the IC]
regarded the acts under consideration as an out-and- out renunciation of the rights
and privileges arising out of the capitulatory regime.” qug this terminology, we
may conclude that in the case we are considering we are dealing with “an out-and-out
renunciation” of the payment of war compensation. The expiry of a right is therefore
accompanied by the right of a beneficiary of the waiver (USSR, GDR and possibly
united Germany) to deny satisfaction of possible demands for payment if they are
put forth despite the waiver. A separate issue is the admissibility of questioning the
waiver, and this issue will have to be addressed in a further part of our discussion.

2.2. Intent and public character of the unilateral act of 1953

The ILC in its cases has emphasized the intent to cause legal effects and pub-
lic character of a pronouncement as having fundamental significance for the exist-
ence of a unilateral act. It is worth verifying whether these requirements are ful-
filled in the case of the waiver of 1953.

Undoubtedly this pronouncement was made with an intent to cause a legal
effect. We have already shown that pronouncements of states concerning an inter-
national legal right or obligation which may be classified as either a recognition or
a waiver are not neutral with regard to their effects. In any event, it would seem
that any attempt to show that the intent of a state which declares a waiver of cer-
tain rights does not include the waiver of these rights would be a sort of mission
impossible. Its accomplishment would mean nothing but legal nihilism. It should
also be added that in view of the ICJ jurisprudence a detailed analysis of intent is
justified only in the case of pronouncements concerning future conduct. Only such

" Case concerning rights of nationals of the United States of America in Marocco, (Judgment
ofAu%ust 2771952) [1952] ICJ Rep 176, 194.
Ibidem, p. 195.
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pronouncements are a source of doubt as to whether they are constitute an obli-
gation, information, or only wishful thinking. This may be also extended (with
some caution) to certain evaluative utterances when considering the possibility
of classifying them as acts of international recognition. However, certainly it is
not necessary in the case of statements of the following type — “I waive this right”.
Examination of intent in this respect resembles an examination of the intent of
a state-party to an agreement as regards its intent to assume the obligations result-
ing there from.

More doubts may be raised by the assignation of a public character to the
pronouncement. In the light of the work of ILC there are no doubts that a state-
ment is public either when it is actually accessible to everybody (e.g in media), or
when it reaches the addressee (e.g. by confidential mail). The question whether
the waiver was actually delivered to both German states would require the execution
of a query in the Archive of the Ministry of Foreign Affairs. This seems rather im-
plausible in the case of the FRG, as no diplomatic relations were maintained be-
tween Poland and the FRG at that time. However, there is no doubt that the pro-
nouncement was not confidential. The fact that it was published in a public Collec-
tion of Documents (Zbiér Dokumentéw) is distinct proof of this. Information about
the waiver may also be found in a review in International Affairs (Sprawy Migdzy-
narodowe) " It is unquestionable that this pronouncement reached the governing
bodies in the GDR. This may be confirmed by the declaration of the People’s Cham-
ber of 26" August 1953 on the establishment of an interim whole German nation
government, which expresses gratitude to the Polish People’s Republic “for renounc-
ing further reparations from Germanv for Poland” (Verzicht auf weitere Repara-
tionen Deutschlands na Polcn) * Therefore it seems that as regards this aspect it
would be impossible to question the validity of the pronouncement of 1953.

2.3. Attempts to prove the invalidity of the pronouncement

Until the turn of the 21" century, Polish academic literature paid scant atten-
tion to the pronouncement of 1953. But in the last decade the pronouncement has
been the subject of a number of press articles and two scientific studies™ on its valid-
ity. At this point the views on its validity are of most interest to us.

" See: Sprawy Miedzynarodowe (Internatlonal Affairs) 5/1953, p. 155. ltis interesting that
this mention dates the waiver to the 26" of August.

Zblor Dokumentéw 1953 (Collection of documents 1953), no. 9, p. 1839.

I bidem, p. 1843.

by J. Sandorski and M. Muszyniski; see below:
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In principle all unilateral acts are subject to assessment with regard to their
validity, but certainly such assessment is required in the case of a promise, a rec-
ognition, or a waiver. At present there is no official act or law which enumerates
the conditions of validity of unilateral acts or — a contrario — the grounds for their
invalidity. However, the prevailing legal doctrine (either referring to unilateral acts
as such or more often to the general category of international legal acts) does not
raise any doubts as to the existence of a number of conditions to establish validity.
Sometimes they are reduced to conditions concerning: 1) the author of the act;
2) declaration of intention; and 3) subject and purpose of the act.” " More often four
conditions are mentioned: the capacity of an entity or entities, the proper object,
the correctly expressed intent, and the adequate form.” .

The absence of any of these conditions results in invalidity of the act. In the

second report of a special rapporteur of the ILC on unilateral acts, Article 7 of the
Draft Articles on Unilateral Acts concerns the grounds for invalidity unilateral acts,”
It identifies the following causes for invalidity: error, fraudulent conduct, corrup-
tion, coercion of a state’s representative, coercion against a state, conflict with
a peremptory norm of international law; and clear conflict with a peremptory norm
of fundamental importance to the issuing state’s domestic law. These grounds are
unquestionably similar to those contained in the Convention on the Law of Trea-
ties of 1969 (CLT), except for last-mentioned ground, which is an exception.
It must be added that the conclusions formulated in this respect by prevailing legal
doctrine are largely founded on the analogy to the law of treaties. At the same time
a fortiori reasoning is possible, which may point towards a more liberal, than in
the case of agreements, application of these grounds to unilateral acts as creat-
ing obligations only for their author. Since other states benefit from a unilateral
act without an equivalent obligation, in such a situation they certainly do not
deserve wider protection than the issuing party. In fact in practice there are a num-
ber of positive examples of situations in which the grounds of invalidity have been
invoked. While the same may be said about the majority of grounds enumerated
in the CLT, this does not constitute a basis for questioning their existence in custom-
ary international law.

Most of the arguments postulating the invalidity of the pronouncement of
1953 in fact referred to one ground, namely a threat against a state. In this context,

i J-P. Jacqué, Eléments pour la théorie de ['acte juridique en droit international public, Paris:
1972, p. 72.
W. Géralezyk, Prawo miedzynarodowe publiczne w zarysie (Public International Law in
brlef% Warszawa: 1989, p. 166, Degan, supra note 18, pp. 187-188.

2. raport, add., par. 109.
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J. Sandorski quotes the press commentary of W, Gontarski, who points to “a psy-
chological threat used against the Polish authorities and to the issue that the
Soviet authorities coerced Poland into expressing its consent for a unilateral act
against its national interest.” * Sandorski points out the economic threats and, in
paxtlcular the connection between the waiver and the supplies of Polish coal to
the USSR."" However, he does not present any proof for this connection, instead
focusing his efforts on proving that economic threats are also a form of coercion
justifying the invalidation of agreements. As it has already been mentioned, if it
appears that the use of force or the threat to use force against a state, within the
meaning of the CLT, may be invoked only with regard to armed force, then at this
point it seems absolutely justified to refer to the a fortiori principle in the case of
unilateral acts. One may seriously consider whether, since it is admissible to refer
to force connected with a military element in the case of agreements, it is not all
the more reasonable and possible to refer to another state’s pressure in the case of
a unilateral act. It must be added that the establishment of such a principle would
be a very interesting precedent, which could lay the foundation for further evo-
lution of international law in the area of unilateral acts (without deciding at this
point whether such would be consistent with other law). Certainly there would
be a number of opponents of such an extension of the scope of application of this
ground for invalidity. It seems enough to say that under the CLT not just any use
of force gives rise to invalidity, but only use that is in conflict with the goals and
principles of the UN Charter. In addition, during the course of the work of the
ILC on the topic of unilateral acts, no idea to extend the notion of a threat against
a state beyond the scope specified in the CLT has been presented, or at least none
has been reflected in any of the reports of the special rapporteur. Therefore,
if Poland had such an intention to introduce such an extension of the concept,
it did not take advantage of the best opportunity it had.

The above issue is further complicated by the fact that, even provisionally
accepting the argument that in certain cases economic threats may result in the
invalidity of unilateral declarations, proving the invalidity of the pronouncement

W, Gontarski, Uchwata, ktérej nie bylo ( The resolution which didn’t happen), Rzecz-
pospolita 17.09.2004; W. Gontarski, Polsko-niemieckic stosunki absurdalne (Polish-German
absurd relations), Rzeczpospolita 23.09.2004, p. C 3, citation after: J. Sandorski, Zrzeczenie
sig w 1953 r. przez Polskg reparacji wobec Niemiec w $wietle prawa migdzynarodowego, (Poland’s
renuncition of its reparation rights against Germany in 1953 in the light of international law)
in: WM. Géralski (ed.), Problem reparacii, odszkodowan i Swiadczen w stosunkach polsko-niemieck-
ich 1944-2004 (The Problem of Reparations, Compensations and Benefits in Polish-German
Relatlons 1994-2004), v. I, PISM Warszawa: 2004, p. 128, footnote 10.

] Sandorski, ibidem, p. 147 and further.
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of 1953 on such grounds would still remain a quite difficult problem. It would not
be a demanding task to find counterarguments to the arguments of W. Gontarski
and J. Sandorski mentioned above.

In addition, it would not be easy to pretend that a dispute on this issue is main-
ly of a legal nature. Certainly the political risk resulting from questioning the sta-
bility of achievements in the field of law of a certain part of (quite painful or even
shameful) Polish history is of paramount importance. It is not surprising that the
government of the Republic of Poland has been disinclined to take this risk. In this
situation utmost caution is demanded. If it appeared that Poland might question
an unfavourable act of its authorities, then who would be able to guarantee that
other states would not do the same with regard to acts favourable to Poland? It is
hard to deny that there are such acts.

In this article it is not our task to praise or question the independence of
Poland in the years 1944-1956, or even 1945-1989. This issue is a subject for histo-
rians rather than lawyers. However, several elements cannot be omitted.

First, the existence of certain benefits and costs does not mean that the latter
are the result of a threat. If this were the situation, then every agreement of package-
-deal type would be subject to the risk of amendment or even nullification. Second-
ly; lack of equilibrium in bargaining position does not ipso facto constitute a threat.
In a similar vein, awareness of dependence on another state does not constitute
acting under a threat. A threat is an extraordinary situation, whereas conditionality,
imbalance of powers, and awareness concerning various constraints are inherent
features of states (at least other than superpowers).

As far as the pronouncement of 1953 is concerned, it is worth noting that it
was accepted in double-click time. It referred to the agreement between the USSR
and the GDR of the previous day. Therefore if threat was used, then the Polish side
did not show any special determination in opposing it. What is more it did not
express even the slightest care aimed at minimizing the importance of the act. How
much easier would be the task faced by present legal opponents of the pronounce-
ment if it included the following: “The government of the People’s Republic of
Poland agrees that reparations from the territory of the GDR due under the Pots-
dam Agreement will not be paid”. Certainly a scrupulous advisor of the German
Chancellor would have proposed such a reading if he had been advising the Cabi-
net of the Polish People’s Republic. It is doubtful whether such approach to the
resolution would have resulted in “turning off the taps” and other repercussions
from the Soviet Union.

Although an authoritative answer concerning this issue requires the opinion
of a really independent historian, from the perspective of a layman it would be
difficult not to notice that in 1953 no one in the “Polish” government expected
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that communism would collapse in forty years, that the USSR would fall apart, that
Germany would unite, and that the issue of the wording used in 1953 will bear any
future importance.

2.4. Unilateral character of the pronouncement and its legal validity

In academic literature a view can also be found according to which, the fact
that the pronouncement of 1953 is an act entirely independent of the USSR- GDR
agreement, has significance in assessing the validity of the pronouncament
M. Muszynski uses as a starting point arguments according to which “a waiver it-
self is a classical unilateral act sensu stricto and hence causes legal effects”, to postu-
late that a unilateral act sensu stricto “must be ‘really unilateral’ that is with no
contractual obligations.” *In the opinion of this author the connection between
the pronouncement and the agreement between the USSR and GDR excluded the
possibility to classify this pronouncement as a unilateral act sensu stricto. Exgo, he
continues, it should be considered as a unilateral act sensu largo * While in principle
the latter qualification seems acceptable, one may have serious doubts whether the
expressions sensu stricto — sensu largo are sufficient to reflect the abundance of pos-
sible legal and factual scenarios. In principle acts are considered as sensu largo if
their legal existence depends on an agreement (obligatory or optional notification).
One may also imagine a unilateral promise that a certain third state shall behave in
a certain way. Is this an act sensu stricto or sensu largo? It seems this question is only
an academic one. What counts is that a state assumes autonomous obligations for
the content, strictly specified in an agreement, and is not a party to it. In any event
the terms sensu stricto and sensu largo are the terms introduced by the doctrine of
law to describe legal reality, and the mere assigning of a certain name to an act does
not imply its properties. Those have to be determined separately.

As regards the waiver of 1953, it is clear that the agreement between the
USSR and the GDR was the underlying reason for its issuance, as in fact the USSR
was withdrawing from collecting property components from which Poland was to
be satisfied. Thereby the agreement was concluded to the detriment of Poland.
However, Poland immediately expressed its consent, although it expressed it in
rather general wording.

M. Muszyfiski, Skutecznosé oswiadczenia rzqdu PRL z 23.8.1953 r. w sprawie zrzeczenia
sie reparacji Rozwazania w swietle prawa migdzynarodowego (The legal effect of the PRL’s re-
nunciation of reparations of 23.8.1953. Considerations in the light of international law),
Kwartalmk Prawa Publicznego 3/2004, p. 62 and the following,

» * Ibidem, pp. 62, 63.

Ibidem, pp. 63, 64.
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Without undermining the importance of arguments concerning the exist-
ence and legal position of the GDR, it must be stated that there are no reasons to
exclude a situation in which when a third state expresses its consent to an agreement
concluded between other states to its disadvantage, the third state assuming
a rather autonomous obligation by virtue of its declaration of will. Therefore one
should pay more careful attention to the question of interpretation of the pro-
nouncement of 1953.

2.5. Interpretation of the pronouncement of 1953

The most important element of the pronouncement, which is visible on its
face, is its wide scope and the far-reaching effects of the terms used therein. Even
the most intuitive attempt to narrow those effects encounters a number of seri-
ous obstacles.

First, the subjects to which the waiver was addressed were not reduced to in-
clude only the GDR. Quite the opposite, there were references to Germany as a whole.
Therefore it is rather impossible to persuade an impartial observer that although
as a matter of fact Poland relieved Germany from a certain obligation, it retained
its claims against FRG (either in 1953 or in 2009) (but consider the objections
expressed below). Certainly that was not clearly stated in the pronouncement.

Secondly, the word “waiver” is expressly used in the declaration, which by
definition creates legal effects (especially if it concerns an existing right, which in
the event does not raise any doubts). It is difficult to imagine a wording that could
go any further in scope.

Thirdly, the word “compensation” used in this pronouncement is also very
broad. It seems rather impossible to argue that e.g., the waiver concerned only com-
pensation but not reparations.

Certain hopes in terms of restricting the effects of the pronouncement could
be raised by the fact that the subject of the waiver did not include “compensation
claims” or “a right to obtain compensation” but rather referred to “payment of
compensation”. However, the chances of implementing this distinction should also
be rated as very poor. International law is deformalized enough to be able to
attribute the same legal effect to different actions and various wordings in pronounce-
ments. What would in fact be the result of a waiver of payment of compensation with
no waiver of the right to compensation? Certainly this action was seen as definite
relief to a state making payments arising from that obligation. Therefore building
any legal concepts on this condition would be like building castles in the air.

However, the use of the expression “waiver of payments” also leaves no doubts
that the pronouncement referred only to the rights of a state as such. It was not the
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objective of the pronouncement of 1953 to refer to possible rights of an individual.
Those rights were not an object of interest to states, and it is quite possible that
they did not consider them at all. Past prisoners of concentration camps, their
families, past forced labourers and their families and also an uncountable number
of persons aggrieved by the Third Reich retain their rights, despite the fact that
they do not have any chance to enforce their claims before Polish courts because of
the sovereign immunity of a state. The pronouncement of 1953 has not been pub-
lished in the Journal of Laws and therefore it cannot be directly applied with respect
to an individual.

On the other hand, it is difficult to accept the opinion of M. Muszynski, who
claims that as the declaration is an executive act corollary to the agreement be-
tween the USSR and GDR, then the provisions of the latter are reliable (much
more favourable for Poland). It includes provisions about “rdiwing GDR from the
obligation to pay the remaining amount of the reparation sum from 1 ]anuan 1954
and about “termination of the collection of reparations from the GDR. " Howev-
er, it would be difficult to persuade any impartial observer to adopt such an inter-
pretation, as in fact it would be in contradiction of the clear provisions of the Polish
declaration. M. Muszynski is also not right in ?omtmﬁ to a connection between
the existence of an act sensu stricto and a waiver.  He writes that “a pronouncement
has a number of features of an international act stricto, but on the other hand
it does not fulfil its reqmrementq entirely, which must disqualify it as a waiver of
reparations by Poland.” A waiver may take the form of either a unilateral act or an
agreement. A unilateral act may, but does not have to be, a “purely” unilateral act.
A given pronouncement may be either valid or not, but its validity is not condi-
tioned by being qualified as a purely unilateral act. That condition is established
for the purpose of nothing but systematization. Therefore in this respect there are
no grounds for questioning the pronouncement of 1953 or even for narrowing it.

2.6. Doubts concerning the pronouncement

M. Muszynski points to a number of doubts concerning the pronouncement.
He poses the qULSUOH Wh\, despite the waiver of the war damages, the war damages
were being estimated.”” This question is in fact absolutely justified. These estimates
were the subject of an excellent monograph by A. Eberhardt, M. Gniazdowski,

Ibzdem p. 68.
. * idem, p. 7L

Ibzdem

* idem, p. 65.
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T. Jaskutowski and M. Krzysztofowicz ? Asthe authors pomt out, such estimates were
prepared in the Polish Ministry of Finances until 1974. " It would be a task for histo-
rians to establish whether it would be possible to prove that Poland considered the
problem of compensation as open in its relations with the FRG. As will be shown,
this direction of argument seems to be the most important and the most promising,

M. Muszynski also notes that in 1970 the FRG suggested that the following
provision — “Neither Party raises any claim against the other Whlch derives from
World War II” - should be included in the normalization treaty.” "In the end this
clause was not included in the Treaty and Germany took a bizarre step, referring to
a part of the negotiations during which Poland was said to have confirmed the bind-
ing force of its pronouncement of 195 3]

The tendency itself to replace unilateral acts with agreements is a natural
phenomenon, and it is difficult to prejudge that each such change annuls the bind-
ing force of a unilateral act. It is absolutely certain that Poland would be satisfied if
the content of Chancellor Schroeder’s pronouncement were included in a bi-lateral
agreement. However, this fact alone would not be a proof that that Chancellor Schroed-
er’s pronouncement is not binding. The fact that unilateral acts in principle are not
published in official publications and that a considerable part of unilateral acts are
covered by customary norms which cause potential disputes (especially with re-
gard to the possibility of revoking such a unilateral act), may constitute a motive
for seeking subsequent contractual provisions covering such subjects. In any event,
the test of the beneficiary’s “belief” in the binding force of a unilateral act may not
be treated as a component of the unilateral obligation, as this would introduce
a two-party or multi-party element and thereby it would negate the ability of a state
to undertake obligations in the form of unilateral acts.

On the other hand the act of referring to Polish pronouncements made dur-
ing negotiations raises fundamental questions concerning the truthfulness of these
references. This question cannot be decided without an analysis of the content of
archives. The only facts are that while Poland did not make compensation claims,

¥ A. Eberhardt, M. Gniazdowski, T, Jaskutowski, M. Krzysztofowicz, Szkody wyrzqdzone
Polsce podczas 1T wojny Swiatowej przez agresova niemieckiego. Historia dociekan i szacunkdw
{Polish damages caused by the German aggressor during World War II: a history of waiting
and assessing), in: WM. Géralski (ed.), Problem reparacji, odszkodowan i Swiadczes w stosunkach
polsko-niemieckich 1944-2004 (The Problem of Reparations, Compensations and Benefits in
Polish-German Relations 1994-2004), v. I, Polski Instytut Spraw Miedzynarodowych Warsza-
wa: 2004, p. 11— 54.

A. Eberhardt et.al., ibidem, p. 34.

Muszvnqu supra note 42, p. 65.

* Ihidem, p. 65.



UNILATERAL ACTS IN POLISH-GERMAN RELATIONS 111

neither did it agree to place the clause set forth above in the agreement of 1970.
It is also a fact that the government on many occasions repeated the statement
concerning the waiver of claims against Germany.

It can be seen that, similarly as in the case of Chancellor Schroeder’s pro-
nouncement, we are dealing with later statements made by an author-state con-
cerning an earlier declaration. In order to rely on them it would be necessary to
review all archival television or radio recordings and newspapers from recent years.
The breakthrough occurred in the year 2004, when the Polish parliament called on
Polish government to take steps in ordcr to collect “relevant financial compensa-
tion and war reparations” from Germany. * As a result, on a number of occasions the
Minister of Forelgn Affairs referred to the waiver of claims of 1953 and its confirma-
tion of 1968.” The above discussion on unilateral acts leads to a conclusion that such
types of statements are not neutral with respect to the obligations of a state. Even if
we find that the minister was referring to acts from the past, and he cannot be imput-
ed with an intent to complement them or to eliminate their legal defects, it does not
change the fact that these statements are certainly scrupulously collected by the oth-
er party so that they could be used should a case (let us add that is rather improba-
ble) be filed in court. In any event they would contribute to the circumstances taken
as a whole and considered in construing the act. For a court or an arbitrator, it is
important how a given act or a situation was assessed by its author in contexts other
than the proceedings before the court. In any event, a court or an arbitrator would
not be willing to treat seriously the claims of a state which, in one situation considers
an act as valid, whereas before the court denies its binding force.

In fact the minister, when asked about the waiver of claims, does not have
much room for manoeuvre. He may confirm the claims (thus exacerbating rela-
tlons with a very important partner, with no real benefits) or deny them (thereby
weakening the hypothetical number of arguments available for a hypothetical court
dispute, to which neither party would probably agree). One may only wish that the
minister chose a less disruptive method of argumentation. In any event, the state-
ment of the Polish Prime Minister, M. Belka that claims (meaning both Polish and
German, and both of a state and of individuals) belong to the past from a legal
point of view is much more well-thought-out.

RLSOIUUOD of 10° " September 2004, cited after: Sandorski, supra note 40, p. 125.
* See: Sandorski, supra nota 40, p. 126.
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3. THE ABILITY TO REVOKE A UNILATERAL ACT

The issue of the ability to revoke a unilateral act is one of the most disputed
issues in the field of law: It has been analyzed mainly on the grounds of a unilateral act
being interpreted as a promise. A number of authors favour the view that promises
are irrevocable,” while others show much greater caution. And so J.P. Jacqué claims
that it is clear that a unilateral promise cannot be revoked in a situation where
estoppel has occurred, that is when another entity has already taken certain steps
relying on that promise and would therefore suffer damages in the event that it was
revoked.” Other authors accept that in principle revoking unilateral promises is ad-
missible.” In our opinion the latter view should be accepted. It would be an error to
suggest that unilateral acts aim to create obligations for centuries to come.

However, acts of recognition or waiver may be viewed differently. In practice
we have not encountered any author who would claim that a recognition may be
revoked, and in fact this issue is hardly considered at all. Even if the expression “revo-
cation of a recognition” is used, it applies only to a recognition with respect to achange
of government, and particularly to a recognition of an operative government rather
than a government in exile. From the latter perspective it may be perceived as
a revocation. But this situation is incomparable to the question of a recognition of rights.

In both academic liter ature and in practice the prevailing opinion is that it
is not possible to revoke a waiver. K. Skubiszewski points out that by definition
a waiver results in the expiry of the right, and when this effect is implemented
it becomes irrevocable.”

As both the acts discussed in this article are in the nature of a waiver, the
view that they are irrevocable should be supported. At the same time it should be
borne in mind that the waiver of 1953 seems very inadequately formulated. Although
in this thesis we questioned the arguments presented by M. Muszynski, it is diffi-
cult to resist the impression that the principle of good faith requires that the pro-
nouncement should be perceived above all as a consent for the agreement, which
was unfavourable to Poland. It would be an absurdity to take this pronouncement

Claphﬂbkl Wyrozumska, supra nota 16,1999, p. 93.

]ac,que supra note 37, p. 256.

"W, Fiedler, Zur \/crbmdlszkmt einseitiger Versprechen im Vilkerrecht, GYIL 1976, p. 58;
A.Rubin, The International Legal Effects of Unilateral Declarations, AJIL, 1/1977,p. 10; F. Vlllzlgran
Kramer, Les actes unilatéraux dans le cadre de la jurisprudence internationale, in: International
Law on the Eve of the Twenty-first Century. Views from the International Law Commission, UN
New \orl\ 1997, p. 157.

o Defran supranota 18, p. 231; Pfluger, supra nota 18, p. 255; Suy, supra nota 17, p. 185.

Sl\ublszewsk\ supranota 18, p. 229.
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out of the context and imply Poland’s willingness to pay compensation for expro-
priated properties while waiving compensation claims resulting from World War
II In this situation one may only expect that Polish authorities would not seek to
strengthen the legal power of the pronouncement, nor to give it “a second life”, but
to indicate that raising any possible pecuniary claims (which are legally inadmissible,
considering Chancellor Schroeder’s pronouncement) will require the re-estimation
of profits and losses. In our opinion World War I was such a unique phenomenon
in the history of mankind that it would justify a departure from the principle of
inviolability of waivers discussed above.
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Abstract

Environmental protection constitutes arguably the most important field in inter-
national law, where common cause requires adjustment of the international cooperation
paradigm based upon the sovereign equality of States. Corrective measures and differen-
tiation of treatment are required, as substantial inequalities between States would other-
wise hinder effective cooperation. But any provisions aimed at reintroducing equilibrium
between parties to a Convention need to be very carefully drafted, so that environmental
protection provisions are not overshadowed by political claims. The United Nations Frame-
work Convention on Climate Change, the normative ground for international coopera-
tion in climate protection, risks breaking that balance, with the disproportionate eco-
nomic claims of developing countries putting common environmental goals in peril.

INTRODUCTION

Faced with challenges that cannot be dealt with alone, limited by the territo-
rial scope of their competences, States undertake international cooperation as
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a subsidiary means for realisation of their functions. The efficiency of such coop-
eration often requires institutionalisation thereof. This process, observed for at
least the last 200 years, reflects the social rationality of its participants. Although
States exceptionally follow other rationality criteria, not founded upon social util-
ity considerations, this does not undermine a rational assessment of their actions.
Institutionalisation, including the establishment of international institutions/organ-
isations, provides States, international organisations and other international actors
an opportunity to overcome barriers stemming from the political borders between
States. Cooperation covers various areas involving global challenges for the interna-
tional community, in respect of which international organisations can provide
much more than merely regulatory mechanisms for handling the technical aspects
of cooperation.

This paper illustrates that the institutionalisation of international environ-
mental cooperation — for instance in terms of climate change that is discussed here
— constitutes a choice based upon rationality criteria relating to the functions of
international institutions.

This hypothesis is verified through analysis of the United Nations Frame-
work Convention on Climate Change (UNFCCC), focusing in particular upon tasks
of institution(s) in formation.

First some general remarks are offered concerning the conditions for interna-
tional environmental protection; then the normative basis and institutionalisation
of the subject-matter cooperation is discussed.

1. INTERNATIONAL COOPERATION FOR ENVIRONMENTAL
PROTECTION AND SOVEREIGNTY

Analysis of the actions undertaken by the subjects of environmental law —
States, intergovernmental organisations, NGOs, and individuals — for protection of
the environment, consisting of both biotic and abiotic factors surrounding living
organisms, can help identify important regularities, verified over the long term.

On one hand, the international community acknowledges the utter impor-
tance of the environment and its components amongst other commonly shared

" United Nations Framework Convention on Climate Change, 9 May 1992, available at
http: ’z/ Junfecc.int/essential_background/convention/background/items/1349 . php.
“Ensemble des éléments (biotiques ou abiotiques) qui entourent un individu ou une
espéce et dont certains contribuent directement & subvenir a ses besoins”, Dictionnaire Larousse
<http://wwwlarousse.fr/dictionnaires/francais/environnement >, accessed 28 March 2010.
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values, and acts for its protection and renewal. The environment is considered as one
of three pillars of sustainable development (alongside society and the economy),
which arguably constitutes the most important manifestation of its appreciation.
The importance of the sustainable development principle in the area of international
environmental law and climate law has been reaffirmed under UNFCCC Articles 2
and 3, where it is referred to as a fundamental norm. Social awareness and vigilance
in the struggle against environmental threats, including climate change, is yet an-
other sign of the general commitment to the status and needs of envir, onment.”

On the other hand, there is no coherent and consistently realised strategy
for law-making and institutionalisation in this subject-area. While debate over
promotion of environmental protection is widely supported, the capacity for undertak-
ing actions to this end is limited (or at least such actions appear highly inefficient).
For instance, no common accord on the nternational law definition of the environ-
ment has yet been achieved which, quite obviously to any lawyer, impedes the adoption
and implementation of environmental laws.

Fluctuations in the debate on the environment result in swinging from one
extreme to another: from a sector-specific to an integrated protection; from a single
international institution to institutional plurality, from consistent and systematic
legislation to faith in soft-law regulations. Disparities among discussion partici-
pants have reached their heights: while on one hand a return to sector-specific pro-
tection can be observed, on the other hand participants in the discussion on climate
change call for an integrated approach to environmental matters, referring to it as
to a common heritage (“a common concern of humankind” )

The evolution of the debate and constant development of environmental law
constitute examples of the changing approach to the environment, arguably the
most important of which is the institutionalisation of cooperation in the area. The
most common periodisation of the development of international environmental
law distinguishes three periods, divided by two international conferences called
under the UN auspices:

— the 1972 UN Stockholm Conference on the Human Environment, which

ended the “prenatal” era of international environmental law;

— the 1992 UN Conference in Rio de Janeiro on Environment and Develop-

ment marks the beginning of the contemporary phase of its development.”

For instance, note the Greenpeace information campaigns.
* See UN FCCC, Preamble and Article 3(1).

” “Most common periodasation” does not imply it is the only one. For instance Przyboro-
wska dates the transition between the first and second period for 1996 (A. Przyborowska-Klim-
czak, Oclrona przyrody. Studivim prawnomigdzynarodowe (Protection of a nature. Study in in-
ternational law), UMCS, Lublin: 2004, p. 37). Ciechanowicz distinguishes only two periods
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The recognition of the United Nations’ key role — or broadly that of interna-
tional institutions — in the development of international environmental law is not
surprising. This should not, however, be confused with multilateral or transnational
thinking, Appreciation of the complexity of environmental regulation implicates
the institutionalisation and internationalisation of said subject-matter cooperation,
hence the growing importance and participation of international institutions in the
struggle for environmental protection. The establishment in 1978 of the Interna-
tional Ornithological Committee (IOC) — the first ecological NGO, conceived for
protection of insectivorous birds useful to agriculture — marks the beginning of the
institutionalisation process. The IOC was pxeceded by the 1902 Convention for
the Protection of Birds useful to Agncultuxc which was neither a proof nor a fruit
of the “spontaneous initiative of States”. Rather, multilateralism was compelled
by the States reluctance to renounce their national egoisms, and only after unilat-
eral and bilateral measures proved ineffective. The Convention as such was adopt-
ed only after 35 years of preparatory works for securing the protection of birds
from insects, although throughout this period neither the diminution of the bird
population nor its negative consequences — an increasing number of insects wreak-
ing havoc in agriculture — were contested. State governments were even willing to
counteract the phenomena through national legislation and, more reluctantly,
through narrow subject-matter coordination treaties, yet, despite ineffectiveness of
those means, they persistently rejected the possibility of establishing a regulatory
body and institutionalisation of their cooperation, dreading any restraint on their
sovereignty. Not the century of debates since the first International Ornithological
Congress in 1884 in Vienna, nor even different historical experiences — tragic ones
proving that global challenges require trans-national cooperation to overcome sov-
ereignty constraints — were sufficient to change attitude of certain States. Faced
with subsequent challenges States continued to maintain the “yes, but...” attitude,
i.e. support for cooperation, but with full respect of national sovereignty. This is
also how the future, as yet uncertain, cooperation for climate change prevention
was retooled at the very beginning. One may quote here an emblematic statement

(J. Ciechanowicz, Migdzynarodowe prawe ochrony Srodowiska (International environmental
law), LexisNexis, Warszawa: 1999, p. 13), while Sands recognises “at least” four (P. Sands,
Principles of international ()mvranmenml law, Cambridge University Press, Cambridge: 2003,
pp. 25-26, quoted by . Brunnée, H. Kindred P. Saunders, International law, chiefly as inter-
prated and applied in Canada, Emond Montgomery Publications, Toronto: 2006, p. 1014).
Convention for the Protection of Birds useful to Agriculture, 19 March 1902
http: / /fwww.ecolex.org/server2. php/libeat/docs/multilateral /en/TREOO0067 . txt.
See Przyborowska-Klimezak, supra note 5, p. 37.
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in the UNFCCC: “recalling also that States have, in accordance with the Charter
of the United Nations and the principles of international law, the sovereign right to
exploit their own resources pursuant to their own environmental and developmen-
tal policies, and the responsibility to ensure that activities within their jurisdiction
or control do not cause damage to the environment of other States or of areas be-
yond the limits of national jurisdiction, reaffirming the principle of sovereignty of
States in international cooperation to address climate change” (emphasis added).

However, social movements by farmers and ornithologists compelled gov-
ernments to adopt new environmental policies. Even though it was insufficient to
save partridges, pheasants or black grouses, which perhaps wasn’t possible at all
due to ongoing urbanisation, the movement considerably contributed towards the
creation of the contemporary ecology paradigm, where thg: paramount significance
of international institutions is commonly acknowledged.

Once the negative impact of climate change was widely recognized, its con-
sequences could have been considered as “a concern of mankind”. As interna-
tional cooperation and its instrument — international organisations — appeared as
the most appropriate solution available (“acknowledging that the global nature
of climate change calls for the widest possible cooperation by all countries and
their participation in an effective and appropriate international response” ), the
UN was deemed as the most agpropriate forum for the commencement and coor-
dination of such cooperation.

The United Nations approach was based on the following initial axiomatic
assumptions: (i) a direct relation between the increase in the emission of green-
house gases and human conduct; (ii) intensification of the greenhouse effect as
a result of the increasing amount of greenhouse gases; and (iii) contribution of the
greenhouse effect towards augmentation of the Earth’s surface and average atmo-
spheric temperature. “ Those assumptions imply the need for counteractions, even
though they are not scientifically certain (“Given the uncertainty (eml}ghasis add-
ed) of the impact of climate change on resources and ecosystems ...).

PR

\ LINFCCC, Preamble.

" Further see ]. Menkes, Ksztattowanie prawa migdzynarodowego zasobéw wodnych (For-
mation of international water resources law), Polska Fundacja Spraw Migdzynarodowych,
W’ar—%zawa: 2000, pp. 8-9.

- UNFCCC, Preamble.

" Goal 7 Ensure environmental sustainability, United Nations, The Millennium Develop-
ment Goals Report 2009, <http://wwwun.org/millenniumgoals/pdf/MDG_Report_ 2009_
ENG.1 df>, accessed 28 March 2010, pp. 4041, 44.

s Ibidem.

Ibidem.
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Both the debate and action against climate change are subject to legal anal-
ysis. Even though it is difficult to scrutinise environmental law in relation to cli-
mate according to the classical principles of international law research, as it is
a regime in statu nascendi, the contribution of lawyers towards the adoption of
international documents (of differing normative character), and discussions on
the prospective development of law and control of its implementation is a fact.
Lawyers and, even more importantly, other participants of the process must nev-
er forget that legal statements do not and cannot have a verificatory, but only an
argumentative significance. That assumption must be kept in mind when pro-
ceeding with the analysis.

2. NORMATIVE BASIS

As compared to the difficulties described above in relation to environmental
law-making and implementation, documents on climate change adopted within the
UN framework (regardless of their normative character) positively distinguish
themselves. The UNFCCC, a fundamental set of legal norms on climate change, is
no exception. The Convention begins with a dictionary of notions delimiting the
subject-matter scope: climate system, climate change, adverse effects of climate
change, emissions, greenhouse gases, reservoir, sink and source, ete.” This is all the
more significant given that climate — for the purposes of law-making — reveals
certain particular features. Climate is characterised by its (ob]eu:we) coherence
and unity, which influence the adoption and implementation of law: " The physical
characteristic of climate, in relation to which neither State borders nor political
independence can be fully recognised, influences its legal status. In particular the
physical and biological unity of territory and climate cannot be ignored in the pro-
cess of adoption and implementation of climate law. Objective (universal) laws of
nature transposed into legal norms require referring to a Coherencv doctrme and
the acknowledgement of climate as a common heritage of humamtx *The notion
of climate is based upon the assumption, common to other “shared resources”,

" In this context, the lack of an adequate definition of “regional economic integration
organization” is even more striking, raising doubts in terms of the international community’s
capacrcy to legally define international organisations at all.

" See E. |. Manner, The Present State of International Water Resources Law,in M. Bos (ed.),
The Dresent State of International Law and other Essays, Klawer, Deventer: 1973, p. 134.

" E.g Ch. C. Joyner, Legal Implications of the Concept of the Common Heritage of Mankind,
35(1) International and Comparative Law Quarterly 1986, pp. 190-200.
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that there is no coincidental overlay between the environment and States’ frontiers,
as expressed in the so—called principle of coherence (Prinzip des Zusammenhanges
— der Kohaerenz- Pnndp) " In terms of climate this principle describes the interde-
pendence of States and range of actions that may be taken in respect of
climate, given its coherence and consistency. :

States have accepted that legal protection of the climate shall be primarily
based upon the UNFCCC, which seemingly laid foundations for the prospective
development of a climate law sub-system (restricted to the subject-matter). Their
goals are to be achieved through a framework convention, well known in environ-
mental law. This decision raises, however, legal concerns. A framework conven-
tion is an invitation for the adoption of particular subject-matter treaties according
to particular needs and circumstances. It is supposed to identify and reaffirm com-
monly shared values and provide uniform legislative techniques, leading to a unity
in plurality. For the purposes of realisation of the UNFCCC (i.e. filling out the
framework), it has been decided that “States should enact effective environmental
legislation, that environmental standards, management objectives and pnorltles
should reflect the environmental and developmental context to which they apply”
These proscriptions do not resemble what 1s usually considered as a framework
treaty. Accordingly, it is not clear how one could take advantage of that sort of
a framework agreement in relation to such a coherent factor as climate, or what
diversity of conduct/solutions could be acceptable.

Given concerns relating to the very structure of the UNFCCC, a legal analysis
focusing on the legislative quality of the Convention seems indispensable.

"' This principle was formulated by an Austrian lawyer; E Hartig, Ein neuer Ausgang-
spunkt fiir internationale wasserrechtliche Regelungen, Das Kohaerensprinzip, 1-2 Wasser-und
Energiewirtschaft (1958), pp. 8 {f. This doctrine allowed to breach the gap between the polit-
ical and economic aspects of river basins and their geographical unity; E. Hartig, Internationale
Wasserwzrsfschdﬁ und internationales Recht, Springer-Verlag, Wien: 1955, passim.

For instance in international water resources law “Zusammenhang” term refers to nat-
ural unity of rivers, E. Manner, Diversion of Waters and the Principle of Equitable Utilization:
A Short Outline of a Complex Problemin M. Bos & L Brownlie (eds.), Liber Amicorum for the Rt.
Hon. Lord Wilberforce, PC, C MG, OBE, QC, Oxford University Press, Oxford: 1987, p. 55.

" Defined by Kiss as: “une technique juridique caractéristique du droit international
de I"environnement ... un instrument conventionnel qui énonce les principes devant servir
de fondement a la coopération entre les Etats parties dans un domaine détermine, tout en leur
laissant le soin de définir, par des accords séparés, les modalités et les détails de la coopération,
en prévoyant, s7il y a lieu, une ou des institutions adéquates a cet effet”, A. Kiss, Les traités-
cadres: une technique juridique caractéristique du droit international de 1”environnement,”
AFDI VOI KXXIX, 1993, p. 793.

"UNFCCC, Preamble.
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The Convention reveals the axiological and political conservatism of 1ts drafters
in relation to the separation of man and nature (the world’s duahsm) "It seems
therefore that the international community has permanently renounced, at least
for the foreseeable future, a holistic approach to the environment.

In its substantive provisions, the UNFCCC grants bcncflmagy treatment to
“developing countries and States geographically defavourised” ™ (recognised
as a principle of the Convention under article 3). While beneficiaries/developing
States are not required to bear the costs of climate protection from danguous anthro-
pogenic interferences (article 2), thev enjoy the benefits of very LO‘IdV ’ transfers
of technologies (article 4(3) and 4(9)).” Furthermore, they do not contribute towards
the implementation costs of monitoring (article 4 (3)).

It seems that placing the operational costs of UNFCCC implementation upon
the developed States marks only the beginning of politically-motivated and virtu-
ally unlimited financial claims by the “Third World”, appealing to the climate
change prevention programme. The extent of possible financial claims was revealed
by the African Union during negotiations over positions for UNFCCC Copenhagen

* This is yet another example of the prevalence of Chinese and the “G-77” position over
Western postulates; for instance see the Canadian initiative UUN Doc. A/CONF./151/PC/
WG.II/L23 (1992), p. L.

“(... low-lying and other small island countries, countries with low-lying coastal, arid
and semi-arid areas or areas liable to floods, drought and desertification, and developing coun-
tries with fragile mountainous ecosystems (also fragility mountainous ecosystems depends on
political system) are particularly vulnerable to the adverse effects of climate change” (Preamble,
UNFCCC), and also: “a) small island countries; b) countries with low-lying coastal areas;
¢) countries with arid and semi-arid areas, forested areas and areas liable to forest decay;
d) countries with areas prone to natural disasters; ¢) countries with areas liable to drought
and desertification; f) countries with areas of high urban atmospheric pollution; g) countries
with areas with fragile ecosystems, including mountainous ecosystems; h) countries whose
economies are highly dependent on income generated from the production, processing and
export, and/or on consumption of fossil fuels and associated energy-intensive products; and
1) land-locked and transit countries.” (ibidem, article 4(8)).

’ , Both the technologies and the transfer itself are costly.

Y13, <A significant achievement of the Poznan Conference was the adoption of the
“Poznan strategic programme on technology transfer” of the Global Environment Facility.
The programine was initiated in response to the request of the Conference of the Parties at
its thirteenth session, held in Bali, and is a first step towards scaling up the level of invest-
ment for technology transfer to help developing countries address their needs for environ-
mentally sound technologies. To this end, a programme was recently launched to provide
$60 million in financing for technology transfer projects submitted by developing countries
and to support the conduct and update of their technology needs assessments”, Implemen-
tation of United Nations environmental conventions. United Nations, Note by the General
Secretary, A/64/202.
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2009 summit (a claim was formally adopted during Addis Adebe meeting). » Legal
acknowledgment of the “free rider” status marks a change in the international
cooperation paradlgm

Already during the Rio de Janeiro conference it was agreed that the devel-
oped States shall bear the implementation costs of Agenda 21. They were obliged
to allocate 0.7% of their national gross income to the financing of sustainable de-
velopment.” Controversies between “North and South”, as well amongst the
“North”, arose in relation to the financing of the cooperation. By a letter circulated
on October 28, 2009 during the EU summit in Brussels, Archbishop Desmond Tutu
joined an internal EU discussion on Chmate change prevention funding, accusing the
Member States, in paltlculal Poland,” of renouncing climate protection and lack of
solidarity with the poor. The EU Member States could not reach an agreement on

¥ “Africa will veto any climate change deal that does not meet its demand for money
from rich nations to cut the impact of global warming on the continent, Ethiopian Prime
Minister Meles Zenawi said on Thursday. Meles did not say how much money Africa would be
looking for in Denmark but some experts have said the continent should ask for up to $200
billion a year”. Africa may veto climate change deal: Ethiopian PM. Barry Malone, Africa may
veto climate change deal: Ethiopian PM <http://www.reuters.com/article/latestCrisis/
IdUSLSS 10909>, accessed 29 March 2010.

* Whereas one can identify firm grounds for differential treatment in international envi-
ronmental law; its application to other areas of international law raises legal concerns. Differen-
tial treatment constitutes an attempt of introducing corrective measures, where substantial ine-
qualities (as opposed to formal differentiation) between States subsist. Both differential treat-
ment and equality; depending on circamstances, arguably bring equity to international law, though
it is the latter principle, commonly referred to as a sovereign equality of States or reciprocity of
obligations, which is considered as a fundamental principle of “general” international law. Even
though examples of non-reciprocity can be traced in international law, just to mention institu-
tional structure of the United Nations and the World Bank, such distribution of costs and ben-
efits appears somewhat unusual. Further on differential treatment, see P. Cullet, Differential
Treatpent in International Environmental Law, Ashgate Publishing Ltd, Hants: 2003, pp. 21-36.

" See further K. Bzdawka, Globalne dylematy a zréwnowazony rozwéj (Global dilemmas
and sustainable development), in A. Budnikowski, M. Cygler (eds.), Ochrona Srodowiska
a procesy integracji i globalizacji (Protection of environment and integration and globalization
procesgses), SGH, Warszawa: 2009, pp. 32-34.

“The rich world is historically responsible for the emissions causing climate change and
they have a moral obligation to provide the means for countries on the front line to survive and
prosper”, S. Africa’s Tutu criticises world leaders on climate <http://af.reuters.com/article/
topNgws/ IdAFJOES9TOF620091030>, accessed 29 March 2010.

" “World leaders are backtracking, mumbling about domestic difficulties and lack of
time whilst the EU, previously progressive champion for action on climate change, is paralysed
by the unseemly bickering amongst its mermber states over who will pay the bill”, M. Grajewsld,
P. Harris, EU agrees on climate deal, fails to choose president <http://wwwreuters.com/article/
1idUSLUS584151 >, accessed 29 March 2010.
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distribution of costs. An initiative to provide funding in proportion to pollution
emissions was rejected, and it was provisionally accepted to relate contributions
to the wealth of each State.” Decisions concerning implementation were, howev-
er, to be adopted at a later stage in accordance with European Council decision-
making plOCLdures

All this is not surprising, since political (sometimes extreme) left-wing rhet-
oric, including claims of beneficiary treatment of developing States as a form of

“16. All countries, except the least developed, should contribute to international pub-
lic financing, through a comprehensive global distribution key based on emission levels and
on GDP to reflect both responsibility for global emissions and ability to pay, with a consider-
able weight on emission levels. The weight on emissions should increase over time to allow for
adjustments of economies. The EU and its Member States are ready to take on their resulting
fair share of total international public finance. 17. The European Council stresses that fast-
start international public support is important in the context of a comprehensive, balanced
and ambitious Copenhagen agreement. The purpose should be to prepare for effective and
efficient action in the medium and longer term and avoid delay of ambitious action, with
a special emphasis on least developed countries. Taking note of the Commission estimatethat
a global financing of EUR 5-7 billion per year for the first three years is needed following an
ambitious agreement in Copenhagen, the European Council underlines that a figure will be
determined in the light of the outcome of the Copenhagen conference. The EU and its Mem-
ber States in this context are ready to contribute their fair share of these costs. The European
Council stresses that this contribution will be conditional on other key players making compa-
rable efforts”, Council of the European Union, Brussels, October 29-30 October, 2009, Pres-
idency Conclusions (15265/09), <http://register.consilium.europa.eu/pdf/en/09/st15/
st15265.en09.pdf>, accessed 29 March 2010.

“8. The European Union is at the forefront of efforts to fight climate change. It is com-
mitted to take a decision to move to a 30% reduction by 2020 compared to 1990 levels, as its
conditional offer to a global and comprehensive agreement for the period beyond 2012, provid-
ed that other developed countries commit themselves to comparable emission reductions and
that developing countries contribute adequately according to their responsibilities and respec-
tive capabilities. 9. Action by the European Union alone will not be enough. A comprehensive
and ambitious agreement can only be reached if all parties contribute to the process. Other
developed countries should also demonstrate their leadership and commit to ambitious emis-
sion reductions and step up their current pledges. Developing countries, especially the more
advanced, should commit to appropriate mitigation action, reflecting their common but differ-
entiated responsibilities and respective capabilities. The European Council underlines the need
for measuring, reporting and verification (MRV') of mitigation actions in all countries. (...) 12.
A deal on financing will be a central part of an agreement in Copenhagen. A gradual but signif-
icant increase in additional public and private financial flows is needed to help developing coun-
tries implement ambitious mitigation and adaptation strategies. 13. The EU is ready to take its
fair share of the global effort by setting an ambitious mitigation target, allowing for offsets and
providing its fair share of public support. The European Council endorses the Commission esti-
mate that the total net incremental costs of mitigation and adaptation in developing countries
could amount to around EUR 100 billion annually by 2020, to be met through a combination of
their own efforts, the international carbon market and international public finance” (ibidem).
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distributive justice, have been observed since the very beginning of international
environmental cooperation. Roots of that policv may be traced back to the political
views of founders and activists of the “green” movement, widely represented in the
public, most notably academic, debate.” * The policy adopted during the Stockholm
conference, enunciated in Rules 6 and 7 of the Rio de Janeiro declaration, lead to the
artificial introduction of normative statements unrelated to the subject-matter into
international documents. Numerous Rules, adopted at both conferences, , eXpress the
“Third World’s” approach towards social, economic and political challenges.

The right to an increased allowance in the emission of the world’s gases, granted
to developing States by reason of their social and economic development needs, is con-
sistent with this approach.” * This leaves two possible methods of implementation:

— either certain actors, i.e. the developing States, may increase their green-
house gas emissions at the cost of others — since the Convention aims at
reducing overall global gas emissions while allowing some to increase their
emissions, thus multiplying the burden to be borne by the others;

- or developing States will not increase emissions, with the entire cost of reduc-
tion borne by others.

Both possibilities amount to a tacit assumption, contrary to ecological theo-
ries, that an increase in greenhouse gas emissions is a necessary part of the only
developmental model leading to social and economic growth. In other words, highly
developed States shall agree to a social and economic regress for the sake of envi-
ronmental protection and development of “Third World” States, while continu-
ing to provide assistance within the UN Development Decades framework and
according to the Convention.

This politically-left form of ecology reaches its heights when obliging States
party to the Convention to adopt effective environmental protection laws reflect-
ing “the environmental and developmental context to which they apply”, which
means a retreat from granting priority status to the environment, while stipulating
that “standards applied by some countries may be inappropriate and of unwarrant-
ed LCOHOHHC and social cost to other countries, in particular developing coun-
tries”.” It appears that the Convention’s drafters, adopting this approach, opted

* For instance see: S. Czaja, Wphyw wspdtczesnego neokolonializmu ekologicznego na global-
izacje problemdw srodowiskowych (Impact of the new ecological neo-colonialism on the globaliza-
tion of environmental problems), in A. Budnikowski, M. Cygler (eds), Ochrona srodowiska
a procesy integracji i globalizacji (Protection of environment and integration and globalization
prows%s) SGH, Warszawa: 2009, pp. 10-11.

., See Menkes, supra note 9, pp. 162-164.
UNPCCC Preamble.
 Ihidem.
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for a remarkable imbalance of rights and obligations and distribution of costs. Sud-
denly laws adopted by some States may not only be “inappropriate” in others, but
such disparity may be sanctioned by the international commumnity. Whether or not
environmental protection provisions are appropriate to a particular State is to be de-
cided upon based on economic and geopolitical grounds, hence States are no longer
bound by climate change protection duties (whereas one could assume that where
such norms are found “unsound”, they could be rejected by the entire international
community, as they constitute a manifestation of “a common concern of human-
kind”). Similarly, climate change prevention costs are to be carried only by some States.

Furthermore, the UNFCCC acknowledges particular difficulties relating to
prospective restrictions on greenhouse gas emissions for States dependant on the
production, exploration and exports of fossil fuels. Privileged States may thus be
exempted from the obligations to reduce industrial energy consumption rates and/
or work towards the limitation or substitution of petroleum-based fuels in cars, as
this would diminish the demand for fossil fuels. Ideally therefore developed States
should purchase petrol from developing States and not use it afterwards, since it
would contribute towards greenhouse gas emissions. This sort of interventionism
reflects the lack of internal coherency of the Convention. Departing from strictly
ecological issues, it provides a basis for international cooperation for the promo-
tion of “a supportive and open international economic system”, restraining cli-
mate protection capacity by stipulating that “measures taken to combat climate
change, including unilateral ones, should not constitute a means of arbitrary
or unjustifiable discrimination or a disguised restriction on international trade”
(article 3(5)).36

Finally an anticipatory, prior to legislating, assault on the international law
principle of equality of responsibilities constitutes an example of the most flagrant
treatment differentiation. The appeal for adoption of international liability rules for

* While pursuit of environmental goals may be complementary to realisation of States’
economic functions, or even mutually beneficial through a synergy effect, on numerous accounts
achoice of priority is inevitable. For instance, according to Marrakesh Agreement sustainable
development and protection and preservation of the environment are fundamental goals of
the WTO, though they merely “complement the WTO’s objective to reduce trade barriers and
eliminate discriminatory treatment in international trade relations” (compare WTO, Trade
and environment, <http://wwwwto.org/english/tratop_E/envir_e/envir_e htm>, accessed
29 March 2010). The WTO contributes towards environmental protection through its objec-
tive of market openness, without prejudice to the latter (see for instance mandate of the WTO's
Committee on Trade and Environment). Accordingly there is not an inherent, or inevitable,
conflict between climate protection and equitable economic system, though same legal status
between fair trade and climate change is contrary to the very purpose of the UFCCC.
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environmental damage (the ‘polluter pays’ principle) — formulated under UN aus-
pices — appears to have had only declaratory significance. Principle 13 of the Rio de
Janeiro Declaration on Environment and Development obliges States to undertake
cooperation to eventually lead to the adoption of international law norms on “liabil-
ity and compensation for adverse effects of environmental damage caused by activi-
ties within (States) jurisdiction” according to the “polluter pays principle” (PPP).
Effectiveness of the PPP was, however, restricted even before the principle of liability
was lmplemented by differentiation of the latter under article 3 of the UNFCCC,
which stipulates that “The Parties should protect the climate system for the benefit of
present and future generations of humankind, on the basis of equity and in accordance
with their common but differentiated responsibilities and respective capabilities”.

At the same time it is posited that “the developed country Parties should
take the lead in combating climate change and the adverse effects thereof”, which
is yet another expression of paternalism. The two standards of treatment stipulated
by the Convention blur the distinction between differentiation of climate protec-
tion costs according to the economic potential of each State and introducing
de facto another goal to the UNFCCC, that of bringing a new equilibrium to the
international economy:.

3. INSTITUTIONALISATION WITHIN INSTITUTIONS

Institutionalisation, one of the manifestations of international cooperation,
can be achieved through a variety of means, including the establishment of an in-
stitution by cooperating parties. Within specific areas of cooperation a preference is
often given to certain institutional frameworks. Such a tendency cannot, however,
be observed in the field of environmental cooperation, where the entire spectrum
of institutions is applied.”

According to classical rules, available institutional solutions vary from renounce-
ment of any permanent cooperation framework to the creation of an intergovern-
mental organisation. Climate advocates may legitimately reject institutionalisation,
even at the price of reduced operative capacity, based on an assessment that institu-
tionalisation costs exceed expected benefits, and in ordm to safeguard the field for
a future organisation competent in all ecological issues.” BV contrast however, the

On the catalogue of the environmental law subjects, see Menkes, supra note 9, p. 198 {f.

¥ Such approach was initially adopted, though later dropped, by State Parties to the
African Convention on the Conservation of Nature and Natural Resources (Algiers 15 Sep-
tember 1968).
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cooperation experiences which led to creation of the International Whaling Com-
mission or the Commission for the Conservation of Antarctic Marine Living
Resources encourage institutionalisation. Between these extremes are spread numer-
ous possibilities of recourse to already existing institutions. This middle way enables
a quick reaction to climate challenges, as the amount of necessary preparatory works
in the procedural sense would be minimal, and offers the benefits of a synergy effect
(particularly important given the financial costs of environmental protection).
The latter solution was adopted when FAO’s functions were broadened to cover
implementation tasks stemming from the 1951 International Plant Protection
Convention, and when granting to UNESCO competences in relation to the Inter—
national Convention for the Protection of the World Cultural and Natural Hentagc
UNFCCC Contracting Parties agreed to implement the Convention through
a system of autonomous institutions, * which as usual includes a Conference, i.e.
a meeting of the Parties, a secretariat, and at least one specialised organ. -
Accordingly, the Conference of the Parties was established (article 7" ) whose
competences include: monitoring implementation of the Convention (although the
Conference’s powers are limited to publishing national reports, the application of
similar methodologies makes possible the comparison of national data), and par-
ticipation in technology transfers and undertaking actions for education, training
and raising public awareness to climate change issues (article 4 (1) and (6)). The
Conference’s functions and competences are narrowly defined, while the weakness
of UNFCCC State parties, mirroring the limitations of the Convention itself, is
exposed as decisions at the Conference and of other subsidiary bodies in financial
and procedural matters may only be adopted by consensus. Any two-thirds of the
States party to the Convention may oppose the presence, as an observer, of a body
or an agency, national or international, governmental or non- governmental, com-
petent in matters covered by the Convention (article 7(6)), at a Conference. At
the same time, the Conference of the Parties is also entitled to collect information

* Further see Przyborowska-Klimezak, supra note 5, pp. 281-286. On the IPPC’s gradual
institutionalisation see: J. Menkes, A. Wasilkowski, Organizacje migdzynarodowe. Prawo instytuc-
jonalne (International organizations, Institutional law), Wolters Kluwer Polska, Warszawa: 2006,
Pp. 83 84.

1 his solution is recently often used in international environmental cooperation.

b * See gene rally, Menkes, Wasilkowski, supra note 39, pp. 83-84.

“1. A Conference of the Parties is hereby eqtabhqhed 2. The Conference of the Parties,
as the supreme body of this Convention, shall keep under regular review the implementation
of the Convention and any related legal instruments that the Conference of the Parties may
adopt, and shall make, within its mandate, the decisions necessary to promote the effective
implementation of the Convention” (UNFCCC).
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from other sources than national reports (article 7(2)(e)) and it is not forbidden
to adopt decisions by a majority-vote m matters not covered by Convention deci-
sion-making procedures (article 7(3) )

Under article 18 (decision-making procedure), States party to the Conven-
tion recognize the participation in international economic cooperation of a new
typeof mternquonal organisation/actor: regional economic integration organisations
(REIO) * In matters belonging to its Compctcnca% regional economic integration
organisations are attributed a subsidiary right of vote, tantamount to an aggregate
of the votes of its Members States/parties to the UNFCCC. This voting right may
only be exercised once, either by an organisation or by a State.”

¥ «3 The Conference of the Parties shall, at its first session, adopt its own rules of
procedure as well as those of the subsidiary bodies established by the Convention, which shall
include decision-making procedures for matters not already covered by decision- making
procedures stipulated in the Convention. Such procedures may include specified majorities
requlred for the adoption of particular decisions” (LUINFCCC).

Participants of UN debates are fully aware of challenges related to development of
international organisations and unity cleavage amongst them. For instance, during works on
the ILC Draft Articles on State Responsibility the problem was signalled by the European
Commission, which analysed particular features of the European Community in comparison
to “classical” structures (“The EC is often described as differing from the “classical” model of
an international organization in a number of ways”. A/CN.4/545, p. 5). The Commission
noticed differences between: (I) a “classical” international organisations which constitute
a forum of international dialogue and an organisation-actor of international relations, realising
its own goals with autonomous competences (ibidem, p. 5); (II) laws adopted within interna-
tional organisations framework and laws passed by organisations-actors, here the EC (ibidem).
The European Commission considered that in the light of those differences regional econom-
ic integration organisations shall be recognised in a catalogue of international law subjects
mdgpendgn‘dy from States and “classical” international organisations (“In that Tespect we
submit that established notions such as “regional economic integration organization” reflected
in modern treaty practice may require special consideration when dealing with substantive
questions in the subsequent ILC draft articles”, ibidem).

" The Convention does not provide who decides in matters related to REIO’s s scope of
competence, nor what are the consequences of ulfra vires acts. As yet the EU (EC) is the only
REIO that signed the UNFCCC. Amongst other Multilateral Environmental Agreements
(MEA) that convey similar model provisions entitling a regional economic integration organ-
isation to exercise voting rights of its Members States — parties to both treaties, the Conven-
tion on Biological Diversity, Aarhus Convention (article 11(2)) and Espoo convention (article
12(2)) can be indicated. MEAs are not, however, the only area to which regulations on REIOs
apply (see for instance the Protocol to the Convention on International Interests in Mobile
Equlgment on Matters Specific to Aircraft Equipment).

For further discussion see P. Eeckhout, External Relations of the European Union. Legal
and Constitutional Foundations, Oxford University Press, Oxford: 2004, pp. 199-209, 219-220,
J. Scott, EC Environmental Law, Longman, London and New York: 1998, pp. 86-106.
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The possibility of further, functional institutionalisation of the cooperation
is available under the provision requiring a three-fourths majority vote of the Parties
present and voting at the Conference i in, order to adopt amendments to the Con-
vention, if consensus cannot be reached.”

Under UNFCCC article 8 a “classical” subsidiary organ, a Secretariat, was
established. For the purposes of its creation, Parties made recourse to the UN practice
of granting appropriate powers to a “temporary secretariat” first, using qtructureq
created under UN General Assembly Resolution 45/212 (article 21(1) and (2) )

Two subsidiary bodies were also established: a “Subsidiary Body for Scientif-
ic and Technological Advice” (article 9) and a “Subsidiary Body for Implementa-
tion” (article 10). The techniques referred to on both accounts merit attention, as
they may have far-reaching future consequences.

Establishment of the “Subsidiary Body for Scientific and Technological Ad-
vice”" created the conditions for a scientific debate on climate issues — grounds for
a cooperation between governments and intergovernmental organisations, on the one
hand, and NGOs on the other. This is significant because NGOs currently tend to
monopolise ecological discourse, occasionally presenting one-sided or insufficiently
documented opinions. (Despite establishment of the organisation however, an emo-
tional attitude on the part of participants still hinders scientific discussion on the
merits). The establishment of an expert advisory organ should be welcomed inas-
much as different opinions upon such a controversial matter as climate change are
commonplace. For instance the Polish Institute of Meteorology and Water Manage-
ment, commonly respected for its scientific reputation, states that “climate changes

" For further discussion see R. R. Churchill, G. Ulfstein, Autonomous Institutional Arrange-
ments in Multilateral Environmental Agreements: A Little Noticed Phenomenon in International
Law, 94(4) American Journal of International Law 2000, pp. 628-629.

Further see: Menkes, Wasilkowski, supra note 39, pp. 84, 206.

TCLA subsidiary body for implementation is hereby established to assist the Confer-
ence of the Parties in the assessment and review of the effective implementation of the Con-
vention. This body shall be open to participation by all Parties and comprise government rep-
resentatives who are experts on matters related to climate change. It shall report regularly to
the Conference of the Parties on all aspects of its work.

2. Under the guidance of the Conference of the Parties, this body shall:

(a) Consider the information communicated in accordance with Article 12, para-
graph 1, to assess the overall aggregated effect of the steps taken by the Parties
in the light of the latest scientific assessments concerning climate change;

{b) Consider the information communicated in accordance with Article 12, para-
graph 2, in order to assist the Conference of the Parties in carrying out the
reviews required by Article 4, paragraph 2(d); and

(c) Assist the Conference of the Parties, as appropriate, in the preparation and imple-
mentation of its decisions” (UNFCCC).
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may occur both due to natural causes and anthropogenic conduct. Climate changes
always reveal characteristic features: long-lasting effects and complicated interdepen-
dence between climate, environmental, economic, political, social and technological
processes. They influence various States and generations, while any forecasts are very
uncertain and at considerable risk of mistake. Drawing conclusions on the basis of
current climatic trends should be done with utmost care, as changes may be non-
linear and result in irreversible changes in the environment”. !

The establishment of the “Subsidiary Body for Implementation” leads to dif-
ferent conclusions.” Its functions are inherently in conflict (or at least in competi-
tion) with the powers of the permanent Secretariat. The contracting Parties not
only weakened its position, usually very strong in “classical” international organi-
sations, but also accepted wastage of scarce resources by duplicating their functions
and competences.

A new generation L Organ was introduced with the establishment of the Financial
Mechanism (article 117 ) a hybrid quasi-organ equipped with mixed institutional-
-functional duties and competences.

™ Climate Encyclopaedia ESPERE, republished on official webpage of the Polish Institute
of Meteorology and Water Management <http://www.imgw.pl index.php?option=com_
contesm& view=article&id=245&temid =279>, accessed on 29 March 2010.

““L {(...) to assist the Conference of the Parties in the assessment and review of the effec-
tive implementation of the Convention. This body shall be open to participation by all Parties
and comprise government representatives who are experts on matters related to climate change.
It shall report regularly to the Conference of the Parties on all aspects of its work”.

2. Under the guidance of the Conference of the Parties, this body shall:

(a) Consider the information communicated in accordance with Article 12, para-
graph 1, to assess the overall aggregated effect of the steps taken by the Parties
in the light of the latest scientific assessments concerning climate change

{b) Consider the information communicated in accordance with Article 12, para-
graph 2, in order to assist the Conference of the Parties in carrying out the
reviews required by Article 4, paragraph 2(d); and

(c) Assist the Conference of the Parties, as appropriate, in the preparation and im-
plementation of its decisions” (LINFCCC).

" «1. A mechanism for the provision of financial resources (...), including for the trans-
fer of technology, is hereby defined. It shall function under the guidance of and be account-
able to the Conference of the Parties, which shall decide on its policies, programume priorities
and eligibility criteria related to this Convention (...).

2. The financial mechanism shall have an equitable and balanced representation of all
Parties within a transparent system of governance.

3. The Conference of the Parties and the entity or entities entrusted with the operation
of the financial mechanism shall agree upon arrangements (...}, which shall include the
following: (a) Modalities to ensure that the funded projects to address climate change are
in conformity with the policies, programme priorities and eligibility criteria established by
the Conference of the Parties; (b) Modalities by which a particular funding decision may be re-
considered in light of these policies, programme priorities and eligibility criteria (...)” (ibidem).
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The UNFCCC also provides an innovative dispute resolution system, distin-
guishing between disputes relating to implementation (article 13) and disputes
sensu stricte (article 14). For settlement of the former a multilateral consultative
process was established, as it was rightly considered that implementation of the
Convcntlon may raise problems to which institutionalisation provides the best so-
lution.” For the purposes of the settlement of substantive disputes, the entire range
of classical international mechamsms is available, including institutionalisation
within the UNFCCC framework.” As it is presently limited to States only, the scope
of the ICJ jurisdiction constitutes an important challenge to the Convention. As one
party to the Convention —the European Union” —cannot take part in the proceed-
ings instituted before the Court, it must rely upon international arbitrage or other
non-judiciary means of dispute settlement.

One may conclude that disputes are to be settled through peaceful means,
while choice of particular instruments belongs to the Parties concerned. The Par-
ties may also adopt a catalogue of rules governing such choice, and the Convention
provides numerous suggestions to this end. Such regulations are consistent with
trends in the development of international law and the growing importance of di-
rect negotiations, with recourse to the ICJ] constituting a sui generis last resort. This
approach stems from a growing apprehension that the judicial settlement of dis-
putes often aggravates conflicts and adversely influences bilateral relations between
States. It also reflects a conviction that negotiations not only positively influence
conflict management (a process broader than dispute resolution), but affect all
relations between the parties concerned. A solution adopted in a non-judiciary way
contributes towards subsequent cooperation both within and outside a Conven-
tion’s scope.

S

“The Conference of the Parties shall, at its fixst session, consider the establishment of
a multilateral consultative process, available to Parties on their request, for the resolution of
questions regarding the implementation of the Convention” (ibidem).

" Article 14(2)(b): “Arbitration in accordance with procedures to be adopted by the
Conference of the Parties as soon as practicable, in an annex on arbitration” and article 14( ):
“Additional procedures relating to conciliation shall be adopted by the Conference of the
Partles as soon as practicable, in an annex on conciliation” (ibidem).

* Asyet the EU has not been a party to any dispute settlement procedure, Responsibility
of international organizations — Comments and observations received from international
organizations, A/CN.4/545, p. 18.
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CONCLUSIONS

Contesting or diminishing the scale of dangers arising from climate change
is hardly justifiable. It is equally difficult to indicate scientific grounds for any rank-
ing of environmental challenges, even though climate change undoubtedly consti-
tutes one of the gravest contemporary concerns. The importance of the climate
change issue is confirmed by the correlation between the personal stance of the
former Vice President Al Gore, whose post-modernistic crusade for climate pro-
tection won him the Nobel Prize and rendered him an icon of the campaign, “and
the growing social sensitivity to climate change. Arguably even more meaningful
as confirmation of the importance of the climate challenge was making it one of the
major topics of the UN General Assembly debate on September 22-23, 2009 (64
Session ), which hosted an unprecedented number of 122 State representatives. 7

As the environment’s coherence requires global cooperation, no climate chal-
lenges of lesser or greater importance may be distinguished. Accordingly the adoption
of climate change regulations according to fashion, focusing upon certain chosen
aspects of the ecological debate and environmental protection actions, should be
discouraged. After four decades of ecological debates — initiated at the Stockholm
conference — within the United Nations and its specialised institutions and other
international organisations, during which period virtually each environmental law
subject expressed its view, resources should not be wasted any longer for fruitless
discussions, random actions and empty gestures.

However, in facing environmental challenges, general issues of international
relations do need to be addressed. Without a new, general paradigm it is impossible
to change an environmental paradigm, whereas a politically-oriented ecology —
pertinently criticised as “green on the outside but communist red to the core” —
cannot be accepted in the long term. Any public choice, including ecology, requires
honesty among the debate participants. Environmental cooperation cannot be based
upon an asymetry of rights and duties, and ecology should not be perceived any
longer as a field of assistance to developing States. Each subject is equally entitled,
currently and in future (through an intergenerational deposit), to benefit from the
environment and therefore must accept the duties binding upon it.

" His message was presented through a documentary film, released in 2006, An Inconve-
nient Truth.

"' See: Le climat et le désarmement nucléaire au csur de I'Assemblée générale de TONU. Le
Monde 21.09.2009 <http://wwwlemonde.fr/international /article/2009 /09/21 /le-climat-et-le-
desarmement-nucleaire-au-coeur-de-l-assemblee-generale-de-l-onu_1243324 3210.html>,
accessed 29 March 2010.
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The UNFCCC legal regime includes both primary norms, stipulating a legal
duty of undertaking or abstaining from certain actions, and secondary norms,
which render applications of (new and old) primary norms possible by the estab-
lishment of implementation and monitoring mechanisms or by introducing new
rules of conduct.”

Both the substantive and procedural institutionalisation provisions of the
Convention confirm the necessity to adopt further treaty regulations in the field of
international environmental law. Arguably; each adopted treaty creates a new regu-
latory demand, a sui generis consequence of treaty adoption. Implementation of the
Convention requires the adoption of both primary and secondary norms, calling
for acceleration of both the works of international organisations and the rules gov-
erning their responsibility, as well as those relating to environmental liability (begin-
ning with secondary norms ” and then moving to primary norm legislation).
“Rules of recognition” constitute primary norms, while “rules of adjudication”
are referred to as secondary.

The need for the institutionalisation of international environmental cooper-
ation is widely recognised, though such agreement has not, as yet, led to action.
Institutional solutions are still under discussion, infer alia:

— establishment of one “specialised” organisation (the use of quotation marks
relates to the technical and operational difficulties of the United Nations
to grant such status to a new organisation ), similar to UNESCO or, more
recently, the WTO. Such a solution raises several problems: financial and
political costs, risk of duplication of competences with other institutions
and the unknown degree of contributions (and renouncement of other
ecological initiatives) needed to obtain the necessary support of the UN
Member States;

" We refer here to Hart’s distinction of primary norms and three categories of secondary
norms. This allows understanding and assessing influences between different sections of in-
ternational law and the relationship between primary and secondary norms of the interna-
tional law system, as broadly defined. H. L. A. Hart, The Concept of Law, Oxford University
Press, Oxford: 1961, pp. 78-79.

" Further see |. Crawford, The International Law Commission’s Articles on State responsibility,
Cambridge University Press, Cambridge: 2002, pp. 14 ff. and pp. 74 ff.

" Recalling Ago one may distinguish “(...) the principles which govern the responsibili-
ty of States for internationally wrongful acts, maintaining strict distinction between this task
and the task of defining the rules that places obligations on States, the violation of which may
generate responsibility. (... ) It is one thing to define a rule and the content of the obligation it
imposes, and another to determine whether that obligation has been violated and what should
be the consequences of the violation”, Yearbook of the International Law Commission 1970,
vol. 1], p. 306, par. 66 (c).
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— creation of numerous separate organisations for the implementation of each
agreement. This, prima facie easier solution can be applied only to matters
enjoying the wide support necessary for adoption of an agreement. Down-
sides to this solution include: the restricted character of such institutions,
institutional fragmentation, multiplication of costs and institutional weak-
ness. Most importantly though, institutions limited to a particular subject-
matter do not provide a forum, not to mention lack of an actor, for debate on
controversial issues, nor does it increase the probability of establishment
of an organisation competent in the field of liability. Nevertheless, UN-
FCCC Contracting Parties, abstaining from decisions on development
prospects, maintained the pre-existing model of institutional plurality,
even at the risk of coordination hurdles or multiplications of costs: “(...)
the Parties shall: (a) support and further develop, as appropriate, inter-
national and intergovernmental programmes and networks or organiza-
tions aimed at defining, conducting, assessing and financing research, data
collection and systematic observation, taking into account the need to
minimize duplication of effort”.”’

Any debate regarding further institutionalisation will have to incorporate
awareness of the past, that is of the United Nations Environment Programme
(UNEP), created in 1972 as a result of the Stockholm Conference. This institu-
tion reflects the revolutionary, not only in terms of the environment, ideals of its
creators. An assessment of its activity, however, is ambiguous: important legisla-
tion achievements' contrasted with failed expectations (fully exposed by com-
parison with the evolution of GATT). Finally, location of the UNEP in Nairobi is
symbolic of the costs and dangers of political ecology. It is an symbol both of the
sense of mission of the founders as well as the scale of failure due to the logistic
drawbacks of the choice.

Therefore while institutionalisation appears indispensable for the develop-
ment and implementation of environmental law, its failures result in wastage of
resources, scarce as compared to goals, and limited achievements.

Follow up notes

Difficult negotiations initiated before and carried on throughout the Copen-
hagen Conference led to the adoption on December 18, 2009 of the Copenhagen

61

UNFCCC, article 5(a).
See: UNEPR A Brief History of UNEP. A Milestones 1972-2005.Organization Profile,
<http://www.unep.org/PDF/UNEPOrganizationProfile.pdf>, accessed 28 March 2010.

62
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Accord,” which constitutes yet another step towards a full-scale legal framework
for international cooperation in climate protection matters. Subsequent agreements
shall be adopted during the UN 2010 Climate conference in Mexico City.

Under the Copenhagen Accord gtatcs agreed to hold the increase in global tem-
perature to below 2 degrees Celsius,” *to provide financial assistance to developing
States in order to facilitate adjustments of their natlonal economies to meet the re-
quirements necessary to climate change pr evention,” and last but not least to inter-
nationalise monitoring of the Accord’s 1mpkmtntatlon.66 Non-financial provisions

" Proposal by the President, Copenhagen Accord, FCCC/CP/2009/1.7 18 December 2009,
<http://unfece.int/resource/docs/2009 /copl 5/eng/107 . pdf>, accessed 29 March 2010.

"9 We e agree that deep cuts in global emissions are required according to science, and
as documented by the IPCC Fourth Assessment Report with a view to reduce global emissions
so as to hold the increase in global temperature below 2 degrees Celsius, and take action to
meet this objective consistent with science and on the basis of equity. We should cooperate in
achieving the peaking of global and national emissions as soon as possible, recognizing that
the time frame for peaking will be longer in developing countries and bearing in mind that
social and economic development and poverty eradication are the first and overriding priori-
ties of developing countries and that a low-emission development strategy is indispensable to
sustfu(nabk development” (ibidem).

Developed States agreed to provide USD 30 billion for the period 2010-2012 to
“jointly mobilize” and USD 100 billion dollars by 2020. During the first 2010-2012 period
the European Union shall contribute with USD 10.6 billion, Japan USD 15 billion and the
ULS. with USD 10 billion M. Scott, Dispatch from Copenhagen: The Final Day Countdown
<http://www.businessweek.com/globalbiz/blog/europeinsight/archives/2009/12/ dispatch_
from_c_3.html>, accessed 28 March 2010.

“8. Scaled up, new and additional, predictable and adequate funding as well as improved
access shall be provided to developing countries, in accordance with the relevant provisions of
the Convention, to enable and support enhanced action on mitigation, including substantial
finance to reduce emissions from deforestation and forest degradaﬂon (REDD-plus}, adaptation,
technology development and transfer and capacity-building, for enhanced implementation of the
Convention. (...) Funding for adaptation will be prioritized for the most vulnerable develop-
ing countries, such as the least developed countries, small island developing States and Africa.
(...) This funding will come from a wide variety of sources, public and private, bilateral and
multilateral, including alternative sources of finance. New multilateral funding for adapta-
tion will be delivered through effective and efficient fund arrangements, with a governance
structure providing for equal representation of developed and developing countries. A signif-
icant portion of such funding should flow through the Copenhagen Green Climate Fund”
(I’roppqal by the President, supra note 63).

7 5. Non-Annex | Parties to the Convention will implement mitigation actions (...).
Least developed countries and small island developing States may undertake actions voluntar-
ily and on the basis of support. (...) Mitigation actions taken by Non-Annex I Parties will be
subject to their domestic measurement, reporting and verification the result of which will be
reported through their national communications every two years. Non-Annex I Parties will
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of the Accord are yet to be judged through practice analysis. They may provide new,
groundbreaking instruments for the internationalisation of the cooperation in the
field of environment protection, though the scepticism manifested by NGOs re-
tlects the low scale of social expectations. The experiences of international coop-
eration in arms control justifies, however, moderate optimism, as an agreement
for internationalisation of control mechanisms reflects a true will to implement
commonly declared values.

communicate information on the implementation of their actions through National Commu-
nications, with provisions for international consultations and analysis under clearly defined
guidelines that will ensure that national sovereignty is respected. Nationally appropriate mit-
igation actions seeking international support will be recorded in a registry along with relevant
technology; finance and capacity building support (...)” (ibidem).
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Abstract

This article discusses international law mechanisms for dealing with electronic
threats generated from the territory of one state and directed against a foreign sover-
eign. It analyses the possibility to recognize a cyber-attack as an act of international
aggression and shows existing difficulties at the present state of the international de-
bate. It then turns to the traditional notion of state responsibility for lack of due dili-
gence as a source of state’s responsibility for cyber-attacks. Such due diligence should be
guaranteed through sufficient criminal law regulations that are properly executed in
order to effectively prevent and prosecute electronic attacks. In this context the article
posits that an international debate is required with the aim of establishing international
guidelines. The results of such a debate should than allow for the harmonization of
national criminal law regulations. Although the author points to the need for an inter-
national debate on the system for protection against cyber-attacks on states’ key elec-
tronic infrastructure, she also emphasizes already existing international obligations for
states to take responsibility for attacks conducted from their territory.

1. INTERNATIONAL ATTACKS IN CYBERSPACE

oSt iy . . . .
The 21" century has brought with it new forms of international aggression.

One of the reasons for this inglorious evolution has been the creation and expan-

sion of the world wide electronic network — the Internet. Global international

* Joanna Kulesza, Ph.ID. is an assistant professor, Chair of International Law and
International Relations, Faculty of Law and Administration, University of £6dz, Poland.
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development has resulted not only in e-administration and e-government, but also
in computer-controlled power plants, computer operated flight and airport control
systems, and the massive popularity of on-line banking, both for private individu-
als and international companies. Therefore the security of such crucial elements of
national infrastructure as state airports and power supplies has become only as se-
cure as the information technology used to operate them. States are now vulnerable
in new ways, thus new means of state protection are called for.

This new category of risks to state security has been integrated into an al-
ready existing definition of the term Information Warfare (IW). This term has his-
torically been used to describe actions undertaken in order to “dlsrupt the commu-
nications of an opponent” and give him a false image of 1eaht\, however the 21"
century has now given this term a whole new meaning, with a wider and more
diverse scope than ever before.”

Recent attacks conducted with the use of the internet (cyber-attacks) onto
the key information structures of sovereign states, such as 2007 attack on Estonia”

" D. Delibasis, The Right to National Self-defence: In Information Warfare Operations, Arena
bool\s Bury St Edmunds: 2007, p. 25.

* Electronic attacks were a crucial factor in the Gulf War in 1991 (Ibidem, p. 31 ).
However, IW took on a new, more comprehensive shape after the 9/11 attacks. According to the
US Defence Department plan by the codename of Virtual Battlefield, all actions and attacks can
be initiated with the use of an advanced electronic system (Ibidem, p. 35 {f.). What is more,
presently the most advanced and comprehensive system of defence against cyber-attackers
belongs to the US Department of Defence, due to the fact that the US military security sys-
tem that is the target of most cyber-attacks worldwide. The average number of cyber-attacks
upon US national defence system computers grew from slightly over 200 in 1994 up to over
40.000 by the end of 2002. That data however may not be regarded as accurate, since accord-
ing to the U.S. Defence Information Systems Agency only one out of 150 attacks can actually
be identified (Ibidem, p. 38 ff.). The cost of repairing the damage caused by cyber-attacks grew
to over 100 million USD in the second half of 2009, as estimated by the US Defence Depart-
ment (see 100 miliondw dolarow za naprawe szkéd wyrzqdzonych przez cyberprzestepcow
(100 million dollars to repair damages caused by cyber-crimuinals ), Gazeta Wyborcza 04.04.2009,
<http://technologie.gazetapl/technologie 1,85253,6478435,1 OO_mlhonow_ dolarow_za_
naprawe_szkod_wyrzadzonych.html> accessed 28 April 2010).

Before April 2007 Estonia prided itself on being one of the most “wired” countries in
the world (due to which it was nicknamed eStonia). In April 2007 the electronic infrastruc-
ture of Estonia became the target of a synchronised attack by hackers, operating primarily
from Russian territory. Estonia blamed Russia for initiating and supporting those attacks
(L Traynor, Russia accused of unleashing cyberwar to disable Estonia, The Guardian, 17.05.2007
<http /fwww.guardian.co.uk/world/2007 /may/17 /topstories3.russia> accessed 29 April
2010). According to Russian authorities, the attacks were a civil initiative; although coordi-
nated by a youth organisation, supported by the Kremlin, called “Nashi” (“Ours”), who
claimed credit for the attack, stating however that it had no support from national authorities
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or the increasing number of intrusions mto the United gtatu electronic infrastruc-
ture, attributed to both state authorities’ and nationals,” show the gravity of the
danger brought about by this new category of IW — cyber-warfare. In the electronic
era, the global community is therefore only as safe as the technology it uses. Since the
development of the international community is aimed at building an international
Information soaetv (that goal is explicitly recognized by; e.g. the European Union in
its 2010 agenda),  the issue of cyber-security and legally permitted self-defence against
cyber-attacks is of growing and urgent importance. Its meaning is enhanced by the alarm-
ing declarations of the authorities of some countries regarded as most probable targets
orauthors of such an attack. For example Russian government representatives express-
ly declare they feel authorised to use nuclear force in response to cyber-attacks. Also
both the Clinton and Bush administrations compared the threats caused by cyber-
attacks to those resulting from the use of traditional weapons of mass destruction.”

(Ch. Clover, Kremlin-backed group behind Estonia cyber blitz, Financial Times, 11.03.2009
<http://www.ft.com/cms/s/0/57 536d5a-0ddc-11de-8ea3-0000779fd2ac.html> accessed
29 April 2010). The recent statement of one of Prime Minister Putin’s closest colleagues
could be regarded as claiming credit for the attack also by Russian authorities (R. Coalson,
Behind The Estonia Cyber-attacks, Radio Free Europe, 06.03.2009 <http://www.rferl.org/
Content/Behind_The_Estonia_ Cyber-attacks/1305613.html> accessed 29 April 2010). For
a thorough analysis of facts and legal implications of the Estonia attacks, see: S. J. Shackel-
ford From Nuclear War To Net War: Analogizing Cyber Attacks In International Law, <http:
//works.bepress.com/context/scott_shackelford/article/1004/type/native /viewcontent >
au,eg%d 29 April 2010; a detailed de%nptlon of the Estonia attacks timeline: . Davies,
Hackers Take Down the Most Wired Country in Europe, Wired Magazine 21.08.2007 <http://
WWW, \Vlred com/politics /security/magazine/15-09/ff estonia> accessed 29 April 2010,

Synchx onized attacks under the codename “Moonlight Maze” were initiated from the Rus-
sian Academy of Sciences, closely bound with the Russian Ministry of Defence and army: These
attacks were aimed at Pentagon databases and the confidential information contained therein.
Again Russian authorities distanced themselves from the attacks (Delibasis, supra note 1, p. 40).

" The codename Solar Sunrise was adopted for a series of attacks conducted in February
of 1998 aimed at secret electronic data of the United States. Using sniffers (programmes searching
electronic records without the awareness of the database administrators) on US Air Force
computers, unknown culprits broke into the databases. IP analysis traced all the attacks to
a service provider in Texas. Further investigation however showed, that that Texas provider
was himself a victim of an attack, initiated from Israeli territory. Israeli authorities initiated
a criminal investigation against the attackers, which resulted in identifying and punishing the
perpetrators (Delibasis, supra note 1, p. 41).

12010 is the EU policy framework for the information society and media. It promotes
the positive contribution that information and communication technologies (ICT) can make
to the economy; society and personal quality of life, 12010 EUROPA <http //ec.europa.eu/
lnformatlon Souety/eeurope/12010/1ndtx en.htm> accessed 29 April 2010.

" Shackelford, supra note 3, p. 5.
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Since the main parties in the information battlefield are the world’s most influ-
ential powers, often equipped with a nuclear arsenal, such as the United States,
Russia or China, it is of key importance to clearly establish the limits of self-de-
fence allowed by international law against cyber-attacks on national databases and
security systems. a

The aim of this article is to look at the present legal order governing the in-
ternational responsibility of states and try to apply it to cyber-attack actions. The
author attempts to define the legal character of cyber-attacks, in particular wheth-
er such attacks may be regarded as constituting acts of international aggression.
Should they constitute “armed attacks”, they would allow a recourse to measures
foreseen by the international legal order, including armed self-defence as envisioned
by Article 51 of the United Nations Charter (UNC). "tis also important to estab-
lish whether the attacked sovereign is entitled to reparations, and if so — when
a cyber-attack can be attributed to a state and its authorities. Since there is not yet
any particular international regulation on that matter, presently one has to apply
already existing international law mechanisms to this new and unique situation.
The author attempts to identify possible new mechanisms as well as required mod-
ifications to existing ones.

*Russia, next to China, is the country most often accused of cyber-attacks, recently also
against Georgia (R. Synovitz, Georgian Government Accuses Russia Of Waging «Cyberwarfare»,
Radio Free Europe, 12.08.2008 <http://www.rferl.org/content/Georgian_Government_
Accuses_Russia_Of_Cyberwar/1190477 html> accessed 29 April 2010; N. Shachtman, Top
Georgian Official: Moscow Cyber Attacked Us — We Just Can’t Prove It, Wired Magazine 11.03.2009
<http://www.wired.com/dangerroom/2009/03/georgia-blames/> accessed 29 April 2010.
Russian authorities continuously refuse to take action against the perpetrators.

" China’s role in cyberwarfare in rapidly increasing. According to the US Congress Com-
mittee, China is the sole national power able to threaten US cybersecurity defences, causing
therefore a real threat to all other states, not in possession of the technology and infrastruc-
ture to withstand a potential attack (2008 Report To the Congress Of the ULS.-China Economic
And Security Review Commission, p. 9, November 2008, http://www.usce.gov). China is also
alleged to be the initiator of most breaches of national database protection systems and stealing
protected data. Chinese authorities however deny any responsibility for the attacks or any
connection with the hackers.

According to Shackelford, over 120 states are investing in electronic infrastructure
which1 allows for the exercise of cyberwarfare (Shackelford, supra note 3, p. 12).

Charter of the United Nations, 26 June, 1945, available at <http://wwwun.org/en/
documents/charter/>



STATE RESPONSIBILITY FOR CYBER-ATTACKS ON INTERNATIONAL PEACE AND ... 143

2. DEFINITION OF AGGRESSION AND CYBER-ATTACKS

According to Article 2 Paragraph 4 of the UNC “All Members shall refrain
in their international relations from the threat or use of force against the territorial
integrity or political independence of any state”. Although interfering with national
databases, archives or electronic infrastructure may certainly be qualified as “using
force”, the general nature of the prohibition in Article 2 Paragraph 4 contains very
few practical means of protecting one’s sovereignty against attacks by another state.
The narrow scope of responses is established in to Article 51 UNC, which confirms
the right of states to resort to self-defence only if they are subject to “an armed
attack.” Therefore the legality of an armed response in self-defence against a cyber-
attack would be determined based on the legal possibility to qualify cyber-attacks
as “armed attacks”.

The UNC does not provide a definition of “an armed attack”. The term clos-
est to “an armed attack” as defined by the UN is “aggression”, therefore when
attempting to define “an armed attack” the definition of “aggression” must be ex-
amined. According to the definition of aggression in the UN in resolution 33 14,
in principle both invasion and an attack against a state’s territory may be qualified
as anact of aggression. A state may also be subject to a counter-attack when it opens
its territory to the armed forces of an aggressor or supports the sending of armed
bands or groups exercising armed force. The above indicates that Resolution 3314
cannot be relied on to qualify an attack on a state’s key infrastructure through its
electronic network as an act of international aggression, since it does not consti-
tute a physical invasion of state territory with the traditional means of armed force.
Such a conclusion is confirmed by indications made in the General Assembly travaux
preparatoirves accompanying resolution 3314, where it was explicitly said that any
other act outside the scope defined, such as ones resulting in economic consequences,
may not be regarded as acts of international aggression.

The scope of the legal exercise of “armed force” allowed by international law
may be defined only when using the definition of “aggression”. As shown above
“aggression” is defined very narrowly and the allowed use of armed self-defence

 Article 3 of the Nations General Assembly Resolution 3314 (XXIX). Definition of
Aggr§§5i011.

" According to Czaplinski and Wyrozumska, such a narrowing of the scope of the defini-
tion was intentional and resulted from the rejection of Brazil’s proposal to include economic
attacks as part of the definition of international aggression (W. Czapliiski, A. Wyrozumska,
Prawo migdzynarodowe publiczne. Zagadnienia systemowe (Public international law. Systemic
issues), CH Beck, Warszawa: 1999, p. 486).
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is excluded against any attacks outside its scope. Since cyber-attacks fall outside
this narrow scope, they may not be relied on as grounds for an internationally
legitimate armed self-defence, contrary to the numerous statements made by na-
tional authorities.

However, the term “use of force”, prohibited by Article 2 Paragraph 4 of the
UNC, has been defined extensively in a sequence of other UN documents and its
scope is much broader. When categorizing cyber-attacks in the context of interna-
tional law this definition may prove very useful.

The Declaration on Principles of International Law concerning Friendly Re-
lations and Co—operatlon among States in accordance with the Charter of the Unit-
ed Nations recognizes any acts of intervention, direct or indirect, “for any reason
whatever, in the internal or external affairs of any other State” as a violation of
international law. It explicitly defines as illegal not only armed intervention, but

“all other forms of interference or attempted threats against the per@onahtv of the
State or against its political, economic and cultural elements™’ . According to its
terms, “no State may use or encourage the use of economic political or any other
type of measures to coerce another State in order to obtain from it the suboxdmahon
of the exercise of its sovereign rights and to secure from it advantages of any kind”'
(emphasis added). A qnmlar - requirement is provided by the Charter of Economic
Rights and Duties of States, which in Article 32 stipulates that “no State may use
or encourage the use of economic, political or any other type of measures to coerce
another State in order to obtain from it the subordination of the exercise of its
sovereign rights” (emphasis added).

These documents would allow for an interpretation that interference with
a state’s critical electronic infrastructure would fall within the “any other type of
measures to coerce another State” and therefore constitute a breach of a legally bind-
ing international obligation. Such a breach may be demonstrated especially when the
measures used were aimed at “coercing another State in order to obtain from it the
subordination” (in the case of attack against Estonia, such subordination would mean
the reversal of the decision relocating the Red Army soldiers monument from the
centre of Tallinn to its outskirts) or “to secure from it advantages of any kind” (e.g.
the “advantages” to any state flowing from the theft of another state’s secrets).

Therefore a cyber-attack may easily be regarded as a breach of an interna-
tional obligation, but at the same time it cannot be regarded as an act of armed

UN General Assembly Resolution 2625 (XX V) from October 24, 1970.
Ibzdem Preamble, point 1.

Ibzdem

7 General Assembly Resolution 3281 (XXIX) from December 12, 1974.
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aggression justifying the self-defence measures foreseen by the UNC (such an inter-
pretation u(plams the response of the NATO countries to the Estonia attacks, when
no actlon against Russia was undertaken in 2007). However, the oppomte Lonclu—
sion may be drawn from the statements of some ULS. legal scholars, ~ as well as UL s
and Russian authorities, who declare the availability of all self-defence mecha-
nisms, including a nuclear response, to any cyber-attack.

3. PRINCIPLES OF STATE RESPONSIBILITY FOR
INTERNATIONALLY WRONGFUL ACTS - A BRIEF SUMMARY

As explained above, while cyber-attacks can hardly be regarded as constitut-
ing “acts of aggression,” they may be regarded as breaches of universal internation-
al obligations, resulting in state responsibility therefore.

The principles for state responsibility for internationally wrongful acts were
initially established by the Permanent Court of International Justice in 1927 in the

" The only action taken by the NATO parties in reaction to the Estonia attack was the
creation of a Cyber Defence Centre of Excellence, the actions of which are headed by Estonia
(M. Chudzinski, Estonia poprowadzi NATO do cyberwojny (Estonia will lead NATO into cyber-
war), Gazeta Wyborcza, 2.04.2008 <http://technologie.gazeta pl/technologie/1,90339,
5081266.html> accessed 29 April 2010).

" Some arguments to the contrary are presented by D. Delibasis, showing that the char-
acter of an armed attack should be defined rather by the consequence it brings than the sort of
weapons used to conduct it (Delibasis, supranote 1., p. 17 ff., see also, D. Delibasis, State Use of
Force in Cyberspace for Self-Defence: A New Challenge for a New Ceniury, 8 Peace Contflict and
Development: An Interdisciplinary Journal 13 (2006), where the author analyses the appli-
cation of the law of war to conflicts in cyberspace).

’ Such an extensive interpretation of Article 51 of the UNC was presented by the one of
the officials from the US Defence Department, who believes that a wide scale cyber-attack
may be regarded as justification for a traditional armed response (Department of Defence,
Office of General Counsel, An Assessment Of International Legal Issues In Information Opera-
tions, May 1999, p. 20 <http://www.au.al.mil/au/awc/awcgate /dod-io-legal /dod-io-legal . pdf>
accessed 29 April 2010). The Department representative went on to say that there is no cer-
tainty regarding the application of international law principles in cyberspace. He referred to
Article 51 of the UNC and stated that according to its provisions a cyber-attack would have to
be regarded as an “armed attack” in order to allow for an armed self defence. However regarding
the scale of a cyber-attack, even if it does not constitute an armed attack, it always endangers
state security. Therefore the consequences of a cyber-attack are much more important than
the means used for conducting it (fbidem, p. 22).

" “An attack against the telecommunlcatlons and electronic power industries of Russia
would, by virtue of its catastrophic consequences, completely overlap with the use of weapons
of mass destruction. (...) Russia reserves the right to respond to an information warfare attack
with nuclear weapons” (see, Shackelford, supra note 3, p. 28).
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Lotus case.” The Court asserted that international law acknowledges the rule of state
responsibility for breach of international obligations and the duty to indemnify for
any damage resulting from such breach. Over time international law practice elabo-
rated a set of framework principles establishing states’ responsibility under mterna—
tional law. These principles require the ascertainment of three plucqulsvtes " First,
there must be a breach of an international obligation and harm to a state interest
protected b} law.” ' Second, the harmful result must be attributable to a state and its
authorities.” International law foresees a number of exceptions to this principle, the
occurrence of which allows a state to free itself from any responsibility. Therefore in
order for a state to be held responsible, a thlrd negative prerequisite must be met:
none of these particular exceptions can apph

Article 3 of the International Law Commission (ILC) Draft Articles describes
in more detail the elements of an internationally wrongful act of a state. An act
may be regarded as internationally wrongful when the harmful action or omission
is attributable to the a state under international law and at the same time that con-
duct constitutes a breach of an international obligation. The term of “constituting
a breach of an international obligation” was fuxthm defined by the International
Court of Justice in the Barcelona Traction decision.” The Court distinguished two
groups of international obligations of a state. The first category consists of erga omnes
obligations, which in principle result from peremptory norms (jus cogens), or in
other words, norms that the state is obliged to fulfil towards the international com-
munity as a whole. The second group of international obligations are those which
bind states bilaterally — inter partes —and result only from a consensual agreements
(usually written, but sometimes also customary) among or between the particular
parties involved.

Z France v. Turkey (the Lotus Case), PCIJ [1927], PCI] Reports, series A, No. 10.

It has to be emphasized that that there is no international, global organization safe-
guarding these principles. These rules, as all of international customary law, are the result of
the common practice of states and it is the states themselves that decide on the way to resolve
disputes resulting from the differences in their perception or application. So far these princi-
ples have only been reduced to writing in a draft of an international treaty done by the Inter-
national Law Commission: Of the Draft Articles on State Responsibility: Titles and texts of
articles adopted by the Drafting Committee, International Law Commission, A/CN.4/L.472;
further referred to as the ILC Draft Articles.).

Ibzdem Art. 3

Ibzdem Art. 5.

, “ Thidem, Chapter V.

Barcelona Traction, Light and Power Company, Limited, Belgium v. Spain, [1970] IC]

Rep 174.
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Article 3 the ILC Draft Articles also stipulates that an act may be attributed
to a state when it is conducted by a representative of a state organ28 or a person
acting on its behalf.”

As mentioned above, the mechanism of international state responsibility also
involves a negative prerequisite. A state may escape international responsibility for
particular reasons foreseen by international law, and in order to be held responsi-
ble, no such reasons may appear. Those grounds, enumerated in Chapter V of the
ILC Draft Articles include: consent validly given by a state (article 29), counter-
measures in respect of an internationally wrongful act (article 30), force majeure
and fortuitous events (article 31), extreme distress, required for the purpose of
saving human life (article 32), state of necessity (article 33) and self-defence, in
accordance with Article 51 of the UNC (article 34).

Consequently, in order to establish the international responsibility of a state
for executing or ordering the execution of a cyber-attack it is necessary, as a first
step, to show the international rule that such an attack violates. The second step of
the analysis consists in attributing such an action to a particular state.

Linking a cyber-attack to the breach of an international norm is rather sim-
ple. As explained above, Article 2(4) of the UNC prohibits the use of force in inter-
national relations and is regarded as a peremptory norm. On the basis of the already
cited UN documents (i.e. the Declaration on Principles of International Law con-
cerning Friendly Relations and Co-operation among States in accordance with the
Charter of the United Nations and the Charter of Economic Rights and Duties of
States) one may qualify attacks on key state infrastructures conducted through elec-
tronic means as “any other type of measure to coerce another State” (emphasis added),
therefore constituting a breach of international law

What is more difficult, however, is the attribution of a cyber-attack to a par-
ticular state, i.e. one that initiated it or permitted it. As mentioned above, a state
may be held responsible for its own actions (actions of its organs) as well as the
actions of private persons acting on its behalf or order. Given the present state of
technological development, determining the physical localization of a computer from
which a cyber-attack was conducted is not extensively difficult. However, the very

* Art. 5 of the ILC Draft Articles, Traditionally acts of state were regarded as those exe-
cuted directly by its government or head of state, or on their direct order. Presently a state may
be held responsible also for acts of its parliament or judicial branch. When responsibility for
the acts of its legislative body is considered, a state may be held responsible for its actions as
well as omissions (e.g. not providing a sufficient protection of the rights of state nationals or
resid%lts ).

" Ibidem, Articles 7 and 8.
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fact of physical localization of a computer used for a cyber-attack does not (and should
not) allow for attributing that cyber-attack to a particular state. Such an assumption
would be unwarranted, since a state cannot be held responsible for the actions of all
its residents operating hardware or software located within its territory. In the tradi-
tional notion of state responsibility, a state is only be responsible for those of its res-
idents it explicitly authorizes to act on its behalf. Proving a formal link between
a state resident and a state authority in the case of cyber-attacks might be exceed-
ingly difficult and thus negate the possibility of any reparations. v

However, a state can also be held responsible for a breach of an international
obligation not only for its actions but for its omissions, i.e. for not preventing
a particular attack to take place.

4. ATTRIBUTION OF A CYBER-ATTACK TO A STATE

Both the legal doctrine and judicial interpretation make clear that a state
may be held responsible not only for its actlons but also for its omissions, in partic-
ular for the failure to exercise due dlhgence "Such an interpretation finds support
in the wording of Article 14(3) of the ILC Draft Articles, which provides that
a state may be held responsible for the conduct of organs of an insurrectional move-
ment, if such an attribution is legitimate under mternatlonal law. As explained by
Crawford in his commentary to the ILC Draft Articles,” this article refers to
a situation in which a state is in “breach of its obligation to prevent a given event”.
Such an obligation is usually formulated as an obligation to render best efforts, call-
ing for a state to take all “reasonable and necessary” measures in order to prevent
a given event, however, without warranting that such an event will not occur.

" Both Russian and Chinese authorities consistently deny any formal links with the cy-

ber—a‘r‘cad\erﬂ

" Czaplifiski and Wyrozumska give an example of breach of the due diligence standard
via neglect to take up measures aimed at protecting particular persons or objects from attacks,
combined with refusal to punish the perpetrators of such attacks and an explicit support of
such acts aimed at harming the interests of third states or persons (Czaplifiski and Wyrozum-
ska, supra note 13, p. 436). All these prerequisites are fulfilled in the case of the Estonia
attacks, particularly in the light of the recent announcement by Russian authorities admitting
their initial support for the actions of the “Nashi” organization; see also L Brownlie, System of
the Law of Nations, Part I, State responsibility, Oxford University Press, Oxford: 1983, p. 45),
where the author points to a legal mechanism for the establishment of state responsible for an
act based on its omission and a breach of international law resulting from it.

] Crawford (ed.), The International Law Commission’s articles on state responsibility:
introduction, text, and commentaries, Cambridge University Press, Cambridge: 2002, p. 140.
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This doctrine identifies state 1espon81blht\ for actions of quasi-legal persons as an
example of such a situation.”” This may be also directly applied to the action of the

“Nashi” organization in the case of the Estonia attacks, where the state of Russia
did not prevent the attacks and took no measures to prevent them.””

In international jurisprudence this mechanism is best reflected i in thL IC] case
concerning the United States diplomatic and consular staff in Teheran.” In its deci-
sion the IC] found, that although the storming of the ULS. embassy in Teheran may
not be attributed to Iran, such finding does not free that state from responsibility.
According to the IC] decision, Iranian authorities may be held responsible for having
“failed to take appropriate steps”, where such steps were evidently necessary. The
Court found that the “inaction” of Iranian authorities was contrary to its interna-
tional obligations to protect the US diplomatic personnel. This inaction constituted
therefore a breach of an international obligation of Iran towards the USA, resulting
from the Vienna Convention on Diplomatic Relations.” As correctly pointed out by
Bratspies and Miller, the Court found that the due diligence standard must be unful-
filled in order to attribute state responsibility to the actions of natural persons.gl

The very same legal construction could be used in the case of a state not
providing sufficient international protection from cyber-attacks conducted by its
residents from its territory. A jus cogens norm obliging governments to protect
the sovereignty and integrity of other states results not only from Article 2 (4)
UNC, but also from a peremptory customary principle of the same substance.
Such an obligation may be understood as encompassing both an intolerability
of any active intrusion into the internal affairs of another state, as well as a due
diligence requirement to prevent such an intrusion into foreign sovereignty from
one’s own territory. As correctly pointed out by Vark, this produces an obligation
on the part of any state from whose territory an internationally wrongful act
is conducted to cooperate with the victim state in a manner necessary to elimi-
nate the harmful act, or — if it may not be prevented —its conscquences " There-
fore if a state itself is not capable of protecting the interests of another sovereign,
it may not allow for private persons acting from within its territory to inflict dam-
age or create danger to that sovereign while protected by the inflicting state’s

Brownhc supra note 31, pp. 162-163.

See also feotnote 3.

Umted States of America v Iran (Diplomatic and Consular Staff in Tehran), [1980] ICJ Rep 3.

Ibzdem p. 29.

" M. Bratspies, A. Miller, Transboundary harm in international law: lessons from the Trail
Smelfer arbitration, Cambridge University Press, Cambridge: 2006, p. 233.

"R Vark, State Responsibility for Private Armed Groups in the Context of Terrorism, Juridica
International X1/2006, p. 192.
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immunity. Under such an interpretation Russia’s refusal to prosecute the perpe-
trators of the attack against Estonia would constitute an internationally wrong-
ful act, while Israeli involvement and punishment of the actors behind the Solar
Sunrise incident exonerates that state from international responsibility.

5. THE NEED FOR INTERNATIONAL REGULATION OF STATE
RESPONSIBILITY FOR CYBER-ATTACKS

In the light of the above considerations, the practical solution to the urgent
problem of legal categorization of attacks on state sovereignty conducted with the
use of internet would be to initiate an international debate on the applicability of
traditional state responsibility principles to this new category of threats to interna-
tional peace and security. In light of the statements made by national authorities
from countries that are susceptible to if not subject to cyber-attacks (i.e. allowing
for nuclear response to cyberwarfare), such a debate seems to be essential. In par-
ticular there is a need for an international consensus on the criteria which have to
be fulfilled by a state in order to avoid international responsibility for lack of due
diligence in protecting other sovereigns from cyber—attacks.” Such an accord would
alleviate the possibility of dangerous reactions by particular states in response to
cyber-threats to their sovereignty. Such a debate should be initiated by determin-
ing the legal character of cyber-attacks and categorizing them, while stipulating
the countermeasures available to the states attacked. In the course of such a de-
bate, the principles for allowable self-defence against cyber-attacks should be set
(e.g. would preventive measures be allowed? If so, of what character?). The sec-
ond crucial issue would be to establish the standards for releasing a state from
international responsibility for not providing due diligence: would the adoption
of specific provisions in national criminal laws be sufficient, or rather would state
authorities be required to effectively initiate a criminal investigation? It should
be also clarified whether a due diligence standard can be set post factum — after an
attack has already taken place.

The analysis provided in this article may serve as a starting point for such
a debate. It seems clear that state responsibility must be based on a due diligence
requirement rather than the obligation to show a formal link between the state
authorities and the actions of actual perpetrators. An important element of any
international accord on international responsibility for cyber-attacks would be

kR . . o oo TR . .
Within such a discussion the principle of proportionality might also be discussed in
order to ascertain the scope of counter-measures permitted to a state.
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a debate on the inter nahonal jurisdiction principles to be applied to acts conducted
through the Internet.’ Onl\ such an accord will prevent reliance on far-fetched
analo*neq to exmtnw international reonnes and contradlctorv national reoulatlom .
Such an international consensus could provide the basis for a wider international
agreement on the limits of state jurisdiction and competence in cyberspace.
An international regulatory framework for cyberspace already falls within the scope
of some international organizations, including the UN, through its agenda the In-
ternet Governance Forum (IGF). The IGF could be used as a forum for elaborating
a satisfactory consensus on the issues discussed herein.”” Without a functioning
mechanism for state responsibility for attacks conducted from its territory through
the internet against other sovereigns, the worst case scenario is the unilateral inter-
pretation of the self-defence clause of the UNC by each state, resulting in real-world
armed contflict. Such a potentially catastrophic event should be prevented by all
means possible.

* Aswith all activities in cyberspace, resort to traditional jurisdictional principles is bound
to result in legal chaos, particularly should authorities decide to call upon the effects or the
protective principle. For more on the issue of the application of traditional jurisdiction princi-
ples to cyberspace and its consequences, see: | Kulesza, Internet Governance and the Jurisdic-
tion of States; justification of the Need For an International Regulation of Cyberspace; third
annual meeting of the Global Internet Governance Academic Network (GigaNet), Hyderabad,
India, December 2008 <http://papers.sstn.com/sol3/papers.cfm?abstract_id=1445452>
accessed 29 April 2010.

" An example of such a far-reaching analogy was presented by Shackelford, (Shackel-
ford, supra note 3, p. 27 ff), e.g. through drawing a parallel with the diplomatic law regime,
law of the sea, or telecommunications regulations. Even though those regimes may provide
a good example of how a consensus on the issue discussed may be shaped, their analogical
application could lead to unpredictable results.

This would, however, require serious organisational changes, as the present, open fo-
rum scheme has not fulfilled the tasks asswned to it. More on the summary of IGF efforts:
J. Malcolm, Appraising the Success of the Internet Governance Forum, Internet Governance Project
2008 <www.internetgovernance.org/pdf/MalcolmlGF Review pdf> accessed 29 April 2010.
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INTRODUCTION

Language is not only a way of communicating; it bears the culture, identity,
history and a sense of belonging to a society of those who use it. Therefore lan-
guage needs protection, especially if it is a language of a minority.

There are more than six thousand languages in the world. The sad fact, how-
ever, is that every second week one of these languages dies out. As a consequence,
it is estimated that by the end of the twenty-first century over 90 percent of these
languages will have disappeared. At present there are about 500 languages that are
spoken by less than 10 people.l

In Europe, every seventh European is a member of an ethnic or national mi-
nority, as there are more than 300 minority groups numbering about 100 million
people. In the countries of the European Union (EU) alone there are 37 official
state languages with 3 alphabets, and 53 so-called “stateless” languages, i.e. region-
al or minority Ianguages.z However, only 23 languages are recognized as official
languages of the EUL

Taking into account the above, it is not surprising that regional international
organizations, the Council of Europe and the EU, all consider the language issue as
important. In order to save a language from extinction the state, or rather the rul-
ing majority, has to acknowledge the right of the minority to use the language. Itis,
however, not enough to allow the minority to establish and run schools where all
students are taught in the minority language. Why would a child spend up to
20 years in school using a language he/she will not be able to make use of in every-
day life? Why give a Polish child in Lithuania or a Hungarian child in Slovakia an
opportunity to learn his/her mother tongue if he/she will be only using it at school
and at home?! The recognition of one’s right to use his or her own language not
only in private, but also in official communications, is a vital step towards assuring
the rights of minorities.

In this paper we will analyze the main changes brought by the 2009 amend-
ment of the 1995 State Language Law (SLL), the amended version of which entered
into force in Slovakia on 1 September 2009. This law has significantly changed the
legal framework applicable to language use in Slovakia. In our opinion this new law
is not only a step back in the standard of protection of minorities in Slovakia, but
a breach of international conventions binding upon the country as well.

' Zuchowicz, Katarzyna, Co dwa tygodnie ginie jezyk (Every two weeks a language disap-
pearsz), Rzeczpospolita 06.02.2010.
Charter for the autochtonous national minorities in Europa, Bautzen/Budysin 2006, p. 6:
http://www.fuen.org/pdfs/20060525Charter_EN.pdf, accessed 20 February 2010.
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In the following sections we offer a concise overview of international conven-
tions on language protection, followed by in-depth analysis of the new provisions
of the State Language Law in Slovakia and its impact on the status of minorities in
the country.

1. THE LEGAL FRAMEWORK CONCERNING MINORITY RIGHTS

The Slovak Republic is one of the youngest countries of Europe: it was estab-
lished on 1 January 1993 by secession from the Czech-Slovak Federative Republic.
Historically, its territory was part of the Kingdom of Hungary and the Habsburg
Empire until the end of World War I, which is reflected in the country’s ethnic
diversity. According to the 2001 census, persons of §10V3k ethnicity constitute 85.8%
of the population, Hungarians 9.7%, Roma 1.7% , and others (moqtlv Czechs,
Ruthenians, Ukrainians, Germans, Poles, Croats and Serbs) 1. 99%."

According to Article 6(1) of the Constitution, Slovak is the “state language”
of the country. The rights of national minorities to develop their culture and use
their language “under conditions established by law” are guaranteed by Article 34
of the Constitution. Slovakia has ratified a number of international human rights
treaties, including the International Covenant on Civil and Political Rights, " the
Intexnatlonal Convention on the Elimination of AH Forms of Racial Discrimina-
tion , the European Convention on Human Rights,’ "the Coun(:ﬂ of Europe’s Frame-
vork Convention on the Protection of Nauonal Minorities,” and Eur opean Char-
ter for Regional or Minority Languages. ” Slovakia has also concluded a number of

" The number of Roma is assumed to be much higher than the official figure. According
to the London-based Minority Rights Group there are 480,000 to 520,000 Roma in Slovakia,
which amounts to 8.8-9.6% of the total population (Jean-Pierre Liégeois and Nicolae Gheo-
rghe, Roma/Gypsies: A European Minority, London, Minority Rights Group, 1995).

* The ethnicity of 1% of the populatlon was unidentified. The results of the census are
available on wwwstatistics.sk.

’ Czechoslovakia ratified the Covenant on 23 December 1975; Slovakia became a suc-
cessor on 28 May 1993.

’ Czechoslovakia ratified the Convention on 29 December 1966; Slovakia became a suc-
cessor on 28 May 1993.

" Czechoslovakia ratified the Convention on 19 March 1992; Slovakia became a succes-
sor on, 1 January 1993.

, Slovakia ratified the Convention on 14 September 1995.

? Slovakia ratified the Charter on 20 July 2001
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bilateral international Ueaﬂes that include Prowsu)ns on minority protectlon for
example with Ukraine,  Poland,’ I—Iulwarv and the Czech Republic. -

The creation of an independent Slovak state was accompanied by height-
ened nationalist sentiments, and the protection of the Slovak lan uage was an
important political goal already during the Czech-Slovak federation.' The first law
on the official language in the SIOV rak Republic was adopted shortly after the fall of
the Communist regime in 1990." This was replaced in 1995 by Law on the State
Language of the Slovak Republic (SLL),' “ which recognised Slovak as the only state
language, and required its use in all official communications. It did not provide for
the use of languages of national minorities. In addition, Article 10 of the law con-
tained monetary sanctions for the breach of its provisions. However, Article 3(5) of
the law, which required all written submissions to public bodies to be in Slovak, w: as
annulled by the Constitutional Court as contrary to Article 34 of the Constitution. v

The SLL was fiercely contested by repreqentatlveq of national minorities, and
was subject to significant international eriticism. Foﬂowmo“ the 1998 elections,
the new government decided not to amend the existing law, but instead proposed
the Law on the Use of the Languages of National Minorities to fulfil the prescrip-
tion of Article 34 of the Constitution. This law was adopted in 1999 against the
votes of the parliamentary representatives of the Hungarian minority. The 1999
law annulled the SLL’s provision on monetary sanctions.

a Treaty between the Slovak Republic and Ukraine on Good Neighbourliness, Friendly
Relations and Co-operation, signed in Kiev on 29 June 1993.

" Agreement between the Government of the Slovak Republic and the Government of
the Republic of Poland on Cross-border Co-operation, signed in Warsaw on 18 August 1994,

Treaty on Good Neighbourliness and Friendly Co-operation between the Slovak Re-
public and the Republic of Hungary; signed in Paris on 19 March 1995.

Agreement between the Government of the Slovak Republic and the Government of
the Czech Republic on Crossborder Co-operation, signed in Bratislava on 2 November 2000.

F. Daftary and K. Gal, The new Skovak Language Law: Internal or external politics?,
ECMI Working Paper # 8, September 2000, p. 4.

* Zakon o tiradnom jazyku v Slovenskej republike (Law on the Official Language in the
Slovak Republic), ¢. 428/ 1 990 Zb.

" Zakon o §tatnom jazyku Slovenskej republiky (Law on the State Language of the Slo-
vak Rppubhg) .270/1995Z. z.

" Nalez Ustavného sadu (Decision of the Constitutional Court), dated 26 August 1997,
¢ 260/1997 Z. z. Tt was literally a one-sentence ruling, without any explanation or justifica-
tion w. hatsoever about why the article was unconstitutional.

Daftary and Gal, supra note 14, p. 32.

¥ Zakon o pouzwam jazykov ndrodnostnych mensin (Law on the Use of the Languages
of National Minorities), ¢. 184/1999 Z. z.
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2. THE 2009 STATE LANGUAGE LAW
2.1. The adoption process of the 2009 Act

The 2009 Act is an amendment " of the 1995 SLL. It replaces large parts of
it and thus significantly changes the legal framework applicable to language use.”
It entered into force on 1 September 2009.

The new proposed act, immediately after its presentation in the Parliament,
drew significant criticism from the representatives of the Hungarian minority in
Slovakia and the Slovakian liberal media and political circles.” * After its adoption,
it also became a major source of international conflict between Hungary and Slova-
kia, prompting the intervention of the OSCE High Commissioner on National
Minorities (High Commissioner).”

In response to domestic and international criticism, the Slovak government
adopted the “Principles of the Slovak Government applicable to the Law on the
State Language” (hereinafter “Principles of Interpretation” ) aimed at clarifying
and limiting some of the laws’ most controversial provisions. " The legal status of
these “principles” is unclear. The law itself does not foresee any implementing by-
laws. Therefore the Principles of interpretation do not have the form of an official
regulation or ordinance, and as a consequence seem to lack legal force. Moreover,

* The amendment, drafted by the Ministry of Culture, was submitted to the Govern-
ment of the Slovak Republic on 12 November 2008. After being adopted by the Government
on 11 March 2009, it was submitted to the National Council, and was passed on 30 June
2009 as Law No. 318/2009 Coll. It was signed by President Ga§paroviC on 17 July 2009.

,In the article we will refer to the 2009 act interchangeably as “new act” or “amendment”.

http //www.se.sk/c/497 6686 /mikolasik-jazykovy-zakon-je-ako-slotove-nejapne-
vtipy.html , accessed 10 February 2010

" As Knut Vollebaek, the OSCE High Commissioner on National Minorities noted, “the
Parliament adopted the text rather quickly... before receiving the requested opinion of the
HCNM?”, contrary to good practice. See Opinion and Recommendations of the OSCE High
Commissioner on National Minorities on amendments to the “Law on the State Language of
the Slovak Republic”, Organization for Security and Co-operation in Europe, High Commis-
sioner on National Minorities, The Hague, 22 july 2009, p. 2.

"The ¢ ‘principles” were drafted by the Ministry of Culture and adopted by the Govern-
ment without consulting the political representatives of the Hungarian minority in Slovakia
or taking into account the Hungarian government’s comments, dcsplte the High Commis-
sioner’s recommendation. See http://wwwkulugyminiszterium.hu/kum/hu/bal/Aktualis/
Szovivoi_nyilatkozatok/SK_kozl_ 091217 htm, accessed 15 February 2010 and http://
www.osce.org/item/39377 himl, accessed 15 February 2010.
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as they contradict a number of the SLL’s provisions, rather than darifyin%_it they
bring even more legal uncertainty and confusion into its implementation.

2.2. The legislative aim of the 2009 act

The 2009 amendment has had a significant impact on the linguistic rights of
minorities in Slovakia. Its stated aim, however, bears no relation to curtailing the
linguistic rights of minorities. The amendment’s explanatory report refers to the
“deterioration of linguistic culture” as the main reason prompting its adoption,
evidenced by violations of the codified grammatical rules of the Slovak language
and excessive takeover of foreign expressions (especially Anglicisms and American-
isms) . The source of these problems is found to be the inadequate legal regulation,
which did not provide enough competences to state authorities to regulate and
punish the “incorrect” use of the Slovak language.27 The aim of the amendment is
therefore declared as an improvement of the linguistic culture.”

However, in our opinion this was not the real motivation behind adopting
the new SLL. As detailed below, the act significantly increases the areas where the
“official” Slovak language must be used, which obviously has and will have a det-
rimental effect on the use of minority languages. In particular, the newly intro-
duced sanctions do not seem to be proportionate to the stated aim. With regard
to many provisions of the act, it is impossible to imagine situations where a per-
son could be sanctioned for using a dialect of the Slovak language or foreign terms,
leaving no doubt about the real addressees of the sanctions — the users of minor-
ity languages.

” The High Commissioner welcomed the adoption of the principles on 4 January 2010,
expressing its expectation that the authorities will “closely monitor and evaluate the imple-
mentation of the State Language Law”. The High Commissioner reiterated his concerns about
the law, stating that “It is essential that steps taken to promote the State Language Law do not
undermine linguistic rights of persons belonging to national minorities.” See http: //www.osce.org/
item /39377 html, accessed 16 February 2010. This sentence was mis-translated by the Slo-
vakian Ministry of Foreign Affaires to Slovak not as a warning, but as an affirmation that the
steps in fact do not undermine minorities’ linguistic rights, and was explicitly referred to as an
evidence of the High Commissioner’s satisfaction with the law. See http://www.foreign.gov.sk/
servlet/content? MT=/App/WCM/main.nsf/vw_ByID/ID_COBID004B5A332B2C125,
acceszsgd 10 February 2010.

" Explanatory report to the amendment of Law no 277/1195 Col. L. on the State Lan-
guage, No. MK-3972/2008-10/15844, p. 3.

b L bidem.

Ibidem.
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3. THE MAIN CHANGES INTRODUCED BY THE 2009 ACT
3.1. The personal scope of the Act

The amendment increases the circle of persons and organs which are bound
by its provisions. It applies not only to state organs, organs of territorial self-gov-
ernmental bodies at all levels and other bodies of public administration, but also to
“legal persons, natural person-entrepreneurs and private individuals” (Article
1(5)). The law thus confers obligations on purely private bodies and persons, mak-
ing them subject to penalties.

3.2. Competence in codifying the “official” state language

In accordance with Article 2(3) of the SLL, the Ministry of Culture will ap-
prove and publish on its website the “codified version of the state language”. As
a result, a state organ becomes responsible for solely linguistic matters, leaving the
Slovakian Academy of Science or other linguistic institutions, which had an advmo—
ry role in the codification process leading to the amendment, without any role.”

3.3. The use of the state language in official communications

The amended law lists the bodies which must use the state language in offi-
cial communications (Article 3(1)). These include all public bodies. The Principles
of Interpretation list a number of examples of legal persons bound by the law, such
as banks, universities, the Railways of the Slovak Republic, state funding organisa-
tions, etc. All these bodies and their employees have a duty to use the state lan-
guage in official communications. Article 3(2) extends this duty to members and
employees of the army, fire protection services, police forces, transportation, tele-
communication and postal services. Private persons also have a duty to use the state
language in official communications with the bodies listed in Article (3)1.

The amended SLL refers to the Law on the Use of Languages of National
Minorities as constituting an exception to the above rules. However, that law has
a much narrower scope of application than the SLL. It allows for the use of minority
languages only in municipalities where minorities constitute at least 20% of the
population.” Members of minorities living outside of minority areas therefore must

o * See Article 2(2) of the State Language Law before the 2009 amendment.
The following number of municipalities meet the 20% threshold: Hungarian: 504;
Ruthenian: 92; Romani: 54, Ukzainian: 6 and German: 1..See: Addendum 2 to the Initial
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not use their language even if an office clerk, postman or policeman whom they
need to address speaks it (for example, if it is their family member), because in
such situations the SLL applies, and not the Law on the Use of Languages of Na-
tional Minorities. In minority areas, private persons can address public bodies in
the minority language, but the employees of the public bodies have no obligation to
understand and use the minority languages. Even if they do, members of public
bodies cannot use the minority language in communication with each other, but
only in communications with a private person, since the Law on the Use of Lan-
guages of National Minorities applies only to the latter.

If these rules were applied scrupulously, they would have profound implica-
tions for language use, especially among the Hungarians in Slovakia. As Hungari-
ans, contrary to other minorities, tend to live in compact areas with overwhelming
Hungarian majorities, it is common for most public employees in those areas to
speak Hungarian with their colleagues. This does not mean that any Slovak per-
sons living in those areas, whether they speak Hungarian or not, would have to use
Hungarian against their will. The obligation on all public employees to know the
state language and to use it if a client so wishes has existed since 1995, and in prac-
tice has never posed a problem. Now however, all minority members will have to
use the state language outside of the very narrowly defined area of exceptions. There
seems to be no reason other than harassment of minorities to require two Hungar-
ian-speaking policemen in a Hungarian majority municipality to speak with each
other in Slovak, or to oblige a Hungarian-speaking postman or bus driver outside
of the minority areas to address his wife in the state language.

The already ambiguous legal provisions are further confused by the Princi-
ples of Interpretation, which state that in minority areas employees of public bod-
ies may use a minority language in official communication only if they are mem-
bers of a national minority, and there are no other persons present who do not
speak the minority language. *" If this refers to use of the minority language among
employees of public bodies, it goes against the conventional reading of the law: If it
refers to communication with private persons, it introduces an additional obstacle to
the use of the minority language, which is in any case very ambiguous. Would, for
example, the presence of persons not speaking the minority language in the room

Periodic Report of the Slovak Republic under the European Charter for Regional or Minority
Languages, Strasbourg, 20.9.2004.

* Zasady vlady Slovenskej republiky k zakonu Narodnej rady Slovenskej republiky ¢. 270/
1995 Z. z. o $tatnom jazyku Slovenskej republiky v zneni neskor$ich predpisov (Principles of
the Government of the Slovak Republic to Law no. 207/1995 Col. L. on the State Language of
the Slovak Republic, as amended) ¢. 933/2009, p. 1L
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preclude the use of the minority language between two persons wishing to use it in
a separate communication? The Principles of Interpretation provide no clear answer.

Since foreign languages which are not recognised as minority languages in
Slovakia do not fall under any of the exceptions provided by the law; it becomes
illegal for public servants to speak with foreigners in a foreign language they might
both understand, such as English or French. The Principles of Interpretation rec-
ognise this problem, and provide an exception for the use of foreign languages in
official communication for some public bodies (pohce forces, post offices, fire protec-
tion services, etc. ) if their client does not speak Slovak.” This very complicated provi-
sion (its various conditions and modalities stretch the one-sentence-rule over 16 lines!)
only underlines the deficiencies of the law without remedying it, since the Princi-
ples have no force of law and therefore cannot overrule the statute’s provisions.

The amendment does not change the rules concerning written communica-
tion, as this already takes place almost exclusively in Slovak - also in minority areas.
Public documents (such as birth and marriage certificates, etc.) are required to be
written exclusively in Slovak. School diplomas in minority schools constitute an
exception, they can be bilingual. Internal pedagogical documentation of minority
schools could be written in the minority language only before the 2009 amend-
ment; since then they have to be bilingual as well (Article 4(3)).

3.4. Use of the state language in public communications

The SLL not only regulates official communications, but also various aspects
of ‘public communication”, widely understood. Article 5(1) requires foreign tele—
vision and radio programs to be subtitled or re- broadcaqt in the state lanouaﬂe
(with the exception of minority-language radio pro*fram@) *Local public announce-
ments must be released in SlovaI\ first, and can be repeated in a minority language
according to Article 5( 3) Perlodlcal non-periodical and occasional (such as cat-
alogues of museunns, libraries, programs of cinemas, theatres, etc.) publications must
be published in the state lanO“an;e or bilingually in the case of minority languages

(Articles 5(4) and D(D))

* Thidem.

*The Committee of Experts viewed this provision as introducing restrictive requirements
for private television and radio broadcasters offering programmes in minority languages which
should be removed. See: Application of the European Charter for Regional or Minority Lan-
guages in the Slovak Republic, 2nd monitoring cycle, Strasbourg, 18.11.2009, p. 55.

Amdc 5(1)f) of the State Language Law.
" The 1995 Act did not apply to local oral public announcements.
“Asa consequence, for example, cinema offerings in English are illegal under this provision.
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One of the most bizarre provisions of the law, Article 5(7), requires that
scriptures on monuments, memorials and memorial tables be written in the state
language. Other language versions may be present if they are equal in content, are
of the same or smaller size, and come after the Slovak text. Texts not in compliance
with the law must be changed within one year of the entry into force of this provi-
sion, and the costs of the change are born by the owners (Article 11(2)). Historically
protected monuments constitute an exception. However, there are a number of his-
torical memorial engravings around Slovakia which are of local importance but are
not on the list of protected monuments. If this provision is thoroughly implemented,
the owners of these engravings must change them or face sanctions under the law.
It is also unclear whether tombs are covered by this obligation. The Principles of Inter-
pretation claim they are not, however, courts or state authorities might have a different
opinion, which would have a devastating impact on all minority communities.

The 2009 amendment does not change the rules concerning language use
before courts. The proceedings are conducted and all documents are delivered in
the state language, and only persons who do not understand Slovak can use their
language, with the help of a court interpreterﬁs7

The 2009 amendment introduces a requirement that all healthcare and so-
cial care providers communicate with their patients and clients in the state lan-
guage. There is an exception for persons who do not understand the state language,
and for institutions placed in minority areas. However, the exception is of little use
to minorities, since typically they do speak Slovak, and hospitals are often placed in
regional centres outside of the minority areas. There seems to be no reason other
than harassment to explain why; for example, a Ruthenian doctor and her Ruthenian
patient should not be allowed to speak Ruthenian, if they both prefer, in a hospital
placed in a city with less than 20% Ruthenian population.

3.5. Sanctions

The re-introduced " monetary sanctions are one of the most contentious issues
of the 2009 amendment. The Ministry of Culture can impose a fee ranging from
100 to 5000 Euros on public bodies, legal persons and natural person-entrepre-
neurs who violate the Law’s provisions (Article 9a(1)). Sanctions cannot be di-
rectly imposed on employees of these bodies, on private persons, and on healthcare

3: Article 7 of the State Language Law.
" Monetary sanctions were provided for in Article 10 of the 1995 State Language Law,
but this provision was annulled by the 1999 Law on the Use of National Minority Languages.
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and social care providers. Nevertheless, according to general administrative law pro-
visions if a legal person is sanctioned, it can take action against its employee respon-
sible for the violation of the law.

The law provides no guidelines as to which offence should be punished by
sanctions of what magnitude. The Principles of Interpretation list 21 factors which
should be taken into account (such as scope of the illegal activity, its character, repeat
offences, etc.), but provides no further clarification as to what sanctions various acts
“deserve”. The Ministry of Culture will therefore have unfettered discretion is pun-
ishing persons for using unofficial words in public announcements, or for failing to
change the text of a 300-year-old memorial table in accordance with the regulations.

Simultaneously with issuing the sanction, the Ministry specifies a time limit
by which situations contrary to the law must be remedied. If this does not take
place, it issues another sanction, double the first one (Article 9a(2)).

Sanctions can have a gravely disabling effect on the use of languages other
than Slovak. As the amendment’s explanatory report states, the reason for their re-
introduction is the fact that many of the original SLL provisions have not been
implemented in pr. actice.” That is probably true, as many provisions of the law sim-
ply do not make any sense. Hungarian or Ruthenian municipalities in Slovakia quite
likely have not re-written their centuries old chronicles in Slovak, nor replaced
a hundred year old memorial stone table with a Slovak one, because there was simply
nobody who could have benefited from such a measure. The sanctions, however
make the performance of these unreasonable provisions much more pxobable

4. THE NEW LAW’S IMPLEMENTATION

The amendment entered into force only recently; and therefore not many steps
to implement it have been taken so far. Above all, no sanctions have yet been imposed.

v Explanatory report to the amendment of Law no 277/1195 Col. L. on the State Lan-
guage, No. MK-3972/2008-10/15844, p13.

The High Commissioner was highly concerned about the sanction, noting the “too
wide range in the amount of the fine”, the need to “avoid arbitrary interpretation”, and warning
about “the potential impact (even if it is only a perception) of a system of sanctions directed
also at persons belonging to national minorities”. As he explained, sanctions “should be han-
dled with extreme care”, and they “should be exceptional, clearly defined and regularly mon-
itored”. See Opinion and Recommendations of the OSCE High Commissioner on National
Minorities, supra note 23, p. 8. The amended State Language Act hardly satisfies any of these
criteria, and it is not difficult to see that the sanctions are directed mostly or solely at persons
belonging to national minorities.
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After the amendment’s entry into force, post offices in the town of Moldava
nad Bodvou (with almost equal Hungarian and Slovakian populations) were or-
dered by an internal ordmance to use the Slovak language exclusively in internal
and external communications.” This was based on an erroneous interpretation of
the law, since Hungarians constitute more than 20% of the town’s population, there-
fore persons living there have a right to talk to postmen in Hungarian. After the
ordinance was exposed by the media, the directorate of post offices apologized for
the mistake and replaced it with another one which allows postmen in the town to
use Hungarian with customers who request it.

Newspapers also reported an alleged internal ordinance issued by higher
police authorities, ordering members of the police force in the district of Dunajska
Streda, w hich has 80% Hungarian population, to use Slovak in internal communi-
cations.” The existence of the ordinance has not been confirmed, and it was appar-
ently later revoked, but the incident revealed that there is much confusion, even
among officials of the Ministry of Justice, as to what the law requires and what it
does not. Similar incidents of confusion have been exposed by the media. For exam-
ple, a high official of the ruling party stated that the new law forbids weddings to be
performed in Hungarian, since a wedding is a public act, while the Minister of
Culturc responded to journalists that such weddings are not forbidden under the
law.~ The question whether tombstone engravings and memorials are covered by
the law and should be replaced by Slovak ones has similarly been interpreted dif-
ferently by various officials of the Ministry of Culture. It is also unclear whether
historical municipal chronicles should be translated to Slovak entirely; or only the
parts starting from 1996, when the first SLL entered into force.

The initial expcnences have highlighted a highly problematic feature of the
law, namely its lack of dant\ Coupled with the unfettered discretion to impose
high sanctions in enforcement of the ambiguous provisions, the amendment can

! Postarom kdzu slovendinu (Postmen ordered to speak Slovak), Sme, 4.9.2009,
http://www.sme.sk/c/5003738/postarom-kazu-slovencinu.htiml, accessed 20 February 2010.

Yy Dunagskej Strede mali zatpkat’ po slovensky (In Dunajska Streda arrests allegedly take
place in Slovak), Sme, 7.10.2009, hittp://trnavasme.sk/c/505086 6 /v-dunajskej-strede-mali-
zatykat-po-slov enskyhtml, accessed 20 February 2010,

]azviun ému zdkor nie je rozumiet’ (The language law is unintelligible ), Sme, 23.7.2009,
http://www.sme.sk/c/4945169 /jazykovemu-zakonu-nie-je-rozumiet.html, accessed 20 Feb-
ruary 2010

* As the High Commissioner also noted, the “amendments have not improved the
clarity of the State Language Law”, opening the possibility of divergent interpretations. See
Opinion and Recommendations of the OSCE High Commissioner on National Minorities,
supranote 23, p. 1.
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have a significant chilling effect on the use of languages other than Slovak. If the
provisions are so vague and conflicting that even the author of law, the Ministry of
Culture, comes up with contradictory interpretations, ordinary citizens will have
great difficulty adjusting their conduct to it. The fear of sanctions may result in
more caution on their side than necessary, leading to less frequent use of minority
languages even in situations where such use in not forbidden. That this is a very
real possibility is shown by the above examples form Moldava nad Bodvou and
Dunajska Streda, as well as by similar experiences from the period after 1995, when
the sanctions contained in the original version of the SLL resulted in fear and over-
cautiousness on the part of minorities.”

Article 1(2) of the SLL states that the “state language has priority over other
languages on the territory of Slovakia”. It seems that the main purpose of the amend-
ment was to strengthen this principle over any other stated aims. The amendment
has a significant negative impact on minority languages above all by expanding the
scope of the obligation to use the state language.46 The new amendments also destroy
the balance of linguistic rights created by the 1999 Law on the Use of National

Minorities and causes frustration among minorities and tensions at the interna-
tional level, without improving anybody’s situation.

5. LANGUAGE AND PROTECTION OF MINORITIES IN REGIONAL
INTERNATIONAL LAW

In Europe there are two main international organisations which have long
considered the protection of minorities and minority languages as an important
issue, namely the Council of Europe and the EUL The former, as an older organisa-
tion which was set up to promote democracy and protect human rights and the rule
of law in Europe, has prepared two very important international treaties significantly

1 Lanstyak, A Magypar nyelv Szlovikidban (The Hungarian language in Slovakia), Kalli-
graleZOOO,

"As the High Commissioner noted, the rather strict initial State Language Law of 1995
was complemented by the 1999 Law on the Use of National Minority Languages, and the
“interplay between these two pieces of legislation has always been crucial for striking the right
balance between the promotion of the State language and the protection of the linguistic
rights of persons belonging to national minorities in Slovakia”. While the situation has never
been satisfactory for minorities, the “recent years have marked a significant improvement in
striking the required balance”. Opinion and Recommendations of the OSCE High Commis-
sioner on National Minorities, supra note 23, p. 1.
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improving the situation of minorities and their languagu the European Charter for
Regional or Minority Languages (CRML or the Chartu) "and the Framewoﬂ< Con—
vention on the Protection of National Minorities (FCNM or the Conventlon) " The
EUJ as an international oxgamsatlon sui generis, has developed different mechamsms
and tools, like directives. - With the entering into force of thc Lisbon Trcat\ ’ and
the Charter of Fundamental Rights of the European Union the role and compe-
tences of the EU in the field of minority protection have even increased.

However, for the purpose of this article only the main provisions of the CRML
and the FCNM will be subjected to brief analysis in order to determine whether
the revised SLL in Slovakia is compatible with them.”

By ratification of both the CRML and the FCNM, states have agreed not
only to improve the situation of their minorities but to restrain from any measures
which would lower the already existing standards. With the implementation of the
amended SLL in 2009, the freedoms and rights, as concerns the use of their minor-
ity language in speech and writing, of minorities living in Slovakia have been signif-
icantly limited. By passage of the new SLL, Slovakia has breached the provisions of
both the CRML and the FCNM.

5.1. The European Charter for Regional or Minority Languages

The Slovak Republic signed the CRML on 20 February 2001 and ratified it
on 5 September 2001. It entered into force with respect to Slovakia on 1 January
2002. With the ratification of the Charter, Slovakia submitted 7 declarations con-
cerning Articles 1, 2, 3, 8, 10, 12 and 13.

¥ European Charter for Regional or Minority Languages No. 148, Strasbourg, 5.X11992.
The convention was open for signatures since 1992 and entered into force on the 1.3.1998.
As for the 01.03.2010 there were 24 ratifications of the convention. The last ratification was
fnnhsed by Poland on 1.6.2009

* Framework Convention for the Protection of National Minorities No. 157 , Strasbourg,
LIL1995.

" E.g. Council Directive 2000/43/EC of 29 June 2000 implementing the principle of
Lqual treatment between persons irrespective of racial or ethnic origin, OJ L 180.

" The new Art. 2 of the Consolidated versions of the Treaty on European Union and the
Treaty on the Functioning of the European Union (Lisbon Treaty) includes “rights of persons
belongmg to minorities” as an additional value on which the Union is founded.

Art. 21 of the Charter of Fundamental Rights of the European Union prohibits any
discrimination based on any ground such as ... ethnic ..., language, religion or belief, .
membership of a national minority....

" The role and competences of the EU in the field of minority protection cannot be
covered in this article for space reasons.



THE 2009 AMENDMENT OF THE SLOVAKIAN STATE LANGUAGE LAW AND ITS IMPACT ... 167

The ratifying countries are obliged to follow certain objectives and principles53
with respect to regional or minority languages: recognition of the regional or mi-
nority languages as an expression of cultural wealth; respect of the geographical
area of each regional or minority language in order to ensure that existing or new
administrative divisions do not constitute an obstacle to the promotion of the re-
gional or minority language in question; recognition of the need for resolute action
to promote regional or minority languages in order to safeguard them, as well as
the facilitation and/or encouragement of the use of regional or minority languag-
es, in speech and writing, in public and private life. Slovakia as a ratifying party
has bound itself to take into consideration the needs and wishes expressed by the
relevant language groups while determining its policy with regard to regional or
minority languages.

Pursuant to Article 10 of the CRML, as regards the use of regional or minor-
ity languages within the sphere of administrative authorities and public services,
Slovakia has to ensure that the administrative authorities of a district” allow the
right to use the regional or minority languages; that administrative texts and forms
for the population are available in the regional or minority languages or in bilin-
gual versions; as well as allow the administrative authorities to draft documents in
a regional or minority language. For the local and regional authorities the thresh-
old was set higher as the law should: encourage the use of regional or minority
languages within the framework of its regional or local authorities, allow for sub-
missions and applications, both oral and written, in the minority language, as well
as provide publications of regional and local official documents in the relevant re-
gional or minority languages. The Charter also provides the possibility for using
the minority language in assemblies, and the retention of traditional and correct
forms of place-names in regional or minority languages. As already mentioned, its
provisions also cover public services provided by the administrative authorities. In
that respect it has to be ensured, inter alia, that the regional or minority languages
are used in the provision of such services.

In accordance with Article 3(1) of the CRML, Slovakia recognises the fol-
lowing regional or minority languages: Bulgarian, Croatian, Czech, German,
Hungarian, Polish, Romany, Ruthenian, and Ukrainian. As concerns the territo-
rial dimension in which the regional or minority language is used (Article 1(b)

7 Art. 7 of the European Charter for Regional or Minority Languages No. 148, Stras-
bou)rgz1 5.X11992.

* Slovakia is divided into 79 districts, a distric being the basic administrative unit of the
country. The 79 districts constitute 8 regions.
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and AItidL 10), Slovakia decided to uphold its rules that had been implemented
carlier.” Pursuant to the provisions of the Government Ordinance, only munici-
palities that are inhabited by a national minority representing at least 20 % of the
population fulfil the legal requirements to use regional or minority languages.
In 2001 there were 657 such communities.””

'lhe 20% threshold has been criticised several times by the Committee of
Experts.’ Aheadx in the First Evaluation Report it was noted that the 20% thresh-
old was incompatible with the Charter. The report concluded that Article 10 of
the CRML applies also to those municipalities where the regional or minority
language speakers do not attain thc 20% threshold, but represent nevertheless
a sufficient number of spcakus " The Committee of Experts observed that the
20% threshold deprived the Bulgarian and Polish minorities of their rights. Addi-
tionally it was unduhned that this provision was an obstacle for the Croatian and
German minorities,” Subsuquanth in the Second Report the Committee of Experts
urged the Slovak authorities to determine in which additional municipalities, oth-
er than those quahfwng undm the 20% threshold, minorities could make use of
provisions of Article 10.°

In one of the Committees of Ministers of the Council of Europe recommenda-
tions, the Committee of Ministers recommends that the Slovak authorities review

” Section 2 of the National Council of the Slovak Republic Act of 10 July 1999 on National
Mmorltv Languages Use.

*The list of the municipalities was determined by the Government Ordinance No. 221/
1999 Coll., issuing the list of settlements in which citizens belonging to a national minority
constjtute at least 20 per cent of population as of 25 August 1999,

" Initial Periodical Report presented to the Secretary General of the Council of Europe
in accordanu with Article 15 of the Charter for Slovak Republic, Strasbourg 2003, p. 7.

" The Committee of Experts on Issues relating to the Protection of Natlon'd Minorities
is an inter-governmental committee of experts on national minority issues, established by the
Committee of Ministers of the Council of Europe and acting under the aegis of the Steering
Committee for Human Rights. One of its tasks includes drawing on the results of the moni-
toring mechanism of the Framework Convention. For more information consult: http://
www.coe.int/t/dghl/monitoring/minorities/5_intergovwork/dh-min_intro_EN.asp, accessed
19 Mamh 2010.

" Recommendation RecChL(2007)1 of the Committee of Ministers on the application
of the European Charter for Regional or Minority Languages by Slovakia, p. L.

' Recommendation of the Committee of Ministers of the Council of Europe on the ap-
plication of the Charter by Slovakia, Strasbourg, 21 February 2007, p. 9. See also: Advisory
Committee on the Framework Convention for the Protection of National Minorities, Second
Opinion on the Slovak Republic, Strasbourg 2005, p. 22.

Application of the European Charter for Refrlonal or Mmorlty Languages in the Slovak
Republic, 2nd monitoring cycle, Strasbourg, 18.11.2009, p. 5
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the restrictions on the use of regional or minority languages arising as a conse-
quence of the SLL. v

Furthermore, as concerns the SLL, the Committee of Experts in its report
from 2007 highlighted a number of instances where the law expressly imposes the
use of Slovak, thus discouraging the use of regional or minority languages. The
report stressed the need to amend the SLL to bring it into conformity with the obliga-
tions of the Charter. Slovak authorities were encouraged to take the necessary
steps to remove clauses which could lead to unjustified distinctions, exclusions,
restrmtlom or preferences relating to the use of regional or minority languages in
Slovakia.” Addltlonall\, the Committee of Experts encouraged the authorities to
eliminate from their legislation any provision prohibiting or limiting, without jus-
tifiable reasons, the use of regional or minority languages in documents relating to
economic or social life.” It also urged the Slovak authorities to take the necessary
measures to allow and to encourage local and regional authorities to publish their
official documents in the relevant regional or minority Ianguage.65 Even the 2007
Report stated that following the interpretation of the SLL would make the usage of
any language other than §10V3k in the contacts with public services (including public
law authorities) 1mp0551ble “ In the second periodical report on the CRML from
2008, the Slovak authorities had the opportunity to comment on the above men-
tioned remarks and recommendations. As concerns the 20% threshold, the Slovak
government pointed out that the Slovak Republic made a declaration pursuant to
Article 1 (b) of the Charter. This threshold is supposed to be “adequate” and to
“take due account of the interest of persons belonging to national minorities to use
their minority languages in official communication, the situation of individual mi-
nority languages, and the real need to protect them from extinction, as well as of the
duties, legitimate mteruts needs, economic efficiency and other criteria that are of
concern for the state.””’ In the opinion of the Slovak authorities this high 20% level
reflects the large number of national minorities in Slovakia and their high percentage

* Recommendation RecChL(2007)1 of the Committee of Ministers on the ¢ pplication

of the European Charter for Regional or Minority Languages by Slovakia, p. L.
" Recommendation of the Committee of Ministers of the Council of Europe on the ap-

plication of the Charter by Slovakia, Strasbourg, 21 February 2007, p. 6.
_Ibidem, p. 36.
Ibidem, p. 47.
Ibidem, p. 49.
Second periodical report presented to the Secretary General of the Council of Europe
in accordance with Article 15 of the European Charter for Regional or Minority Languages,
Strasbourg, 2008, MIN-LANG/PR(2008) 5, p. 26.

65
66

=N

67
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representation in the population, as well as the countries” administrative classification
structure (a high number of municipalities with a low population).

The Slovak Government did not agree with the recommendation to review
the restrictions on the use of regional or minority languages resulting from passage
of the SLL, emphasizing that it “does not regulate the use of minority languages,
and its application in practice does not restrict the right of persons belonging to
national minorities to use their mother tongue in official communications provid-
ed for under the Slovak legislation in force™ . It was even posited that Slovakia
went further than some of the requirements of the Charter, mtroducmg the use of
minority languages in court proceedings in the entire turlton

However, despite the 2007 recommendations  and the above-mentioned
assurances of the Slovak authorities that the existing legislation on safeguarding
and strengthening the status of the state language (Constitution, SLL and related
regulations) is not in conflict with the right of persons belon%mg to national mi-
norities to use their mother tongue in official communications, the Committee of
Experts noted in its 2009 findings that the SLL expressly imposes the use Of Slo-
vak, thus discouraging the use of minority languages in the relevant areas.”

5.2. The Framework Convention on the Protection of National Minorities

The FCNM is the first legally binding regional multilateral instrument
aimed at the protection of national minorities and specifying the legal principles
which ratified states have to undertake in order to ensure their protection of na-
tional minorities.  Even though the FCNM was agreed upon three years later than
the CRML, it came into force earlier. The FCNM has been ratified by 39 states,”
15 more than the CRML. The Slovak Republic signed the Framework Conven-
tion on 1 February 1995 and ratified it on 14 September 1995. It entered into
force on 1 February 1998.

I bidem, p. 26-27.
I bidem.
" Recommendation RecChL(2007)1 of the Committee of Ministers on the application
of the European Charter for Regional or Minority Languages by Slovakia, p. L.
" Application of the European Charter for Regional or Minority Languages in the Slovak
Repubhg 2nd monitoring cycle, Strasbourg, 2009, ECRML(2009)8, pp. 10-11.
o bidem.
Explanatory report to the Framework Convention on the Protection of National Mi-
norities.
" The convention has been open for signatures since 1995 and entered into force on
1.2.1998. As of 1.3.2010, 39 states ratified the convention, the last being Georgia on 01.04.2006.
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The FCNM acknowledges that the protection of national minorities and of
the rights and freedoms of persons belonging to those minorities forms an integral
part of the international protection of human rights (Art. 1). The Framework Con-
vention guarantees several important rights to national minorities, inter alia: equality
before the law (Art. 4), preservation of the essential elements of their identity,
namely their religion, language, traditions and cultural heritage; and prohibition
of assimilation (Art. 5), freedom of peacetul assembly, freedom of association, free-
dom of expression, and freedom of thought, conscience and religion (Art. 7), right
to manifest religion or belief and to establish religious institutions, organisations
and associations (Art. 8), right to use freely and without interference their minor-
ity language, in private and in public, orally and in writing. Slovakia agreed to en-
sure the possibility to use the minority language in relations between those persons
and the administrative authorities in areas inhabited by persons belonging tradi-
tionally to national minorities, or in substantial numbers (Art. 10). Minorities are
guaranteed the recognition of their surnames (patronyms) and first names in the
minority language and the right to have them officially recognised; the right to
display, in their minority language, signs, inscriptions and other information of
a private nature visible to the public in areas traditionally inhabited by substantial
numbers of persons belonging to a national minority, as well as the right to display
traditional local names, street names and other topographical indications in their
minority language (Art. 11).

It is worth noting that Articles 10 and 11 of the FCINM partially cover the
ratio materiae of the CRML and are therefore essential to the analysis of the new
SLL. The SLL was already a qub]eu: of concern in the first opinion, adopted in 2000
by the Advisory Committee, ~ on the implementation of the FCNM by Slovakia.
Although the Advisory Committee had not, to that date, observed any widespread
negative impact on minority languages of that law, it pointed out that there were
provisions in the SLL, which “could lead to undue limitations on_ the freedom to
receive and impart information and ideas in minority languages.””” The Commit-
tee stressed that such an ambiguous legal situation is unsatisfactory from the point
of view of legal certainty and that it may give rise to negative consequences for
persons belonging to national minorities. Moreover, it underlined that “even in the

" The Advisory Committee is the independent expert committee responsible for evalu-
ating the implementation of the Framework Convention in State Parties and advising the
Comrmttee of Ministers.

" The first Opinion on Slovakia adopted by the Advisory Committee on the Framework
Convention for the Protection of National Minorities in 2000 (ACFC/INF/OP/1(2001)001),
points 33-35.
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absence of sanctions imposed by the authorities for non-compliance, the law in its
current fonn can produce a “chilling effect” extending to legitimate activities of
minorities.”” The opinion’s conclusion was that an amendment of the SLL might
be necessary to ensure that the rights of persons belonging to mmontles are pro-
tected in a clear and comprehensive manner in both law and practice.’ * The Gov-
ernment of the Slovak Republic did not agree with the above-mentioned comments
of the Advisory Committee and opposed the “pertinent proposal” giving, in its opin-
ion, priority to minority languages over the State language. The Slovak Govern-
ment underlined that by signing the CRML Slovakia confirmed its commitment to
ensure the protection and development of minority languages without prejudice to
the use of the state language. It added that “when necessary, appropriate legislative
measures will, undoubtedly, also be adopted” indicating that a change of the SLL
might be needed with the ratification of the new Convention. ”

The third report on the implementation of the FCNM submitted by the Slovak
Republic in 2009 raises the possibility of the draft amendment to the SLL. Accord-
ing to the government the proposed law was supposed to “widen the possibility of
using languages other than the state language (including national minority lan-
guages) in certain areas”. Additionally, the Slovak government asserted that the
amended SLL fully respects the legal status gquo in the area of the implementation
of linguistic rights of persons belonging to national minorities and ethnic groups.
It underlined that none of the provisions of the act narrow down or interfere with
any rights belonging to national minorities. The government went even further,
suggesting that that the “proposed legislation expands the scope of rights of per-
sons belonging to national minorities by introducing certain new statutory rights
in the economic and social field which, since the adoption of the CRML, have not
yet been incorporated into the Slovak legislation” and that “certain Changes have
been proposed to benefit persons belonging to national minorities’ N

Unfortunately, the Slovak government proceeded in a different direction, as
the amendment mentioned in the third report is the one which was approved by
the Government in March 2009 and is the subject of this publication and interna-
tional discussion. The new act took neither the recommendations of the Committee

I bidem.

I bidem.

" Comments of the Government of Slovakia on the opinion of the Advisory Committee
on the implementation of the Framework Convention for the Protection of National Minori-
ties m Slovakia, 2001 (GVT/COM/INF/OP/1(2001)001), point 7.

" Third report submitted by the Slovak Republic pursuant to article 25, paragraph 1 of
the Framework Convention for the Protection of National Minorities, 2009 (ACFC/SR/
MI{2009)008), p. 25.
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of Experts into account, nor the recommendations of the Committee of Ministers of
the Council of Europe. It worsened the position of its own citizens who belong to
a minoxity group.

CONCLUSIONS

The linguistic rights of the Slovak-speaking majority had already been guar-
anteed to a high degree before the adoption of the 2009 amendment. Because of
the widespread use of Slovakian and its knowledge by minority populations, it is
difficult to imagine situations in which Slovak persons would be unable to use their
language in official or other public communications, including entirely minority-
populated municipalities. The purpose of the amendment therefore was not to im-
prove the position of Slovak speakers. Instead, it aims at restricting the use of mi-
nority languages by members of the minorities among themselves. Slovakian is cer-
tainly not an endangered language in Slovakia, as evidenced by the high rate of
assimilation of minorities, manifested by the decrease in their numbers, both in
absolute terms and in terms of the number of municipalities where they constitute
more than 20% of the population.251 If anything, it is the languages of the minori-
ties which require more stringent protection. The findings and recommendations
of the Committee of Experts and of the Committee of Ministers of the Council of
Europe leave no doubt that the SLL, even before being amended in 2009, not only
restricted and discouraged the use of regional or minority languages but also limit-
ed, without justifiable reasons, the use of regional or minority languages in docu-
ments relating to economic or social life, thus worsening the position of Slovakian
citizens belonging to a minority group.

Even if it is still too early to determine the impact and potential damage for
democracy that the amended SLL will have, it is clear that the new law is a signifi-
cant step backwards from the agreed-upon and accepted international standards
established by the CRML and the FCNM. There is no doubt, in our opinion, that
Slovakia is in breach of both the CRML and the FCNM provisions. One may also
expect that the new SLL will be one of the main issues elaborated in future moni-
toring reports for these two treaties.

" Between 1991 and 2001, the number of Slovaks in Slovakia grew by 95,000 persons,
while the number of Hungarians decreased by 49,000 persons.
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Abstract

On 7" October 2008 the ECHR declared inadmissible an application submitted
by PreufSische Treuhand GmbH & Co. KG a. A. against Poland. The applicant company
claimed — on behalf of 23 individual applicants — that Poland violated Article 1 of the
Protocol No 1 to ECHR by illegal expropriation of German property located within
the former German territories east from the Oder-Neisse line which after the World
War II were transferred to Poland. This paper examines the essential questions of
international public law that arise from this case as to the admissibility of the claim.

1. INTRODUCTION

d . 1 . "
On 23 November 2006 the Prussian Trust, representing 23 German citi-
zens, submitted a claim to the European Court of Human Rights (hereinafter ECHR

* Anna Jasinska, M.A. is a lecturer at the Jean Monnet Chair of European Constitu-
tlonal Law, Faculty of Law, Faculty of Law and Administration, University of £édz, Poland.

" Prussian Trust (full original name Preuflische Treuhand GmbH & Co. KG a. A) is a Ger-
man legal entity —a limited partnership founded in 2000 by German “expellees” as “the self-
help organization of displaced persons from private German properties in the expulsion terri-
tories”, source: www.preussische-treuhand.org, See also the expert treatise of W Géralski,
Przejecie whasnodei niemieckiej przez Patistwo Polskie po drugiej wojnie $wiatowej na Ziemiach
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— Court) claiming that the Republic of Poland breached Article 1 of Protocol 1 to
the European Convention of Human Rights (hereinafter ECHR - Convention),
in connection with Article 14 of the Convention, by the illegitimate seizure of their
property and failure to enact any laws — before the claim was filed — providing for
rehabilitation and restitution, and first of all restitution as compensation, i.e. re-
turn of the property subject to claim, located on the territory of the Republic of
Poland, to the claimants; with the option to retain the right to claim material com-
pensation in the event restitution does not take place.

This was not the first attempt of the German “expellees” to raise material claims
before the Strasbourg Court with respect to possessions left on territories that, after
World War II, became part of the territories of other states, and their claims mainly
concern real property situated there. Since the 1970s individual claims brought to
the ECHR (Court) against, among other entities, the FRG and the Czech chubhc
have been consistently dismissed, and since a similar argumentation was used in all
such cases, the Court has worked out a consistent stance in its approach to them. Asa
result one could posit that to a large extent the decision in the cases filed against Poland
are a foregone conclusion. However, owing to the fact that, despite the established line
of jurisprudence of the ECHR (Court), such a large number of claims have been sub-
mitted in a relatively short period of time, the Court came to the conclusion that it is
dealing with an essential problem which is both connected with the application
of the Convention and at the same time a serious political problem. As a result, fur-
ther explanation and clear definition of the ECHR’s (Court’s) position is required.

Zachodnich i Pétnocnych a niemieckie roszczenia odszkodowaweze (Seizure of German prop-
erty by the Polish State after the Second World War on the Western and Northern Territories
and German compensation claims) , Warszawa 2004, http://www.msz.gov.pl/docs/90/
roszezenia_ de.pdf> accessed 10 May 2010, p. 5.

* Convention for the Protection of Human Rights and Fundamental Freedoms of 4"
November 1950, Dz. U. 1993, Nr 61, poz. 284, amended by Protocol no. 11, Dz. U, 1998,
Nr 147 poz. 962; Protocol no, 1 of 20" March 1952.

"E. gcases: X, Yand Z. v G()rmcmy (7655/76,7656/76 and 7657 /76) Decision, ECHR
4 QOctober 1977; May()r and others v. Germany (18890/91, 19048/91, 19342/92 and 19549/92)
Commission decision, 4 March 1996; Malhous and others v. the Czech Republic (33071/96)
Grand Chamber, ECHR 13 December 2000; Bergauer and others v Czech Republic (17120/03)
Decision, 13 December 2005; Von Maltzan and others v Germany (71916/01, 71917 /01 and
10760/07) Decision, 2 March 2003, available at: www.echzr.coe.int.

“Eg g. cases Bergauer, Von ’\/Iaitzcm and also 7 claims against Poland filed after the claim of
the Trust had been submitted, with the same allegations (Fenske, Heuer, Marrek, Stumpe, Toscano,
Von Loesch and Zimmermann), all of which were recognized as inadmissible based on the deci-
sion in the Trust case.
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There{ore the decision on the inadmissibility of the claim was msued by the Cham—
ber without communicating the claim to the Polish government, on 7' " October 2008.°

The aim of this study is to present and assess certain essential problems of
international law which appear in this case with respect to the admissibility of such
acase. At the same time, it must be emphasized that we will limit the discussion to
legal questions, in isolation from political, historical and ethical problems.

2. PROBLEMS CONNECTED WITH SUBJECTIVE COMPONENT
OF THE CASE

As has already been mentioned, Prussian Trust is the principal applicant, and
represents 23 individual applicants (as the Court names them), who consider them-
selves victims (either in their own right or as legal successors) affected by
a breach by Poland of their ownership rights protected by Article 1 of Protocol nr. 1
to the ECHR (Convention), as well as by a breach of Article 14 of the Convention.
The individual claimants are comprised of three categories of individuals: 1) Polish
citizens of German nationality who lived on the territories which after World War I
became a part of the reborn Polish state; 2) German citizens who lived on the former
territories of the German Reich according to the borders of 1937, which became ter-
ritories of Poland after World War II; and 3) citizens of the Free City of Danzw;
This group does not include persons who were displaced later, whose situation might
be viewed differently under Polish, ECHR (Convention), and international law.”

" Instead of a committee composed of three persons, which is a principle in the case of
lndl\qdual claims.

" See the decision in the case of Prussian Trust v Poland (47550/06) Decision, ECHR
7 October 2008 (hereafter referred to as the ECHR (Court) Decision). See also the commen-
tary to this decision M. Krzyzanowska-Mierzewska, Skarga Powiernictwa Pruskicgo — glosa do
orzeczenia ETPCz z 7.10.2008 . w sprawie Preussische Treuhand GmbH & Co. KG A A prze-
ciwko Polsce ( Complaint of the Prusian Trust —a commentary on the judgment of the ECHR of
7.10.2008 in the case of Preussische Treuhand GmbH && Co. KG A A. against Poland ), Euro-
pejski Przeglad Sgdowy 2/2009, pp. 44-47.

" Since the Decision of the ECHR (Court) finds the case inadmissible, this analysis will
not focus on arguments presented in the material part of the reasons for the claim.

See part A, p. 5 of the claim.

’ For more on this issue, see: M. Krzyzanowska-Mierzewska, Problem wywlaszczonej
wlasnosci w orzecznictwie Europejskiego Trybunatu Praw Czlowieka i jego odniesienie do nie-
mieckich roszczen majatkowych wobec Polski (Problems of seizured property in the case law of
the European Court of Human Rights and its relevance for the German property claims against
Poland) [in:] W. Goralski (ed.), Transfer — Obywatelsiwo — Majqtek. Trudne problemy stosunkéw
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The Prussian Trust presents all applicants as expellees (German: Vertriebene),
who either themselves were or their legal predecessors were Germans, and who were
“collectively, without being convicted by a court or by an administrative act, non-
judicially punished by the Polish authorities, and expelled from their homeland, which
made them victims of ethnic cleansing — if indeed not genocide — and which had
already in 1945 been qualified as a crime against humanity if not as a homicide under
international law”;  and who as a result of these actions were deprived of their pos-
sessions — the ownership of real property situated on the territory which after the
World War II became a part of Poland, and thereby found themselves expelled be-
yond its borders. The entire justification of the claim in the case of all individuals is
based on the same assumption, suggesting that their legal situation is identical, and
the major part of such justification includes a general description of the drastic cir-
cumstances surrounding the displacement of German population and all the suffer-
ings connected with the fate of all “expellees”, as they refer to themselves, rather
than setting forth information concerning the legal basis of the applicants’ claims.

However, their description of events does not reflect the reality. The appli-
cants do not constitute a uniform group; and the circumstances pursuant to which
they lost their property and left the territory of Poland (in terms of its post-war bor-
ders) in the cases of particular claimants are highly diversified. At this point we will
not describe in detail the facts concerning each of the applicants, which as a matter of
fact have not been presented in a way allowing for a clear rewnstruc‘aon of the
events. For these findings one may refer to the ECHR (Court) Decision. Howev-
er, it is worth emphasizing that even on the basis of such fragmentary information
only, it may be established beyond doubt that only a few of the applicants were
displaced by Polish authorities. The others were displaced by Soviet authorities or
the Soviet army, and a number of them left their property and moved into Reich
territory before the territories they left became occupied by the Allies, either escap-
ing of their own free will or in planned evacuations carried out by the German
authorities or the German army from July 1944 until April 1945 in order to pro-
tect the German population against the approaching Red Army.

These facts are of key importance to the issue of attributing to Poland con-
duct which, in the view of applicants, violated the Convention and therefore justifies

polsko-niemieckich (Transfer — Citizenship — Property. Difficult problems of the Polish — German
relationship), PISM, Warszawa: 2005, p. 341 et. al,; P. Madajezyk, Wysiedlenia i przesiedlenia
popoczdamskie ludnosci niemieckiej z Polski (Expulsion and resettlement of the post-Potsdam
German Population from Poland), ihidem, p. 41 et. al.

See part A, p. 5 of the claim.

" See: ECHR (Court) Decision, pp. 7-29.
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the admissibility of their claims. According to fundamental, universally accepted prin-
ciples of international legal liability, the possibility of attributing certain conduct to a
state is one of the two necessary CODdlthH‘I creating its liability;
the other is that such conduct violates international law. - These principles form the
basis for the system of the Europcan Convention of Human Rights and the jurisdic-
tion of the Strasbourg Court: the possibility to attribute to a state party that con-
duct which qualifies as a violation of the Conventions is a ratione personae condition
of the admissibility of the claim to the ECHR (Court). In its analysis, the Court of
Human Rights applies classical rules of international law, according to which one
may attribute to a state the conduct of its agencies, conduct of other entities entrust-
ed with certain functions related to elements of state authority, and the conduct Of a
person or a group of persons operating on instructions under the state’s qupervmon
The Court, considering the circumstances in which the applicants had aban-
doned their properties, and in view of those rules, found the claim inadmissible for
subjective reasons applicable to the claimants, who had not been displaced by Pol-
ish authorities but as they admltted themselves they had escaped in fear of the
approaching victorious Red Armx " The Court also referred to the cr owning alle-
gation of the applicants, which in their opinion proved they had been illegitimately
deprived of their possessions in favour of the Polish state and the continuity of the
violation, namely the fact that “they had been forced to leave their property (...),
in circumstances that had amounted to ethnic cleansing and were similar, if not

* See Art. 2 of the Draft Articles on Responsibility of States for internationally wrong-
ful acts, ILC Report 53rd Session, 2001 (LLN. Doc. A/56/10), pp. 43-59, with commentary
approved by the General Assembly of the UN in Resolution 56/83 of 12" December 2001
(heremafter referred to as ILC Draft).

They are expressed in Article 1 of the Convention outlining the scope of obligations of
the state-parties (“The High Contracting Parties shall secure to everyone within their jurisdiction
the rights and freedoms defined i Section ] of this Convention.” — emphasis added), art. 33
(“Any High Contracting Party may refer to the Court any alleged breach of the provisions of the
Convention and the protocols thereto by another High Contracting Party.” —emphasis added), and
Article 34 (“The Court may receive applications from any person, non-governmental organiza-
tion or group of individuals dlaiming to be the victim of a violation by one of the High Contracting
Parties of the rights set forth in the Convention or the protocols thereto.” — emphasis added).

*These are the rules regarding attributability, which are essential for the practice. Aart
from them international law also regulates more gpeuﬁc situations, for instance the problem
of attributing the acts of insurrectionists or of “borrowing” the agencies of a one state by
another. For more on this subject, see chapter I, Articles 4-11 of the ILC Draft and the com-
mentary to it, and also W. Czapliniski, A. Wyrozumska, Prawo miedzynarodowe publiczne —
zagadnienia systemowe (Public international law — systemic issues ), CH Beck, Warszawa: 2004,
rp- S 90-593.

* See ECHR (Court) Decision, pp- 51-52.
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tantamount to, genocide, 1o assuming along this line of argument that the violation
of the Convention in the case of the Trust as a single entity lies in the deprivation of
ownership rights in extraordinary circumstances, assisted by a number of repres-
sive acts that in the opinion of the applicants made up ethnic cleansing, crimes
against humanity or even violation of peremptory norms of international law (ius
cogens). Therefore in order to acknowledge that Poland committed the alleged
breach of the ECHR (Convention), it must be possible not only to attribute an act
of property deprivation to a state but also other acts which in fact fall within the
scope of Article 2 (right to life) and Article 3 (Prohibition of torture) of the Con-
vention.  In this context it seems worth drawing attention to two aspects: first,
despite the fact that the case is based on such argument, the applicants allege “only”
a violation of ownership rights (Article 1 of the Protocol no. 1) in connection with
Article 14 of the ECHR (Convention) (Prohibition of discrimination); secondly
the Court does not develop the thread that these acts are breaches of Articles 2 and
3 of the Convention.

Considering the situation of particular applicants, the Court notes that at
the time when a few persons were actually abandoning their possessions, the Polish
state exercised neither legal nor actual control over the territories to the east from
the Oder-Neisse line; at that time they were still the territories of the Reich, grad-
ually being occupied by the Red Armx Thex were formally placed under Pohsh
control only under the provisions of the Potsdam Agreement of 2 August 1945."
Therefore, in the case of these applicants, it is not possible to attribute the acts of
violence or other conduct which fulfil the requirements necessary to be qualified as
ethnic cleansing or other serious breaches of international law. The same applies to a
special situation of one of the applicants — J. Nikowski, who indeed claimed for lost
real property which belonged to his parents, situated in Silesia (in what was then
Beuten (Byfom), but he pointed out that during the war they lived in K&nigsberg =

" Ividem, p. 49. This argument, along with an extensive description of “inhuman” circum-
stancgs of the displacement, is repeated over and over throughout the eighty-page claim.

Ihzd()m para. 50.

" In the case law of the ECHR (Court) it has been established that an applicant falls
under the jurisdiction of a state against which it files a claim in the meaning of Article 1 of
the Convention if a state exercises “effective control” over the territory. See the judgment in
the Loizidou v. Turkey (15318/89) Judgement, ECHR 18 December 1996, available at:
www.echr.coe.int.

" Official Gazette of the Control Council for Germany 1945, Suppl., p. 13; ZD PISM
1946, p. 3.

Earlier German Kénigsberg, today’s Russian Kaliningrad —essential sequence of changes

of names.
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(Krolewiec) and stayed there after it had finished,g1 which means that they fell not
under Polish but under Soviet jurisdiction.

In this situation the only conduct that might be attributed to Poland with
respect to the first group of applicants and the real property referred to in their
claims includes formal expropriation on the grounds of legal acts approved of by
Polish authorities in regulating the legal status of “post-German” propertleq “On
the other hand, the Court examines its ratione personae jurisdiction in view of the
concept of a composite act in the meaning of the “Draft Articles on Responsibility
of States”,” upon w hl(,h the argument included in the claim concerning the possi-
ble violation is based.” Afcordmg to this principle, only actions defined in aggre-
gate as making up a “composite act” constitute a violation of law; the impossibility
to attribute certain components of that act to a given entity negates the possibility
of attribution of a composite act. The Court reaches this conclusion in this case with
regard to a group of the applicants, owing to impossibility to attribute to Poland those
repression acts “accompanying” the deprivation of properties.

However, in that group of persons with regard to whom the Court does not
exclude the possibility of attributing a breach to the Polish state, there are two cases
which deviate considerably from the standard of “expellee” and require a more indi-
vidual approach which is not undertaken by the Court. These are the cases of L Zie-
bold (no. 1) > and Ch. Heinrich (no. 9) * In the first case we deal with the question
of Jewish property taken by the Polish state as abandoned after the death of the
applicant’s parents, the Goldschmidt family, who before the war were German
citizens of Jewish origin and after the war stayed in Wroclaw (German Breslau).”

The applicant, their daughter, of her own accord left the city when it was
under Soviet occupation and escaped to West Berlin, from where she moved to the
United States of America and later to Israel, and finally after many years she returned

H See paragraph 20 of the ECHR (Court) Decision.

Probably these properties were taken over as abandoned — we do not have detailed
information in this case.

~See Article 15 of the ILC Draft with a commentary,

1 his is developed under point 3.

* The spelling of the name as in the claim, in the Decision of the ECHR (Court) -
Ziebolt, see paragraph 7 of the decision.

See paragraph 15 of the ECHR (Court) decision.

" The case of Ziebold was probably included in the claim of the Prussian Trust for
political and propaganda purposes, in order to give the impression of equalizing Jewish and
German victims of war. The claim of Mrs. Ziebold would probably have had more chances for
success if she had filed it individually and not as a German “expellee,” and if she had referred
to other arguments after she had exhausted legal measures available under domestic law.
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to Germany.28 The actual circumstances described in the claim are not quite clear
since once it is said that the property was forfeited after the death of the applicant’s
mother, whereas at some other point it is mentioned that “since the applicant’s
parents were forcibly prevented from exercising the right of ownership of their
propemty”29 the Polish State became the owner of the real estate, even though that
“forcible prevention” might have been the effect of repressive measures of the Nazi
German Authorities against Jewish people, and property expropriated by Germans
might have been later taken as such by Polish authorities.

There is no doubt that in this case we are dealing neither with “expulsion”
nor forced displacement (the parents of the applicant did not leave the territory of
Poland), nor repressive measures used by the Polish authorities. The only act that
may be attributed to Poland, as in the case of the group described above, is the
formal take-over of ownership rights. In fact the Court notes that Mrs. Ziebold, in
contrast to the other applicants, admits that the property had been forfeited later,
neither during the displacement procedure (nor in connection therewith — com-
ment by the Author), but it does not either draw conclusions from this situation
nor expressly exclude its ratione personae jurisdiction, thereby denying the logic of
its own argument.

The other case mentioned above, that of Ch. Heinrich, also seems problem-
atic. The applicant and her mother were displaced from their farm in 1945 by Pol-
ish militia, which was later taken over by a new owner. However, they did not leave
the territory of Poland. At the beginning they were taken in by their neighbours
and later they returned to a rented room in their former house, where they lived
until 1956. Afterwards they moved to another place in Poland where they lived
until 1989; it should be assumed that at least until that time they were Polish
citizens. With the passage of time hostile behaviours ceased. The applicant left
Poland (it is not clear if she left alone or with her mother) in 1989 and she went
to the FRG on a tourist visa and stayed there. Therefore, similarly as in the case of
Ziebold, we are not dealing with “expellees” even in the meaning of German law;
the applicant and her family do not qualify as so-called “late-displaced persons”.
Considering the facts of the case (presented more precisely than in the case of
other applicants) it can be said that in the period just after the war, the applicant
and her mother were persecuted and treated with hostility, but they were not

* The applicant admits that due to her Jewish origin she was victimized by Nazi Germa-
ny, but during Soviet occupation she managed to escape as a German citizen, in turn her
parents were not deported exactly because of their Jewish origin.

" Literally: “(...) forcibly prevented from exercising the right of ownership (...)”, see para-
graph 7 of the ECHR (Court) decision.
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victims of that repression which is an element of ethnic cleansing or similar viola-
tions of international law. Indeed the expropriation was carried out by Polish
authorities, but no circumstances characteristic for crimes against humanity ac-
companied it, upon which the common argument of the Trust is based. So once
again, if the Court wanted to be consistent it should also in this case exclude ratione
personae jurisdiction.

The above discussion shows that the different situations of individual appli-
cants determines the possibility of attributing to Poland conduct in violation of the
Convention. It seems very difficult or even impossible to treat the claim used by the
Trust as a uniform argument when each case is analysed individually, whereby it
immediately appears clear that a number of them prima facie do not qualify as vic-
tims the alleged ECHR (Convention) violation, as no expulsion may be attributed
to Poland. What is more, the fact that the differences between applicants were not
taken into account by the Trust in its argument in support of its claim actually
turns against them, as it raises doubts as to the correctness of the argument con-
cerning the existence of a composite act and continuity of the violation.

Despite the criticism as to the lack of consistency of the ECHR (Court), at
least in both cases presented above, one should appreciate however the individual
approach taken by the Court in evaluating the facts concerning the applicants, con-
trary to the suggestion of the Trust that their legal situation was identical. Even
with the limited information on each of them that it had, the Court managed to
identify a group for whom it excluded any possibility of attributing to Poland any
acts in violation of the Convention. To some extent the above mentioned incon-
sistency of the Court, owing to the lack of detailed information concerning the
situation of each applicant, may be justified by the Court’s cautiousness not to
exclude its own jurisdiction rashly.

3. PROBLEMS ENCOUNTERED BY THE APPLICANTS
IN SUBSTANTIATING EXPROPRIATION AND CONTINUITY
OF BREACH

According to the principles of the European Convention of Human Rights,
the jurisdiction of the European Court of Human Rights includes ratione temporis
only for the time after the Convention or its Protocols entered into force with regard
to a particular state (in other words after the Convention was ratified by them).”

* Article 59 paragraph 3 of the ECHR (Convention) and paragraph 55 of the ECHR
(Court) Decision.
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This means that the state-parties may bear responsibility under the Convention only
with regard to events that took place after that date. This regulation reflects a fun-
damental principle of international law, according to which a state may only be
held responsible for violating an mtgrnatlonal obligation which was binding upon
it at the time the violation was committed.” Therefore the claims in which the
alleged violations took place before the Convention came into force must be dis-
missed by the Court as madmlsﬂble In the case of the Prussian Trust against Po-
land this time limit is 10" October 1994 — the day on which Poland ratified the
Protocol no. 1 to the ECHR (Convention).

However, prevailing practice in the application of the Convention shows that
in certain special circumstances a case that is based on former events, i.e. those
which took place before the ECHR (Convention) came into force (and sometimes
even before it was created, as in the case discussed) may become a subject of the
Court’s decision, if the events that took place before the ratification created a situ-
ation “going beyond” that date.” The Court accepts the construction of so-called
continuous breach, i.e. when an event which is a source of a violation occurred be-
fore the Convention entered into force, but its effects extend to the period after
this date, therefore constituting a continuation of the violation.” ”

In cases concerning the violations of ownership rights having their origin in
events from before the entry into force of the Convention, the ECHR (Court) is
very cautious in its approach concerning the continuity of breaches. In principle it
recognizes deprivation of ownership as a one-time act which does not create a con-
tinuous state, as the expropriated person ceases to be an owner in possession of
rights protected by Article 1 of Protocol no. 1. This provision states that one may
be deprived of his possessions exclusively “in the public interest and subject to the
conditions provided for by law and by the general principles of international law”,
and therefore cases of expropriation inconsistent with the requirements of the Con-
vention may be brought before the court. However, these requirements are also
binding upon a state only from the moment of ratification, and may not serve as
criteria for evaluating the legitimacy of an expropriation that took place before that
date. Therefore if the expropriation act took place before the ECHR (Convention)

:2 Articles 2 and 13 of the ILC Draft with commentary.

Paragraph 55 of the ECHR (Court) Decision, which repeats the well-established stance
of the Court, expressed earlier in case no. 31443/96 Broniowski v Poland (decision), see para-
;Draph 55 of the ECHR (Court), paragraph 74 and following.

, See: Loizidou, p. 41 and following,

For more on this subject, see Krzyzanowska-Mierzewska supra note 9, p. 335 and

following.
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entered into force with respect to a given state, the Court will not have cognizance
of a claim against that state based on such act. s

The ECHR (Court) only exceptionally declares the existence of a continu-
ous breach in cases concerning the deprivation of possession, namely in situations
where, due to special circumstances in the legal sense, it may not be assumed that
an applicant ceased to be the owner of his/her possessions and from the very beginning
the expropriation could not have been legally effective. In such cases the applicant
is still entitled to his/her ownerdn}) rights, but cannot execute these rights owing
to the state’s continuing violation;” or alternatively he/she is entitled (or should
be entitled) to material claims (e.g. for damaO“eQ) based on his/her “legitimate ex-
pectations” to execute ownership rlghts "The Court decides whether to deal with
such situations by examining each case ad meritum.

Therefore in the case of the Prussian Trust the applicants had to show a con-
tinuity of the breach. In order to achieve this goal they resorted to arguments from
selected areas of international law. Both their argument and the manner in which
the Court approached it require more in-depth reflection and comment.

The starting point for the Trust and persons represented by it is the assump-
tion that the deprivation of possession in their case was illegitimate under interna-
tional law, and moreover that that law was binding at thc time the expropriation
took place, that is at the end and just after World War 11" And not only do “regu-
lar” violations of norms of international law come into play, but their “qualified”
form. According to the applicants deprivation of possessions is only one of the ele-
ments of the conduct that, along with massive deportations carried out in inhu-
mane circumstances, forced labour, and other repressions connected with physical
and mental abuse, persecution, and homicides, along with preventing the “expel-
lees” from coming back to their “homeland”, * constitute a composite act as de-
fined by Article 15 of the ILC Draft (which has already been mentioned in the
previous part of this paper) " In such a case these actions seen in aggregate — both

« ” Tbidem.
, See: Loizidou, paragraph 41 and following,
"In a similar vein, see Krzyzanowska-Mierzewska supra note 9, p. 338. We deal with
such a situation in the Broniowski case.
" The applicants write about events that took place in 1944-1948, see part C.I1I of the
clalm ,paragraph 52.
" This enumeration should exhaust the actions alleged to Poland in the claim.
" <Article 15
Breach consisting of a composite act
1. The breach of an international obligation by a State through a series of actions or omis-
sions defined in aggregate as wrongful, occurs when the action or omission occurs which,
taken with the other actions or, omissions, is sufficient to constifute the wrongful act.
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actions and omissions — make up a violation of international law extending over
the whole period beginning from the first event in the series of such actions and
lasting as long as they are repeated and remain in conflict with international law.
The comment to Article 15 of the ILC Draft specifically points to genocide, apart-
heid, and other crimes against humanity as typical examples of “composite acts”.
The applicants, owing to the nature, subject and factual and historical con-
text of the alleged actions, claim that these actions should be qualified as the crime
of genocide, or at least as crimes against humanity in the form of ¢ ethmc cleans-
ing,” carried out by the Polish authorities against the German nation.” Itis argued
that these crimes, at the time they were committed, already qualified as a serious
violation of peremptory norms (iuris cogentis ) of international law. Therefore, in ac-
cordance with the extemlve interpretation of Article 53 of the Vienna Convention
on the Law of Treaties' " presented by the applicants, all these actions of Poland,
along wrth legal acts regulating the question of seizure of “post-German” posses-
sions ~ and actual appropriations from German citizens on the basis of those acts,
were absolutely invalid and legally ineffective under international law: As a result,
according to the applicants, they could not have led to their loss of ownership rights
even if they were not, as a result, able to exercise their rights effectively. Thereby in

2. In such a case, the breach extends over the entire period starting with the first of the
actions or omissions of the series and lasts for as long as these actions or omissions are
. Tepeated and remain not in conformity with the international obligation.”

In the opinion of the applicants, this is proved even by Article 6 of the Statute of the
International Military Tribunal of 8th August 1945 (http://wwwlawumke.edu/faculty/
projects/ftrials/nuremberg/ Nuremberglndictments hitml Polish Journal of Laws of 1947, no 63,
item 367), defining “crimes against humanity” as one of the categories of crimes for which
the members of the Third Reich were supposed to be ju_%iged.

Vienna Convention on the Law of Treaties of 23" May 1969, Polish Journal of Laws of
1990 attachment to no. 74, item 439 (hereinafter referred to as the CLT).

? See, among other things, ustawa z dnia 6 maja 1945 r. o majatkach opuszczonych
iporzuconych (The Act of 6 May 1945 on left or abandoned property), Dz. U. 1945, Nr 17,
poz. 97; dekret z dnia 8 marca 1946 r. o majgtkach opuszczonych i poniemieckich (The De-
cree of 8 March 1946 on abandoned and post-German property), Dz. UL 1946, Nr 13, poz.
87; dekret z dnia 6 wrzesnia 1946 r. 0 ustroju rolnym i osadnictwie na obszarze Ziem Odzys-
kanych 1 bytego Wolnego Miasta Gdanska (The Decree of 6 September 1946 on the agricul-
tural system and settlement on the area of Regained Lands and former Free City of Danzig),
Dz. UL 1946 Nr 49, poz. 279; dekret z dnia 15 listopada 1946 r. o zajeciu majatkéw panstw
pozostajacych z Pasistwem Polskim w stanie wojny w latach 1939-1945 i majatkéw oséb
prawnych i obywateli tych patistw oraz o zarzadzie przymusowym nad tymi majatkami (The
decree of 15 November 1946 on the seizure of property of states remaining in a state of war
with the Polish state in years 1939-1945 and of property of legal persons and citizens of those
states and on forced management over that property), Dz. U. 1946, Nr 62, poz. 342.
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the case of the Trust we deal with “a continuity of a violation” in the meaning pre-
sented in the ECHR (Court) Decision in the case of Loizidou v. Turkey, in which the
jurisdiction of the court is substantiated by ratione temporis, even though the events
which were the source of the violation took place before it was evoked, and also
long before the accused state became bound by the Convention.

However, while the applicants analogise their situation and the Loizidou case
with regard to illegitimacy and ineffectiveness of expropriation, they are quite aware
of the differences between them. They themselves point to the fact that in the Loiz-
idou case the international legal ineffectiveness of the deprivation of the applicants
of their possessions, in consequence of which they retained their ownership rights,
resulted from the fact that expropriation was carried out by an entity (so-called
Turkish Republic of the Northern Cyprus) which was not recognized by the inter-
national community, which was not a sovereign state, and thereby in principle was
unable to take effective legal actions at either the international or domestic level.™
The Prussian Trust claims, on behalf of the applicants, a similar illegitimacy and
ineffectiveness of the expropriation carried out by authorities of sovereign Poland
inconsistent with iuris cogentis norms, thereby leaving the individual applicants in
retention of their ownership rights.45

The applicants refuse to recognize those earlier decisions of the ECHR
(Court) in cases connected with claims of German “expellees” which referred ex-
actly to this argument for the “continuity of a violation” (Bergauer v the Czech
Republic and von Maltzan v. FRG), the argument being rejected by the Court, which
held the claims inadmissible. They maintain that the Court, in accordance with its
decision in the Loizidou case, is obliged to construe the European Conventlon on
Human Rights under the interpretation rules expressed in the CLT" and hence it
should consider any apphcable norms of international law when it decides the ques-
tlon of its jurisdiction.  Thus, according to the Prussian Trust, the Court errs by
failing to refer to international law regulating the issue of such violations of pe-
remptory norms in its evaluation of the argument for the continuity of a violation
based on its inconsistency with ius cogens. In the Trust case the claimants refer chiefly
to Article 53 of the CLT, applying the previously-presented very broad interpretation,

 See: Loizidou, Pp. 44-47; references in the claim of the Prussian Trust, part CIL, p. 52
and others.

Ibzdem pp. 55-56.

“In particular in Article 31 paragraph 3, letter ¢ of the CLT: “There shall be taken into
account, together with the context: ( J{(¢) any relevant rules of international law applicable
in the relations between the parties.”

" See: Loizidou, p. 43.
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and to principles included in the ILC Draft on international responsibility of states,
in particular to Articles 40 and 41. Since, in the opinion of the applicants, the
actions alleged to have been perpetrated by Poland display the features of “a seri-
ous breach (...) of an obligation arising under a peremptory norm of general inter-
national law” within the meaning of Article 40 of the ILC Draft, along with the
“regular” consequences of international legal responsibility,% the particular conse-
quences provided for in Article 41 also arise; in fact arose and still continue to exist.
They argue that third states are obligated to cooperate in order to put such
a breach to an end, should absolutely deny recognition as lawful of a situation creat-
ed by a serious breach and not render aid or assistance in maintaining such a situa-
tion. The applicants are of the opinion that the afOILanUOHGd obligations a fortiori
apply to the ECHR (Court) as an international court (51C') "In consequence, the
Court itself violates the principles of international law resulting from Article 53 of
the CLT and the ILC Draft by denying its jurisdiction based on temporal restraints,
without accepting the argument of the continuity of a breach in cases of German
“expellees” as was done, for instance in Bergauer or Von Maltzan (where the argu-
ment of genocide or crimes against humanity was already raised). In view of the ap-
plicants, the change in the stance of the ECHR (Court) in the Prussian Trust case
would amount to an action aimed at putting an end to the situation in which a jus
cogens norm is violated.

This argument has not convinced the Court, which finally has found the
case inadmissible ratione temporis. However, in the reasoning to its decision the Court
has not expressed its position with regard to the principal allegations raised by the
applicants in support of their argument for the continuity of a breach. The Court
limits itself to stating that the events upon which they base their claim, among
other things: individual acts of aggression, expulsion and deprwahon of posses-
sions — in fact, not all of which may be attributed to Poland™ —if they are assessed
as a whole cannot be regarded as anything other than more than instantaneous
acts that happened and ended at a certain moment in time and do not give rise to
grounds for claiming a continuity of a breach.” The ECHR (Court) neither explains
its position nor develops this reasoning into a counter argument opposing the con-
cept of expropriation as an element of “a composite act” showing the features of
genocide or at least of crimes against humanity, as argued by the applicants. At the

* The triad: ceasing the violation, guaranteeing its non-repetition, and reparation of the
effects of the violation.
Clalm part C.1], paragraph 61.
For more on this subject, see point 2 of this Article.
" ECHR (Court) decision, paragraph 61.
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same time it is easy to notice a certain discrepancy in the Court’s approach to this
issue, considering the fact that the Court when examining its ratione personae com-
petence excludes it with regard to certain applicants precisely because of the inabil-
ity to attribute to Poland not only expropriation itself, *but also certain “repressive
actions”. To conclude, applying a very favourable interpretation it might be assumed
that the ECHR (Court), by this wording, rejects the argument of the applicants
that the breach was of “a composite act” nature.

The reference of the Court to the Loizidou case and its comparison of it with
the situation in the case of the Prussian Trust creates an even bigger problem. The
Court repeats its position expressed in former case law, without addressing the heart
of the argument presented by the applicants in this case. The ECHR (Court) states
that in the Loizidou case the unlawfulness of the measures upon which the expropri-
ation was made resulted from the fact that they had been undertaken by an entity
which was not recognized in international law as a state and therefore did not have
any legal title to the territory or to its administration, as a result of which the expropri-
ation could not legally come into effect. In turn in the case of the Trust the situation is
different; the Court finds that former German lands were legally handed over to the
Polish state under the Potsdam Agreement, and the course of the Polish-German bor-
der was later confirmed in a number of subsequent border delimitation treaties con-
cluded with both German states individually and finally with a united Germany,~
A few paragraphs earlier the Court points to the fact that Polish acts of law regulating
the issue of expropriation of German people were adopted as a consequence of settle-
ments of the Yalta Conference, the Potsdam Agreement, and agreements of the three
Allied Powers concerning war reparations for Poland, which according to these in-
ternational measures were to be made from German possessions (both state and
private) situated on the territory of Poland and also on “the Regained Territories.”

In conclusion the ECHR (Court) argues that as a consequence of its reason-
ing the arguments of the applicants concerning the existence of a violation of inter-
national law, which violation resulted in the illegality and ineffectiveness of the

See point 2 above and paragraphs 50-53 of the ECHR (Court) decision.

” Uktad z dnia 6 lipca 1950 o granicy panstwowej Polska-NRD (The Border Delimita-
tion Treaty between Poland and GDR of 6 July 1950), Dz. U. 1951, Nr 14, poz. 106; Uktad
z dnia 7 grudnia 1970 o podstawach normalizacji stosunkéw wzajemnych Polska-RFN (The
Agreement concerning the basis for normalisation of the mutual relations of Poland-FRG
of 7 December 1970), Dz. UL 1972, Nr 24, poz. 168 and 169; Uklad z dnia 14 listopada o pot-
wierdzeniu istniejace]j granicy panstwowej Polska-RFN (the Treaty on the confirmation of the
Poland-FRG border of 14 November 1990), Dz. UL 1992, Nr 14, poz. 54. See paragraph 61
of the ECHR (Court) decision.

* ECHR (Court) decision, paragraph 59.
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expropriation acts enacted by Polish authorities and substantiate the continuity of
a breach, should be 1e]ccted

This conclusion of the Court is right; but the problem is that it is based on
inadequate premises. In this part of its reasoning the Court responds to an allegation
that is not raised by the applicants. As we have already emphasized, they are abso-
lutely aware of the difference between the Loizidou case and the situation of the
German “expellees”, they even point out this difference themselves. They do not
question the fact that when the alleged violations “were committed” Poland was
a sovereign state, recognized by the international community and with legal “ad-
ministration” of the former German territories (no matter whether we assume the
German interpretation as ‘management of the territory’ or the Polish interpreta-
tion, based on the wording of the Potsdam Agreement of ‘territorial sovereignty’);
and do not question the course of the border.” * The heart of their ar gument is not
the allegation that a given entity (Poland) was not able to exercise its competence
over the territory effectively owing to a lack of grounds in international law, but
that it exceeded this competence and thereby violated peremptory norms of inter-
national law — ius cogens, which COHSU’EU'EL a line which may not be crossed in the
execution of sovereign rights by a state.” 7

Meanwhile the Court seems not to notice this essential evolution of the argu-
ment of the “expellees”. In the entire text of the decision the notion of a peremptory
(ius cogens) norm of international law” — genocide, crimes against humanity — ap-
pears only when the allegations of the applicants are discussed, and often in an unac-
ceptable “simplified” form (e.g. “serious violations of international law” instead of *
a qenouq breach (...) of an obligation under peremptory norms of general internation-
al law” The applicants” allegations are not addressed in the reasoning of the Court’s
decision. There are two possible explanations for this position: either the ECHR (Court)
misses the heart of the problem in the argument presented by the Trust and mechani-
cally “copies” its established line of jurisprudence, assuming that further claims of the
“expellees” are based on the same allegations; or it consciously avoids taking a stance
on this issue. No matter which explanation is correct, the lack of reference in the
decision of the Court to key arguments of the applicants for admissibility of the claim

Ibzdcm paragraph 61.

CLum part D p. 63.

Ibzdem p. 56.

tis astonishing that the expression mandatory rules of international law is used instead
of the conventional phraqe peremptory norms, which is universally accepted by doctrine; see:
paragiraph 42 of the ECHR (Court) decision.

ECHR (Court) decision, paragraph 58.
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does not speak well for the Court. Actually one may even find fault with the decision
of the Court, that by failing to refer to the peremptory norms of international law
indicated by the applicants, the Court cannot interpret its competence rightly.

At the same time there is no risk that, had the Court addressed the argu-
ments of the applicants concerning the violation of a iuris cogentis norm, the final
conclusion on the inadmissibility of the claim ratione temporis would have been
affected in any way. Just the opposite, it would even strengthen the argument for
the position of the Court.

The argument of the applicants based on allegations of serious breaches of
peremptory norms of international law cannot pass muster, since it contains a fun-
damental error as to the interpretation of intertemporal issues and the application
of international law. The applicants present events from the years 1944-1948, which
were the source of a violation, as genocide or crimes against humanity and claim
that they constitute violations of a iuris cogentis norm binding at the time of those
events. It should be recalled that the concept of a ius cogens norm is a treaty con-
cept, which appeared in international law only in the 1960s and was expressed for
the first time in Article 53 of the CLT. Moreover, the idea of a norm classified by the
entire international community as a norm from which no departure is allowed,
at the time of work on the codification of the law on treaties was not a customary
norm but a de lege ferenda regulation allowing for the further development of
international law; the authors of the Draft expressed their belief concerning the
existence of such norms, but as an example they quoted only the proh1b1t10n on
the use force under the UN Charter — still controversial even todav * The viola-
tions alleged to have been committed by Poland cannot be assessed in view of
a concept unknown to international law at the time these violation were alleged to
have been committed. Therefore they cannot be categorized as serious breaches of
ius cogens norms of international law which form the grounds for the applicants’
argument for the continuity of a violation of Article 1 of Protocol no. 1 to the ECHR
(Conventlon) "In this way their principal argument is refuted, and such a finding

would suffice to recognize the claim of the Trust as inadmissible.

“See the commentary to Article 50 in the ILC Draft: Draft Articles on the Law of Treaties
of 1966, ILC Report, ILCY 1966, vol. IL, pp. 187-94. See also W. Czapliniski, A. Wyrozumska,
Prawo. ngdzvnm odowe ..., pp. 20 and following,

" See also W, Czaplmskl Polskie pozycje prawne wobec Niemiec popoczdamskich w Swietle
prawa miedzynarodowego. Agresia — Terytorium — Obywatelstwo (Polish legal positions towards
post-Potsdam Germany in the light of international law. Agression — Territory — Citizenship)
[in:] W. Géralski (ed.), Polska — Niemcy 1945-2007 Od konfrontacji do wspdlpracy i partnerstwa
w Europie (Poland — Germany 1945-2007. From confrontation to cooperation and partner-
ship in Europe), PISM, Warszawa: 2007, p. 43.
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The argument of the applicants also contains other serious errors as regards
the scope they apply to an issue of international law. Firstly, the alleged violations
cannot be qualified as genocide or crimes against humanity. Even if we disregard
the mtcrtcmporal problems (the crime of genocide was legally defined only in

1948, the notlon of a crime against humanity evolved from the adoption of the
IMT in 1945" ) an examination of the particular elements of features character-
izing these crimes clearly reveals one element missing in the conduct of Polish
authorities as far as displacement of German people is concuned that is the in-
tention to commit a crime as an objective of the state’s pohqf It should be re-
membered that the displacement and expropriation were founded in international
law — in the Potsdam Agreement and in the settlements of the victorious powers,
which had been “imposed” in an almost similar way as in the case of Germans. The
actions of Polish authorities that the applicants consider as violations were taken in
order to execute these settlements. The objective of thc% expropriations was to
satisfy the reparation claims of Poland against Germanv, > and the aim of the dis-
placement was actually to ensure the stability of a new political and territorial or-
der in Europe. The displacement of the German population from the territory of
former Germany in the post-Potsdam borders was designed to avoid, on one hand,
ethnic conflicts on the territories attached to Poland, thereby ensuring safety to
the displaced persons, and on the other hand it was to serve to ensure political
stability by resolving the problem of German minorities in Poland (and not only in
Poland), so blatantly exploited in the then-recent past by the Gmmans in order to
intervene into matters of other states and justify territorial expansion. * These ac-
tions were not aimed to exterminate, destroy, prosecute or humiliate the German
nation. Moreover, the division between expropriation and displacement of German
people, having regard to the objective to be attained, overturns the thesis of the

* Convention on the Prevention and Punishment of the Crime of Genocide of 9 Decem-
ber 1948 Dz.U. 1952, Nr 2, poz. 9,10, see also: http://wwwun.org/millennium/law/iv-Lhum.

(4 ? See footnote 41.

" See e.g. the Statute of the International Criminal Court of 17th July 1998, Articles 6
and 7, and Czapliniski, Wyrozumska, supra note 14, p. 460 and following; Madajczyk, supra
note 9, p. 43 and following.

” For more on this subject, see W. Goralski, Podstawy prawne, przedmiot i program
przewlaszczenia wlasnosci nzcmzcc]ac] na ziemiach zachodnich i pétnocnych na podstawie i w ramach
Umowy Poczdamskiej (Legal grounds, a subject and an agenda for transfer of German ownership
on the Western and Northern Territories on the basis of Potsdam Treaty), [in:] W Géralski
{ed.), Probem odszkodowan, reparacii i $wiadczest w stosunkach polsko-niemieckich 1944-2004
{Problems of compensation, reparation and payments in Polish — German relations 1944-2004),
PISM, Warszawa: 2004, pp. 189-238; Czaplinski, supra note 65, p. 45 and following,

“ Ibidem, pp- 235-236.
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applicants classifying them and all other actions accompanying them as elements
of a “composite act” within the meaning of Article 15 of the ILC Draft on the inter-
national responsibility of states.

The fact that the applicants refer to principles included in the ILC Draft is
also problematic and is used to suggest that we are dealing with binding and even
universally binding international law. Meanwhile, from a formal point of view the
Draft, adopted as a Resolution of the General Assembly of the United Nations, is
not a binding act; on one hand it codifies certain customary rules of international
responsibility, and on the other hand it presents a number of proposals of legal
solutions de lege ferenda, which embody the creative development of international
law: Such is the nature of the Draft Articles on serious breaches of iuris cogentis
norms and the consequences resulting there from.” The applicants instead refer to
the Draft as though it was an international agreement, the provisions of which had
to be considered in the interpretation of the ECHR (Convention) by the Court, or
were even directly binding upon the Court. ¢

In a similar manner, the interpretation of Article 53 of the CLT urged by
applicants concerning the consequences of a conflict with a ius cogens norm also
seems to go too far. In the Convention the effect of invalidity is connected only
with an international agreement which is in conflict with such a norm of interna-
tional law, although the doctrine and practice allows for the possibility to extend it
to other types or sources of international law such as customs or unilateral acts.”
But the applicants make the blanket assumption that the sanction of invalidity re-
sulting from a conflict with peremptory norms of international law also affects in-
struments of domestic law, causing their ineffectiveness ab initio. This view raises
much controversy, and it was expressed only in one decision of the Intcrnatlonal
Criminal Court for former Yugoslavia in the Furundzija case in 1998, " in which it
confused the effects of a violation of a fus cogens norm with regard to a state on the
one hand and an individual on the other b\ treating it as characteristic grounds or
requirements conditioning rpsponﬁblhtx "Since that time no confirmation of such
an effect has been encountered; and both legal doctrine and practice remain very
cautious and sceptical as to the scope of the influence of international law on
domestic order. However, even if we allow for the effect of invalidity of domestic

Sec the comments to Articles 26, 40 and 41 of the ILC Draft.

* In this manner e. g they accuse the ECHR (Court) of violating an obligation provided
for in Article 41 to cooperate in order to put such a breach to an end and in its abqolute denial
of recognizing as lawful its consequences, in case their claim is recognized as inadmissible.

, See Czaplifiski, Wyrozumska, supra note 14, p. 21.

1 " Case of Turundm)a ICTY (IT-95-17/1), see: http://wwwicty.org/case/furundzija/4

See Czapliniski, Wyrozumska, supra note 14, pp. 23-24.
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legal acts in the case concerned, it would not be possible to apply it due to inter-
temporal issues: the acts that are alleged by the applicants to be invalid were adopted
by Poland chiefly in 1946 and at the latest in 1949, whereas the Convention on the
Law of Treaties entered into force in 1980. In addition, the previously-mentioned
Article 53 of the CLT does not codify customary law, but is an element of the pro-
gressive development of the law of treaties; the transformation of this provision
into a customary norm and approval of its extensive interpretation are part of
a process lasting another twenty years and still not finished. As a result, under no
circumstances can one assess the validity of acts issued at the end of the 1940s
under norms that came into force thirty or forty years later.

Notwithstanding the critique concerning certain aspects of the ECHR (Court)
decision presented in this Article, or actually its omissions, its legal and political im-
portance needs to be appreciated. First of all we fully agree with the conclusion of the
decision recognizing the claim of the Prussian Trust as inadmissible owing to inter-
temporal issues, despite the fact that it is based on the established jurisprudence of
the Court instead of the argument relating to actual allegations of the applicants.
There are also two other significant statements made by the Court in its reasoning:
first, confirming that Polish expropriation acts concerning both German state and
private property were issued in order to execute the settlements of the victorious
powers and served to satisfy Polish reparation claims against Germany;’v2 and second-
ly emphasizing the legitimacy of Polish authority over the former German lands un-
der the Potsdam Agreement, further confirmed by the border delimitation treaties
with both German states and later with united Germany in 1990.” Both of these
statements, which are consistent with the well-established position of Poland, ques-
tion the fundamental assumptions of “the doctrine of the expellees”. The decision
of the ECHR (Court) is a further clear signal from the Court that it has neither
legal competence nor political willingness to deal with cases relating to material
claims originating from events of the World War Il and immediately following it.

CONCLUSIONS

In the case of the Prussian Trust against Poland we can identify a surprisingly
large number of problems relating to international law and involving a myriad of
issues: principles of international legal responsibility, law of treaties, the scope in

/i ECHR decision, para. 59.
' Ibidem, para. 61.
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which laws are binding upon a state, iuris cogentis norms and their legal consequences,
and intertemporal problems connected with application of the law. The whole claim
is based on the argument that it falls within the scope of international law, but it is
structured in an erroneous manner.

Unfortunately, the European Court of Human Rights does not refer to the
international legal problems raised by the case, except for its examination of the
admissibility ratione personae of the claim. An adequate approach to the aforemen-
tioned issues would only strengthen the final conclusion on the inadmissibility of
the claims of the Trust.

Nevertheless, one should appreciate the consistency of the Court in its ap-
proach to material claims originating from the events that took place before the
European Convention of Human Rights came into force, and in particular claims
resulting from the events surrounding World War I Owing to such a position, the
ECHR (Court) guarantees that the Convention will only be used as an effective
instrument for protecting fundamental human rights, rather than as a means al-
lowing for “opening” a legal status that has already been closed, both on the inter-
national and national levels.
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This book is interesting attempt to systematize and analyze methods used by
the Appellate Body of the World Trade Organization (WTO) in its interpretation
of WTO agreements. Although the subject is not new (see, e.g. Michael Lennard,
Navigating by the Stars: Interpreting the WTO Agreement, 5(1) JIEL 17 (2002) and
Asif H. Quereshi, Interpreting WITO Agreements. Problems and Perspectives, CUP,
Cambridge: 2006), Van Damme’s work is probably the most in-depth and up-to-
date study on the subject. Moreover, the analysis she presents is illustrated with
a number of examples from WTO jurisprudence, showing the actual impact of spe-
cific interpretative principles on the outcomes of disputes. This constitutes a great
advantage, as other positions tend to discuss the issue of interpretation in abstract
terms without fully explaining how the application of alternative methods have
influenced the scope of specific obligations of the WTO Members.

The book is composed of three parts. The first part (Chapters 1 to 5) pro-
vides the reader with introductory information on the WTO dispute settlement
system, as well as on the process of treaty interpretation. This includes a discussion
on principles of interpretation in general international law, and their formal posi-
tion within WTO law (i.e. the applicability of international law in the context of
WTO). Particularly interesting is Van Damme’s analysis on the question of non
liquet and problems posed by the incompleteness of WTO arrangements.

The second part (Chapters 6 to 9) is the central section of the book. It starts
with the analysis of the WTO approach towards Articles 31-33 of the 1969 Vienna
Convention on the Law of Treatles (VCLT'), provisions that are regarded as basic
guidelines for the process of interpretation of WTO agreements. As Van Damme
recognizes, the text of a treaty plays a predominant role in WTO practice. A specific
provision 1s normally contextualized with a text, preamble and annexes of a partic-
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ular WTO agreement, as well as an agreement or instrument related to the treaty.
A part of the contextualization is also provided by the purpose and object of a trea-
ty. Both elements may be sought in the preamble of a particular agreement, but
also in the Marrakesh Agreement, which is an umbrella treaty for other WTO agree-
ments (Chapter 6). WTO case law also recognizes the relevance of the good faith
principle in the process of interpretation. In practice, this translates into the re-
quirement of effective treaty interpretation, which asks an interpreter to read
different provisions in a harmonious way as to give the meaning to all of them
(Chapter 7). On its face, WTO case law, in line with the normative prescription of
Article 31.3 of the VCLT, also accepts the relevance of extrinsic materials in the
process of treaty interpretation. This includes subsequent agreements made in
connection to the treaty as well as subsequent practise. The WTO dispute settle-
ment bodies have also sometimes referred to Article 31.3(c) of the VCLT. In par-
ticular, the case law has clarified that the rules of international law applicable in
the relations between the parties include general principles of international law
and rules of international customary law. Nevertheless, the exact scope of Article
31.3(c), as shown by the panel report in European Communities — Measures Affect-
ing the Approval and Marketing of Biotech Products, remains controversial (Chap-
ter 9). WTO practice, again in line with the VCLT, makes recourse to Article 32 in
those cases when the application of primary rules leaves the meaning ambiguous or
obscure, or leads to a result that is manifestly absurd or unreasonable (e.g. Panel
Report, Japan — Taxes on Alcoholic Beverages). Moreover, the reference to supple-
mentary means of interpretation is made in order to confirm the results obtained
on the basis of Article 31. The supplementary means include the travaux prepara-
toires and the circumstances of the conclusion of WTO agreements (Panel Report,
US — Gambling) (Chapter 8).

The third part of the book summarizes the previous discussion. Van Damme
correctly concludes that the approach of the Appellate Body, which recognises Ar-
ticles 31-33 of the VCLT as a codified version of international customary rules of
interpretation and accepts their applicability in the context of WTO law, should be
appreciated. Although some calls have been made in the literature to develop more
specific rules of interpretation which would reflect the special character of WTO
obligations and which may diverge from the VCLT principles (e.g. Consultative
Board to the Director-General Supachai Panitchpakdi, The Future of the WTO —
Addressing Institutional Challenges in the New Millennium (WTO, Geneva: 2004),
para. 235), the proponents of this position have failed to offer any coherent and
comprehensive alternatives. On the other hand, as explained by the WTO Direc-
tor-General Pascal Lamy, the reliance of WTO dispute settlement bodies on VCLT
rules constitutes “a clear confirmation that the WTO wants to see itself as being as
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fully integrated into the international legal order as possible” (Pascal Lamy, The
Place of the WTO and its Law in the International Legal Order 17(5) European
Journal of International Law 969 (2006)). Such an approach definitely contrib-
utes to unification of the international legal system. This is true not only on the
methodological level but also with regard to substantive rules, as use of the same
methodological devices by different international tribunals (including panels and
the Appellate Body) probably will lead to a greater convergence in their interpreta-
tive results, or at the very least it will create a common ground for a judicial dia-
logue between various international bodies.

One drawback of the book is its limited analysis with respect to other inter-
pretative principles that are used by WTO dispute settlement bodies. This cata-
logue is broad and includes, among others, the principle in dubio mitius (if the
meaning of a term is ambiguous, that meaning is to be preferred which is less
onerous to the party assuming an obligation), the presumption of consistency
(different terms are understood as having different meaning), and the concept of
evolutionary meaning (generic terms may be interpreted in an evolutionary man-
ner). In which situations are such rules are invoked? How do they relate to the
VCLT interpretative guidelines? What is their precise meaning? Van Damme is
silent on these issues.

What also remains unappreciated in Van Damme’s analysis are those cases
where dispute settlement bodies favour some elements of Articles 31-33 of the
VCLT over others. There are at least two types of such situations: interpretation
that is dominated by the textual analysis (and which may be labelled as extended
textualism ) and interpretation that tends to limit the relevance of non-WTO rules.
Although she admits that the early WTO case law showed overreliance on the
text of the treaty and explains that this “initial ... excessive use of dictionaries ...
was probably instigated by the need to assert its judicial function against the back-
drop of a not fully developed institutional model and under-developed procedur-
al rules in the DSU”, her view on the current practice seems to be overoptimistic
and insufficiently investigated. In particular, one would expect to have a more
elaborated discussion on the question of the legitimacy of WTO decisions and
accountability problems (WTO dispute settlement bodies vis-F-vis WTO Mem-
bers). Employment of strictly textual methods may be seen as a way which helps
to defend against charges of having exceeded their acting powers (particularly if
a dispute is highly politically contagious such as EC — Hormones). Deciding dis-
putes at a technical level, with text playing the central (or even exclusive) role in
the interpretative process allows, at least on its face, to depoliticize the controver-
sy. Such an approach denies the relevance of policy considerations in the dispute
settlement process, since it assumes that a particular issue is decided on the basis
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of a neutral text and does not require the dispute settlement bodies to take diffi-
cult normative decisions.

Despite those critical remarks, Van Damme’s book is definitively an obliga-
tory position for everyone interested in the developments taking place in the field
of international trade law

Lukasz Gruszezyriski
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This book consists of three parts. Part One (chapters 1-3) includes a discus-
sion on morality and human rights. Part Two (chapters 4-7) examines the rela-
tionship between morality and the law of human rights. Part Three (chapters 8-9)
inspects the role of the courts in enforcing human rights law.

In Chapter 1, the author sketches the complexity of problems relating to
moral-rights discourse. He shares the view that morality reinforces the law of hu-
man rights. The author considers morality the starting point of a process which
leads to a formulation of human rights in the language of the law. He reminds us of
the well-known paradigm that modern human rights law is founded on the as-
sumption that every human being has inherent dignity, which is inviolable. The
author emphasises that the origin of this paradigm is deeply rooted in morality.
Morals are as different as people are. Some consider themselves moral, even though
they may deny that humans have any innate dignity. Others behave as if only a few
other human beings, for example those of the same race, have this innate dignity.
More important is finding an accurate answer to the question of the source of
a normative model of morality. There are religious and non-religious grounds for the
inviolability of human dignity. Chapter 2 elaborates the former. The author con-
centrates on Jerusalem-based religions, mainly Christianity, since by his own admis-
sion he is most familiar with them.

Having regard to the Hilary Putnam's metaphor, the author postulates that
the moral image central to human rights stresses the equality and fraternity of all
women and men as sisters and brothers, who in union form one family. He agrees
that the most deeply satisfying way of life which people are capable of is to love
each otheras God loves them. The reasoning common to John Finnis, Ronald Dwor-
kin and Martha Nussbam, examined in Chapter 3, does not convince the author.
According to them, human dignity should be respected out of a basic social emo-
tion, namely compassion. However, they have failed to provide a good explanation
of who we are. The evolutionary biology to which those doctrines refer, lacks cred-
ibility in the author's opinion. Doing away with Rorty's call to abandon human
rights fundamentalism, the author properly observes that the violation of a human
being does not offend certain sentiments but transgresses the normative order of
the world. Therefore, he doubts whether the morality of human rights can stand
up without theological support.
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In Chapter 4 the author asserts that all those who acknowledge the morality
of human rights, whatever the grounds, should take all steps necessary to prevent
human dignity from being violated. In particular, he finds it crucial to urge elected
representatives of nations to pass and implement laws and policies intended to pre-
vent people from abusing each other or otherwise causing unnecessary suffering,
It is necessary that they do not rely on any law or policy which is in breach of prin-
ciples defined in this way. Chapters 5 to 7 follow the transition from the morality of
human rights to the law of human rights in cultural struggles on capital punish-
ment, abortion and same-sex unions.

The author argues that there are no conditions in which it is morally acceptable
to punish a man by depriving him of life. The moral impermissibility of executions is
unconditional. It will always involve treating a human being as if he lacks any in-
herent dignity. Regardless of what atrocities have been committed, the perpetrator
still has his inherent dignity. The author ascertains that ignoring this uncondition-
al principle translates into the acceptance of something less than the morality of
human rights demands. While it would be unreasonable to dispute the basis of the
author's ethics, nonetheless, it is incoherent. He accepts the unintentional killing
of a human being, but not the foreseeable killing of someone. A foreseeable killing
means for the sake of another, for example to save his inherent dignity; given that
an alleged wrongdoer will die otherwise. Does not a judge who sentences a serial
killer to death respect the inherent dignity of the actual as well as likely victims?
Is the Iraqi court which decided to execute Chemical Ali for the massacre of Kurds,
moral or immoral? Neither the hypothetical judge nor the court violates human
rights law;, since the prohibition of capital punishment is not absolute. It seems
that even the morality of human rights law takes into account the utmost wicked-
ness. However, the concept of foreseeable killing allows the author to justify the
morality of later pre-viability abortion. When a pregnancy threatens a woman's life
or health she morally may terminate it in self-defence. She can do the same if the
fetus has a serious genetic abnormality to rescue him from a life of grievous suffer-
ing. The author considers it futile to introduce a ban on early abortions, which in
his opinion is more than the morality of human rights law requires. This is one of
but many interpretations. Indeed, the law of human rights does not refer to abor-
tion. But the statistics show that in the USA, the homeland of the author, thou-
sands of women a year have abortions since the sexual revolution. The calculation
is simple but pretty terrifying. This point provides no better way to expand a dis-
cussion on preventing early abortions than to close it.

The last chapter of Part Two deals with same-sex unions. The author sur-
prisingly derives this right from the inherent dignity principle and turns his at-
tention to the non-discrimination rationale. There is an obvious liaison between



MICHAEL J. PERRY, TOWARD A THEORY OF HUMAN RIGHTS. RELIGION, LAW, COURTS 203

them. As the death penalty put to question whether human beings forfeit their
inherent dignity, it may be said that abortion turns to its acquisition, and the same-
sex unions issue preserves it. Thus, it would be proper to follow the initial line of
argument. The book does not really contribute to the debate in this regard. It echoes
the well-established position of human rights law

Part Three inquires into the role domestic courts in determining public pol-
icy with respect to controversial topics like capital punishment, abortion and same-
sex unions. The author elaborates extensively on the way the US Supreme Court
should take into account the reasoning on these concerns. It could judge against
the death penalty, applying the Eighth Amendment to the American Constitution
which forbids cruel and unusual punishments. As far as abortion and same-sex
unions are concerned, the Fourteenth Amendment could be used in arguing that
any person within the US jurisdiction should enjoy equal protection of laws. The
author concludes that citizens of liberal democracies may perhaps cede the power
to protect human rights, but it should be a restricted judicial penultimacy. The elect-
ed representatives of the people must have the last word. He is correct. This doctrine
accommodates both the importance of empowering courts to protect human rights
and the power of argument in a democracy:.

Although the book is interesting, it does not really succeed in its presumed
purpose. It rather expands widely existing opinions on the subject-matter in both
philosophy and ethics. It does not mention the legal theories of human rights, de-
spite the author's immersion in the world of lawyers, which is emphasised through-
out the book. The book explores to the largest possible degree extracts from other
authors' works, offering quotations and large fragments from them. This consider-
ably impedes the reader in identifying the author's original ideas, and sometimes
even makes it difficult to study.

Katarzyna tasak
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R Allen, R Crasnow and A Beale, Employment Law and Human Rights,

Oxford University Press, 2007, pp. 514;
ISBN 978-0-19-929963-8

The book under review is the product of comprehensive studies and exten-
sive practice by the authors, who are barristers specialising in labour law as well as
human rights. Their intention is to assist other practitioners in understanding the
correlation between the 1950 Convention on Human Rights and Fundamental Free-
doms (the Convention) and domestic law on employment. Their book is an inter-
esting case study, which shows the way the Convention has influenced the British
legal system in the field of employment law. Nevertheless, it does not pretend to be
an all-embracinglecture on employment issues. The book rather aims to explain when
and how the Convention might be applied in national context. As compared to the
first edition, the second one examines developments that have taken place in juris-
prudence and to which A. Beale, as a new co-author, has undoubtedly contributed.

The book focuses on these human rights which have had an acute impact on
employment law. According to the authors, this category includes the prohibition
of slavery and forced labour, the right to a fair trial, the right to respect for private
and family life, freedom of thought, conscience and religion, freedom of expres-
sion, freedom of assembly and association, prohibition of discrimination as well as
the right to peaceful enjoyment of possession. Each of these is the subject of a sepa-
rate chapter, except for non-discrimination, which discussed in two chapters. The
possible relevance of the rights to education and to free elections is noted, but only in
a few words. More than briefly the authors also observe that the right to marry may
also be an issue, while a single person may also be discriminated against because of
their marital status. They identify the significance of Article 3, which forbids torture
and inhuman or degrading treatment or punishment and which is deemed applica-
ble in the most severe cases of workers’ persecution. Yet, lacking further explanation
of this issue, the book disappoints in this regard. The authors successfully prove
that the Convention has affected employment law in many ways. Nonetheless, the
equality issue preoccupies the book. This is also a direction that I wish to follow:

British employment lawyers almost certainly perceive discrimination from
the perspective of distinct statutory provisions. They recognise that the definition
of discrimination will vary in any particular piece of legislation. The differences
reflect on their different subject matter. The reason for the different approaches is
that while in cases of discrimination based on race, religion, belief and sex, law
assumes that a person’s race, religion, belief and sex should be irrelevant to the
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treatment she or he receives, in cases of discrimination based on disability, pregnancy
or maternity, three examples reviewed in the book, these conditions are relevant to
a treatment a person receives. The legislation allows that a disabled or pregnant woman
may require special protection in order to achieve substantive equality. Different
situations may require different treatment. The Convention links these different con-
cepts of discrimination, given thata particular context s decisive for the kind of treat-
ment.” The great number of regulations in British law relating to discrimination
reflects its grounding in the width of coverage of the Convention.” ’ For this reason,

it is necessary to outline the considerations that underlie some of them.

The authors point out that the HRA has advanced progress in the field of
disability rights, especially in the area of mental health. It has enabled the handi-
capped to challenge workplace discrimination. Since the Botta v Italy judgement,
the state has a duty to enable access for the disabled to basic economic and social
activities. This decision has prompted British courts to take affirmative action in
relation to the disabled. The book refers in this respect to R (A, B, X and Y) v East
Sussex CC and the Disability Rights Commission ( NO,Z)J case. The court stated that
physical and psychological integrity, as understood under the Convention, implies
the right of the disabled to participate in the life of the community. This is marked
by a positive obligation on the part of a state to take any appropriate measures to
ensure that isolation will not prevent these individuals from the development of
their personality. As this ruling is concerned with the lack of access policy adopted
by the local authority, one may apply it only mutatis mutandis to employment dis-
putes. Regrettably, the authors do not mention the more pertinent jurisprudence.
On the other hand, they recognise an increasing number of cases where workers
with HIV/AIDS have suffered adverse effects at work. Such persons are considered
to be disabled whether having developed any symptoms or not, and therefore, the
DDA applies to their claims. Furthermore, as ruled in H v N, the Convention im-
plies that careful attention must be paid to these workers,”

The book invokes here the case of Archibald v. Fife Council, UKHL 32, [2005] 1 ICR 954.

" See e g Thlimmenos v Greece, (2001) 36 EHHR 15, para. 44.

There are 36 acts, 38 statutory instruments, 11 LOdﬁb of practices, and 12 directives and
recommendations. The principal are: the 1970 Equal Pay Act (EPA), the 1975 Sex Discrim-
ination Act (SDA), the 1976 Race Relations Act (RRA), the 1995 Disability Discrimination
Act (DDA) and the 1998 Fair Employment and Treatment (Northern Ireland) Order (FET),
the 1998 Human Rights Act (HRA). The 2006 Equality Act, passed in order to consolidate
previous legislation, in the opinion of the authors did not achieve its aim.

_(1998) 26 EHRR 241.

7 [2003] EWHC 167.

“[2003] EWCA 195.
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It is worth noting that subsequent to the last edition of the work under review,
the 2003 Employment Equality (Sexual Orientation) Regulations (SOR ) have come
into force. They were enacted to ensure the proper interpretation of the Conven-
tion as it was accepted in the numerous cases of homosexuals. According to these
judgments, when an employer dismisses an employee because he or she has exhib-
ited a particular sexual orientation at work, an employment tribunal could hold
the infringement of the employee’s right to respect of their private life as being
relevant to the prohibition of discrimination. The SOR introduce a ban prohibiting
employers from discriminating against workers by reason of their sexual preferenc-
es, whether directly or indirectly, or their victimisation or harassment. As the au-
thors properly observe, it is a useful tool in facilitating workers’ protection against
discrimination on the grounds of sex.

Discrimination in the workplace also occurs on grounds of religion or be-
lief. This is where Article 9 of the Convention may be engaged. Those who are
members of public services (local authorities and central governments) have the
possibility to assert Article 9 rights directly against their employers. Other workers
will have to appeal to Article 9 indirectly. As the authors suggest, relying on Malik
and Mahmud v BCCI' and the HRA, it would be necessary to argue that the default
term of trust and confidence has to be constructed in accordance with Article 9.
The Court of Appeal dealt with the latter point in Copsey v WWB Devon Clays
Ltd.,” where a Christian worker was unwilling to work on Sundays on a regular basis
and did not agree to a change in his contract of employment. The judges noted that if
respect for the right to manifest one’s religion is to have meaning in a democracy, it is
not possible to say that an employer is acting justly when it simply ignores the need
to seek a reasonable accommodation. However, the judges did not reach
a consensus that the case could be decided solely on the basis of the Convention or
employment law. Thus, the situation is unclear. In 2003 the Employment Equality
(Religion or Belief) Regulations (RBR) were introduced in the Great Britain in
order to implement the 2000 Employment Equality Directive. They forbid any form
of discrimination in employment. There are close links between the RBR and Article
9 of the Convention. The term religion is to be defined broadly, as accepted in the
case law of the Convention. The authors give the example of Kokkinakis v Greece. a
On the other hand, although the RBR offer antidiscrimination protection to those

" See, among many authorities: Lustig-Prean and Beckett v. UK, (2000) 29 EHRR 548;
Smithqand Grady v. UK, (2000) 29 EHRR 493,
. [1998] AC 20.
10[2005] ICR 1789.
(1994) 17 EHHR 397.

9
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who have faith in the supreme nature of the Jedi Knights,“ they are not intended
to cover political beliefs. ~ Only in the Northern Ireland there is explicit protection
on the grounds of political convictions under the FET, which was a prerequisite of
the peace process, as the authors rightly stress.

The book is well written and informative. It will have a great inpact on the
dissemination of knowledge on Convention-related jurisprudence in the area of
employment relationships. It enables all those who are interested, not only in the
social and economic but also the political aspects of employment, to become ac-
quainted with the most important European treaty in this regard. Readers will
probably acknowledge that the Convention may influence employment relation-
ships more considerably than is commonly recognised.

Katarzyna tasak

u Hansard HL debates, col 1110 (13 July 2005).

Baggs v Fudge ET, case no. 1400114/05, judgment, 23 March 2005. The claimant was
refused a job interview due to his membership in the British National Party. The employment
tribunal decided that the RBR did not apply as the organization involved, has a political not
a religious or a philosophical ethos.
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Facts:

A regional prosecutor in K., on the basis of Article 603 § 1 of the Polish Code
of Criminal Procedure (CCP), applied for a permission to extradite to the United
States of America the Polish and American citizen R.C., who was sought by the
Court in Florida (USA) in order to conduct a trail proceeding related to the follow-
ing crimes: fraud with the use of telegraphic transfer, postal fraud, false statements
and perjury. The Regional Court in K. held that the extradition of R.C. in order to
conduct the above trial was legally not available.

In the reasons for the judgement, the Regional Court in K. explained that its
decision was taken as a result of the existence of the absolute and negative extradi-
tion prerequisite specified in Article 604 § 1 point 1 of the CCP. In particular, it
observed that, despite the 2006 amendment to the Polish Constitution, its Article
55§ 1 and Article 604 § 1 point 1 of the CCP provide a general prohibition against
the extradition of Polish citizens. Although the amendment added a new paragraph
2 to Article 55, which established exceptions to the above prohibition (“extradi-
tion of a Polish citizen may be granted upon a request made by a foreign state or an
international judicial body if such a possibility stems from an international treaty
ratified by Poland or a statute implementing a legal instrument enacted by an inter-
national organisation of which the Republic of Poland is a member”), this related
only to execution of the European Arrest Warrant and fulfilment of international
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obligations arising from the ratification by Poland of the Statute of the Internation-
al Criminal Court.

The Court emphasised that the 1996 Extradition Treaty between Poland and
the USA (Agreement of 10 July 1996, Journal of Laws of the Republic of Poland
(Dziennik Ustaw) 1999, No. 93, item 1066) had not been ratified upon prior con-
sent granted by statute and had to be regarded as a legal act of lower rank than the
statute (i.e. CCP). Consequently; one could not apply the rule on conflict of laws
provided by Article 615 § 2 of the CCP, which excluded applicability of the CCP to
those cases where an international treaty to which Poland was a party provided
otherwise. Thus according to the Court, the primacy of the CCP prohibited the
extradition of a Polish citizen on the basis of the bilateral extradition agreement. In
particular, Article 604 § 1 point 1 of the CCP, which established such prohibition,
had priority over article 4 paragraph 1 of the Extradition Treaty between Poland
and the USA. This treaty would exclude applicability of Article 604 § 1 point 1 of
the CCP only if it had been ratified upon prior consent granted by statute. The
court also added that vague and imprecise wording of article 4 paragraph 1 of the
Extradition Treaty could not exclude the applicability of the constitutional norm,
which prohibited Poland from extradition of its own citizens.

The Public Prosecutor General initiated a cassation appeal with the Supreme
Court. He contended that the Extradition Treaty constituted an act of internation-
al law, which had been adopted in proper form and which bound Poland. Conse-
quently, the Regional Court, in applying Article 604 § 1 point 1 of CCE, violated
Article 615 § 2 of the CCP.

Judgement:

The Supreme Court observed that the Extradition Treaty was an act of inter-
national law, which had been adopted in proper form and which bound Poland.
It added that the treaty constituted a specific source of domestic law: The Supreme
Court criticized the Regional Court for not taking into account both the final and
transitional provisions of the Polish Constitution, which regulated status of interna-
tional treaties concluded before the entry into force of the Constitution. In particu-
lar, Article 241 § 1 of the Constitution provides that “international agreements, pre-
viously ratified by the Republic of Poland upon the basis of constitutional provisions
valid at the time of their ratification and promulgated in the Journal of Laws of the
Republic of Poland (Dziennik Ustaw), shall be considered as agreements ratified with
prior consent granted by statute, and shall be subject to the provisions of Article 91
of the Constitution if their connection with the categories of matters mentioned in
Article 89 § 1 of the Constitution derives from the terms of an international agree-
ment.” As a result of this provision, the 1996 Extradition Treaty concluded with the
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USA has the status of an international agreement ratified upon prior consent grant-
ed by a statute. The Supreme Court added that Polish law granted direct effect to
such agreements, without the need to take any further action.

The Supreme Court explained that the treaty, by taking a different approach
as compared to the CCP and in accordance with Article 615 § 2 of the CCP, exclud-
ed entirely or in part the applicability of domestic procedural provisions to the extent
that such provisions were incompatible with the content, aim and application of the
Treaty. The Supreme Court added that such a rule was conventionally labelled as the
principle of subsidiarity of domestic law. Accordingly, if Poland was a party to the
Extradition Treaty, any prohibition on extradition prerequisite had to be sought in
such treaty. Although the application of domestic provisions was not entirely ex-
cluded, this was only possible within narrowly defined boundaries. In particular,
it was possible to refer to domestic law when the agreement did not regulate some
key issues essential for the cooperation between the parties. In case of such loop-
holes, a Polish court was obliged to apply those provisions of the domestic law which
regulated such a specific issue. At the same time, the Supreme Court made clear
that international agreements might exclude the application of domestic law if
a particular form of cooperation is regulated in an exhaustive way. The Supreme
Court observed that this was true in the case in front of it. The Extradition Treaty
included independent regulation governing the extradition of own citizens. The
Parties to the treaty defined precisely the catalogue of situations in which extradi-
tion in such cases was not permissible (e.g. political crimes). Consequently, other
situations which were not included in the catalogue did not constitute grounds for
the refusal of extradition.

The Supreme Court also added that, when deciding on extradition, article 4
paragraph 2 of the treaty itself had to be taken into consideration, which provides
that if extradition is refused solely on the basis of the nationality of the person
sought, the Requested State was obliged at the request of the Requesting State to
submit the case to its competent authorities for a decision whether to prosecute.
According to the Supreme Court, this clearly required the court to apply the prin-
ciple aut dedere aut iudicare. In other words, in case of refusal to extradite Polish
citizen R.C. on the basis of article 4 paragraph 1 of the extradition treaty, the treaty
obliged Polish authorities to submit the case to its own authorities for prosecution.
The Regional Court in K. failed to observe this obligation, which constituted a gross
violation of the provisions of the international agreement.

Conclusion:
The Supreme Court annulled the judgment of the Regional Court and remand-
ed the case for further adjudication.
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DECISION OF THE POLISH SUPREME COURT, 21 JANUARY 2009
(VKK 231/08), LEX NR 486539

Facts:

Jaroslaw J. was extradited from Germany to Poland on the basis of decision of
the court in Frankfurt am Main issued in response to the arrest warrant of a Polish
district court as well as in order to execute a sentence of imprisonment issued by
the same court. The Surrendering Party indicated in its decision that the extradi-
tion was granted in the simplified proceeding because pursued gave his consent
and resigned from the principle of speciality of treatment.

The district court found Mr. Jaroslaw J. guilty of a number of different crimes,
including the crime of misrepresentation as provided by Article 286 § 1 in connec-
tion with Article 12 of the Polish Criminal Code (CC), and sentenced him to three
years imprisonment. Jaroslaw J. appealed. A regional court reduced the penalty but
it did not change the scope of the judgement. Consequently; Jaroslaw J. initiated
a cassation appeal in the Supreme Court. He contended, among other things, that
a crime covered by article 286 § 1 of the CC was not included in the European
Arrest Warrant on the basis of which he was extradited to Poland. In consequence,
it was not possible for Polish courts to sentence him for such an offence.

Judgement:

The Supreme Court observed that pursuant to Article 596 of the Polish Code
of Criminal Procedure (CCP), a person who has been extradited shall not be pro-
ceeded against, without the consent of a country which extradited him, for any
offence committed prior to his surrender other than that for which he was extra-
dited. This rule is compatible with Article 14 of the 1993 European Convention on
Extradition (Journal of Laws of the Republic of Poland ( Dziennik Ustaw) 1994, No.
70, item 307 ) to which Poland is a party. According to this article, a person who has
been extradited shall not be proceeded against, sentenced, or detained with a view
to the carrying out of a sentence (...) for any offence committed prior to his surren-
der (...)”, except when the Party which surrendered him gives a separate consent
or when that person, having had the opportunity to leave the territory of a particu-
lar country; has not done so within 45 days of his final discharge, or has returned to
that territory after leaving it.” The Supreme Court found that this rule was not,
however, absolute. Firstly, a country which surrenders a person might express its con-
sent to include in the proceeding other offences unrelated to the extradition, although
this was not found to have occurred in the case before it. Second, the Parties to the
Convention could — in accordance with Article 28 § 2 “relax” the rigour of the clas-
sical principle of speciality as provided by the Convention, in particular in order to
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facilitate application of its provisions. If the Parties so decided, they had to identify
precisely the possible deviations from the principle (e.g. contained in the 1995
Convention on simplified extradition procedure between the Member States of the
European Union)

This was a case for Germany and Poland, as they concluded, on 17 July 2003
in Berlin, an agreement supplementing and facilitating the application of the Eu-
ropean Convention on Extradition (Journal of Laws of the Republic of Poland
(Dziennik Ustaw) 2004, No. 244, item 2451), which entered into force on 4 Sep-
tember 2004. Pursuant to Article 7 paragraph 4, “a requested Party resigns from
the right provided in Article 14 paragraphs 1 and 3 of the Convention if a person
within an extradition proceeding give his consent to the protocol in front of
a judge or prosecutor, after being properly informed about the legal consequences
of such an act, to unlimited criminal prosecution or punishment. Such consent
cannot be revoked (...)”.

The Supreme Court, referring to the principle of the primacy of internation-
al agreements (subsidiarity of domestic law) expressed in Article 615 § 2 of the
CCP (i.e. the provisions of Section XIII of the CCP do not apply if an international
agreement to which Poland is a party provides otherwise), classified the consent of
Jaroslaw J. in which he had accepted application of simplified proceeding and re-
signed from the principle of speciality as a consent to unlimited criminal prosecu-
tion or punishment as provided by Article 7 paragraph 4 of the above mentioned
agreement. Consequently, a criminal prosecution against Jaroslaw J. was valid, even
with regard to a crime which was defined in Article 286 § 1 in connection with
Article 12 of the CC, because it did not go beyond the scope of the extradition. The
Supreme Court added that the Parties to the European Convention on Extradition
could resign from the rights provided in Article 14 paragraphs 1 and 3 of the Con-
vention, subject to the consent of a pursued. In the case in front of it, Jaroslaw J.
gave his consent. This meant that in accordance with Article 615 § 2 of the CCP,
Article 596 of the CCP remained inapplicable. On that basis, the Supreme Court
held that the courts of lower instance had not violated criminal procedural law.

Conclusion:
The Supreme Court dismissed the cassation appeal.

Prepared by Karolina Wierczyriska and Eukasz Gruszezynski






Republic of Poland
Minister of Foreign Affairs
Radostaw Sikorski

Warsaw 14 April 2009

Sir,

Pursuant to the provisions of Article 66(2) of the Statute of the International Court of
Justice and in accordance with the Order of the Court dated October 17:}), 2008 1 have
the honor to submit herewith a written statement of the Republic of Poland on the request
by the United Nations General Assembly for an advisory opinion on the accordance with
international law of the unilateral declaration of independence by the Provisional Institu-
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I INTRODUCTION

1.1 The International Court of Justice in its Order of 17 October 2008 invited States to
submit written statements concerning the request of the General Assembly for an
advisory opinion on the question of the Accordance with International Law of the
Unilateral Declaration of Independence by the Provisional Institutions of Self-Govern-
ment of Kosovo.

1.2 The request was referred to the Court by the United Nations General Assembly
resolution A/RES/63/3 of 8 October 2008 which was adopted by 77 votes in favour
to 6 against, with 74 abstentions.

1.3 The Republic of Poland abstained from voting on that resolution as a country that
recognized Kosovo as a State. The Republic of Poland has also viewed the Declara-
tion of Independence of 17 February 2008 as an act that has not conflicted with any
norm of international law. Nevertheless, the Republic of Poland did not oppose the
adoption of the resolution A/RES/63/3, bearing in mind that one of the purposes
of the United Nations is “to develop friendly relations among nations based on respect
Jor the principle of equal rights and self-determination of peoples” and that the access
to the Court, “the principal judicial organ of the United Nations”, is an important
tactor in the development of friendly relations between nations.

1.4 In accordance with that resolution, the terms of the request made by the General
Assembly of the United Nations are as follows:

“The General Assembly,

Decides, in accordance with Article 96 of the Charter of the United Nations
to request the International Cowrt of Justice, pursuant to Article 65 of the
Statute of the Court to render an advisory opinion on the following
question:

»ls the unilateral declaration of independence by the Provisional Institutions
of Self-Government of Kosovo in accordance with international law?<”

1.5 The Government of the Republic of Poland, in accordance with the Order of the
Court of 17 October 2008, decided to present this written statement to the Court.
This statement deals with the legal issues pertaining to the General Assembly
request.

IL SCOPE OF THE REQUEST AND PRELIMINARY CONSIDERATIONS

2.1 Itisto be ascertained that the request is framed in a narrow way as it refers solely to
the accordance with international law of the Declaration of Independence as such.
Thus, the legal assessment of the statehood of Kosovo or the analysis of accordance
with international law of the acts of recognition of Kosovo are beyond the scope of
the request posed by the General Assembly.
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2.2

2.3

It may be argued that international law does not contain norms that would apply to
the question of declaring independence. It is a logical consequence of a stipulation
that the existence of the state is a matter of fact, not that of law. As the Conference
of Yugoslavia Arbitration Committee, on 29 November 1991, noted:

“The Committee considers:

a) that the answer to the question should be based on the principles of public
international law which serve to define the conditions on which an entity con-
stitutes a State; that in this respect, the existence of the State is a question of
fact; that the effects of recognition by other States are purely declaratory;

b) that a State is commonly defined as a community which consists of a territory
and a population subject to an organized political authority; that such a State
is characterized by sovereignty ...” (Conference of Yugoslavia Arbitration
Commission: Opinions on Questions Arising From the Dissolution of
Yugoslavia, 31 LL.M., p. 1488 et. seq.; emphasis added).

Thus, a declaration of independence is an act that confirms these factual circum-
stances and it may be difficult to assess such an act in purely legal terms.

L FACTUAL AND LEGAL BACKGROUND TO THE REQUEST

3.1

3.2

2
(O]

3.4

This part of the statement of the Republic of Poland purports to highlight the posi-
tion of Kosovo within Socialist Federal Republic of Yugoslavia (SFRY), the context
in which United Nations Security Council resolution 1244 (1999) was adopted, as
well as the conditions in which the Declaration of Independence of 17 February
2008 was issued.

It is the opinion of the Republic of Poland that the abovementioned Declaration
shall be viewed in the light of exceptional, sui generis situation that had led to the
proclamation of the Kosovo's independence.

The Parliament of Serbia in 1945 recognized the political, ethnical and territorial
distinctiveness of Kosovo and established in its territory two autonomous entities,
including Kosovo (the Autonomous Kosovo-Metohian Area). That model of auton-
omy was preserved in the Socialist Federal Republic of Yugoslavia Constitution of
1946 (Article 2), on the basis of which the Autonomous Kosovo-Metohian Area
was constituted. That situation did not change under the SFRY Fundamental Con-
stitutional Law of 1953. That Law, however, determined more precisely the status
of autonomous units within SERY. It also provided that those units may establish
their own statutes which shall form the basis of their system of government.

The status of autonomous regions was in principle sustained in the framework of
1963 SFRY Constitution. It confirmed the existence of two autonomous regions
within the Republic of Serbia, namely the Autonomous Kosovo-Metohian Country
and Vojvodina. The 1968 Amendment to the 1963 SFRY Constitution listed the
grounds on which autonomous regions could have been established. These were the
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regions that: (a) were created as a result of common struggle of nations and nation-
alities during the World War Il and socialist revolution; (b) were, in factual terms,
created and constituted on the basis of, inter alia, freely expressed will of the nations
and nationalities of a given region; (¢) constituted, due to common and {reely ex-
pressed will of nations and nationalities of Serbia and given regions, part of Serbia
which, in turn, is a part of SFRY.

3.5 The SFRY Constitution of 1974 upheld the institution of autonomous regions and

3.6

3.8

a unique status of Kosovo and Vojvodina among them. These two entities enjoyed
a “dual status”. On the one hand, they were the subjects of the Federation (just as the
republics), were represented in the Federation’s Presidency and enjoyed full status of
self-governance appertaining to the republic, including even their own central banks.
On the other hand though, they were subordinated to the Republic of Serbia.
(M. Weller, Negotiating the final status of Kosovo, Chaillot Paper, no 114, Institute for
Security Studies, December 2008). According to the 1974 SFRY Constitution:
Paragraph 6: “The Socialist Republic of Serbia comprises the Socialist Autono-
mous Province of Vojvodina and the Socialist Autonomous Province of Kosovo,
which originated in the common struggle of nations and nationalities of Yugosla-
vig in the National Liberation War and socialist revolution and united, on the
basis of the freely expressed will of the nations. populations and nationalities of the
provinces and Serbia, in the Socialist Republic of Serbia within the Socialist Fed-
eral Republic of Yugoslavia.”
Paragraph 7: “The provinces are autonomous socialists self-managing democratic
socio-political communities with a special ethnic composition and other specifici-
ties, in which working people and citizens, nations and nationalities exercise their
sovereign rights...” (H. Krieger, The Kosovo Conflict and International Law:
An Analytical Documentation 1974-1999, Cambridge University Press, 2001,
p- 5; emphasis added).
In 1981 the strive of Kosovars for attaining the status of the republic within SFRY
intensified and manifested itself through massive protests that were repressed by
central authorities of Yugoslavia. In the aftermath of these events, Serbia demanded
that Kosovo shall be integrated into that country: That demand was opposed by other
republics, notably Slovenia. (P. Radan, The Break-up of Yugoslavia and International
Law, Routledge, 2002, p. 154).
One of the first steps taken by Slobodan Milosevi¢ after his rise to power in Serbia
(1989) was to amend the Constitution of the Republic of Serbia in a way that practi-
cally eliminated the autonomy of Kosovo. Through the Amendments of February
1989 and of July 1990 to Serbian Constitution the main competences of Kosovo
institutions were transferred to central government in Belgrade and the function-
ing of the Kosovo’s parliament was suspended.
The above-described series of events triggered Croatia and Slovenia (on 25 June
1991) to announce their intention to secede from Yugoslav Federation which, in
consequence, led to the dissolution of Yugoslavia. These developments were con-
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2
A\l

3.11

firmed in the 1991 Opinion No. 1 of the Conference of Yugoslavia Arbitration
Commission (Conference of Yugoslavia Arbitration Commission: Opinions on
Questions Arising From the Dissolution of Yugoslavia, 31 LL.M., pp. 1488 et. seq.):
“The Arbitration Committee is of the opinion that the Socialist Federal Republic of
Yugoslavia is in the process of dissolution”. Subsequently, both Macedonia (referen-
dum held in September 1991) as well as Bosnia and Herzegovina { resolution adopt-
ed by Parliament on October 14" 1991 ) declared independence. Therefore, at that
moment it were only Serbia, autonomous units (Kosovo and Vojvodina) and Mon-
tenegro that still found themselves in the framework of the then Yugoslavia.
Initially, two international conferences were convened in order to analyze the situ-
ation in the (former) Yugoslavia and to decide upon the next steps of the interna-
tional community in that respect. One was held (on the initiative of the European
Community) under the chairmanship of Lord Carrington in 1991 and, afterwards,
the other took place in the period of 26-28 August 1992 (London Conference on
Yugoslavia). It shall be pointed out that, for political reasons, the question of the
status of Kosovo was not discussed during those conferences.

Simultaneously with the process of the dissolution of Yugoslavia, Serbian repres-
sions towards Kosovo intensified. At the same time, Kosovo's strive for the status of
a republic, initially within SFRY, strengthened. This strive manifested itself on 2 July
1990 when the Kosovo Assembly issued a Declaration of Independence in which
Kosovo demanded to be recognized as an «independent and equal unit within the
Yugoslavia» on the basis of «the sovereign right of the people of Kosovo, including
the right to self-determination». On 19 February 1990 Yugoslav Constitutional Court
found that Declaration to be inconsistent with the Constitution. The Serbian au-
thorities, on 5 May 1990, dissolved the Kosovo Assembly and government.
September 7, 1990 marks the adoption by the majority of the delegates from the
dissolved Kosovo Assembly of the Kadanik Resolution. That document underlined
the right of peoples to self-determination and repeated the demands that had been
earlier expressed on 2 July 1990 (concerning Kosovo’s status as an equal member
of the Yugoslav Federation). On the same date when the Kacanik Resolution was
adopted, the dissolved Kosovo Assembly proclaimed the Constitution of the Re-
public of Kosovo. According to its provisions, Kosovo seceded from Serbia but still
considered itself a part of SFRY. In the period of 26-30 September 1991 the refer-
endum concerning the independence of Kosovo was held. As a result, 87% of
Kosovars (eligible to vote), by the majority of 99,87%, voted “yes” in favor of in-
dependence. Kosovo declared its independence on 18 October 1991. The only coun-
try, however, that then recognized Kosovo was Albania (on 22 October 1991) and
— as was mentioned above — the question of Kosovo was not subject to debate dur-
ing the international conferences convened to deal with the dissolution of the
{former) Yugoslavia. Pursuant to the Constitution of the Republic of Kosovo, on
24 May 1992 assembly as well as presidential elections took place and Mr. I Rug-
ova was elected President of Kosovo.
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3.12 Onthe basis of what is stated above, it is possible to conclude that a parallel admin-

3.13

3.14

3.15

3.16

3.17

istration existed in Kosovo — the one of Kosovo and of Yugoslavia (Serbia). It is
also of importance that Kosovo exercised such state — related functions, besides con-
ducting elections, as: providing social insurance, education and cultural activities.
Simultaneously with the process of eliminating the (almost half of century long)
autonomy and self-governance of Kosovo, the Serbian authorities launched ag-
gressive campaign aimed at the people of the former. It did not take long time that
the deteriorating humanitarian situation in Kosovo became the concern of the in-
ternational community:.
United Nations General Assembly (UN GA) in its resolution 47/147 expressed
“its grave concern at the report of the Special Rapporteur on the dangerous situation in
Kosovo, Sandjak and Voyvodina” urged all parties “to act with utmost restraint and
to settle disputes in full compliance with human rights and fundamental freedoms”
and called upon the Serbian authorities to “refrain from the use of force, to stop imme-
diately the practice of ‘ethnic cleansing’ and to respect fully the rights of persons belonging
to ethnic communities or minorities”. Since that moment onwards, General Assembly in
aconsequent and strong manner condemned the Serbian authorities with regard to
the degrading humanitarian situation in the region (see in particular UN GA res-
olutions: 48/153, 49/204, 50/190, 51/111, 52/139, 53/163, 53/164,54/183).
The United Nations Commission on Human Rights (UNCHR) also repeatedly
drew the attention of the international community to the massive violations of
human rights in Kosovo. UNCHR, similarly as the General Assembly, already in
1992 condemned the Serbian policy of ethnic cleansing (E/CN.4/1992/5-1/9),
as well as deteriorating human rights situation in Serbia, police brutality, torture,
ill-treatment of detainees, discriminatory measures and practices (see in particu-
lar: Commission resolution 1993/7 of 23 February 1993, Commission resolution
1994/76 of 9 March 1994, Commission resolution 1998/79 of 22 April 1998,
Commission resolution 1999/2 of 13 April 1999).
In the context of the present considerations, it shall also be mentioned that, by the
UN SC resolution 827 (1993), International Criminal Tribunal for the former
Yugoslavia (ICTY), was established. One of the reasons that prompted the UN
Security Council to establish such an international body was:
“grave alarm at continuing reports of widespread and flagrant violations of inter-
national humanitarian law occurring within the territory of the former Yugoslavia
(...) including reports of mass killings, massive, organized and systematic deten-
tion and rape of women, and the continuance of the practice of »ethnic cleansings,
including for the acquisition of and the holding of territory” {emphasis added).
Since 1998, the situation in Kosovo was included in the agenda of the United
Nations Security Council. UN Security Council resolutions 1160 (1998), 1199
(1998), 1203 (1998), 1239 (1999) and 1244 (1999) underlined in particular
the indiscriminative use of force by Serbian security forces, numerous civilian
causalities, massive flow of refugees and rapid deterioration of humanitarian
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situation throughout Kosovo. UN Security Council was also alarmed by the
spreading humanitarian catastrophe there (SCRes. 1199 (1998) and 1203 (1998)).

3.18 Following the establishment of ICTY, the Security Council in its resolution 1160
{1998) urged the Office of the Prosecutor of the International Tribunal for the
Former Yugoslavia “fo begin gathering information related to the violence in Kosovo
that may fall within its jurisdiction”.

3.19 Itcan be concluded on the basis of the above considerations, that the humanitari-
an situation in Kosovo, especially in the period of 1998-1999, became disastrous.
According to the statistical data contained in the United Nations High Commis-
sioner for Human Rights Report (Report on Situation of Human Rights in Koso-
vo, HC/K224, 22 April 1999), there were nearly 600 000 refugees from Kosovo
and almost 800 000 displaced persons within Kosovo. That report highlights also
the instances of ethnic cleansing, forced displacement, arbitrary executions and
detentions as well as enforced disappearances, all of which took place in Kosovo.

3.20 The detailed information concerning those events is well documented in a report
prepared by the Organization for Security and Cooperation in Europe (OSCE) —
Kosovo Verification Mission: Kosovo/Kosova As Seen, As Told. An Analysis of the
human rights findings of the OSCE Kosove Verification Mission, October 1998 to June
1999. The introductory part of that report, in relevant parts, states:

“Violations of the right to life feature extensively in this report, from numerous
single arbitrary killings to mass killings involving scores of victims. Particularly in
the period after 24 March 1999, communities in Kosovo were subjected to a state
of lawlessness precisely at the hands of those authorities charged with the mainte-
nance of security and law and order, and those authorities demonstrated a sweep-
ing disregard for human life and dignity. The loss of life by large mumbers of
Kosovo Albanian civilians was one of the most characteristic features of the conflict
after 24 March and account for a very high number of reports and witness state-
ments received by OSCE-KVM. (...)

The mass killing at Racak/Recak (Stimlje/Shtime municipality) on 15 January
1999 was an event both definitive in terms of establishing international recognition
that luman rights violations were at the core of Kosovo conflict, and (together with
two other incidents later that month in Djakovica/Gjakova municipality, at
Rogovo/Rogove and Rakovina/Rakovine ) indicative of what was to follow in the
period from late March.”

3.21 Since 1990s the European Parliament in the series of resolutions strongly condemned
the Serbian actions in the territory of Kosovo and expressed its deep regret as far as
the humanitarian situation was concerned (see in particular: Resolution on the sit-
wation in Kosovo, OJ. C 328, 26.10.1998, p. 0182 and Resolution on the situation in
Kosovo, O] C 115, 14.04.1997, p. 0170).

3.22 Under the auspices of North Atlantic Treaty Organization (NATO) a special
conference was convened in order to stabilize the situation and attain peaceful and
political solution in Kosovo. During the negotiations the so called Rambouillet
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Accords: Interim Agreement for Peace and Self-Government in Kosovo (doc. §/1999/
648, 7 June 1999) were elaborated, the provisions of which envisaged a broad
autonomy for Kosovo. Serbian party did not accept the solutions under the
Rambouillet Accords and(on 18 March 1999) the negotiations ended with a fiasco.

3.22.1

The relevant provision of the Rambouillet Accords is Article 1 {under the cha-
peau of Chapter I of the Rambouillet Accords: Constitution) which reads:
“Kosovo shall govern itself democratically through the legislative, executive, judicial,
and other organs and institutions specified herein”

The above-characterized solutions were meant to be of a temporary nature only
which is clearly reflected in Chapter VIII of the Rambouillet Accords:

“Three years after the entry into force of this Agreement, an international meeting
shall be convened to determine a mechanism for a final settlement for Kosovo, on
the basis of the will of the people, opinions of relevant authorities, cach Party’s
efforts regarding the implementation of this Agreement, and the Helsinki Final
Act, and to undertake a comprehensive assessment of the implementation of this
Agreement and to consider proposals by any Party for additional measures”. (em-

phasis added)

3.23 On 24 March 1999 NATO commenced its “Operation Allied Force” against Serbia.
The campaign was intended to “halt the violence and bring an end to the humanitarian
catastrophe now unfolding in Kosovo (...). Our objective is to prevent more human
suffering and more repression and violence against the civilian population of Kosovo”
(Press release 1999(040), 23 March 1999). It may be noted that already in 1998
NATO Member States reaffirmed that:

“We are deeply concerned by the situation in Kosovo. We deplore the continuing use of
violence in suppressing political dissent or in pursuit of political change. The violence
and the associated instability risk jeopardising the Peace Agreement in Bosnia and
Herzegovina and endangering security and stability in Albania and the former
Yugoslav Republic of Macedonia. It is particularly worrying that the recent resur-
gence of violence has been accompanied by the creation of obstacles denying access
by international observers and humanitarian organisations fo the affected areas in
Kosovo” (NATO Statement on Kosovo: Press Communiqué M-NAC-1 (98)61
issued at the Ministerial Meeting of the North Atlantic Council held in Lux-
embourg on 28" May 1998).

3.24 June 10, 1999 marks the adoption by the UN Security Council, acting under Chap-
ter VII of the Charter of United Nations, of the resolution 1244 (1999). At the
same time, the NATO Secretary General, after nearly three months of air cam-
paign, decided to suspend “Operation Allied Force”.

3.25 In the preambular part of the UN SC resolution 1244 (1999), Security Council
stated that it was:

“determined to resolve the grave humanitarian situation in Kosovo, Federal Republic
of Yugoslavia, and to provide for the safe and free return of all refugees and dis-
placed persons to their homes.”
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and that it:
“Condemns all acts of violence against the Kosovo population as well as all terrorist
acts by any party”.

3.26 On the basis of that resolution an international civil and security presences, un-
der United Nations auspices, were established. As a result, United Nations In-
terim Administration Mission in Kosovo (UNMIK) was created, composed of
four pillars: Police and justice (led by United Nations), Civil Administration
(United Nations), Democratization and institution building (Organization for
Security and Co-operation in Europe), Reconstruction and economic develop-
ment (European Union). It may be noted already at this stage of considerations
that the establishment of UN administration in Kosovo significantly changed its
legal status.

3.27 Onthe basis of UNMIK Regulation 1/1999 of 25 July 1999 (UNMIK/REG/1999/1):
“All legislative and executive authority with respect to Kosovo, including the ad-
ministration of the judiciary, is vested in UNMIK and is exercised by the Special
Representative of the Secretary — General”.

3.28 In May 2000 UNMIK established Joint Interim Administrative Structure
(JIAS) that included the following components: Interim Administrative Struc-
ture, Kosovo Transitional Council, Administrative departments and Municipal
boards.

3.29 On 15 May 2001 the Special Representative of the Secretary General signed Reg-
ulation No. 2001/9 that promulgated “A Constitutional Framework for Provisional
Self-Government in KOSOVO” {Constitutional Framework). The preamble to that
document states:

“Acknowledging KOSOVO’s historical, legal and constitutional development; and
taking into consideration the legitimate aspirations of the people of Kosovo to live
in freedom, in peace, and in friendly relations with other people in the region. (...)
Determining that, within the limits defined by UNSCR 1244 (1999), responsi-
bilities will be transferred to Provisional Institutions of Self-Government which
shall work constructively towards ensuring conditions for a peaceful and normal
life for all inhabitants of Kosove, with a view to facilitating the determination of
Kosovo’s future status through a process at an_appropriate future stage which
shall, in accordance with UNSCR 1244(1999), take full account of all relevant
factors including the will of the people” (emphasis added).

3.30 In accordance with the regulations of the Constitutional Framework, de facto all
authority over Kosovo was vested in the hands of Special Representative or in the
institutions established under the Constitutional Framework, i.e. the Assembly,
the President of Kosovo, Government and Courts. As far as the Kosovo's status is
concerned, the relevant provisions of Chapter I of the Constitutional Framework
provided that:

“w

7.7 Kosovo is an entity under interim international administration which, with

its people, has unique historical, legal, cultural and linguistic attributes.
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3.31

1.2 Kosovo is an undivided territory throughout which the Provisional Institutions
of Self-Government established by this Constitutional Framework for Provisional
Self-Government (Constitutional Framework) shall exercise their responsibilities.
1.3 Kosovo is composed of municipalities, which are the basic territorial units of
local self-government with responsibilities as set forth in UNMIK legislation in
Sorce on local self-government and municipalities in Kosovo.”
It is also necessary to note that according to Chapter XIV of the Constitutional
Framework:
“The SRSG shall take the necessary measures to facilitate the transfer of powers
and responsibilities to the Provisional Institutions of Self-Government”.
Mr. M. Steiner, Special Representative of the Secretary — General for Kosovo and
Head of the United Nations Interim Administration Mission in Kosovo, in his
report of 2002 stated that “United Nations operation in Kosovo under resolution
1244 (1999) has entered a new phase, allowing us to make new proposals for the
way ahead” (doc. S/PV.4518, 24 April 2002, p. 2). In the very same report, Mr.
Steiner informed that he was embarking on a benchmark process. These bench-
marks should be achieved before launching a discussion on status, in accordance with
resolution 1244 (1999) (supra, p. 4). This approach became to be known as
“Standards before Status” policy (see: S/PRST/2003/1, 6 February 2003, p. 2)
and the “benchmarks” referred to above included: (a) existence of effective, rep-
resentative and functioning institutions; (b) reinforcement of the rule of law;
{(¢) freedom of movement for all; (d) respect for the right of all Kosovars to
remain and return; {e) development of a sound basis for a market economy;
(f) clarity of property title; (g) normalized dialogue with Belgrade; and
(g) reduction and transformation of the Kosovo Protection Corps in line with
its mandate. Thus, the need to consider the future status of Kosovo was explic-
itly recognized. At the same time, it was thought that before embarking on
that debate, certain standards of democracy had to be introduced and imple-
mented in Kosovo.

3.32 After the riots that had taken place in Kosovo in March 2004, Ambassador Kai

3.33

Eide, the then Permanent Representative of Norway to NATQ, indicated that “stan-
dards before status policy lacked credibility and should be replaced by a priority-based
and realistic standards policy”, adding as well that “raising a future status question
soon seems — on balance — to be better option and is probably inevitable” (M. Weller,
op. cit, p. 20; see also: Letter dated 17 November 2004 from the Secretary — General
addressed to the President of the Security Council, 5/2004/932, 30 November
2004, Annex).
On 7 October 2005, Ambassador K. Eide, in his capacity as Special Envoy of the
UN Secretary — General to undertake a comprehensive review of the situation in
Kosovo, reported to the Security Council:
“The future status process must be moved forward with caution. (...) The end
result nust be stable and sustainable. Artificial deadlines should not be set. Once
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the process has started, it cannot be blocked and must be brought to a conclusion”
(Letter dated 7 October 2005 from the Secretary — General addressed to the
President of the Security Council, §/2005/635, 7 October 2005, Annex; em-
phasis added).

3.34 The UN Security Council agreed with Ambassador K. Eide’s conclusions and au-
thorized, on 24 October 2005, the commencement of the process concerning the
future status of Kosovo (Statement by the President of the Security Council,
S/PRST/2005/51, 24 October 2005).

3.35 In November 2005 the UN Secretary — General nominated Martti Ahtisaari as his
Special Envoy for the Future Status Process for Kosovo. Later on, Mr. Ahtisaari

undertook a series of actions in order to settle the issue of the future status of
Kosovo, with the agreement of both interested parties.
3.36 However, Mr. Ahtisaari in his 2007 report (UN doc. §/2007/168, 26 March 2007)

concluded:
“1. But after more than one year of direct talks, bilateral negotiations and expert
consultations, it has become clear to me that the parties are not able to reach an
agreement on Kosovo’s future status,
(.0
3. It is my firm view that the negotiations’ potential to produce any mutually
agreeable outcome on Kosovo’s status is exhausted. No amount of additional talks,
whatever the format, will overcome this impasse.
(.0
3. The time has come to resolve Kosovo's status. Upon careful consideration of
Kosovo ’s recent history the realities of Kosovo today and taking into account the
negotiations with the parties, I have come to the conclusion that the only viable
option for Kosovo is independence, to be supervised for an initial period by the
international community. My Comprehensive Proposal for the Kosovo Status Set-
tlement, which sets forth these international supervisory structures, provides the
Sfoundations for a future independent Kosovo that is viable, sustainable and stable,
and in which all conmmunities and their members can live a peaceful and dignified
existence (emphasis added).
(...)
6. A history of enmity and mistrust has long antagonized the relationship between
Kosovo Albanians and Serbs. This difficult velationship was exacerbated by the
actions of the Milosevic regime in the 1990s. After years of peaceful resistance to
Milosevic’s policies of oppression — the revocation of Kosovo ’s autonomy, the
systematic discrimination against the vast Albanian majority in Kosovo and their
effective elimination from public life — Kosovo Albanians eventually responded
with armed resistance. Belgrade’s reinforced and brutal repression followed,
involving the tragic loss of civilian lives and the displacement and expulsion on
a massive scale of Kosovo Albanians from their homes, and from Kosovo.
The dramatic deterioration of the situation on the ground prompted the intervention
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of the North Atlantic Treaty Organization (NATO), culminating in the adoption of
resolution 1244 (1999) on 10 June 1999.

7. For the past eight years, Kosovo and Serbia have been governed in complete
separation. The establishment of the United Nations Mission in Kosovo (UNMIK)
pursuant fo resolution 1244 (1999), and its assumption of all legislative, executive
and judicial authority throughout Kosovo, has created a situation in which Serbia
has not exercised any governing authority ovey Kosovo, This is a reality one cannot
deny; it is irreversible. A return of Serbian rule gver Kosovo would not be acceptable
to the overwhelming majority of the people of Kosovo. Belgrade could not regain ifs
authority without provoking violent opposition. Autonomy of Kosove within the
borders of Serbia — however notional such autonomy may be — is simply not tenable
(emphasis added).

3.37 The “Comprehensive Proposal for the Kosovo Status Settlement” (so called Ahtisaari’s

Plan) was annexed to that report. Its principal assumptions, although not point-
ing directly at the independence of Kosovo, defined it using the classic state
“toolbox” like: authority, population, defined territory and capacity to conclude
international agreements.

“1.1 Kosovo shall be a multi-ethnic society, which shall govern itself democratical-
by, and with full respect for the rule of law, through its legislative, executive, and
Judicial institutions.

(...)
1.3 Kosovo shall adopt a Constitution (... ).
(...)

1.5 Kosovo shall have the right to negotiate and conclude international agreements
and the right to seek membership in international organizations.

(...)

Annex IX, Article 1 Kosovo shall be responsible for managing its own affairs,
based upon the democratic principles of the rule of law, accountability in govern-
ment, and the protection and promotion of human rights, the rights of members of
all Communities, and the general welfare of all its people. Recognizing that fulfill-
ing Kosovo's responsibilities under this Settlement will require a wide range of
complex and difficult activities, an International Civilian Representative (ICR)
shall supervise the implementation of this Settlement and support the relevant
efforts of Kosovo's authorities.”

3.38 Since the presentation of the report to the Security Council, it failed to adopt (or

find alternatives to) Ahtisaari’s Plan which, in turn, gave rise to further efforts of
the international comnunity to find consensual resolution to the question of the
future status of Kosovo. In particular, the Troika (officials from EU, Russia and
USA) facilitated a series of negotiation rounds as well as mediated between Serbia
and Kosovo. Various options were inquired into, from the full independence of
Kosovo, through supervised independence or autonomy to, eventually, “agreement
to disagree”. In the end though “the parties were unable to reach an agreement on
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the final status of Kosovo. Neither party was willing to cede its position on the funda-

mental question of sovereignty over Kosovo” (Letter dated 10 December 2007 from

the Secretary — General to the President of the Security Council, $/2007/723,10

December 2007, Enclosure).

3.39 In January 2008 the UN Secretary General in his periodical report on the United

Nations Interim Administration Mission in Kosovo underlined:
“Expectations in Kosovo remain high that a solution to Kosovo's future status must
be found rapidly. As such the status quo is not likely to be sustainable. Should the
impasse continue, events on the ground could take on a momentum of their own,
putting at serious risk the achievements and legacy of the United Nations in
Kosovo. Moving forward with a process to determine Kosovo’s future status should
remain a high priority for the Security Council and for the international commus-
nity”” (§/2007/768, 3 January 2008, para. 33; emphasis added)

What was underlined above, as the UN Security Council was not able to find con-

sensus on the question on the status of Kosovo, events on the ground indeed took

on momentum of their own.

3.40 On 17 February 2008 the Assembly of Kosovo (elected in the democratic elections
held on 17 November 2007) adopted the Declaration of Independence that, inter
alia, underlined the sui generis character of Kosovo case as well as confirmed the
solutions earlier proposed in the Ahtisaari’s Plan and main principles of the UN
SC resolution 1244 (1999):

“Observing that Kosovo is a special case arising from Yugoslavia's nonconsensual
breakup and is not a precedent for any other situation,

(...)

We, the democratically-elected leaders of our people, hereby declare Kosovo to be
an independent and sovereign state. This declaration reflects the will of our people
and it is in full accordance with the recommendations of UN Special Envoy Martti
Ahtisaari and his Comprehensive Proposal for the Kosovo Status Settlement. (...)
We hereby affirm, clearly, specifically, and irrevocably, that Kosovo shall be legally
bound to comply with the provisions contained in this Declaration, including,
especially, the obligations for it under the Ahtisaari Plan. In all of these matters,
we shall act consistent with principles of international law and resolutions of the
Security Council of the United Nations, including resolution 1244 (1999).”

3.41 It is worth noting that the Declaration of Independence derives from the will of
people represented by the democratically-elected leaders not from, as it was phrased
in the request incorporated in the UN GA 63/3, the decision of Provisional Insti-
tutions of Self-Government of Kosovo, In that regard it shall be underlined that
the Council of Europe Election Observation Mission in Kosovo (CEEOM V) ob-
served the electoral process leading up to the 17 November 2007 Kosovo Assem-
bly, Municipal Assembly and Mayoral Elections and it concluded that:

“The elections were conducted generally in line with Council of Europe principles,
as well as international and European standards for democratic elections, when
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considering the late call for elections and the particularity of running three elec-
tions concurrently in Kosovo s still complex political and social environment.
The elections took place in a peaceful atmosphere, despite the particularly tense
political context at the approach of the deadline for the negotiation process on the
Suture status of the province (...)".

IV. BEVELOPMENTS SINCE THE DECLARATION OF INDEPENDENCE

4.1 Since the adoption of the Declaration of Independence, 57 States, including 22 EU
Member States, recognized Kosovo as a sovereign and independent State. It shall
also be noted that recognizing States represent various geographical regions of the
world, as well as multiple legal, cultural and religious traditions (e.g. Albania, Aus-
tralia, France, Japan, Malaysia Maldives, Panama, South Korea, Turkey, United Arab
Emirates, United Kingdom, United States of America).

4.2 Moreover, in its resolution of 5 February 2009, European Parliament called upon states,
that have not already done so, to recognize the independence of Kosovo (European
Parliament resolution of 5 February 2009 on Kosovo and the role of the EU,
P_6TA_PROV(2009)0052, B_6-0063/2009).

4.3 Several states have established diplomatic relations with Kosovo. Also Kosovo has
diplomatic representation in other states and it already concluded some interna-
tional agreements.

4.4 On 9 April 2008 (effective from 15 June 2008) Assembly of Kosovo adopted the
Constitution of the Republic of Kosovo, according to which:

The Republic of Kosovo is an independent, sovereign, democratic, unigue and
indivisible State.
(...)
The Republic of Kosovo shall have no territorial claims against, and shall seek no
union with, any State or Part of any State.
(...)
The sovereignty and territorial integrity of the Republic of Kosovo is intact, in-
alienable, indivisible and protected by all means provided in this Constitution and
the law’ (Articles 1- 2 of the Constitution).
The Constitution also provides that Kosovo “will abide by all of its obligations under
the Comprehensive Proposal for the Kosovo Status Settlement” (Article 143 (1)) and
envisages the international civilian and security presences on its territory (Articles
146, 147,153).

4.5 On 26 February 2009 the Trial Chamber of ICTY found Nikola Sainovi¢, the former
Yugoslav Deputy Prime Minister, Neboj§a Pavkovié, a former General of the Yugo-
slav Army, and Sreten Lukié, the former Serbian Police General, guilty of crimes
against humanity and violation of the laws and customs of war. Also Dragoljub
Ojdanié, Chief of the General Staff was found guilty of deportation and forcible
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4.6

transfer as a crime against humanity, and Viadimir Lazarevié, the Commander of Pris-

tina Corps was found to have aided and abetted the commission of a number of the

charges of deportation and forcible transfer in the Indictment.

4.5.1 ICTY Trial Chamber —with relation to Kosovska Mitrovica/Mitrovica - found that:
“the events there amounted to attack upon civilian population of the town, that this
aftack was carried out in a systematic manmer, and that it was part of the wide-
spread and systematic attack against Kosovo Albanian civilians in at least 13 mu-
nicipalities of Kosovo. (...) The chamber finds therefore that in relation to Kosovs-
ka Mitrovioca/Mitrovica town all the elements of deportations a crime against
humanity (...) are satisfied. (..) Consequently the Chamber is convinced that the
elements of the crime of other inhumane acts (forcible transfer) (...) are also
satisfied. (...) The Chamber thus finds that in the village of Zabare/Zhabar,
along with other neighboring villages in Kosovska Mitrovica municipality, all of
the elements of deportation, as a crime against humanity (...) are satisfied.”
(ICTY Case No. I'T-05-87-T, 26 February 2009; paras. 1225-1231).

It should be also noted that the European Unijon launched a Rule of Law Mission in

Kosovo {Council Joint Action 2008/124/CFESP of 4 February 2008 on the Europe-

an Union Rule of Law Mission in Kosovo; EULEX), indicating that:

“There is a need to prevent, on humanitarian grounds, possible outbreaks of vio-
lence, acts of persecution and intimidation in Kosovo, taking account, as appropri-
ate, of the responsibility towards populations as referred to in Resolution 1674 by
the United Nations Security Council on 28 April 2006.”

Moreover, EULEX assumed, under the auspices of UN administration, the majority

of responsibilities of the latter. On 18 August 2008 UNMIK and EULEX signed

a technical agreement on the sale of UNMIK surplus equipment and vehicles. On

26 June 2008 UNMIK formally announced the start of the reconfiguration process

(Report of the Secretary — General on the United Nations Interim Administration

Mission in Kosovo, 5/2008/692, 24 November 2008, paras. 21-25).

V. SUI GENERIS CHARACTER OF KOSOVO CASE

5.1

In the opinion of the considerable part of the international community, as well as of
prominent representatives of the doctrine of international law, the situation of Kos-
ovo has been exceptional. The Government of the Republic of Poland shares that
view. The Declaration of Independence of Kosovo shall by assessed in light of that
conclusion. It is to be added that the Declaration itself underlines that “Kosovo is
a special case arising from Yugoslavia's non-consensual breakup and is not a precedent

Jor any other situation”. Finally, as Martti Ahtisaari, UN Special Envoy of the Secre-

tary General on Kosovo’s future status, put it: “Kosovo is a unigue case that demands
wnigue solution” (Letter dated 26 March 2007 from the Secretary — General ad-
dressed to the President of the Security Council, $/2007 /168, para. 15).



232

POLISH ADVISORY OPINION ON THE ACCORDANCE WITH INTERNATIONAL LAW ...

5.2 The following elements constitute the sui generis, exceptional, character of
Kosovo case:

5.2.1 Longstanding autonomy and self - governance of Kosovo, that dates back
to, at least, half of the 207 century. Since the creation of SFRY in 1945, Kosovo
enjoyed broad scope of autonomy, guaranteed by subsequent Yugoslav Constitu-
tions (see in particular paras.: 3.3-3.12 above).

5.2.1.1 As a rule, Kosovo and its people enjoyed special rights within both

5.2.1.2

SFRY and Serbia. It was expressed in particularly clear terms in the 1974
SFRY Constitution, where the will of Kosovo’s people to exercise their rights
within SFRY and Serbia is highlighted (see para. 3.5 above). After the politi-
cal changes of 1980s and 1990s (aimed notably at the limitation and, after-
wards, the elimination of all forms of Kosovo’s autonomy), as well as in the
result of deteriorating humanitarian situation in Kosovo, the will of its inhab-
itants evolved into achieving their own independence (initially; still in the
framework of SFRY). Morcover, that will was consequently and repeatedly
expressed, which took place against the background of the process of progres-
sive “autonomization” of KOSOVO.

Gradually; together with the strengthening of the Serbian repressions against
Kosovo, the will of its people to create their own state intensified — since Koso-
vars were deprived of the possibility to govern themselves autonomously.
Notwithstanding the Serbian repressions, Kosovo in 1990s managed to sustain
its — parallel to the Serbian ones — institutions (including the Assembly). It
should be stressed that those institutions — characteristic for a state — were cre-
ated entirely outside of Serbian authority and control. At a later stage those
national institutions were strengthened and supported under the auspices of
United Nations.

5.2.2 Second important feature decisive of Kosovo's sui generis character is the fact that
systematic and broad scale violations of human rights and humanitarian
law by Serbia took place there.

5.2.2.1 As indicated, 1980s and 1990s were marked by the spreading of ethnical

cleansing, forced displacement, arbitrary executions and detentions as well
as enforced disappearances and outbreaks of violence directed also against
Kosovo’s civilian population (see also ICTY Trial Chamber findings, para.
4.5 above). These events were also the main reason for the commencement
of NATO air campaign and, later on, for the adoption of UN SC resolution
1244 (1999).

5.2.3 The third differentia specifica of Kosovo is the fact that its status was “inter-
nationalized” as a consequence of systematic and broad scale violations of
human rights and humanitarian law which have been committed by Serbia
there. International community introduced thus de facto and de iure protec-
tion of Kosovars against hostile and violent actions of Serbia.
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5.2.3.1 Beginning with the adoption of UN SC resolution 1244 (1999), Kosovo was
practically governed and supervised by international institutions — the United
Nations, North Atlantic Treaty Organization, Organization for the Security and
Co-operation in Europe and the European Union.

5.2.3.2 Under the UN Special Representative for Kosovo legislation was passed con-
cerning a broad range of issues (e.g. customs, currency, taxes, banking sys-
tem, telecommunication law, penal law or family law). At the same time pub-
lic and municipal administration, economic, judicial and health care system
were further developed, public safety institutions were organized and elec-
tions were held.
5.2.4 Since the commencement of NATO air campaign and the adoption of the UN
SC 1244 (1999) resolution, Serbia lost effective authority and control over
Kosovo which was assumed in full by the UN administration and Kosovo insti-
tutions. That situation existed since 1999 and within the next 9 years Serbia
neither exercised nor resumed its control in Kosovo. In that sense, the adoption
of the Declaration of Independence in 2008 only confirmed the reality.
5.2.5 All the above described factors treated together constitute the sui generis charac-
ter of Kosovo’s Declaration of Independence. It is also why the “Kosovo case”
shall not be regarded as setting a general precedence for any other similar situa-
tion. If in a particular case only one or a few (but not all) of above mentioned sui
generis conditions were fulfilled, it could not be legally assessed per analogiam to
Kosovo’s Declaration of Independence.
5.2.5.1 It shall also be reminded that the international community, at least since 2007
knew that there was no coming back to the autonomy of Kosovo within Serbia.
As Mr. Ahtisaari stated “independence is the only viable option for Kosovo” (Letter
dated 26 March 2007 from the Secretary — General addressed to the President of
the Security Council, $/2007 /168, para. 5).

5.2.5.2 In the situation where the UN SCwas unable to take further steps in determin-
ing the future status of Kosovo on behalf of international community as well as
after the exhaustion of all diplomatic means, those steps were taken, peacefully,
by the people of Kosovo themselves on 17 February 2009.

VL PRINCIPLE OF SELF — DETERMINATION

6.1 On the basis of the Declaration on Principles of International Law concerning
Friendly Relations and Co-operation among States in accordance with the Charter
of the United Nations (UN GA resolution 2625 (XXV), 25 October 1970) the fol-
lowing four forms of the right to self-determination may be singled out:

a) of people under the colonial dependence or under other form of domination;
b) of people under alien occupation;



234 POLISH ADVISORY OPINION ON THE ACCORDANCE WITH INTERNATIONAL LAW ...

6.2

6.3

6.4

6.6

¢) of people inhabiting states that infringe the right to self-determination and,
thereby, being prevented from effective exercise of that right (which could,
in particular, take the form of those people being represented in the host
state’s government that would reflect, in a not discriminatory manner, the
whole of a given state population);

d) of people inhabiting states that respect the principle of self-determination
and, consequently, those people being adequately represented in the gov-
ernment of the host state.

In the situation (d) above, people of a given territory are not empowered to
exercise their right to self-determination (e.g. through secession), unless such
a right is guaranteed by a constitutional act and conditions to execute that right
are fulfilled.

In the category (¢) above, on the other hand, right to self-determination cannot
be effectively exercised by people within a given country and, consequently, that
right may under certain circumstances entail secession and be vindicated by all
legal means.

It is possible to distinguish between the primary and remedial right to secession.
(seee.g. A. Buchanan, Justice, Legitimacy and Self-determination. Moral Foundations
Jfor International law, Oxford University Press 2004, p. 271 and subseq., J. Crawford,
The Creation of States in Infernational Law, Second Edition, Oxford University Press
2006, pp 119-128).

Remedial right to secession is based on a premise that a state gravely violates inter-
national human rights and humanitarian law against peoples inhabiting its territo-
ry. Those violations may include inter alia: genocide, crimes against humanity, war
crimes and other massive violations of human rights and humanitarian law.

As the Supreme Court of Canada in Quebec Secession case put it:

“A right to external self-determination (which in this case potentially takes form

of the assertion of a right to unilateral secession) arises in only the most extreme

cases and, even then, under carefully defined circumstances. (...) Although this
third circumstance | of external self-determination | has been described in several
ways, the underlying proposition is that, when a people is blocked from meaningful
exercise of its right to self-determination internally, it is entitled, as a last resort, to
exercise it by secession. (...) Clearly, such a circumstance parallels the other two
recognized situations in that the ability of people to exercise its right to self-
determination internally is somehow being totally frustrated.” ([1998]2 SCR.

217, paras 126—134; emphasis in original ).

Therefore, remedial right to secession may only come into question as a last resort
when it is necessary to protect the inhabitants of territories from wrongful acts of
their host states (see also The Implementation of the Right to Self Determination
as a Contribution to Conflict Prevention, Report of the International UNESCO
Conference of Experts held in Barcelona, 21-27 November 1998, Dr. Michael C.
van Walt van Praag with Onno Seroo (eds), pp. 22-28).
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6.8 It is also the Declaration on Principles of International Law concerning Friendly

Relations and Co-operation among States in accordance with the Charter of the

United Nations itself that states explicitly:
“Nothing in the foregoing paragraphs shall be construed as authorizing or en-
couraging any action which would dismember or impair, totally or in part, the
territorial integrity or political unity of sovereign and independent States conduct-
ing themselves in compliance with the principle of equal rights and self determina-
tion of peoples as described above and thus possessed of a government representing
the whole people belonging to the territory without distinction as to race, creed or
colour.” (emphasis added; similar explanation may be found in: United Nations
Word Conference of Human Rights, Vienna Declaration and Programme of Action,
25 June 1993, 32 ILM. (1993), p. 1665).

6.9 It may be inferred therefore that the subordination of the principle of self-determi-

nation to the principle of territorial integrity is by no means of absolute character.
The latter does not always have priority irrespective of the particular conditions of
a given situation.

6.10 In the light of the considerations presented, inter alia, in paras 6.1-6.7 and Chap-

ter V of the present statement, the conclusion has to be drawn that Kosovo was
entitled to exercise its remedial right to secession.

It shall be underlined once again that the exercise of the right to self-determina-
tion of Kosovo’s people in Serbia was not longer possible and unattainable. That
conclusion is validated by the scale of violations of human rights and humanitar-
ian law by Serbia. In such a situation Kosovo could legitimately exercise its reme-
dial right of secession from Serbia in order to protect and preserve most funda-
mental rights and interests of its people.

6.12 Therefore, the territorial integrity of Serbia—in the consequence of its own wrongful

acts against Kosovo — eroded and was undermined already in 1999. That led to the
situation where Serbia lost its effective authority and control over Kosovo and has
not regained it within the next years. In the consequence of the Serbian violations
of human right and humanitarian law, it may also be argued, that that State could
no longer have recourse to the principle of territorial integrity as protecting Serbia
from the exercise by the Kosovars of their remedial right to secession.

It is also beyond any doubt that certain norms of international law concerning,
inter alia, the protection of fundamental human rights as well as self -determina-
tion of peoples have special legal value and meaning. These norms have been often
referred to as peremptory norms (see e.g. A. Cassese, International Law, 2" Bdi-
tion, Oxford University Press 2005, pp. 64-67 and bibliography quoted therein;
Draft Articles on the Law of Treaties with commentaries, YILC, 1966, Vol. II, p. 248;
Commentaries to the draft articles on Responsibility of States for internationally wrongful
acts, YILC, 2001, Vol. 11, pp. 110 ez. seq). Tt corresponds to the view that in case of
severe violations of certain fundamental human rights and humanitarian law norms,
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the principle of self — determination may not be limited to its internal aspect (i.e.
self — determination within a “host” state).

6.14 The International Court of Justice also affirmed on a number of occasions that

certain norms or obligations have special nature. In the East Timor case, the Court
said that:

“Portugal ’s assertion that the right of peoples to self-determination, as it evolved
from the Charter and from the United Nations practice, has an erga omnes
character, is irreproachable. The principle of self-determination of peoples has
been recognized by the United Nations Charter and in the jurisprudence of the
Court (...); it is one of the essential principles of contemporary international
law” (Case concerning East Timor, Portugal v Australia, Judgment, 1C.].

Reports 1995, p. 102).

That assertion was repeated in the International Court of Justice’s advisory opin-
ion on the Legal Consequences of the Construction of a Wall in the Occupied
Palestinian Territory, where the Court referred also to its judgment in the Barcelo-
na Traction case:

“The Court would observe that the obligations violated by Israel include certain
obligations erga omnes. As the Court indicated in the Barcelona Traction case,
such obligations are by their very nature “the concern of all States” and, “In view
of the importance of the rights involved, all States can be held to have a legal interest
in their protection” (Barcelona Traction, Light and Power Company, Limited,
Second Phase, Judgment, LCJ. Reports 1970, p. 32, para. 33). The obligations
erga omes violated by Israel are the obligation to respect the right of the Palestin-
ian people to self determination (...)." (Legal Consequences of the Construc-
tion of a Wall in the Occupied Palestinian Territory, Advisory Opinion, LC.].
Reports 2004, para. 155).

It the Reservations to the Convention on the Prevention and Punishment of the
Crime of Genocide case, the Court also highlighted that:

“The origins of the Convention show that it was the intention of the United
Nations to condemn and punish genocide as “a crime under international law”
involving a denial of the right of existence of entire human groups, a denial which
shocks the consistence of mankind and results in great losses fo humanity, and
which is contrary to moral law and to the spirit and aims of the United Nations
(Resolution 96 (1) of the General Assembly, December 117 1946). The first
consequence arising from this conception is that the principles underlying the
Convention are principles which are recognized by civilized nations as binding on
States, even without any conventional obligation. A second consequence is the
universal character both of the condemnation of genocide and of the co-operation
required “in order to liberate mankind from such a odious scourge” (Preamble to
the Convention)” (Reservations to the Convention on the Prevention and Punish-
ment of the Crime of Genocide, Advisory Opinion, LC.]. Reports 1951, p. 23).
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The Court sustained its reasoning in that respect in the Application of the Con-

vention on the Prevention and Punishment of the Crime of Genocide case, where

it stated in particular that:
“The Court affirmed the 1951 and 1996 statements in its Judgment of 3 February
2006 in the case concerning Armed Activities on the Territory of Congo (New
Application 2002) (Democratic Republic of Congo v Rwanda), paragraph 64,
when it added that the norm prohibiting genocide was assuredly a peremptory
norm of international law (jus cogens).” (Case concerning the Application of
the Convention on the Prevention and Punishment of the Crime of Geno-
cide, Bosnia and Herzegovina v. Serbia and Montenegro, 26 February 2007,
para. 161).

6.15 Serbia not only did not provide sufficient guarantees to the protection of funda-
mental human rights but was the one that violated these rights in Kosovo de-
priving it at the same time of autonomy. In such a situation people of Kosovo
requested execution of their inherit rights that by no means could have been
exercised within Serbia.

6.16 Finally, international law should be viewed as a dynamic, not as a static system. It
is because that system changes and develops through, infer alia, the constant prac-
tice of states. Therefore the content of norms and principles of that legal system
(even the ones of such a significance as territorial integrity and self -determina-
tion) are subject to continuous modifications and adjustments. For example, the
political and legal system established on the basis of Potsdam and Yalta conferenc-
es and arrangements, supplemented by the CSCE/OSCE process, at that time was
considered to be of a quasi-permanent nature. However, the so called “Spring of
Nations” in the Eastern and Central Europe that commenced in Poland in 1980
brought about significant changes in the international system, including the inde-
pendence of many states, the German reunification, fall of the Soviet Unijon or the
dissolution of Yugoslavia.

VIL INTERPRETATION OF THE UNITED NATIONS SECURITY COUNCIL
RESOLUTION 1244 (1999)

7.1 It is the view of the Republic of Poland that the Kosovo’s Declaration of Indepen-
dence is not contrary to the UN SC resolution 1244 (1999).

7.2 Though this resolution refers to the territorial integrity and sovereignty of the then
SFRY, it does so only in a preambular language, not in the operational one. Moreover,
that reference concerns solely the provisional phase of the UN administration in Ko-
sovo. Hence, it does not predetermine the applicability of these principles to the fu-
ture status of Kosovo. The relevant parts of the UN SC resolution 1244 (1999) read:

* [The Security Council] “Decides that the main responsibilities of the interna-
tional civil presence will include:
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(a) Promoting the establishment, pending a final settlement, of substantial
autonomy and self-government in Kosovo, taking full account of annex 2 and of
the Rambouwillet accords (S/1999/648). (...)” (op. para. 10; emphasis added).

» “A political process towards the establishment of an interim political framework
agreement providing for a substantial self-government for Kosovo, taking full
account of the Rambouillet accords and the principles of sovereignty and territo-
rial integrity of the Federal Republic of Yugoslavia and the other countries of the
region, and the demilitarization of the KLA.” (Annex 1, item 6; emphasis
added).

Analogous formulations may be found in Annex 2, para. 8 of the resolution.

7.3 It may be inferred therefore that the Security Council, while deciding that the solu-
tion to the “Kosovo crisis” would be based upon general principles contained in
Annex I and elaborated on in Annex II to the resolution, did not took the stance
that such a solution may only be attained through its own decisions.

7.4 Consequently, the UN SC resolution 1244 (1999) needs to be interpreted in the
light of the above presented considerations, as well as of sui generis character of

Kosovo case.
7.5 Asitwas already stated above, the international community realized that indepen-
dence is “the only viable option” which is expressed in the most comprehensive way
in the Ahtisaari’s Plan. The failure to implement that Plan and further develop-
ment of the situation regarding Kosovo also constitute factors that need to be taken
into account while interpreting the UN SC resolution 1244 (1999).
Moreover, the Security Council was not able to execute its functions envisaged in
the UN Charter, to “remain actively seized of the matter” or to propose viable solu-
tions for the future status of Kosovo that would be acceptable for the parties to
a conflict and the international community as a whole.
The political impasse within the UN SC and, thus, the loss of its control over the
situation in Kosovo catalyzed the exercise by the people of Kosovo of its remedial
right to secession. It shall be also noted that the people of Kosovo only exercised
that right after the UN-guided course of action in determining the Kosovo’s future
status came to a halt.

~3
(@2

~1
3

VIII. GENERAL CONCLUSIONS

8.1 The Government of the Republic of Poland is of the opinion that the Declaration of
Independence of 17 February 2008 has not conflicted with any norm of interna-
tional law.

8.2 The Government of the Republic of Poland respectfully asks the Court to respond
to the question posed in the General Assembly resolution 63/3 taking into account
considerations presented in this statement.



XXIX POLISH YEARBOOK OF INTERNATIONAL LAW

2009

PL ISSN 0554-498X

POLISH BIBLIOGRAPHY
OF INTERNATIONAL LAW 2009

PUBLIC INTERNATIONAL LAW

* Books

Astramowicz-Leyk Teresa: Miedzynarodowe systemy ochrony praw i wolnoéci czlowieka
[International systems of the protection of human rights and freedoms . Olsztyn
2009 Olsztyniska Szkota Wyzsza ss. 425.

Bagan-Kurluta Katarzyna: Przysposobienie miedzynarodowe dzieci [ International adop-
tion of children ]. Biatystok 2009 “Temida 27 ss. 516, bibliogr., akty prawne, orzecz-
nictwo.

Barcik Jacek, Wentkowska Aleksandra: Prawo Unii Europejskiej z uwzglednieniem Trak-
tatu z Lizbony [ The law of the European Union with the reference to the Lisbon
Treaty]. Wwa 2008 C.H. Beck ss. XXVIII + 537, bibliogr., indeks rzeczowy.

Bierikowska Ewa, Mazowiecka Lidia: Ofiara przestepstwa w dokumentach miedzynaro-
dowych [The victim of the crime in the international documents]. Wwa 2009
Wolters Kluwer ss. 534.

Brodecki Zdzistaw: Prawo integracji w Europie | The law of integration in Europe |. Wyd. 3.
Wwa 2009 Wydawn.Prawn. “LexisNexis” ss. 203, bibliogr., indeks rzeczowy, akty
prawne.

Bugajski Dariusz R.: Prawa Zzeglugowe okretu w §wietle prawa miedzynarodowego [ Nav-
igation rights of the ship in the light of the international law]. Wwa 2009 Wy-
dawn. Nauk.”Scholar” ss. 380, bibliogr., akty prawne.

Bukowski Zbigniew: Zréwnowazony rozwoj w systemie prawa | Sustainable develop-
ment in the system of law]. Torun 2009 TNOIK ss. 698, bibliogr.

Cala-Wacinkiewicz Ewelina: Podstawy systemu prawa miedzynarodowego. Pytania, testy,
kazusy, tablice [Basics of the system of the international law. Questions, tests,
tables]. Wyd. 2 rozsz. i zm. Wwa 2009 C.H. Beck ss. X1l + 416, bibliogr., indeks
rZECZOWY.

Chelminiak Marcin: Obwod Kaliningradzki FR w Europie. Rosyjska enklawa w nowym
migdzynarodowym tadzie politycznym [ Kaliningrad Oblast RF. Russian enclave



240 POLISH BIBLIOGRAPHY OF INTERNATIONAL LAW 2009

in the new international political order]. Wwa 2009 “Duet” ss. 308, bibliogr,.
Sum., Soderz.

Ciechanowicz-McLean Janina: Prawo i polityka ochrony srodowiska [The law and the
politics of the environmental protection]. Wwa 2009 Wolters Kluwer ss. 164,
wykaz aktéw prawnych, bibliogr.

Cyberterroryzm. Nowe wyzwania XXI wieku. Materiaty konferencyjne (Wwa, 18.05.20091.)
[ New challenges in XXI century. Conference materials (Warsaw 18 May 2009)].
Red. i wstep Tadeusz Jemioto, Jerzy Kisielnicki, Kazimierz Rajchel. Wwa-Szezytno
2009 WSIZIA, Wyzsza Szkota Policii ss. 709, bibliogr.

Czaplinski Wiadystaw: Odpowiedzialno$é za naruszenie prawa miedzynarodowego
w zwigzku z konfliktem zbrojimym [ The responsibility for the violation of inter-

national law in connection with the armed conflict]. Wwa 2009 Wydawn.
Nauk.”Scholar” ss. 287

Czaplifiski Wladystaw: Podstawowe zagadnienia prawa mi¢dzynarodowego. Zarys
wyktadu [ Basic issues of the international law. The outline of the lecture]. Wwa
2009 Centrum Europejskie UW ss. 174 + CID-ROM.

Czubik Pawel, Wozniak Mateusz: Czynnoéci cywilnoprawne konsula. Wybdr materialéw
zrédtowych [ Civil activities of the consul. Selection of source materials]. Bielsko-
-Biata 2009 Wyzsza Szkota Administracii ss. 235.

Doliwa-Klepacka Anna, Doliwa-Klepacki Zbigniew M.: Struktura organizacyjna (insty-
tucjonalna) Unii Europejskiej (z uwzglednieniem Traktatu z Lizbony) [ Organi-
sational structure of the European Union (taking into account the Lisbon Treaty) |.
Biatystok 2009 “Temida 2” ss. 565, bibliogr., orzecznictwo.

Dylematy praw cztowieka. Red. Teresa Gardocka, Jacek Sobezak. Wstep Lech Gardocki.
Torun 2008 Wydawn.A. Marszalek ss. 453,

Europa urzednikéw [Europe of civil servants]. Red. Zdzistaw Brodecki. Zagadnienia
ogdlne s. 19-39; glosy s. 99-319; aneks z orzecznictwem krajowym i wspdlno-
towym dot. spraw polskich s. 321-424. Wwa 2009 Wydawn.Prawn.”LexisNexis”
ss. 424, bibliogr.

Europeizacja prawa { The Europeisation of law]. Red. i wstep Tadeusz Biernat. Krakow
2008 Krakowska Szkota Wyzsza im. A F. Modrzewskiego ss. 197,

Europejski Trybunat Praw Czlowieka, Wyb6r orzeczet 2008 {European Tribunal for
Human Rights. The review of judgements 2008 ] Oprac. Marek A. Nowicki. Wwa
2009 Wolters Kluwer ss. 320, wykaz tematyczny orzeczen.

Ewolucja terroryzmu na przetomie XX i XXI wicku. Materiaty konferencyjne (Gdynia,
11-12.10.2007 1.) [ The evolution of terrorism at the turn of XX and XXI century.
Conference materials (Gdynia, 11-12 October 2007) | Red. Marek J. Malinowski,
Rafat Ozarowski, Wojciech Grabowski. Gdansk 2009 UG ss. 586.



POLISH BIBLIOGRAPHY OF INTERNATIONAL LAW 2009 241

Fundamental rights protection in the European Union. Ed. Jan Barcz. Wwa 2009 C.H.
Beck ss. XVII + 388,

Goralezyk Woijciech, Sawicki Stefan: Prawo miedzynarodowe publiczne w zarysie | Public
international law at a glance]. Wyd. 13. Wwa 2009 Wydawn. Prawn. "LexisNexis”
ss. 459, bibliogr., indeks rzeczowy.

Granice w Europie Srodkowo-Wschodniej w XIX-XX wieku. Od Tréjkata Trzech Cesarzy
do traktatuw Schengen. Materiaty konferencyine (Sosnowiec, 6.11.2008 1.) [ Bor-
dersinthe Central and Eastern Europe. From the Triangle of 3 emperors to the Schen-
gen Treaty. Conference materials (Sosnowiec, 6.11.2008 r.)]. Red. Ryszard Kacz-
marek, Zbigniew Studencki. Sosnowiec 2008 Muzeum w Sosnoweu ss. 145, Sum.

Grudzinski Przemystaw: Panstwo inteligentne. Polska w poszukiwaniu migdzynarodowej
roli {Intelligent state. Poland looking for its international role]. Torunt 2008
Wydawn. A. Marszatek ss. 179.

Ikanowicz Cezary, Piekarski Jan W.: Protokédt dyplomatyczny i dobre obyezaje [ Diplo-
matic protocol and good practices]. Wyd. 7 zaktual. Wwa 2009 SGH ss. 228.

Jagietto Zdzistaw: Wybrane problemy bezpieczenstwa pafistw; naroddw oraz spotecznosei
lokalnych na poczgtku XXI wieku [Selected issues of the security of states, na-
tions and local communities at the beginning of the 21" century]. Walbrzych
2008 Panstwowa Wyzsza Szkola Zawodowa im. A. Silesiusa ss. 409, bibliogr.

Jaloszynski Kuba: Wspétezesny wymiar antyterroryzmu [ The modern dimension of the
antiterrorism]. Wwa 2008 “Trio” ss. 290, bibliogr.

Janusz-Pohl Barbara: Immunitety w polskim postgpowaniu karnym [ Immunities in the
Polish criminal procedure]. Wwa 2009 Wolters Kluwer ss. 369, bibliogr.

Jurczyk Tomasz: Prawa jednostki w orzecznictwie Europejskiego Trybunatu Sprawiedli-
woscl [ The rights of the individual in the jurisprudence of the European Court of
Justice . Wwa 2009 Wolters Kluwer ss. 236, bibliogr.

Justyfiska Izabela: Zasada poszanowania praw cztowieka w europejskim prawie wspél-
notowym [ The rule of human rights protection in the European community law|.
Torun 2009 TNOIK ss. 356, bibliogr.

Karska Elzbieta: Subsydiarmosé uchwat organizacii rzadowych i pozarzadowych w ju-
rysdykeji migdzynarodowych trybunatéw karnych | Subsidiarity of the resolutions
of governmental and non-governmental organisations in the juisdiction of inter-
national criminal tribunals]. Wroctaw 2009 UWr. ss. 336, bibliogr., Sum.

Karski Karol: Osoba prawna prawa wewnetrznego jako podmiot prawa miedzynaro-
dowego [ Legal person of inner law as the subject of international law ]. Wwa 2009
UW ss. 500, bibliogr., Sum.

Karta Praw Podstawowych Unii Europejskiej wraz z wyjasnieniami [ Charter of Funda-
mental Rights of the European Union with explanatory notes]. Wwa 2009
“EuroPrawo” ss. 60, akty prawne.



242 POLISH BIBLIOGRAPHY OF INTERNATIONAL LAW 2009

Karta Praw Podstawowych w europejskim i krajowym porzadku prawnym. Materiaty
konferencyjne (Warszawa, 2008.06.23-24) | Charter of Fundamental Rights of
the European Union in the European and national legal order. Conference mate-
rials (Warszawa, 2008.06.23-24) 1. Red. 1 wstep Andrzej Wrdbel. Wwa 2009
Wolters Kluwer ss. 396,

Komitet Praw Czlowieka ONZ. Wybér orzecznictwa [ Human Rights Committee. Select-
ed jurisdiction ]. Red. Roman Wieruszewski, Aleksandra Gliszezyfiska, Katarzyna
Sekowska-Kozlowska. Wstep Roman Wiernszewski. Wwa 2009 Wolters Kluwer
ss. 395.

Koncewicz Tomasz T.: Zasada jurysdykeji powierzonej Trybunatu Sprawiedliwosci Wspdl-
not Europejskich. O jurysdykeyjuych granicach i wyborach w dynamicznej ,, wspdl-
nocie prawa” [ The rule of conferred power of the European Court of Justice. About

the jurisdictional borders and choices in the dynamic “community of law”}. Wyd.
2. Wwa 2009 Wolters Kluwer ss. 839, bibliogr., Sum.

Kondratiewa-Bryzik Jelena: Poczatek prawnej ochrony zycia ludzkiego w §wietle stan-
dardéw miedzynarodowych | The beginning of the legal protection of human life
in the light of international standards ] . Wwa 2009 Wolters Kluwer ss. 317, bibliogr.

Konwencja NZ o prawie morza z 1982 r. W pigtnasty rocznice wejscia w zycie [ The
UN Convention on the Law of the Sea, 1982. In the fifteenth anniversary of
the entry into force]. Red. i wstep Cezary Mik, Konrad Marciniak. Torun 2009
TNOIK ss. 454,

Kosiniska Karolina: Zbrodnia ludob6jstwa w prawie miedzynarodowym [The crime of
genocide in the international law ], Torun 2008 “Duet” ss. 154, bibliogr.

Koztowski Artur: Estoppel jako ogdlna zasada prawa miedzynarodowego | Estoppel as
the general rule of international law |. Wroctaw 2009 UWT. ss. 388, bibliogr., Sum.

Krakowski Jedrzej: Unia Europejska. Szkice o integracii | European Union. Sketches about
integration ]. Sosnowiec 2009 “Humanitas” ss. 82.

Krzan Barttomiej: Kompetencje Rady Bezpieczeistwa ONZ w migdzynarodowym
sadownictwie karnym [ The powers of the Security Council in the international
criminal jurisdiction]. Torufi 2009 TNOIK ss. 243, bibliogr., orzecznictwo.

Krzysztofik Edyta: Wsparcie pokoju we wspdtezesnych stosunkach migdzynarodowych
[The support for the peace in the contemporary international relations|. Wwa
2009 Wolters Kluwer ss. 327, bibliogr., orzecznictwo.

Ksiega pamiatkowa ku czci Profesora Jana Biatocerkiewicza | Commemorative book in
honor of Professor Jan Biatocerkiewicz |. T. 1-2. Red. Tadeusz Jasudowicz, Michat
Balcerzak. Torufi 2009 TNOIK ss. 595 + 599-1067,

Kubiak Krzysztof: Przemoc na oceanach. Wspdiczesne piractwo i terroryzm morski
[Violence in the oceans. Contemporary piracy and maritime terrorism]. Wwa
2009 Centrum Europejskie Natolin ss. 223, bibliogr.



POLISH BIBLIOGRAPHY OF INTERNATIONAL LAW 2009 243

Kupiecki Robert: Sita solidarnosci. Strategia NATO 1949-1989 [ The power of solidari-
ty. Strategy of NATO 1949-1989]. Wwa 2009 PISM ss. 418.

Ludwikowski Rett R.: Handel miedzynarodowy z wyborem Zrodel | International trade with
the choice of sources]. Wyd. 2. Wwa 2009 C.H. Beck ss. XXXI + 527, bibliogr.,
indeks rzeczowy:.

Lukaszuk Leonard: Dobra intelektualne. Problemy miedzynarodowej ochrony [Intel-
lectual goods. Problem of international protection]. Wwa 2009 Wydawn. Aka-
demickie i Profesjonalne ss. 447, bibliogr., indeks nazwisk, indeks rzeczowy:.

Marcinko Marcin: Wybrane aspekty walkd z terroryzmem w prawie migdzynarodowym
[Selected issues of the fight with terrorism in international law ], Deblin 2008
Wyzsza Szkota Oficerska Sit Powietrznych ss. 279, bibliogr., Sum.

Matysiuk Renata, Rosa Ryszard: Bezpieczefistwo i prawa cztowieka w systemie KBWE/
OBWE [Security and human rights in the system of OSCE]. Siedlce 2008
Wydawn. Akademii Podlaskiej ss. 270.

Maczyiski Dominik: Miedzynarodowa wspdlpraca w sprawach podatkowych [Interna-
tional cooperation in taxcases |. Wwa 2009 Wydawn. Prawn.”LexisNexis” ss. 519,
bibliogr.

Miedzynarodowe bezpieczenstwo energetyczne w XXI wieku | International energetic
security in XXI century]. Red. i wstep Erhard Cziomer. Krakéw 2008 Szkota
Wyzsza im. A.Frycza Modrzewskiego ss. 330,

Miedzynarodowe prawo humanitarne konfliktéw zbrojnych. Wyzwania XXI wieku [In-
ternational humanitarian law of armed conflict. The challenges of XXI century].
Red. i wstep Dariusz R. Bugajski. Gdynia 2008 Akademia Marynarki Wojennej
ss. 159, indeks rzeczowy, wykaz aktéw prawnych,
Miedzynarodowe prawo §rodowiska [ International environmental law|. Wyb6r i wstep
Maria M. Kenig-Witkowska. Wwa 2009 Wolters Kluwer ss. 672, bibliogr.
Mizerski Rafal: Test legalnoscei w systemie Europejskiej Konwencji Praw Czlowieka [ Test
of legality in the system of the European Convention on Human Rights]. Wwa
2009 Wydawn.Sejmowe ss. 290, bibliogr.

Modernizacja, centrum, peryferie. Ksigga jubileuszowa z okazji 70. rocznicy urodzin
profesora Ryszarda Stemplowskiego [ Modernization, the center and peripheries.
Book to celebrate the 70th anniversary of birthday of Professor Ryszard Stemplows-
ki]. Red. Wlodzimierz Borodziej, Stawomir Debski. Wwa 2009 PISM ss. 491.

Nowicki Marek A.: Woké! Konwencji Europejskiej. Komentarz do Europejskiej Konwencji
Praw Czlowicka [ Around the European Convention. Commentary to the Europe-
an Convention on Human Rights]. Wyd. 4. Wwa 2009 Wolters Kluwer ss. 722.

Odpowiedzialnoé¢ miedzynarodowa jako element migdzynarodowego porzadku praw-
nego. Materiaty konferencyjne (Wroctaw, 22-24.10.2008 t.) [ International responsi-
bility as the element of international legal order. Conference materials (Wroctaw,



244 POLISH BIBLIOGRAPHY OF INTERNATIONAL LAW 2009

22-24.10.2008 1.) |. Red. Artur Koztowski, Barbara Mielnik. Wstep Krzysztof
Wéjtowicz. Wroctaw 2009 UWr. ss. 437.

Organizacja 1 funkcjonowanie Unii Europejskiej. Zagadnienia wybrane [ Organization
and functioning of the European Union. Selected issues]. Red. Justyna Malisze-
wska-Nienartowicz. Torun 2009 TNOIK ss. 362.

Organizacje miedzynarodowe. Wybor tekstow Zrodlowych [ International organizations.
Selected source materials]. Oprac. Hubert Horbaczewski, Jacek Regina-Zacharski.
Whoctawek 2008 Panstwowa Wyzsza Szkola Zawodowa ss. 279.

Orientacja seksualna i tozsamo$é pleiowa. Aspekty prawne i spoleczne [ Sexual orienta-
tion and sexual identity. Legal and social aspects]. Red. i wstep R. Wieruszewski,
M. Wyrzykowski. Wspdlpraca: A. Bodnar, A. Gliszezyniska, K. Sekowska-Koztowska
Wwa 2009 “EuroPrawo” ss. 247,

Ostaszewski Piotr: Migdzynarodowe stosunki polityczne. Zarys wyktadéw [ International
political relations. Outline of the lecture ]. Wwa 2008 “Ksigzkai Wiedza” ss. 919,
bibliogr.

Ostrowska Elzbieta, Mangold Robert: Migdzynarodowe stosunki gospodarcze [ Interna-
tional economic relations}. Wroctaw 2008 Wyzsza Szkota Zarzadzania ss. 167,
bibliogr.

Pafistwo w teoril i praktyce stosunkdéw migdzynarodowych [ The state in the theory and

practice of international relations |. Red. Mirostaw Sutek, Jarusz Symonides. Wwa
2009 UW ss. 392,

Polska droga do Konwencji o prawach 0s6b niepelnosprawnych ONZ [Polish road to
the UN Convention on the Rights of Persons with disabilities]. Red. Anna M.
Waszkielewicz. Krakéw 2008 Instytut Rozwoju Regionalnego ss. 252.

Pozycja Unii Europejskiej w handlu migdzynarodowym. Dynamika i struktura obrotéw,
konkurencyjnosé, gléwni partnerzy [ Position of the European Union in interna-
tional trade. The dynamics and structure of trade, competitiveness, the key part-
ners|. Red. Bogumita Mucha-Leszko, Lublin 2009 UMCS ss. 218, bibliogr.

Prawa cztowieka wkulturze pdtnocnej Afryki, Bliskiego i Dalekiego Wschodu. Materiaty
konferencyjne (Krakdw, 24.05.2007 r.) [ Human rights in the culture of North
Africa, the Middle and Far East. Conference materials (Cracow, 24.05.2007 1) .
Red. Krzysztof Koscielniak. Krakéw 2008 Wydawn. “Unum” ss. 125.

Prawa czlowieka. Wybrane zagadnienia i problemy [ Human Rights. Selected problems
and issues |. Red. i wstep Laura Koba, Wiestaw Wactawczyk. Wwa 2009 Wolters
Kluwer ss. 597, bibliogr.

Prawa podstawowe w prawie i praktyce Unii Europejskiej [ Human Rights in the law and
practice of the European Union]. Red. Cezary Mik, Katarzyna Gatka. Wstep
Cezary Mik. Torunn 2009 TNOIK ss. 597.

Prawna ochrona dobr kultury [Legal protection of the goods of culture]. Red. Teresa
Gardocka, Jacek Sobezak. Torun 2009 Wydawn. A. Marszalek ss. 243.



POLISH BIBLIOGRAPHY OF INTERNATIONAL LAW 2009 245

Prawo celne miedzynarodowe, wspdlnotowe, polskie | International community, and na-
tional customs law]. Red. K. Lasifiski-Sulecki. Aut.: M.M. Kaldunski, K. Lasin-
ski-Sulecki, W.Morawsld, M. Spiewak. Wyd. 2 zaktual. Wwa 2009 Wolters Kluwer
ss. 377, bibliogr., indeks rzeczowy.

Prawo migdzynarodowe, europejskie 1 krajowe — granice i wspdlne obszary. Ksiega jubile-
uszowa dedykowana Profesor Genowefie Grabowskiej [ International law, Euro-
pean and national — borders and common areas. Anniversary book dedicated to
Professor Genowefa Grabowska |. Red. B. Mikotajezyk, J. Nowakowska-Matusecka.
Katowice 2009 USL. ss. 660.

Prawo miedzynarodowe i wspdlnotowe wobec wyzwan wspolezesnego $wiata. Materialy
konferencyjne (Jasionka k. Rzeszowa, 16-19.09.2008 r.) [ International law and
community law towards the challenges of the modern world. Conference materi-
als (Jasionka near Rzeszow, 16-19.09.2008 r.)]. Red. 1 wstep Elzbieta Dynia
Rzeszéw 2009 UL Rzeszowski ss. 400.

Prawo Unii Europejskiej. Wyb6r dokumentéw [ The law of the European Union. Select-
ed documents]. Oprac. Agnieszka Barcik, Pliotr Dziwinski. Wyd. 2. Wwa 2009
PWN ss. 696, indeks rzeczowy.

Problemy ochrony wolnosci i praw jednostki we wspolczesnym $wiecie [ The problems
of the protection of human rights and freedoms in the modern world]. Red.
iwstep Jerzy Jaskiemia. Kielce 2008 U. Humanistyczno-Przyrodniczy ss. 202.

Quo vadis Europe 11?7 Materialy konferencyjne (Warszawa 5-6.10.2007 r.) [Quo
vadis, Europe 117, conference materials (Warszawa 5-6.10.2007 r.)]. Red.
Eugeniusz Piontek, Katarzyna Karasiewicz. Wstep E. Piontek. Wwa 2008 C.H.
Beck ss. XIV + 231.

Rossa-Kilian Donata: Region Morza Baltyckiego obszarem rozwoju i wspdlpracy —w $wietle
dokumentéw [Baltic Sea region as the area of development and cooperation in
the light of documents]. Torui 2009 Wydawn.A. Marszatek ss. 529, bibliogr.

Rubaszkiewicz Jerzy: Ochrona $rodowiska w wymiarze migdzynarodowym i krajowym
[Environmental protection in the international and national dimension}. Wwa
2008 Wyzsza Szkota Cla i Logistyki ss. 279, bibliogr.

Sozafiski Jarostaw: Prawo traktatow [The law of treaties]. Wyd. 3. Wwa—Poznan 2008
“luris” ss. 344.

Studia i rozprawy. Ksiega jubileuszowa dedykowana Profesorowi Andrzejowi Catusowi
[Studies and papers. Anniversary book dedicated to Professor Andrzej Catus].
Red. Andrzej Janik. Wwa 2009 SGH ss. 679.

Studium nad suwerennoscig [ Studies over the sovereignty]. Red. Oktawian Kuc. Wwa

2008 UW ss. 195.

Symonides Janusz: Debates and controversies concerning international legal aspects
of the struggle against terrorism. Wwa 2008 Wydawn. Nauk. “Scholar” ss. 67,
bibliogr.



246 POLISH BIBLIOGRAPHY OF INTERNATIONAL LAW 2009

Szesédziesigt [ 60] lat Rady Europy: Tworzenie i stosowanie standardéw prawnych [ Sixty
years of the Council of Europe. Creation and application of legal standards . Red.
i wstep Hanna Machifiska. Wwa 2009 “Oficyna Prawa Polskiego” ss. 387.

Szesédziesiat [ 60] lat Rady Europy [ Sixty years of the Council of Europe]. Red. Agnie-
szka Czubik. Wstep Lech Garlicki. Problemy Wspdtezesnego Prawa Migdzynaro-
dowego Europejskiego 1 Poréwnawczego vol. 7: 2009 z. 2 ss. 193.

Szot Wiestaw: Trwalodé bezpieczenstwa migdzynarodowego w obliczu wspblczesnego
bioterroryzmu [ Durability of the international security in the light of contempo-
rary bioterrorism . Krakéw 2008 Drukarnia Pijaréw ss. 173, bibliogr.

Szpak Agnieszka: Wymuszone zaginiecia. Wybrane zagadnienia | Forced dissapearances.
Selected issues]. {Profesorowi Janowi Biatocerkiewiczowi]. Torua 2009 UMK
ss. 220, bibliogr., Sum.

Swiat wspdtczesny wobec uzycia sily zbrojnej. Dylematy prawa i polityki [ Contempo-
rary World towards the use of armed force. Dillemas of law and politics] Red.
iwstep Jerzy Kranz. Wwa 2009 “EuroPrawo” ss. 459.

Swiagtkowski Marek: Naruszenie przez pafistwo umowy z inwestorem zagranicznym
w $wietle traktatéw inwestycyjnych [ The breach of agreement with the foreign
investor by the State in the light of the investment treaties]. Wstep Grzegorz
Domaniski. Wwa 2009 C.H. Beck ss. XLIV + 223, bibliogr., indeks rzeczowy.

Traktat ustanawiajgcy Wspdlnote Europejska [ The treaty establishing the European
Community]. T. 2. Komentarz [art. 61-188]. Red. Andrzej Wrdbel, Krystyna
Kowalik-Banczyk, Monika Szwarce-Kuczer. Wwa 2009 Wolters Kluwer ss. 1186,
indeks rzeczowy.

Traktat z Lizbony. Gliéwne reformy ustrojowe Unii Europejskiej | The Lisbon Treaty. Main
constitutional reforms of the European Union] Red. ] Barcz. Aut.: ]. Barcz,
A. Grzelak, C. Herma, J. Kranz, A. Kremer, C. Mik, K. Miszczak, A. Nowak-Far,
P. Swieboda, A. Wyrozumska. Wwa 2008 Komitet Integracji Europejskiej ss. 299.

Unia Europejska. Organizacja — funkcjonowanie — korzyséci [ The European Union. Orga-
nization — Functioning — Benefits } Red. { wstep Malgorzata Duczkowska-Piasecka.
Wwa 2009 “AlmaMer” ss. 251.

Unia Europejska: od Traktatéw Rzymskich do Traktatu Lizboriskiego. Materiaty konfe-
rencyjne (Torun, 5.11.2008) [ The European Union: From the Treaties of Rome
to the Lisbon Treaty. Conference materials (Torun, 5.11.2008)] Red. i wstep
Tadeusz Wasilewski. Torurt 2008 UMK ss. 188, bibliogr., Sum.

Ustr6j Unil Europejskiej. Rozwdj podstaw prawnych, zasady ustrojowe, system insty-
tucjonalny, Zrédla prawa, system ochrony prawnej, finanse, prawne aspekty
czlonkostwa Polski [ System of the European Union. The development of legal
basis, constitutional rules, sources of law, system of legal protection, finances, le-
gal aspects of the Polish membership]. T. 1. Red. Jan Barcz. Wwa 2009 “EuroPrawo”
ss. 1015, bibliogr.



POLISH BIBLIOGRAPHY OF INTERNATIONAL LAW 2009 247

Wendt Alexander: Spoteczna teoria stosunkéw miedzynarodowych [Social theory of
international relations]. Wwa 2008 Wydawn. Nauk.”Scholar” ss. 397, bibliogr.,
indeks rzeczowy.

Wiak Krzysztof: Prawnokarne §rodki przeciwdziatania terroryzmowi [Criminal law
measures against terrorism . Lublin 2009 KUL ss. 366, bibliogr.

Wrobel Anna: Miedzynarodowa wymiana ustug [International exchange of services].
Wwa 2009 Wydawn. Nauk. “Scholar” ss. 366, bibliogr.

Wréblewski Marek: Miedzynarodowy Fundusz Walutowy i Bank Swiatowy wobec
kryzysow walutowych [ The International Monetary Fund and the World Bank
towards currency crises ]. Torui 2009 Wydawn.A. Marszatek ss. 414.

Wspdlezesne problemy praw czlowieka 1 migdzynarodowego prawa humanitarnego
[ Contemporary problems of human rights and international humanitarian law].

Red. Tadeusz Jasudowicz, Michal Balcerzak, Julia Kapelafiska-Pregowska. Torun
2009 TNOIK ss. 575.

Wspdlczesne wyzwania wobec praw czlowicka w §wietle polskiego prawa konstytucyj-
nego | Contemporary challenges for human rights in the light of Polish constitu-
tional law|. Red. Zdzistaw Kedzia, Antoni Rost. Poznan 2009 UAM ss. 312.
Wstep do teorii polityld zagranicznej paistwa [Introduction to the theory of foreing
policy of a state]. Red. Ryszard Zigba. Torun 2009 Wydawn. A. Marszatek ss. 206.
Zarys prawa instytucjonalnego Unii Europejskiej [ Outline of the constitutional law of
the European Union]. Red. Artur Ku$. Lublin 2009 KUL ss. 347, bibliogr.
Zeidler Kamil, Trzcinski Maciej: Wyktad prawa dla archeologéw [Lecture of law for
archeologists]. Wwa 2009 Wolters Kluwer ss. 196, bibliogr., indeks rzeczowy:.

e Articles

Adamczak Wojciech: Usuwanie wrakow w wietle Konwencji z 2007 roku [ Removal of
wrecks in the light of the 2007 Convention |. Gdartiskie Studia Prawnicze 2009
nr 21 s 515-520.

Adamus Rafat: Klauzula arbitrazowa w oparciu o art. 33 Konwencji CMR [ Arbitration
clause in the light of the art. 33 of the CMR Convention]. Biuletyn Arbitrazowy
2009 nr 9 s. 43-54, Sum.

Aleksandrowicz Tomasz R.: Zwalczanie terroryzmu a kwestia uzycia sity w stosunkach
migdzynarodowych [Fighting the terrorism and the question of the use of force
in the international relations]. Bezpieczenistwo i Ochrona 2008 nr 3/4 s. 74-8Y.

Ananicz Andrzej: Rosja po dwéch matych wojnach | Russia after two small wars . Sprawy
Migdzynarodowe 2009 nr 1 5. 13-26.

Andrzejezuk Robert: Prawa czlowieka jako prawa skuteczne erga omnes [ Human rights
as rights applicable erga omnes |. Roczniki Nauk Prawnych Lublin 2008 t. 18 z. 1
s. 87-93, Sum.



248 POLISH BIBLIOGRAPHY OF INTERNATIONAL LAW 2009

Andrzejczuk Robert: Prawa cztowieka a ochrona matzenstwa i rodziny w §wietle prawa
kanonicznego i $wieckiego [ Human rights and the protection of marriage in the
light of canon and secular law]. Roczniki Nauk Prawnych Lublin 2008 t. 18 z. 2
s. 101-111, Sum.

Antczak-Bobifiska Ewelina: Skarg na rzad PRL o naruszenie Konwencji nr 87 1 98§ MOP
w zwigzku z wprowadzeniem stanu wojennego 13.12.1981 r. [ Complaints against
the Polish government (PRL) for violation of Convention No. 87 and 98 of the
ILO in connection with the introduction of martial law on 13/12/1981 ] W: Ksiega
pamigtkowa ku czei ... t. 1 s. 53-65.

Antonowicz Lech: Status prawnomigdzynarodowy Polski wspolezesnej [ International
legal status of todays Poland ]. W: Prawo polskie. Proba syntezy: Red. J. Gluchowski,
M.R. Patubska Warszawa 2009 s. 123-148.

Augustyniak Eukasz: Podmiotowosé organizacji miedzynarodowych jako przestanka
przypisania im odpowiedzialnodci [ Subjectivity of international organisations as
an essential condition of making them accountable]. Pafistwo 1 Prawo 2009 nr 4
s. 95-107.

Bach-Golecka Dobrochna: Miedzynarodowe prawo ekonomiczne. Poczgtki i perspekty-
wy [ International economic law. Begginings and perspectives]. W: Nauka i nauc-
zanie prawa. Tradycja i przysziodé. Red. H. Izdebski. Warszawa s. 165-181.

Bach-Golecka Dobrochna: The Principle of Solidarity in the European Law. W: Quo vadis
Europe IT ... 5. 203-217.

Balcerzak Michal: Problem precedensu w systemie rozstrzygania sporéw Swiatowej
Organizacji Handlu [ The problem of precedence in the system of resolving con-
flicts in the World Trade Organisation]. W: Ksiega pamiatkowa ku czci ... t. 2
s. 599-613.

Balcerzak Michal: Zasada nullum crimen sine lege w kontekscie écigania zbrodni
wojennych 1 zbrodni przeciwko ludzkosci na tle orzecznictwa Europejskiego
Trybunatu Praw Czlowieka [ The nullum crimen sine lege rule in the context
of prosecution of war crimes and crimes against humanity in the light of juris-
diction of the European Court of Human Rights|. W: Wspélczesne problemy ...
s. 439-456.

Banaszak Bogustaw, Jabtoniski Mariusz: Sgdownictwo konstytucyjne i sadownictwo Ea-
ropejskiego Trybunatu Praw Czlowicka [ Constitutional judiciary and the judi-
ciary of the European Court of Human Rights]. Acta UWr.Prz.Prawa i Admin.
2009 nr 795, 7-17.

Barcik Jacek: Neutralnosé 1 polityka neutralnosci a wspdtpraca w ramach Europejskiej
Polityki Bezpieczefistwa i Obrony— casus Austrii, Finlandii, Irlandii, Malty i Szwecji
[ Neutrality and policy of neutrality and cooperation within the European Securi-
ty and Defence Policy — casus of Austria, Finland, Ireland, Malta and Sweden].
W: Prawo miedzynarodowe, europejskie ... s. 33-53.



POLISH BIBLIOGRAPHY OF INTERNATIONAL LAW 2009 249

Barcz Jan: Dhugi cien historii. W sprawie postanowienia Europejskiego Trybunatu Praw
Czlowieka z 7 pazdziernika 2008 r. [ Long shadow of history. In case of the decision
of the European Court of Human Rights , 7 October 2008 |. Sprawy Miedzynaro-
dowe 2009 nr 1 5. 45-62.

Barcz Jan: Fundamental rights protection. Introduction. W: Fundamental Rights ...
s. 1-21.

Barcz Jan: Instytucjonalne uwarunkowania strategii rozszerzenia Unii Europejskiej
[Institutional conditions of the EU enlargement]. Ruch Prawniczy, Ekonomiczny
1 Socjologiczny 2009 nr 2 s. §7-110, Sum.,

Barcz Jan: Pozycja Parlamentu Europejskiego w toku reformy ustrojowej UE [ The posi-
tion of the European Parliament in the course of constitutional reform}. W: Insty-
tucje prawa konstytucyjnego w dobie integracji europejskiej. Ksiega jubileuszowa
profesor Marii Kruk-Jarosz. Wwa 2009 s. 344-354.

Barcz Jan: W sprawie roszcezeil majgtkowych tzw. Niemcdw. O whasnosci, cynizmie i poli-
tyce [About the property claims of the so-called Germans. About the property,
cynicism, and politics |. W: Krytyka prawa. Niezalezne studia nad prawem. T. 1.
Red. J. Jablofiska-Bonca. Warszawa 2009 s. 307-323,

Barczewski Artur: Der Begriff der “Investition” in der ICSID-Konvention und in Bilat-
eralen Investitionsschutzvertrigen (Bilateral Investment Treaties). Biuletyn
Arbitrazowy 2009 nr 9 5. 70-99, bibliogr., Streszcz.

Basak Adam: Zbrodnie na mieszkaficach terenéw okupowanych. Podstawy karania
w $wietle wyrokéw amerykanskich i brytyjskich trybunatéw wojskowych (1945-
-1947) [ Crimes against the inhabitants of the occupied territories. Fundamen-
tals of punishment in the light of the judgments of American and British mili-
tary courts (1945-1947 |. Acta UWr. Studia nad Faszyzmem 2009 nr 31s.121-
-166, Sum.

Baworowski Adam: Cyberterroryzm w prawie karnym materialnym — przyczynek do
dyskusji na gruncie analizy dogmatycznej | Cyberterrorism in the substantive crim-
inal law — contribute to the discussion on the basis of dogmatic analysis]. W: Cyber-
terroryzm ... s. 396412

Biatocerkiewicz Jan: Relacje czlowicka ze §rodowiskiem naturalnym. Garsé refleksji
o konflikcie prawa i ekonomii [ Human relationships with the environment. Reflec-

tion about the conflict of law and economics |. W: Prawo migdzynarodowe, europej-
skie ... s. 54-80.

Bieniczyk-Missala Agnieszka: Miedzyrzadowa dyskusja na temat uniwersalizmu praw
czlowieka [Intergovernmental discussion on the universality of human rights].
W: Wspdtezesne problemy ... s. 161-176.

Bleszynska Krystyna M.: Prawa czlowieka — wyzwania doby globalnej | Human Rights
challenges of global era]. W: Prawa czlowieka. Wybrane zagadnienia ...
s. 495-506.



250 POLISH BIBLIOGRAPHY OF INTERNATIONAL LAW 2009

Borkowski Pawet J.: Tozsamo$¢ miedzynarodowa UE w $wietle koncepcii rél miedzyna-
rodowych [ The international identity of the EU in the light of the concept of
international roles]. Przeglad Europejski 2009 nr 1 5. 69-84, Sum.

Brodecki Zdzistaw, Koncewicz Tomasz T.: Karta Praw Podstawowych 1 zasady ogdlue
prawa wspdlnotowego [ Charter of fundamental rights and general rules of Com-
munity Law ]. W: Karta Praw Podstawowych ... 5. 15-36,

Brodecki Zdzistaw: Metodologiczne aspekty badan nad integracja europejska z perspe-
ktywy filozofii prawa [ Metodological aspects of research on the European inte-
gration from the philosophy of law perspective]. Przeglad Europejski 2007 nr 1
s. 26—32, Sum.

Brodecki Zdzistaw, Py¢ Dorota: Odpowiedzialnos$é prewencyjna w prawie morza | Pre-
ventive responsibility in the law of the sea]. W: Odpowiedzialno$é miedzynaro-
dowa ...s. 11-34,

Brodecki Zdzistaw: Odpowiedzialno§é w prawie morza [ Responsibility in the law of the
sea]. W: Konwencja NZ ... s. 401-415, Sum.,

Buchowska Natalia: The issue of nullity of law making resolutions of international orga-
nizations. Polish Yearbook of International Law t. 28: 2006/2008 s. 9-24, Sum.

Bugajski Dariusz: Migdzynarodowe prawo morza a migdzynarodowe prawo konfliktéw
zbrojnych [ International law of the sea and the international law of armed con-
flicts]. Wojskowy Przeglad Prawniczy 2009 nr 4 s. 3-10.

Bugajski Dariusz R.: Czy Protokél dotyczgcy przepiséw o akeji wojennej todzi podwod-
nych z 1936 r. zachowat moc? [Is the protocol concerning the regulations of the
war actions of the submarine from 1936 still in force?]. W: Migdzynarodowe
prawo humanitame ... s. 111-120,

Burek Wojciech: Zakaz dyskryminacji w orzecznictwie ETPCz z 2008 r. [ Prohibition of
discrimination in ECHR case law of 2008 ] Europejski Przeglad Sadowy 2009 nr 12
s. 32--36.

Cabaj Oksana: Wyrzeczenie si¢ wojny w Pakcie Brianda-Kellogga oraz w konstytucjach
wybranych paristw: analiza wspélczesnego znaczenia [ Renunciation of war in the
Kellogg-Briand Pact, and in the constitutions of selected countries: an analysis of
contemporary significance]. W: Wspdlczesne problemy ... s. 17-30.

Ceranka Pawel: Reakcje panistw zachodnich na wprowadzenie stanu wojennego w Polsce
[Reactions of the Western countries during the introducing the Martial law in
Poland]. Sprawy Migdzynarodowe 2009 nr 1 s. 105-150.

Chaumette Patrick: The tenuous access of abandoned seafarers to the European Court
of Human Rights: the case of Olga J. Prawo Morskie 2009 nr 25 s. 73-83, Streszcz.

Chrusciak Ryszard: Powszechna Deklaracja Praw Czlowicka 1 inne miedzynarodowe stan-
dardy ochrony praw jednostki w pracach konstytucyjnych (1989-1997) [Uni-
versal Declaration of Human Rights and other international standards in the con-
stitutional works (1989-1997)]. W: Wspdlczesne wyzwania ... s. 31-39.



POLISH BIBLIOGRAPHY OF INTERNATIONAL LAW 2009 251

Curanovi¢ Alicja: Czynnik religijny w rosyjskiej polityce wobec panstw muzulmanskich
[Religious factor in the Russian politics towards the Muslim countries]. Stosunki
Migdzynarodowe 2009 nr 1/2 5. 211-230.

Czaplinski Wlhadystaw; Jasinska Anna: Podmiotowo$é miedzynarodowa Unii Europejskie;.
Kilka uwag na tle traktatu reformujacego [ International subjectivity of the Euro-
pean Union. Some comments on the background of the Reform Treaty]. W: Prawo
miedzynarodowe, europejskie ... s. 146-153.

Crzaplinski Wiadystaw: Kwestionowanie historii przez prawo [Challenging history by
law]. Europejski Przeglad Sgdowy 2009 nr 11 s. 4-9, Sum.

Crzaplinski Wladystaw: O wzajemnych relacjach niektérych pojeé prawa konstytucyj-
nego, miedzynarodowego i europejskiego [ About the interactions of certain con-
cepts in constitutional, international and European law]. W: Instytucje prawa

konstytucyjnego w dobie integracji europejskiej. Ksigga jubileuszowa Profesor
M. Kruk-Jarosz. Wwa 2009 ... s. 534-530.

Czepelak Marcin: ,Klauzule parasolowe” w dwustronnych umowach o ochronie inw-
estycji zagranicznych [ “Umbrella Clauses” in bilateral agreements about the pro-
tection of foreign investment}. ADR 2009 nr 1 s. 41-46.

Cziomer Erhard, Lasoni Marcin: Podstawowe pojecia i zakres bezpieczenstwa miedzy-
narodowego i energetycznego [ Basic concepts and the scope of international and
energy security |. W: Migdzynarodowe bezpieczenstwo ... s. 13-28.

Czubik Agnieszka: Prawo do prywatnodci w travaux preparatoires Europejskiej Kon-
wencji Praw Czlowieka [ Right to the privacy in Travaux Preparatoires of the Euro-
pean Convention on Human Rights]. Problemy Wspélczesnego Prawa Miedzy-
narodowego Europejskiego 1 Poréwnawczego vol. 7: 2009 z. 2s. 111-120.

Czubik Pawel: Dokumenty z pafistw nieuznanych w obrocie cywilnoprawnym [Docu-
ments from countries not recognized in the course of civil law]. Problemy
Wspoltczesnego Prawa Migdzynarodowego Europejskiego 1 Pordwnawezego vol. 7:
2009 z. 15 119-133.

Czubik Pawel: Polsko-wegierskie porozumienie w sprawie opieki konsularnej jako lex
specialis w stosunku do rozwigzan europejskich [ Agreement between Poland and
Hungary on consular protection as lex specialis with respect to European solu-
tions]. Europejski Przeglad Sgdowy 2009 nr 2 s. 56-58.

Czyzewski Jarostaw: Dzieci zotnierzy we wspdtezesnych konfliktach zbrojuych [ Child
soldiers in contemporary armed conflicts]. Przeglad Zachodni 2009 nr 1 s. 83~
-115, Sum.

Daniluk Pawet: Zasada 3 Yogyvakarty — dwie uwagi krytyczne (glos w dyskusii)
[Rule 3 of Yogyakarta — two critical comments|. W: Orientacja seksualna ...
s. 215-216.

Daranowski Piotr: Prawo uzycia sity w dobie rozejmu. Przedmiot transatlantyckiej de-
baty — sens 1 perspektywa jej kontynuacji [ The law to use the force in time of truce.



252 POLISH BIBLIOGRAPHY OF INTERNATIONAL LAW 2009

Subject of Transatlantic debate and perspective of its continuation | W: Wspdlczesne
problemy ... s. 93-114.

Daranowski Piotr: Uznanie niepodlegtosci Kosowa — usankcjonowanie precedensu
[Recognition of the independence of Kosovo — confirmation of precedence]. W
Ksiega pamigtkowa ku czci ... t. 2 5. 615-631.

Depezynski Rafal: Izraelska interwencja w Libanie w 2006 roku — przeglad wydarzen
[Israeli intervention in Lebanon in 2006 — an overview of developments]. W:
Migdzynarodowe prawo humanitarne ... s. 93-97.

Dittgen Herbert: Globalizacja a granice panistwa narodowego [Globalization and the
borders of national state]. Przeglad Europejski 2008 nr 2 s. 101-113, Sum.

Domaniski Grzegorz, Swigtkowski Marek: Protection of investor’s contractual rights

under bilateral and multilateral investment treaties (partial award in Eureko v
Poland). Polish Yearbook of International Law t. 28: 2006/2008 s. 163-218.

Dowgielewicz Mikotaj: Jaka przyszto$é panstw narodowych? [ What will be the future
of national states? | Sprawy Migdzynarodowe 2009 nr 3 s. 35-40.

Dowgielewicz Mikolaj: Prezydencja odwazna i bez komplekséw [ Presidency— brave and
with no complexes] . Sprawy Miedzynarodowe 2009 nr 1 s, 5-12.

Dubowski Tomasz: Dziatania (akty) ,ultra vires” w $wietle odpowiedzialnosci organizacii
migdzynarodowych — wybrane zagadnienia | “Ultra vires” acts in the light of the
responsibility of the international organisations — selected issues]. W: Odpowie-
dzialno$¢ miedzynarodowa ... s. 313-334.

Dubowski Tomasz: Wspdlna polityka zagraniczna i bezpieczefistwa Unii Europejskie]
w §wietle postanowieni Traktatu z Lizbony [ Common Foreign and Security Policy
of the European Union under the provisions of the Treaty of Lisbon]. W: Prawo
migdzynarodowe ... s. 9-18.

Dynia Elzbieta: Uznanie Kosowa w $wietle prawa miedzynarodowego | Recognition of
Kosovo in the light of international law]. W: Prawo mi¢dzynarodowe ... s. 19-31.

Dynia Elzbieta: Zasada autonomii prawa wspélnotowego [ The principle of autonomy of
Community law]. W: Prawo migdzynarodowe, europejskie ... s. 190-209.

Dzienkiewicz Wanda: Rola organizacji migdzynarodowych w tworzeniu systemu prawa
lotniczego [ The role of international organisations in creating of system of the air
law]. W: Lotnictwo wspélczesne ... s. 157-164.

Fiedler Radostaw: USA wobec konfliktu izraelsko-palestyfiskiego 1991-2008. Instru-
menty, mozliwosci, bledy i ograniczenia amerykarnskiego mediatora [ The USA
and the Isracli-Palestinian Conflict of 1991-2008. Instruments, possibilities and

limitations of the American mediator]. Przeglad Zachodni 2009 nr 1 5. 199-
-226, Sum.

Filipkowski Wojciech: Wybrane aspekty fenomenologii cyberterroryzmu studium przy-
padku sprawy Omara Al-Hussayena [ Selected aspects of the phenomenology of



POLISH BIBLIOGRAPHY OF INTERNATIONAL LAW 2009 253

cyber-terrorism case study of the case of Omar Al-Hussayen |. W: Cyberterroryzm ...
s. 119-131.

Florczak Agnieszka: Ewolucja ochrony praw czlowieka w systemie prawa wspdlnotowego
[Evolution of the human rights protection in the system of Community law].
W: Ochrona praw podstawowych ... s. 11-39.

Fordofiski Radostaw: Prawo do samoobrony wobec aktow podmiotéw niepanstwowych
[The right of self-defence towards the acts of non—state actors]. W: Ksiega
pamiatkowa ku czci ... t. 2s. 633-648.

Fordoniski Radostaw: Standardy praw cziowieka jako Il generacja ius contra bellum [ The
standards of human rights as the 3 generation ius contra bellum]. W: Wspol-
czesne problemy ... s. 249-260.

Formuszewicz Ryszarda: Odrzucenie skargi Powiernictwa Pruskiego przeciwko Polsce
przez Europejski Trybunat Praw Cztowieka [Dismissal of the claim of Prussian
Trust against Poland by the European Court of Human Rights]. Przeglad
Zachodni 2008 nr 4 5. 253-269.

Fuchs Katarzyna, Kaminski Ireneusz C.: Spor wokét publikacji karykatur Mahometa
[The dispute concerning the publication of caricatures of Muhammad]. Proble-
my Wspdtczesnego Prawa Miedzynarodowego Europejskiego i Pordwnawczego
vol. 7: 2009 z. 2 5. 13-34.

Galster Jan: Organizacja miedzynarodowa w orzecznictwie Europejskiego Trybunatu
Sprawiedliwodci [ International organization in the jurisdiction of the European
Court of Justice]. W: Ksiega pamigtkowa ku czei ... t. 1's. 459-467.

Garlicki Lech: Europejska Konwencja Praw Cziowieka a wykonywanie ponadnarodo-
wych zobowigzan przez panistwa [ The European Convention on Human Rights
and the performance of supranational obligations by the states|. W: Szesédziesiat
[60] Iat Rady Europy. Tworzenie ... s. 107-120.

Gawlik Katarzyna: Struktury wspéinotowe poswiccone lepszemu stanowieniu prawa
[Structures aimed at the better regulation at the EU level]. Przeglad Prawa
Europejskiego i Migdzynarodowego 2008 nr 25. 117-122.

Gawlowicz Izabela, Laski Piotr: Russian—German North Gas line in View of Public Inter-
national Law. Polish Yearbook of International Law t. 28: 2006/2008 s. 149-162.

Gaska Marek: Ochrona débr kultury w czasie konfliktéw zbrojnych i w sytuacjach
kryzysowych [Protection of the goods of culture in the time of armed conflict
and critical situations]. W: Prawna ochrona débr ... s. 98-120.

Gierszewski Janusz: Ekspansja Al-Ka’idy po 11 wrzes$nia 2001 roku [ Expansion of Al-
-Kaida after 11 September 2001 ]. W: Ewolucja terroryzmu ... s. 318-328.

Gilas Janusz: Migdzy ujednoliceniem a kodyfikacja prawa morza [ Between the unifi-
cation and codification the law of the sea]. W: Ksiega pamiatkowa ku czci ... €. 2
s. 649-656.



254 POLISH BIBLIOGRAPHY OF INTERNATIONAL LAW 2009

Glgbicka Katarzyna: Organizacja polityki spolecznej na szezeblu Unii Europejskiej [ The
organization of the social policy on the level of the European Union}. W: Orga-
nizacja 1 funkejonowanie Unii ... s. 175-191.

Golda-Sobezak Maria, Sobezak Witold: Zakres przedmiotowy swobody sumienia i re-
ligii w systemie prawnym ONZ | The scope of the freedom of conscience and reli-
gion in the legal system the United Nations]. W: Dylematy praw cztowieka ...
s. 306-324.

Gérzynska Marzena: Powszechny przeglad okresowy — nadzieje 1 rzeczywistoéé. Kilka
refleksji w zwigzku 7z zakoriczeniem pierwszych sesji Grupy Roboczej Rady Praw
Czlowieka ds. Powszechnego Przegladu Okresowego | Universal periodic review —
hopes and reality. Some thoughts in connection with the completion of the first
session of the Working Group of the Human Rights Council to the Universal
Periodic Review Committee |. W: Wspdlczesne problemy ... s. 505-530.

Grabowska Anna: Stosunki Unia Europejska — Rosja 1 ich implikacje dla tadu miedzy-
narodowego [ Relations of the EU — Russia and their implications for the interna-
tional order]. Stosunki Miedzynarodowe 2009 nr 1/2 5. 95-112.

Gronowska Bozena: Europejski Trybunal Praw Czlowieka — na rozdrozach przelomu
wiekdw { The European Court of Human Rights — at the crossroad of the centu-
ries]. W: Ksigga pamigtkowa ku czei ... t. 15 121-138.

Gronowska Bozena: Prawo oskarzonego do milczenia oraz wolnoéé od samooskarzenia
w ocenie Europejskiego Trybunatu Praw Czlowieka [ Accused’s right to silence
and freedom from self-accusation in the evaluation of the European Court of
Human Rights]. Prokuratura i Prawo 2009 nr 7/8 s. 7-24, Streszcz., Sum,

Gruszezyniski bukasz: EC Incentive Arrangements for Sustainable Development and
Good Governance (GSP PLUS) and WTO law. Critical analysis. Polish Yearbook
of International Law t. 28: 2006/2008 s. 219-235.

Grzegorczyk Pawel: The effect of the judgments of the European Court of Human Rights
in the domestic legal order. Polish Yearbook of International Law t. 28: 2006/
2008 s. 39-81, Sum.

Hordecki Bartosz: Prawa czlowieka jako ,,zgubna, francuska choroba” (ujecie stowiano-
filéw moskiewskich) [ Human rights as “disastrous, French disease” (an approach
of Moscow Slavophils).. W: Dylematy praw czlowieka ... s. 399-407.

Hryniewicz Janusz T.: Prawa czlowieka w migdzynarodowym kontekicie kulturowym

[ Human rights in the modern cultural context]. Sprawy Miedzynarodowe 2009
nr 35 79-98.

Iwanek Tomasz: Czy istniejaca regulacia ius ad bellum jest wystarczajaca? [If the exist-
ing regulation of jus ad bellum is sufficient? W: Wspolczesne problemy ... s. 31-48.

Iwanek Tomasz: Prawo miedzynarodowe wobec piractwa morskiego | International law
in the face of piracy on the high seas|. Panistwo i Prawo 2009 nr 10 s. 18-33.



POLISH BIBLIOGRAPHY OF INTERNATIONAL LAW 2009 255

Janczarek Szymon: Immunitet jurysdykeyjny pafistwa a bezwzglednie obowigzujace
normy prawa mi¢dzynarodowego [ Jurisdictional immunity of the state and the
peremptory norms of international law]. Pafistwo i Prawo 2009 nr 12 s. 57-68.

Jankowska Barbara: Opieka dyplomatyczna i konsularma jako prawo obywatela Unii
Europejskiej [ Diplomatic and consular care as the right of the EU citizen]. W:
Prawa podstawowe w prawie UE ... s. 317-335.

Jankowska-Gilberg Magdalena: Zakres obowigzkéw pozytywnych panstwa na tle aktual-
nego orzecznictwa Buropejskiego Trybunatu Praw Czlowieka | Positive responsi-
bilities of the State in the light of a current jurisprudence of the European Court
of Human Rights|. Problemy Wspélczesnego Prawa Miedzynarodowego Europej-
skiego 1 Pordwnawczego vol. 7: 2009 z. 2 5. 35-48.

Janusz-Pawletta Barbara: Delimitacja obszaréw morskich w prawie miedzynarodowym

[ Demarcation of ocean areas in international law]. Prawo Morskie 2009 nr 25
s. 113131, Sum.

Jaros Pawel: Prawa dziecka w konfliktach zbrojnych [ The rights of a child in armed con-
flicts|. W: Wspdlczesne problemy ... s. 261-294.

Jaskiernia Jerzy: Rada Europy po 60 latach istnienia [ The Council of Europe after 60
years of its existence |. Panistwo i Prawo 2009 nr 5 s. 3-18.

Jaskiernia Jerzy: Unia Europejska jako Przestrzenn Wolnodci, Bezpieczenstwa i Sprawie-
dliwosci (model normatywny w §wietle traktatu z Lizbony) [ The European Union

as an Area of Freedom, Security and Justice (normative model in the light of the
Treaty of Lisbon) ]. Bezpieczenstwo i Ochrona 2008 nr 3/4 s. 9-29.

Jaskiernia Jerzy: Wplyw procedury monitoringowej na implementacje standardéw Rady
Europy przez panstwa czlonkowskie [ The impact of the monitoring procedure of
the Council of Europe on the member states]. W: Szesédziesigt [60] lat Rady
Europy. Tworzenie ... s. 121-136.

Jaskiernia Jerzy: Wprowadzenie do systemu ochrony wolnosci i praw jednostki [ Intro-
duction to the protection of individual rights and freedoms|. W: Problemy ochro-
ny wolnoéci ... s. 9-64, bibliogr.

Jasudowicz Tadeusz: Rzady prawa (Rule of Law) jako zasada przewodnia w prawie eu-
ropejskim praw cztowicka [Rule of law as a priority rule in the European law of
human rights] . W: Praworzgdno$é i jej gwarancje ... s. 190-194.

Jasudowicz Tadeusz: Zakaz uzycia sily lub grozby uzycia sity ,w jakikolwiek inny sposéb
niezgodny z celami Narodéw Zjednoczonych” [ Prohibition of the threat and the
use of force “or in any other manner inconsistent with the purposes of the Unit-
ed Nations” }. W: Wspblczesne problemy ... s. 115-139.

Jéskowiak Kazimierz: Polsko-niemiecka wspblpraca transgraniczna w procesie integracji
europejskiej [ German—Polish cross—border cooperation in the process of Europe-
an integration ]. Sprawy Migdzynarodowe 2009 nr 2s. 11-22.



256 POLISH BIBLIOGRAPHY OF INTERNATIONAL LAW 2009

Kalicka-Mikolajczyk Adriana: Wspétpraca finansowa miedzy Wspdlnoty Europejska
a panistwami Afryki, Karaib6éw i Pacyfiku | Financial cooperation between the Eu-
ropean Community and the African, Caribbean and Pacific States]. Acta UWr.
Prz. Prawa i Admin. 2009 nr 79 5. 73-90.

Kaliszuk Ewa, Wancio Agata: Unijna propozycja tréjstronnej wspdtpracy: UE — Afryka
— Chiny —taktyczna rozgrywka czy pragmatyzm? [ The European Union’s propo-
sition of trilateral cooperation: EU — Africa — China — tactical gameplay and prag-
matism? | Wspélnoty Europejskie 2009 nr 1 s. 25-38, Sum.

Katdunski Marcin: On the Martens Clause in international law today. W: Wspdlezesne
problemy ... s. 295-313.

Katdunski Marcin: The Concept of Legitimate Expectations in International Investment
Law in the Light of the Sovereign Right to Regulate and the Principle of Pacta
Sunt Servanda in Bona Fides. W: Ksigga pamigtkowa ku czcei ... t. 2 5. 787-813.

Kaminski Ireneusz C.: Protokoél nr 14 bis do EKPCz — dorazna reforma procedury przed

ETPCz [Protocol 14 bis enters info force — ad hoc reform of the procedure before
the ECHR . Europejski Przeglad Sadowy 2009 nr 11 s. 25-28, Sum.

Kaminski Ireneusz C.: Sankeje karne w orzecznictwie ETPCz za naduzycia swobody
wypowiedzi [ Penal sanctions in ECHR case law as a reaction to abuse of the free-
dom of expression |. Europejski Przeglad Sagdowy 2009 nr 1 5. 35-41, Sum.

Kamifiski Tomasz: Konwencja wiedefiska o stosunkach dyplomatycznych z 1961 roku
jako wyraz kodyfikacji i ,progresywnego rozwoju” prawa dyplomatycznego
[ Vienna Convention on Diplomatic Relations of 1961 as the expression of cod-
ification and the “progressive development” of the diplomatic law]. Prawa ...
s. 145-163.

Kapelafiska-Pregowska Julia: Preimplantacyjna diagnoza molekularna w miedzynaro-
dowych standardach — wigzgcych 1 zalecanych [Preimplantation molecular ge-
netic diagnosis in the mandatory and recommended international standards].
Prawo i Medycyna 2009 nr 2 s. 85-98.

Kapelafiska-Pregowska Julia: W poszukiwaniu osoby 1 istoty ludzkiej w prawie miedzy-
narodowym [In search of the human person and human being in international
law]. W: Ksiega pamigtkowa ku czci ... t. 1s. 185-207.

Karasiewicz Katarzyna: Odpowiedzialnosé panstwa wobec inwestordw zagranicznych —
uwagi na temat prawa wlasciwego [ Liability of a state towards the foreign inves-
tors —comments concerning the question of a proper law]. W: Odpowiedzialnosé
migdzynarodowa ... s. 69-77.

Karnowska-Werner Maria: Migdzynarodowe prawo humanitarne [International hu-
manitarian law]. W: Prawa czlowieka. Wybrane zagadnienia ... s. 521-536.

Karska Elzbieta: Odpowiedzialnosé pafistwa za naruszenia prawa humanitarnego na tle
projektu artykuléw o odpowiedzialnodci panstw za czyny migdzynarodowo bez-
prawne [ State responsibility for violations of humanitarian law in the light of



POLISH BIBLIOGRAPHY OF INTERNATIONAL LAW 2009 257

Articles on the responsibility of states for internationally wrongful acts]. Studia
Prawnicze 2009 nr 1/2 5. 65-99, Sum.

Kasperska Kamila: Powigzania zorganizowanej przestepczodci z grapami terrorystycz-nymi
na przykladzie Afganistanu [ Connections between organized crime and terrorist
groups on the example of Afghanistan]. W: Ewolucja terroryzmu ... s. 402-410.

Kasprzak Henryk, Kopczuk Jarostaw: Monitoring praw czlowicka: teoria i praktyka
[ Monitoring of human rights: theory and practice|. W: Prawa cztowieka Wy-
brane zagadnienia ... s. 576-592.

Ken-Buczko Magdalena: Standardy pomocy humanitarnej we wspdlczesnym prawie
migdzynarodowym [ Standards of humanitarian aid in the modern international
law]. W: Wspblczesne problemy ... s. 561-570.

Kedzia Zdzistaw: Dyplomacja konferencyjna: w pietnasta rocznice 11 Swiatowej Konfe-
rencji Praw Czlowieka [ Conference diplomacy: the fifteenth anniversary of the

Second World Conference on Human Rights]. W: Instytucje prawa konstytucyj-
nego ... s. 617-626.

Kepa Katarzyna: Zmiany klimatu obszardéw polarnych w umowach miedzynarodowych
[ Climate change in polar regions according to the international agreements |. Pra-
wo i Srodowisko 2009 nr 25, 116-135.

Kocéwin Lestaw: Vertreibung? Oder: ,Aussiedlung der deutschen Bevolkerung aus Polen”.
Przeglad Stosunkéw Migdzynarodowych 2007 nr 1/2 s. 80-88.

Kotodziejezyk Marta: Agencja Praw Podstawowych Unii Europejskiej [ The European
Union Agency for Fundamental Rights]. Stosunki Migdzynarodowe 2008 nr 3/4
s. 125-138.

Konaszezuk Wojciech: Relacje miedzy Swiatows Organizacjy Handlu (WTO) a Miedzy-
narodowym Funduszem Walutowym (IMF) w niektérych dziedzinach obrotu
gospodarczego [Relations between the World Trade Organization (WTO) and

International Monetary Fund (IMF) in some areas of economic activity]. An-
nales UMCS Sectio G: Tus 2007 /2008 nr 54/55 s. 65-83, Sum.

Kondak Ireneusz: Dopuszczalno$é stosowania podstuchu telefonicznego 1 innych form
kontroli srodkdéw komunikowania w §wietle Europejskiej Konwencji Praw
Crzlowieka [ Admissibility of telephone tapping and other forms of control of com-
nmumication in light of the European Convention on Human Rights]. W: Sze§é-
dziesiat [60] lat Rady Europy. Tworzenie ... s. 373-387.

Kondratiewa-Bryzik Jelena: Wykonanie wyroku Europejskiego Trybunatu Praw
Crzlowieka w sprawie Tysige przeciwko Polsce [ Implementation of the judgement
of the European Court of Human Rights in the case Tysiac przeciwko Polsce].
Problemy Wspdtezesnego Prawa Miedzynarodowego Europejskiego i Poréwnaw-
czegovol. 7: 2009 z. 25. 101-110.

Konopacki Stanistaw: Problem suwerennosci w Unii Europejskiej | The problem of sov-
ereignty in the European Union]. Studia Europejskie 2008 nr 3 s. 9-22, Sum.



258 POLISH BIBLIOGRAPHY OF INTERNATIONAL LAW 2009

Kosienkowski Marcin: Quasi—panistwo w stosunkach miedzynarodowych [Quasi—
state in the international relations]. Stosunki Migdzynarodowe 2008 nr 3/4
s. 151-162.

Kosinski Jerzy, Kmiotek Sebastian: Miedzynarodowa wspdtpraca w zwalczaniu cyber-
przestepezodei [International cooperation in combating the cyber erime]. W: Cy-
berterroryzm ... s. 141-150.

Kovtun Olena: Ewolucja polityki Unii Europejskiej wobec cztonkéw WINP w kontekscie
zawarcia Traktatu Lizbonskiego [ The evolution of EU policy towards the mem-
bers of the CIS in the context of the conclusion of the Treaty of Lisbon]. W- Unia
Europejska: od Traktatéw ... s. 177-188.

Kowalski Jerzy: Rosyjska Deklaracja Praw 1 Wolnosei Czlowieka 1 Obywatela jako fun-
dament konstytucji Federacji Rosyjskiej w kontekécie migdzynarodowych uregu-
lowan praw czlowieka [ Declaration of the Rights and Liberties of Man and Citizen
as the foundation of the Constitution of the Russian Federation in the context of
international human rights legislation .. Tus Novum 2009 nr 2 s. 113-138,
Streszez., Sum., w aneksie tekst Deklaracji Praw ... s. 139-146.

Kowalski Pawet, Menkes Jerzy: Migdzynarodowe prawo humanitarne ochrony débr kul-
tury —refleksje wokol [T wojny w Zatoce i dziatan stabilizacyjnych w Iraku [ Inter-
national humanitarian law protection of cultural property —the reflections around
the Gulf War Il and stabilization efforts in Iraq]. W: Prawna ochrona débr kultury.
Red. T. Gardocka, J. Sobezak. Toruni 2009 s. 76-87.

Koziej Stanistaw: Zmiany w strategii 1 taktyce wojskowej w pozimnowojennych kryzysach
i konfliktach zbrojnych [ Changes in military strategy and tactics in post cold war
crises and armed conflicts]. W: Swiat wspdlczesny ... s. 297-339.

Kranz Jerzy, Wyrozumska Anna: Kilka uwag o umowie polsko-amervkanskiej w sprawie
tarczy antyrakietowej. Dwuglos o aspektach prawnych tarczy antyrakietowej
[Some remarks on the Polish-American Agreement on an antimissile shield.
Dialogue on legal aspects of an antimissite shield]. Panfistwo i Prawo 2009 nr 7
s. 3749, zob. R. Piotrowski.

Krzan Barttomiej: Kilka uwag o stwierdzaniu zagrozenia dla pokoju przez Rade Bez-
pieczefistwa [ Some remarks on the determination of threat to peace by the Secu-
rity Council ]. W: Prawo miedzynarodowe ... s. 79-83.

Krzan Barttomiej: Udzial Rady Bezpieczenstwa winicjowaniu postepowania przed stalym
MTK - uwagi na tle rezolucji 1593 (2005) [ The UN Security Council and the
triggering procedure before the ICC — remarks on the Resolution 1593(2005)].
W: Nowa kodyfikacja prawa karnego t. 23 s. 55-68.

Krzan Bartlomiej: Wywlaszczenie w orzecznictwie Iratisko-Amerykanskiego Trybunatu
ds. Roszezen | Expropriation in the jurisprudence of the Iran—United States Claims
Tribunal . Acta UWr.Prawo 2009 nr 308 s. 269-280.



POLISH BIBLIOGRAPHY OF INTERNATIONAL LAW 2009 259

Krzymowski Adam: Plan Miedwiediewa — nowa architektura bezpieczenstwa? [ Mied-
viediew’s plan — new architecture of security? | Sprawy Migdzynarodowe 2009 nir 2
s. 23-33.

Krzysztofik Edyta: Wsparcie pokoju w prawie miedzynarodowym, wspdlnotowym i w kon-
stytucjach wybranych panstw europejskich [Support for peace in international
and community law, and the Constitutions of the selected European countries|.
W: Wspélczesne problemy ... s. 49-61.

Krzyzanowska-Mierzewska Magda: Glosa do orz. ETPCzt. z 7.10.2008 r., nr 47550/06.
[Dot. skargi Powiernictwa Pruskiego przeciwko Polsce] [ Application of the
Prussian Trust — commentary about ECHR judgment of 7 October 2008 in case
Preussische Treuhand GmbH & Co. KG A. A. v Poland]. Europejski Przeglad Sadowy
2009 nr 2 5. 44-47.

Krzyzanowska-Mierzewska Magdalena: Kilka uwag o obecnosei Polski przed Europe-
jskim Trybunatem Praw Cztowieka w ostatnich latach [ Some remarks on the pres-
ence of Poland before the European Court of Human Rights in recent years].
W: Szesédziesigt [ 60] lat Rady Europy. Tworzenie ... s. 233-246,

Kubiak Leszek: Instytucje i organizacje Unii Europejskiej [ Institutions and organizations
in the European Union]. W: Unia Europejska. Organizacja ... s. 41-73, bibliogr.,

Kubin Tomasz: Zagadnienie cztonkostwa Turcji w Unii Europejskiej [ Question of the

Turkish membership in the European Union]. Stosunki Migdzynarodowe 2008
nr 3/4 s 85-105, Sum.

Kulesza Joanna: Projekt Ramowej Konwencji Internetu | A draft of Internet Framework
Convention }. Pasistwo 1 Prawo 2009 nr 10 s. 5-17.

Kutaga bukasz: Wspdlezesne tendencje regulacyjne miedzynarodowego prawa kosmi-
cznego [ Modern regulatory trends in the international law of space]. Kwartalnik
Prawa Publicznego 2007 nr 4 5. 47-78.

Kun-Buczko Magdalena: Rezolucje Zgromadzenia Ogdlnego ONZ a $wiadezenie po-
mocy humanitarnej [ General Assembly resolutions and humanitarian assistance |.
Administracja Publiczna Biatystok 2008 nr 25. 212-225, Sum.

Kupiecki Robert: Doktryny bezpieczenstwa panstw i organizacji migdzynarodowych.
Miedzy planowaniem obronnym a dyplomacjg publiczng [ Security doctrines of
states and international organizations. Between defense planning and public di-
plomacy] . W: Swiat wspélczesny ... s. 341-411.

Kupiecki Robert: Wspdtczesne doktryny bezpieczenstwa — kryzys czy trudna adaptac-
ja? [ Modern doctrines of security — crisis or the hard adaptation? | Polski Przeglad
Dyplomatyczny 2009 nr 1 s. 29-60.

Kuropatwiniski Maciej: Uznawalno$é¢ uchylonych orzeczen zagranicznych sadéw
arbitrazowych w Polsce? [Recognition of repealed judgements of foreign arbitra-
tion courts in Poland? | Biuletyn Arbitrazowy 2009 nr 9 5. 100-118, bibliogr., Sum.



260 POLISH BIBLIOGRAPHY OF INTERNATIONAL LAW 2009

Kwiecierht Roman: Prawnomi¢dzynarodowe konsekwencje jednostronnej deklaracji
niepodlegtosci Kosowa [ International law implications of Kosovo's unilateral dec-
laration of independence ], W: Prawo miedzynarodowe ... s. 111-120.

Kwiecien Roman: Tradycja wojny sprawiedliwej a zagadnienie legalnosci tzw. interwencji
humanitarnej w prawie miedzynarodowym [ Just war tradition and an issue of
validity of humanitarian intervention in international law]. Studia Prawnicze
2009 nr 1/2 s. 43-64, Sum.

Lakomy Miron: Bliski Wschéd w polityce zagranicznej Francji na poczgtku XXI wieku
[Middle East in the foreign policy of France at the beginning of XXI century].
Stosunki Migdzynarodowe 2009 nr 1/2 5. 157-178.

Lech Marcin: Terroryzm a prawo miedzynarodowe [ Terrorism and the international law].
W: Ewolucja terroryzmu ... s. 546-560.

Lemonnier Mariola: Marché national et marché international. W: Ksiega pamiatkowa
kuczei ... t. 25 837-857.

Lichocki Ernest: Cyberterroryzm pafistwowy i niepafistwowy — poczatkd, skutki i formy
[ National cyberterrorism and not—national cyberterrorism — the origins, effects
and forms]. W: Ewolucja terroryzmu ... s. 158-171.

Lipski Jacek: Dorobek prawny Rady Europy w zakresie zapobiegania i zwalczania terro-
ryzmu [Legal achievements of the Council of Europe in the sphere of fighting
and preventing the terrorism]. W: Cyberterroryzm ... s. 452—466, bibliogr.

Lipski Jan: Prawo do zycia 1 status osoby ludzkiej przed narodzeniem w orzecznictwie
Europejskiej Komisji Praw Czlowieka i Europejskiego Trybunatu Praw Czlowieka
w Strasburgu | The right to life and status of human being before its birth in the
the case law of the European Commission of Human Rights and the European
Court of Human Rights in Strasbourg]. Zeszyty Prawnicze BAS 2009 nr 2
s. 32—41.

Lis Edyta: Atrybucja odpowiedzialnodei prawnomiedzynarodowej panistwa za akty sprzec-
zne z prawem miedzynarodowym [ Attribution of the responsibility to the state for
acts contrary to the international law ]. W: Prawo migdzynarodowe ... s. 121-137.

Losurdo Raffaella: Religione e famiglia nelle comunita asiatiche in Europa. W: Czlowiek
pomiedzy prawem ... s. 349-358.

Lubiszewski Maciej: Istota i funkeje testu legalno$ci miedzynarodowej z klauzuli dero-
gacyinej [ The nature and function of the test of the international legality of the
derogation clause]. W: Ksiega pamiatkowa ku czei ... t. 15 231-245.

Lubiszewski Maciej: Rozwdj prawno migdzynarodowej ochrony personelu medycznego
[ The development of international legal protection of medical staff |. W- Wispdlczesne
problemy ... s. 315-328.

Lacny Justyna: Finansowe skutki naruszenia prawa wspoélnotowego przez paristwo
czlonkowskie w dziedzinie polityki regionalnej [ The financial consequences of



POLISH BIBLIOGRAPHY OF INTERNATIONAL LAW 2009 261

a breach of Community law by Member States in the field of regional policy].
W: Organizacja i funkcjonowanie Unii ... s. 229-247.

Lasak Katarzyna: Odpowiednie mieszkanie dla Roméw w aktach prawnych Rady Euro-
py [ The Right of Roma to adequate housing in law of the Council of Europe].
Studia Prawnicze 2009 nr 1/2 5. 101-124, Sum.

Los-Nowak Teresa: Wyjasniaé czy interpretowaé: dylematy 1 wyzwania czwartej debaty
interparadygmatycznej [ Explain or interpret: dilemmas and challenges of the 4th
interparadigmatic debate . Stosunki Miedzynarodowe 2009 nr 1/2 5. 29-47, Sum.

bukaszuk Leonard: Spoteczno$é miedzynarodowa wobec problemu piractwa morskiego
— wybrane aspekty prawne | The international community and maritime piracy:
selected legal aspects]. Prawo Morskie 2009 nx 25 5. 133-148, Sum.

Machul-Telus Beata: Przeciwdzialanie dyskryminacji rasowej 1 etnicznej oraz ksenofo-
bii a kwestie bezpieczenstwa [ Tackling racial and ethnic discrimination and xe-
nophobia and security issues . Bezpieczenstwo i Ochrona 2008 nr 3/4 5. 55-73.

Maciejewski Wojciech: Jak rozumieé zasade subsydiarno$ci? — kilka uwag na marginesie
dyskusii nad reformg traktatows Unii Europejskiej [ How to understand the idea
of subsidiarity? Few remarks concerning the discussion about the treaty reform
of the European Union]. W: Prawo europejskie w dobie ... s. 67-83.

Makowski Andrzej: Konwencja o prawie morza z 1982 r. a Podrecznik z San Remo stoso-
wany w konfliktach zbrojnych na morzu [ The 1982 Convention on the Law of

the Sea and the San Remo Manual relating to Armed Conflicts at Sea]. Prawo
Morskie 2009 nr 25 s. 167-181, Sum.

Marciniak Konrad: Humanitaryzacja konfliktéw zbrojnych na morzu [ Humanitarisa-
tion of the armed conflicts at the sea]. W: Wspélezesne problemy ... s. 329-328.

Marcinko Marcin: Nielegalny kombatant — problem z definicija [ llegal combatant — the
problem with definition]. W: Miedzynarodowe prawo humanitarne ... s. 49-66,

Markiewicz Andrzej: Bezpieczenistwo cztowieka jako najwyzszy cel nowego tadu $wia-
towego [ The Human security as the highest purpose of the new world order] . W:
Prawo migdzynarodowe ... s. 138-143.

Martyniak Krzysztof: Prawa 0séb stygmatyzowanych [ The rights of stigmatized persons].
W: Prawa czlowieka. Wybrane zagadnienia ... s. 396-405.

Masto Krzysztof: Wplyw konfliktu zbrojnego na obowiazywanie uméw miedzynarodo-
wych z dziedziny praw cztowieka i miedzynarodowego prawa humanitarnego [ The
impact of the armed conflict on the validity of the international human rights
agreements and international humanitarian law]. W: Wspédtczesne problemy ...
5. 367-384.

Matera Rafal: Problem krajéw rozwijajacych si¢ na szezytach G7/G8 [The problems
of developing countries at G7/G8 Summits]. Przeglad Zachodni 2009 nr 1
s. 147-169, Sum.



262 POLISH BIBLIOGRAPHY OF INTERNATIONAL LAW 2009

Menkes Jerzy: Aksjologiczne dylematy prawa humanitarnego konfliktéw zbrojnych
[ Axiological dilemmas of the humanitarian law of armed conflicts ]. W: Dylematy
praw czlowieka ... s. 52-60.

Menkes Jerzy: Stopniowy rozwéj prawa odpowiedzialnosci organizacji migdzynarodo-
wych — wybrane problemy [ Gradual development of the responsibility of the
interantional organization — selected issues]. W: Odpowiedzialnosé miedzynaro-
dowa ... s. 265-294.

Menkes Marcin: Ewolucja podmiotowosci funkcjonalnej organizacji migdzynarodo-
wych [Evolution of functional subjectivity of international orgnizations]. W:
Prawo miedzynarodowe ... s. 157-192.

Meron Theodor: Prawo humanitarne a prawa cztowieka [ Humanitarian law in the con-
text of human rights]. Pafistwo i Prawo 2009 nr 4 5. 31-45.

Michatowska Katarzyna: Poufno$é czy jawnos¢ miedzynarodowego arbitrazu inwesty-
cyjnego? [Confidentiality or transparency in international investment arbitra-
tion? ] Przeglad Prawa Handlowego 2009 nr 7 s, 52-58.

Mielnik Barbara: Funkejonalna koncepcja podmiotowosci prawnomiedzynarodowej
organizacji migdzynarodowych a kompetencje domniemane [ The functional con-
cept of international law subjectivity of international organizations and the im-
plied powers]. W: Prawo migdzynarodowe ... s. 193-197.

Mielnik Barbara: Zagadnienie prawnomiedzynarodowej podmiotowosci Unii Europej-
skiej. Stan prawny przed i po Traktacie Reformujgeym [ The issue of internation-
al legal subjectivity of the European Union. The legal status before and after the
Reform Treaty]. Przeglad Prawa Publicznego. 2009 ur 3 5. 41-53.

Mik Cezary: Konwencja NZ o prawie morza z 1982 roku w prawie Unii Europejskiej
[Convention of the UN on the law of the sea 1982 in the law of the European
Union]. W: Konwencja NZ ... s. 75-138, Sum.

Mikotajezyk Barbara: Ochrona uzupelniajaca a status uchodzey [ Subsidiary protection
and the refugee status]. W: Prawo mi¢dzynarodowe, europejskie ... s. 372-385.

Mikulski Piotr, Sulek Mirostaw: Miedzynarodowy uklad sit w perspektywie 2050 roku
[ The international balance of Power in 2050]. Stosunki Miedzynarodowe 2009
nr1/2s 73-93, Sum.

Milik Piotr: The Launch of the jurisdiction of the International Criminal Court initiated
by the UN Security Council. Polish Yearbook of International Law t. 28: 2006/
2008 s. 25-38, Sum.

Misko Tomasz: Rewizja Regulaminu Arbitrazowego UNCITRAL z 1976 r. Zagadnienia
wybrane czedei 11 I [Revision of the UNCITRAL Arbitration Rules, 1976,
Selected issues, Parts I and II]. Monitor Prawniczy 2009 nr 1 dodatek s. 45-55.

Mizerski Rafal: Metody ograniczania praw czlowieka w konwencjach MOP [ Methods of
limiting of human rights in ILO conventions]. W: Ksiega pamigtkowa ku czci ...

t. 15 53-65.



POLISH BIBLIOGRAPHY OF INTERNATIONAL LAW 2009 263

Mnich Krzysztof: Euroregion jako instytucjonalna forma realizacji zasady solodarnosci
UE [ Euroregion as an institutional form of the implementation of the solidarity
principle in the EU]. Przeglad Prawa Europejskiego 1 Migdzynarodowego 2008
nr Zs. 49-58.

Muraviov Viktor: Wider Europe: the impact of the European Union Law on the legal
orders of non-Member States. W: Quo vadis Europe II ... 5. 99-118, bibliogr.

Musiat Stanistaw: Francuska polityka obrony i bezpieczenistwa w $wictle ,,Biatej Ksiegt”
7z czerwcea 2008 roku [ French defense and security policy in light of the “White
Paper”, June 2008]. Stosunki Miedzynarodowe 2009 nr 1/2 5. 133-156.

Muszyniski Mariusz: Alfreda Verdrossa koncepcja zwierzchnictwa terytorialnego [ Alfred
Verdros’s concept of territorial sovereignty |. Kwartalnik Prawa Publicznego 2008
nr 1/2s 51-84.

Muszyniski Mariusz: Swiadomosé unormowana. Tozsamosé narodowa i tozsamosé eu-
ropejska jako przedmiot prawa UE [ Awareness standardized. National identity
and European identity as a matter of EU law]. Zeszyty Prawnicze UKSW 2009
nr9.1s 27-69, Sum.

Nawrot Oktawian: Diagnostyka preimplantacyjna w prawodawstwie Rady Europy [ Pre-
implantation genetic diagnosis in the legislation the Council of Europe]. Zeszyty
Prawnicze BAS 2009 nr 2 s. 42-61.

Niedzwiedz Monika, Mostowik Piotr: Wspdlnota Europejska jako strona uméw migdzy-
narodowych w dziedzinie prawa prywatnego miedzynarodowego. Uwagi na tle
opinii Trybunatu Sprawiedliwodci WE w sprawie 1/03 [ The European Commu-
nity as a party to international agreements in the field of private international
law. Comments to the opinion of the Court of Justice of the ECon 1 /03]. Pro-
blemy Wspélczesnego Prawa Migdzynarodowego Europejskiego i Poréwnawczego
vol. 7: 2009 z. 15. 71-101.

Nijakowski Lech M.: Ciefi XX wieku. Mozliwosci ochrony ludnosci cywilnej w czasie
czystek etniczuych i ludobdjstw [ Shadow of XX century. Possibility of protection
of civilians in the time of ethnic cleansing and genocide]. Bezpieczenstwo i Och-
rona 2008 nr 1/2 5. 49-68.

Nowicki Marek A.: Europejska Konwencja Praw Czlowieka: obowigzek panistwa akty-
wnej ochrony podstawowych praw i wolnoéci [The European Convention on
Human Rights: the State duty to active protection of the fundamental rights and
freedoms]. W: Szeéédziesiagt [ 60] lat Rady Europy. Tworzenie ... s. 157-184.

Nyka Maciej: Migdzynarodowe prawo gospodarcze jako prawo integracji ekologicznej
[International economic law as the law of ecologic integration |. Prawo i Srodowi-

sko 2009 nr 3 s. 54-66.

Okolski Dariusz: Ogolne warunki FIDIC a prawo polskie [ FIDIC General Conditions
and the Polish law]. Biuletyn Arbitrazowy 2009 nr 10 s. 56-60.



264 POLISH BIBLIOGRAPHY OF INTERNATIONAL LAW 2009

Oleksiewicz Izabela: Cyberterroryzm —jako przyktad tamania prawa godnosci cztowieka
[Cyberterrorism as the example of violation of human dignity]. W: Cyberterro-
ryzm ... s. 437-451.

Ottarzewska Marzena: Przemoc seksualna w konflikcie zbrojnym: charakterystyka i pena-
lizacja zbrodni [ Sexual violation in the armed conflict: characteristics and penal-
ization of the crimes]. Sprawy Miedzynarodowe 2009 nr 2 s. 53-70.

Ostant Witold: Tarcza antyrakietowa jako instrument amerykanskiej supremacii
w miedzynarodowym systemie bezpieczenstwa [ The anti—missile shield as an
instrument of American supremacy in the international security system|. Przeglad
Zachodni 2009 nr 1 s. 227-260, Sum.

Pawlak Stanistaw: Jurysdykeja Migdzynarodowego Trybunatu Prawa Morza [ The juris-
diction of the International Tribunal for the Law of the Sea]. Prawo Morskie 2009
nr 25s. 101-111, Sum.

Paczek Marcin: Odpowiedzialnosé agresora za nielegalne uzycie sity [ The responsibility
of aggressor for the illegal use of force]. Zeszyty Naukowe UL.Rzeszowski 2009
Prawo 7 s. 146165, Sum.

Pigtek Zbigniew: Zmiany w obszarze reagowania kryzysowego Sojuszu Pélnocnoatlan-
tyckiego uwarunkowane zagrozeniem terrorystycznym [ Changes in the area of
crisis response of NATO conditioned by the threat of terrorism |. W: Cyberterro-
ryzm ... s. 151-163.

Piech Michat: Poszanowanie zycia rodzinnego 0séb pozbawionych wolnodei w orzecz-
nictwie Europejskiego Trybunalu Praw Czlowieka [ Protection of a family life of
persons deprived of liberty in the jurisprudence of the European Court of Human
Rights}]. Czasopismo Prawa Karnego i Nauk Penalnych 2009 nr 1 s. 149-157.

Piechowiak Marek: Powszechno$¢ — miedzy uniformizacjy a relatywizmem. Wokét
metaaksjologicznych zalozen Powszechnej Deklaracji Praw Czlowieka | Univer-
sality — between uniformity and relativism. Metaaxiological assumptions around
the Universal Declaration of Human Rights]. W: Wspdtczesne problemy ...
s. 177-193.

Pietras-Eichberger Marta: Migdzynarodowa ochrona praw dziecka w czasie konfliktdéw
zbrojnych [ International protection of a child during the armed conflict |. Przeglad
Prawa Publicznego 2009 nr 4 5. 60-74.

Pietras-Eichberger Marta: Prawnomig¢dzynarodowa ochrona oséb pozbawionych wolnosci
na skutek popelnienia przestepstwa w czasie konfliktu zbrojnego [International
protection of persons deprived of liberty as they commited the crime in titme of
armed conflict]. W: Wspélezesne problemy ... s. 385-395.

Piontek Eugeniusz: Niektdre aspekty prawnomigdzynarodowe traktowania inwestordw
zagranicznych w panistwach przyjmujgcych [Some aspects of international law
treatment of foreign investors in host countries |. W: Odpowiedzialno$¢ miedzy-
narodowa ... s. 35-68.



POLISH BIBLIOGRAPHY OF INTERNATIONAL LAW 2009 265

Piontek Eugeniusz: Principle of subsidiarity in the EU law making system. W: Quo vadis
Europe II ... s. 119-159.

Piontek Fugeniusz: Zasada pierwszenistwa prawa wspolnotowego w orzecznictwie
panstw cztonkowskich [The principle of the primacy of Community law over

national laws in court decisions of the Member States]. Patistwo i Prawo 2009
nr 5 s 19-32.

Piotrowski Jan: Sprawy polskie przed Europejskim Trybunalem Sprawiedliwosci [ Polish
cases before The European Court of Justice|. Wspdlnoty Europejskie 2009 nr 2
s. 32-49, Sum.

Plachta Michat: Specjalny Trybunal ONZ ds. Libanu {Special Tribunal of the UN for
Lebanon . Prokuratura i Prawo 2009 nr 2 s. 85-104, Sum.

Podsiadta Aneta K.: Podwdjny mechanizm ochrony praw czlowieka w Europie [ Double

mechanizm of protection of human rights]. W: Unia Europejska: od Traktatow ...

s. 91-106.

Pogorzelska Matylda: Catkowity zakaz tortur i narazania na tortury — orzeczenie Euro-
pejskiego Trybunatu Prawa Czlowieka w sprawie Saadi v. Ttaly [ Total prohibition
of torture and threat of torture — judgement of the European Court of Human
Rights in case Saadi v Italy]. Problemy Wspélczesnego Prawa Miedzynarodowego
Euro-pejskiego i Poréwnawczego vol. 7: 2009 z. 2s. 163-178.

Polkowska Matgorzata: Ewolucja kompetencji panistwa z tytulu suwerennodcl w prze-
strzeni powietrznej [ Evolution of state competence on account of sovereignty in
air space]. Tus Novum 2009 nr 1 s. 118-142, Streszez., Sum.

Polatyfiska Joanna: Delimitacja szelfu kontynentalnego w konwencji Narodéw Zjedno-
czonych o prawie morza z 1982 roku | Delimitation of the continental shelf
in the Conventin on the law of the sea, 1982]. W: Konwencja NZ ... s. 163-178,
Sum.

Polatyfiska Joanna: Pozycja stusznosci w prawie migdzynarodowym [The position of
equity in the international law ]. W Prawo migdzynarodowe ... s. 214-220.

Pozniak-Niedzielska Maria: Miedzynarodowa ochrona wzordw przemystowych — nowe
otwarcie [International protection of the industrial designs — new opening].
Rzecznik Patentowy 2008 nr 2 5. 58-63.

Prokopenko Petro: Wspdlpraca transatlantycka w kontekscie poglebiania integracji
curopejskiej [ Transatlantic cooperation in the context of deepening of the Euro-
pean integration |. W: Unia Europejska: od Traktatéw ... s. 61-69.

Przesmycki Nikodem: Przedsiewzigcia organizacyjno-prawne podejmowane przez stuzby
ochrony panstwa na rzecz dostosowania polskich uregulowan prawnych do stan-
dardéw w NATO [Organizational and legal projects undertaken by the state
security service for the adaptation of Polish legislation to the standards of NATO].
W: X lat ustawy o ochronie informaciji ... s. 135-138.



266 POLISH BIBLIOGRAPHY OF INTERNATIONAL LAW 2009

Przyborowska-Klimczak Anna: Miedzynarodowe prawo ochrony przyrody na przelomie
stuleci [ International law on the protection of nature during centuries]. W: Prawo
miedzynarodowe, europejskie ... s. 449-463.

Przyborowska-Klimczak Anna: Ochrona dziedzictwa kulturalnego w dokumentach Rady
Europy [ The protection of cultural heritage in the documents of the Council of
Europe |. Annales UMCS Sectio G: Tus 2007/2008 nr 54/55 s. 115-140, Sum.

Przyborowska-Klimezak Anna: Rozwéj prawnomigdzynarodowej ochrony dziedzictwa
kulturalnego w ramach UNESCO [The development of international law con-
cerning the protection of cultural heritage within the UNESCO]. W: Prawo
migdzynarodowe ... s. 221-236.

Przybyszewski Krzysztof: Uniwersalnos$é praw czlowieka pod ostrzalem krytyki [ The
universality of human rights under the fire of critics | . W: Prawa cztowieka. Wybrane
zagadnienia ... s. 31-45.

Py¢ Dorota: Morskie obszary chronione USA a doktryna zaufania publicznego [ US pro-
tected maritime areas and the doctrine of public trust]. Prawo Morskie 2009
nr 25s. 183-200, Sum.

Py¢ Dorota: Prawna ochrona Oceanu Swiatowego [ Legal protection of the World Ocean ].
W: Prawo miedzynarodowe ... s. 237-254.

Py¢ Dorota: Zgodnos¢ prawna w kontekscie planowanej budowy Gazociggu PéInocnego
w obszarze Morza Baltyckiego [Legal compliance in the context of the planned
Nord Stream gas pipeline under the Baltic Sea}. Studia Prawnicze KUL 2008
nr 3 s 61-81, Sum., Soderz.

Py¢ Dorota: Zréwnowazone zarzadzanie Srodowiskiem Morza Battyckiego [ Sustainable
management of the Baltic Sea environment]. W: Prawo ochrony srodowiska ...
s. 172-182, Sum.

Rygczkiewicz Matgorzata: Wojna z terroryzmem — charakterystyka, podstawy prawne
i konsekwencje [ War with terrorism — characteristics, legal basis, consequences]|.
W: Ewolucja terroryzmu ... s. 413-427.

Redo Stawomir: Migdzynarodowe zasady zapobiegania przestepezosci [International
rules of the crime prevention ]. Przeglad Policyjny 2009 nr 2 s. 5-15.

Rodin Sinisa: Towards an Increased Responsibility of Member States for Functioning of
the EU. W: Quo vadis Europe I1 ... s. 25-52.

Rosiak Radostaw: Procedura zmian traktatéw zalozycielskich Wspélnot Europejskich
1jej rozwdj w Swietle postanowient Traktatu z Lizbony [ Procedure for changes in
the founding treaties of the European Communities and its development in the

light of the provisions of the Treaty of Lisbon]. W: Prawo europejskie w dobie ...
s. 29-34, Sum.

Rotfeld Adam D.: Poland in the European Union and with the United States. Przeglad
Stosunkéw Miedzynarodowych 2007 nr 1/2 5. 54-57.



POLISH BIBLIOGRAPHY OF INTERNATIONAL LAW 2009 267

Rozpedowska Agnieszka: Co nowego wnosi Traktat z Lizbony? Analiza prawno— polity-
czna. Wnioski dla Polski [ What is new in the Lisbon Treaty? Legal and political
analysis. Lessons for Poland . Przeglad Europejski 2008 nr 1 s. 175-185, Sum.

Réwny Kazimierz: Miedzypasistwowe kodyfikowanie prawa transgranicznych zasobdw
wodnych (powierzchniowych ciekéw wodnych i wod podziemnych) [ Interstate
Codification of inter-border water resources (surface watercourses and ground-
water) |. W: Prawo miedzynarodowe, europejskie ... s. 464-485.

Rozewicz Maciej: Dylematy Ameryki w $wiecie podwubiegunowym [ Dillemas of Ame-
rica in the bipolar World]. Studia Erasmiana Wr Acta Studentium 2009 nr 2
s. 139-149.

Rudnicki Zbigniew B.: Prawo migdzynarodowe publiczne wobec wspdtezesnych zagrozen
zbiorowego bezpieczeristwa [Public international law towards contemporary
threats for the collective security]. W: Prawo miedzynarodowe ... s. 261-283.

Runiewicz-Jasifiska Renata: Prawa cudzoziemcédw we wspilezesnym prawie miedzyna-
rodowym [ Rights of aliens in the modern international law ]. W: Prawa czlowieka.
Wybrane zagadnienia ... s. 302-324.

Rusinek Anna: Misja Unii Europejskiej w Czadzie | Mission of the European Union in
Chad]. Stosunki Miedzynarodowe 2009 nr 1/2s. 195-210.

Rutkowski Marek: Kwestia Abchazji w stosunkach rosyjsko-gruzinskich po upadku ZSRR
[ The issue of Abkhazia in the Georgian-Russian relations after the collapse of the
Soviet Union}. Studia Erasmiana Wr.Acta Studentium 2009 nr 2 5. 164-177.

Rybicki Rafat: Czy rozmiar ma znaczenie? Specyfika suwerennodci panstw miniaturo-
wych [Does size matter? The specificity of sovereignty of the miniature states].
W: Studium nad suwerennoécia ... s. 88-100, Sum.

Sadowski Wojciech: Upadtos¢ w mi¢dzynarodowym arbitrazu handlowym — aspekty
praktyczne [Insolvency in international commercial arbitration — practical
aspects]. Biul. Arbitrazowy 2009 nr 10 s. 62-87, Sum.

Safjan Marek: Jak powstawata Konwencja Bioetyczna? [ How the Convention on Bioethics
was created? | Wi Szedédziesiat [ 60] lat Rady Europy. Tworzenie ... s. 287-302.

Saganek Przemystaw: Dostep do ustug medycznych w innych panstwach cztonkowskich
wéwietle orzecznictwa Europejskiego Trybunatu Sprawiedliwosci [ Access to med-
ical services in other Member States in the light of the jurisprudence of the ECJ .
Przeglad Prawa Europejskiego i Miecdzynarodowego 2008 nr 2 s. 59-78.

Sakson Anna: Stan $rodowiska naturalnego oraz dzialania ONZ na rzecz jego ochrony
[ The state of the natural environment and the environmental conservation activity
of the UNY. Przeglad Zachodni 2009 nr 1 5. 117-146, Sum.

Sapsay Artem: Koncepcja supranacjonalnodci we wspolczesnych teoriach integracji eu-
ropejskiej [ Theory of the supranationality in the modern theories of the Europe-
an integration |. W: Unia Buropejska: od Traktatow ... s. 71-79.



268 POLISH BIBLIOGRAPHY OF INTERNATIONAL LAW 2009

Sawicki Stefan, Kaminski Tomasz: Status kuriera dyplomatycznego w swietle projektu
Komisji Prawa Miedzynarodowego OINZ a kodyfikacja prawa dyplomatycznego
[ Status of the diplomatic courier in the light of the draft of the International Law
Commission of the United Nations and the codification of diplomatic law }. W: Pra-
wo migdzynarodowe, europejskie ... s. 496-520.

Semkdéw-Chajko Dorota: Wspdlezesna koncepcja praw cztowieka na przykiadzie wybranych
dokumentéw ONZ, Rady Europy, OBWE oraz Unii Europejskiej | Modern con-
cept of human rights on the example of the selected documents of the Council of
Europe, OSCE and the European Union|. Zeszyty Naukowe U Rzeszowski 2009
Prawo 7 s. 166-178, Sum.

Sekowska-Koztowska Katarzyna: Kontrola implementacji Konwencji w sprawie likwi-
dacji form dyskryminacji kobiet (CEDAW) [ Monitoring of the implementation of
the Convention on the Elimination of Discrimination Against Women (CEDAW) |.
Problemy Wspélczesnego Prawa Miedzynarodowego Furopejskiego i Poréwnawczego
vol. 7: 2009 z. 2 5. 121-146.

Sidorowicz Leszek: Kontrola graniczna a ochrona fauny i flory [ Border control and pro-
tection of fauna and flora]. Administracja Publiczna Biatystok 2008 nr 2s. 157—
-169, Sum.

Sitek Magdalena: Prawa czlowieka i ochrona §rodowiska jako determinanty wprowadze-
nia miedzynarodowej kontroli nad korporacjami { Human rights and environ-
mental protection as determinants of the introduction of international control
over Corporation |. W: Cztowiek pomiedzy prawem ... s. 505-514, Sum.

Skrzydlo Jacek: Wolnosé stowa a ochrona prywatnoéci oséb powszechnie znanych
w orzecznictwie ETPCz | Freedom of speech and protection of privacy of com-
monly-known persons in ECHR case law]. Europejski Przeglad Sgdowy 2009
nr 7 s. 36—-42, Sum.

Stok-Wédkowska Magdalena: Negocjacje Rundy z Doha — wybrane aspekty [ Negotia-
tions of the Doha Round - selected aspects]. W: Prawo miedzynarodowe ...
s. 284-306.

Smoter Karol: Poczatek integracji. Od zalgzkéw idei zjednoczenia Europy do Traktatu
fuzyjnego | Beginning of integration. From the seeds of the idea of unification to
the Merger Treaty]. W: Unia Europejska: od Traktatéw ... s. 11-23.

Smyk Katarzyna: Reforma Prezydencji w Unii Europejskiej w §wietle postanowien Trak-
tatu Lizboriskiego | The Reform of presidency in the European Union in the light
of the regulations of the Lisbon Treaty]. Stud.Europ. 2008 nx 3 5. 175-190.

Sobczak Jacek: Prawo do ochrony orientacii seksualnej. Standardy europejskie [ The right
of the protection of the sexual orientation. European standardsj. W: Czlowiek
pomiedzy prawem ... s. 379-389, Sum.

Sozafiski Jarostaw: Znaczenie istotniejszych atrybutéw podmiotowych dla ustalenia
podmiotowosci miedzynarodowo prawnej [ The meaning of the most important



POLISH BIBLIOGRAPHY OF INTERNATIONAL LAW 2009 269

subjective attributes for the establishment of the subjectivity in international law .
Roczniki Nauk Prawnych Lublin 2008 t. 18 z. 1 5. 33-62, bibliogr., Sum.
Srogosz Tomasz: Komisja Budowania Pokoju ONZ [ The Peacebuilding Commission of

the UNJ]. Przeglad Prawa Publicznego 2009 nr 11 5. 50-62.

Srogosz Tomasz: Upadlo§é panistwa z perspektywy prawa miedzynarodowego | The fall
of a state from the perspective o international law |. Sprawy Migdzynarodowe 2009
nr s 71-92.

Stachura Jadwiga: Administracja Baracka Obamy —ile przelomu, ile kontynuacii? [ Barack
Obama’s administration — the turn or continuation? | Stosunki Miedzynarodowe
2009 nr 1/2 s. 9-28, Sum.

Stadniczenko Stanistaw L.: Dobro wspélne zwornikiem prawa migdzynarodowego [ Com-
mon good of the keystone of international law |. W-: Prawo migdzynarodowe, euro-
pejskie ... s. 533-540.

Stankiewicz Marcin: ,,Hybrydowa sprawiedliwo$¢” geneza 1 kompetencje Specjalnego
Trybunatu do spraw Sierra Leone [ “Hybrid Justice” genesis and jurisdiction of
the Special Tribunal for Sierra Leone |. Wojskowy Przeglad Prawniczy 2009 nr 3
s. 87-95.

Stefanicki Robert: Koncepcja ochrony godnoéei cztowieka w swietle wybranego orzecz-
nictwa Trybunatu Sprawiedliwosci WE [ The concept of the protection of human
dignity in the light of selected jurispudence of the European Court of Justice].
Przeglad Prawa Publicznego 2009 nr 5s. 6-22.

Stefatiska Magdalena: Status konsultacyjny miedzynarodowych organizacii pozarzado-
wych [Consultative status of international NGO’s]. W: Dylematy praw czlowieka ...
s. 408-424.

Stepien-Zatucka Beata: Geneza i dziatalnosé Swiatowej Organizacji Handlu (WTO) na
arenie miedzynarodowej [ The genesis and activities of the World Trade Organi-

zation (WTO) in the international arena ]. Zeszyty Naukowe U. Rzeszowski 2009
Prawo 7 s. 223-234, Sum.

Stochel Jacek: Odpowiedzialno$é wojsk NATO za szkody wyrzadzone w trakeie operacii
miedzynarodowych { The responsibility of NATO troops for damage caused during
the international operations]. Wojskowy Przeglad Prawniczy 2009 nr 4 s. 11-28.

Stragk Katarzyna: Umowa readmisyjna WE — zarys problematyki [ EC readmission agree-
ments — selected aspects]. Przeglad Prawa Europejskiego 1 Miedzynarodowego
2008 nr 2 5. 35-48.

Sutor Julian: Kwestia immunitetu panstwa w kontekécie Konwencji ONZ z 2004 .
o immunitetach jurysdykeyjnych panstw 1 ich wlasnosci [ The question of State
immunity in the context of the UN Convention of 2004 on jurisdictional immu-
nities of states and their property]. W: Prawo migdzynarodowe, europejskie ...

s. 557-576.



270 POLISH BIBLIOGRAPHY OF INTERNATIONAL LAW 2009

Svoboda Pavel: Economic support to terrorism in the EU case law. Polish Yearbook of
International Law t. 28: 2006/2008 s. 137-147.

Swinarski Christophe: O problemach efektywnosci miedzynarodowej ochrony praw
czlowieka [ About the problems of effectiveness of the international protection of
human rights]. W: Wspdlczesne problemy ... s. 195-216.

Szezerba Aleksandra: Zakaz dyskryminacii ze wzgledu na pleé w systemie prawnym
Unii Europejskiej [ Prohibition of discrimination based on sex in the legal system
of the European Union]. W: Unia Europejska: od Traktatéw ... s. 107-120.

Szklanna Agnieszka: Kontrola wykonywania orzeczeft Europejskiego Trybunatu Praw
Czlowieka przez Komitet Ministréw — ewolucja, procedury oraz stan obecny
[ Monitoring of the execution of judgements of European Court of Human Rights
by the Committee of Ministers — evolution, procedures and current status].
W: Szesédziesigt [ 60] lat Rady Europy. Tworzenie ... s. 247-266.

Szlachter Damian: Stuzby specjalne w walce z terroryzmem muzutmaiskim [Intelli-
gence agencies in the fight against Islamic terrorism|. W: Ewolucja terroryzmu ...
s. 449-461.

Szpak Agnieszka: Amerykanska praktyka renditions jako wspélezesny przylkdad wymu-
szonych zaginied | American practice of renditions as the current example of the
forced disapearances]. Studia Prawnicze 2009 nr 1/2 5. 177-201, Sum.

Szpak Agnieszka: ,,Ludnosé cywilna” w kontekscie zbrodni przeciwko ludzkosci w orze-
czeniu Miedzynarodowego Trybunatu Karnego ds. Zbrodni w b. Jugostawii
w sprawie Milana Marticia (2008) [ “Civilians” in the context of the crime against
humanity in the judgement of the International Criminal Tribunal for former
Yugoslavia in case of Milan Marti¢ (2008)]. Przeglad Prawa Publicznego 2009
nr 6s. 62-68.

Szpak Agnieszka: Status prawny private military contractors wedtug migdzynarodowego
prawa humanitarnego [Legal status of private military contractors according
to the international law ]. W: Wspéltczesne problemy ... s. 397-410.

Szpak Agnieszka: Status zatrzymanych w Guantanamo Bay — jeficy wojenni czy niele-
galni kombatanci? | Status of person detained in Guantanamo Bay — prisoners of
war or illegal combatants? | W: Prawo miedzynarodowe ... s. 307-317.

Szpak Agnieszka: Wojna z terroryzmem” w $wietle prawa migdzynarodowego. Wybrane
aspekty [ “War with terrorism” in the light of the international law. Selected
issues]. W- Ksiega pamiatkowa ku czci ... t. 2 5. 695-720.

Szuniewicz Marta: Minimalne standardy humanitarne na czas wojny i pokoju [ Mini-
mum humanitarian standards in the tiome of peace and war] . W Wspdtczesne
problemy ... s. 411-435.

Szuniewicz Marta: Prawo do polaczenia rodziny w kontekscie uzupetniajacych form
ochrony cudzoziemedw w Europie | The right to family reunification in the context



POLISH BIBLIOGRAPHY OF INTERNATIONAL LAW 2009 271

of complementary forms of protection of aliens in Europe |. W: Ksiega pamiatkowa
kuczei... t. I's. 363-388.

Szuniewicz Marta: Préba rekonstrukeji rezinmu prawnego , rzadzacego” niemiedzynaro-
dowym konfliktem zbrojnym [ Attempt to reconstruct the legal regime “ruling”
non-international armed conflict]. W: Migdzynarodowe prawo humanitarne ...
5. 67-84.

Szwarc-Kuczer Monika: Harmonizacja znamion przestepstw i kar w Traktacie z Liz-
bony [ Harmonisation of criminal law in the Treaty of Lisbon |. Europejski Przeglad
Sadowy 2009 nr 5 5. 10-17, Sum.

Szymanska Maria: Zmiana Regulaminu Arbitrazowego UNCITRAL — rezultaty 50 sesji
Grupy Roboczej [Changes of UNCITRAL Arbitration Rules — results of the
50 session of the Working Group]. Biuletyn Arbitrazowy 2009 nr 11 s. 29-33.

Szwedo Piotr: Skuteczno$é Rozporzadzenia w sprawie przeszkod w handlu jako instru-
mentu egzekuciji prawa Swiatowej Organizacji Handlu przez podmioty prywatne
ze Wspdlnoty Europejskiej [ Trade Barriers Regulation (TBR) — an analysis of
effectiveness]. Przeglad Prawa Europejskiego 1 Miedzynarodowego 2008 nr 2
s. 5-33.

Szymanska Maria: Zmiany Regulaminu Arbitrazowego UNCITRAL — aktualny stan prac
[Changes of UNCITRAL Arbitration Rules — current state of works]. Biuletyn
Arbitrazowy 2009 nr 9 s. 38-42, Sum.

Scibor Mikotaj: Postuga kapelanéw wojskowych w §wietle miedzynarodowego prawa
konfliktéw zbrojnych [ The ministry of military chaplains in the international
law of armed conflict]. Wojskowy Przeglad Prawniczy 2009 nr 2 s. 84-95.

Swigtkowski Andrzej M.: Konwencja nr 87 MOP dotyczica wolnosci zrzeszania sie pra-
cownikéw w zwigzkach zawodowych. Z zagadnient wspolczesnego prawa pracy.
Ksiega jubileuszowa Profesora H. Lewandowskiego [ 1LO Convention No. 87 con-

cerning freedom of association for workers in trade unions. Problems of contem-
porary labor law]. Red. Z. Géral. Warszawa 2009 ...s. 219-232.

Switalski Piotr A.: Miejsce Rady Europy w europejskiej architekturze instytucjonalnej
[ The Place of the Council of Europe in the European institutional architecture |.
W: Szesédziesiat [ 60] lat Rady Europy. Tworzenie ... s. 9-34.

Smihula Daniel: Rights of Persons belonging to National Minorities in international
law. Polish Yearbook of International Law t. 28: 2006/2008 s. 95-136.

Smihula Daniel: Terrorism in the present day world. W: Ewolucja terroryzmu ...
s. 313-317.

Tarnacki Robert: Dostep do dzialek zarezerwowanych w Obszarze wedtug Konwencii
o prawie morza z 1982 r. [Acces to reserved lots in Coastal Territorial Waters
— the Convention on the Law of the Sea (1982)] Prawo Morskie 2009 nr 25
s. 201-235, Sum.



272 POLISH BIBLIOGRAPHY OF INTERNATIONAL LAW 2009

Tomczak Maria: Sieci terroryzmmu na $wiecie. Powigzania miedzy grupami i finanso-
wanie | Terrorism networks in the world. Connections between groups and their
financing |. Przeglad Zachodni 2009 nr 1 s. 39-60, Sum.

Topa llona: Odpowiedzialno$é karna jednostki za zbrodnie wojenne — antecedencje
[Criminal responsibility of individual for the war crimes — antecedens]. W:
Wspélezesne problemy ... s. 457-478.

Trawczyiska Monika: Geneza i konsekwencje konfliktu w Bosni 1 Hercegowinie w latach

1992-1995 [ The origin and consequences of the conflict in Bosnia and Herzegov-
nain 1992-1995]. Studia Erasmiana Wr. Acta Studentium 2009 nr 2 s. 150-163.

Trzcielinska-Polus Aleksandra: Zum gegenwirtigen Stand der deutsch-polnischen
Beziehungen. Przeglad Stosunkdéw Miedzynarodowych 2007 nr 1/2 s. §9-95.

Turczynski Pawel: Aspekty polityczno-prawne Wspélnej Polityki Zagranicznej 1 Bez-
pieczenstwa Unii Europejskiej [ Political and legal aspects of the Common For-
eign and Security Policy of the European Union . Przeglad Europejski 2007 nr 1
s. 43-49, Sum.

Tyrchan Mikotaj: Prawa mniejszoéci narodowych w optyce Srodowiska ,,Kultury”
paryskiej [ The rights of minorities in the view of the Paris “Culture” ambience|.
W: Dylematy praw czlowieka ... s. 295-305.

Uhma Piotr: Miedzynarodowe administracje terytorialne w $wietle dowiadezen z Kosowa
[ International territorial administration in light of Kosovo experience |. Stosunki
Migdzynarodowe 2008 nr 3/4 s. 175-196.

Uss Marta: Cele uméw o unikaniu podwdjnego opodatkowania [ Targets of the agree-
ments on the avoidance of double taxation |. Kwartalnik Prawa Podatkowego 2008
nr 3/4 s 105-125.

Uss Marta: Modele Konwencji o unikaniu podwéinego opodatkowania [ Models of the
Convention on avoidance of double taxation |. Kwartalnik Prawa Podatkowego
2009 or 1 5. 47-67, Sum.

Wachowska Malgorzata: Rola bezposrednich inwestycji zagranicznych w rozprzestrze-
nianiu si¢ know-how [The role of foreign direct investment in the spreading of
know-how]. W: Ekonomiczne i prawne ... 5. 49-55.

Wactawezyk Wiestaw: Swoboda wypowiedzi jako prawo czlowieka [ Freedom of speech
as a human right]. W: Prawa czlowicka. Wybrane zagadnienia ... s. 247-259.

Wancio Agata: Rozpoczecie negocjacii w sprawie strefy wolnego handlu UE-Kanada
[ Beginning of negotiations on the free trade area EU-Canada]. Wspdlnoty Eu-
ropejskie 2009 nr 4 5. 36—46.

Wagrowska Maria: Architektura bezpieczenstwa wedlug Rosji. Europa w poszukiwaniu
odpowiedzi [ Architecture of security by Russia. Europe looking for the answers .
Sprawy Miedzynarodowe 2009 nr 3 5. 41-56.



POLISH BIBLIOGRAPHY OF INTERNATIONAL LAW 2009 273

Wedet-Domaradzka Agnieszka: Prawo miedzynarodowe wobec $§mierci — krétkie studi-
um z zakresu wybranych probleméw [ The international law towards death — study
concerning selected problems] . W: Prawo migdzynarodowe ... s. 318-329.

Wedet-Domaradzka Agnieszka: Problematyka poszanowania uczué i przekonai w obliczu
$mierci najblizszych — miedzynarodowe standardy praw cztowicka [ The issue of
respect for the feelings and beliefs in the face of death of relatives — the interna-
tional human rights standards]. W: Ksigga pamigtkowa ku czei ... t. 1 5. 423-440.

Wedrychowska Joanna: Parlament Europejski — ewolucja kompetencji 1 roli w systemie
instytucjonalnym od powstania Wspdinot Europejskich po projekt Traktatu
Ustanawiajacego Konstytucje dla Europy |European Parliament — evolution of
powers and the role in the institutional system since the inception of the Europe-
an Communities to the draft Treaty Establishing a Constitution for Europe . W:
Prawo europejskie w dobie ... s. 43-65.

Wedrychowska Joanna: Strategia Lizboniska —w drodze do realizacji? [ Lisbon strategy —
on its way to the realization? | W: Prawo europejskie w dobie ... s. 227-238, Sum.

Wegrzyn Jacek: Udziat Interpolu w $ciganiu zbrodni ludobéistwa, zbrodni wojennych
i zbrodni przeciwko ludzkosci [ The Interpol’s participation in prosecution the
crime of genocide, war crimes and crimes against humanity]. W: Wspdlczesne
problemy ... s. 479-501.

Wieczorek Lukasz: Przestepstwo handlu ludZzmi w prawie miedzynarodowym i krajowym
[The crime of trafficking in international law and national law]. Orzecznictwo
Sadéw Apelacyjnych 2009 nr 9 s. 89-98.

Wierczyniska Karolina: The evolution of the notion genocide in the context of the juris-

diction of the national courts. Polish Yearbook of International Law t. 28: 2006/
2008 s. 83-93.

Wierczyiiska Karolina: Karnoprawna ochrona praw jednostki w prawie migdzynaro-
dowym | Criminal aspects of the protection of the rights of individual in the in-
ternational law ]. W: Prawa cztowieka. Wybrane zagadnienia ... s. 153-166,

Wierczynska Karolina, Wierczynski Grzegorz: Oglaszanie uméw miedzynarodowych jako
warunek ich bezposredniego stosowania — kilka uwag na marginesie polskiej
praktyki [ Official publication of international agreements as a condition of their
direct effectiveness — few remarks concerning the Polish practice]. Studia Praw-
nicze 2009 nr 3 s. 5-23.

Wieruszewski Roman: Wolnos¢ czy bezpieczenstwo — dylematy na tle 60. rocznicy uch-
walenia Powszechnej Deklaracji Praw Czlowieka ONZ | Freedom or security —
dilemmas in the light of the 60th anniversary of the Universal Declaration of
Human Rights]. W: Dylematy praw czlowieka ... s. 16-27.

Wieruszewski Roman: Zasady Yogyakarty — charakterystyka dokumentu [ Principles of
Yogyakarta — characteristics of documents ]. W: Orientacja seksualna ... s. 11-46.



274 POLISH BIBLIOGRAPHY OF INTERNATIONAL LAW 2009

Winid Bogustaw, Bugajski Adam: Bilans szczytu NATO w Strasburgu i Kehl {The bal-
ance of the NATO summit in Strasbourg and Kehl]. Sprawy Migdzynarodowe
2009 nr 2 5. 34-52.

Wisniewski Adam: O historii Europejskiej Konwencji Praw Czlowieka [ About the histo-
ry of the European Convention on Human Rights]. Gdaniskie Studia Prawnicze
2009 nr 20s. 397-416.

Witkowska Marta: Udzial Polski w Radzie Europejskiej [ Polish participation in the Eu-
ropean Council |. W: Polska w systemie instytucjonalnym UEFE ... s. 15-43.
Witkowska-Chrzczonowicz Katarzyna: Etyka cztonkéw Komisji Europejskiej w teorii

ipraktyce [ Ethics of the members f the European Commission in theory and prac-
tice]. W: Ksiega pamigtkowa ku czci ... t. 1 5. 579-596.
Witkowska-Chrzczonowicz Katarzyna: Prawne aspekty cztonkostwa Republiki
Czeskiej w UE (w §wietle orzecznictwa czeskiego Sadu Konstytucyjnego) [Legal
aspects of the Czech membership in the EU (in the light of the jurisprudence of

the Czech Constitutional Court) |. W: Organizacja 1 funkcjonowanie Unii ...
s. 325-344.

Wlaz Aureliusz: Zakaz uzycia sity jako ius cogens [ The prohibition of the use of force as
the jus cogens norm |. W: Wspdlczesne problemy ... s. 141-158.

Wrnukiewicz—Koztowska Agata: Prawo miedzynarodowe wobec wyzwah wspdlczesnej
medycyny [ International law towards the challenges of the modern medicine].
W: Prawo miedzynarodowe ... s. 347-364.

Wojciechowski Sebastian: Stany Zjednoczone Ameryki jako przykiad ,,osamotnionego”
mocarstwa [ The United States of America as an example of a “lonely” super-
power]. Przeglad Zachodni 2009 nr 1 5. 187-198, Sum.

Wojciuk Anna: Rozumienie kategorii power (potegi, sity, wladzy) w mysli ponowocze-
snej [ Understanding of the category of power (as a power, strength and authori-
ty) ]. Stosunki Migdzynarodowe 2009 nx 1/2 5. 49-71, Sum.

Wojna Beata: Trudne poczatki Unii dla Morza Srédziemnego [ Difficult beginnings of the
Union for the Mediterranean Sea|. Sprawy Miedzynarodowe 2009 nr 1 s. 87-104.

Wojtaszezyk Konstanty A.: Panistwa czlonkowskie w systemie politycznym Unii Europe-
jskiej [Member states in the political system of the European Union]. W: Polska
w systemie instytucjonalnym UE ... s. 9-14.

Woycicki Kazimierz, Czachur Waldemar: Wyzwania polskiej polityki wobec Niemiec

[Challenges of the Polish politics towards Germany}. Sprawy Migdzynarodowe
2009 nr 1 s. 27-44.

Wrébel Anna: Regulacje przepltywu ustug w bilateralnych porozumieniach handlowych
w Azji Wschodniej 1 Poludniowo-Wschodniej [Regulations of the movement of

services in the bilateral trade agreements in the Eastern and Southern - Eastern
Asia]. Stosunki Miedzynarodowe 2009 nr 1/2 5. 231-252.



POLISH BIBLIOGRAPHY OF INTERNATIONAL LAW 2009 275

Zagdrska—Pratnicka Ewa: Dwustronne umowy o wzajemnej ochronie inwestycii [ Bilat-
eral agreements on mutual protection of investment ]. Biuletyn Arbitrazowy 2009
nr 9 s. 55-69, Sum.

Zajadlo Jerzy: Interwencja humanitarna czy odpowiedzialnoéé za ochrone? (Na
przykladzie kryzysu w Darfurze) [ The humanitarian intervention or the respon-
sibility to protect? (on the example of the Darfur crisis) |. W: Wspdlczesne wyzwa-
nia ... s 271-286.

Zajadto Jerzy: Od interwencji humanitarnej do odpowiedzialnoéei za ochrone [From
the humanitarian intervention to the responsibility to protect]. W: Wspdtezesne
problemy ... s. 217-236.

Zajac Justyna: Konflikt arabsko-izraelski w $wietle teorii konfliktéw migdzynaro-
dowych [Arab-Israeli conflict in light of the theory of international conflict].
Stosunki Migdzynarodowe 2009 nr 1/2s. 179-193.

Zdon Sylwia: Porozumienie w sprawie handlowych aspektéw praw whasnosei intelek-
tualnej (TRIPS). Proba zapewnienia réwnowagi pomiedzy prawami twdrcow,
wynalazcéw a ogdlnym interesem spolecznym |Agreement on Trade—Related
Aspects of Intellectual Property Rights (TRIPS). Attempt to ensure a balance
between the rights of authors, inventors and the general public interest]. W: Tus
estars boni ... s. 103-115.

Zembrzuski Tadeusz: Wplyw wyroku ETPCz na dopuszezalno$é wznowienia postgpow-
ania cywilnego [Influence of the judgments of the European Court of Human
Rights on admittance of reopening of proceedings|. Europejski Przeglad Sadowy
2009 nr 2s. 12-19, Sum.

Zembke-Gorecka Agnieszka: Ochrona zycia rodzinnego w §wietle orzecznictwa strasbur-
skiego [ The protection of the family life in the light of the jurisprudence of the
ECHR]. Administracja Publiczna Biatystok 2008 nr 2 5. 185-198, Sum.

Zielinski Marek: Odpowiedzialnosé organizacji migdzynarodowych przed sadami kra-
jowymi [ The responsibility of the international organizations before the national
courts]. W: Odpowiedzialnosé miedzynarodowa ... s. 335-359.

Zielifiski Marek: Wielostronne porozumienie dotyczace ochrony $rodowiska natural-
nego a pojecie organizacji migdzynarodowej w znaczeniu przepisow Konstytucii
RP [The multilateral agreement on environmental protection and the concept of

an international organization within the meaning of the Constitution of the Repub-
lic of Poland]. Studia Prawnicze KUL 2008 nr 4 s. 131-153, Sum., Soderz.

Ziemblicki Bartosz: The Controversies over the WTO Dispute Settlement System. Stu-
dia Erasmiana Wr.Acta Studentium 2009 nr 2 5. 196-218.

Zientkowski Przemystaw: Filozoficzne implikacje praw czlowieka w oparciu o wybrane
o$wieceniowe teorie prawno naturalne [Philosophical implications of human
rights based on selected natural law theories of the Enlightenment]. W: Wspot-
czesne problemy ... s. 237-246.



276 POLISH BIBLIOGRAPHY OF INTERNATIONAL LAW 2009

Zieba Ryszard: Polska wobec polityki bezpieczenstwa i obrony Unii Europejskiej { Po-
land towards the Security and Defence Policy of the European Union]. Przeglad
Europejski 2004 nr 2 5. 7-17, Sum.

Zuzewicz-Wiewidrowska Iwona: Odpowiedzialno$é odszkodowawcza zatadowey na pod-
stawie Konwencji UNCITRAL o umowie miedzynarodowego przewozu tadunku
w catosei lub czgdciowo morzem (Reguly rotterdamskie) [ Shipper’s liability for
loss and damage according to the UNCITRAL The Convention on Contracts for
the International Carriage of Goods Wholly or Partly by Sea (The “Rotterdam
Rules”) ]. Prawo Morskie 2009 nr 25 s. 51-71, Sum.

Zeligowski Michat: Nadmierne cierpienie jako granica dopuszczalnosci srodkéw walki
zbrojnej [ Excessive suffering as the limit of the acceptability of the means of the
armed struggle ]. Stosunki Miedzynarodowe 2008 nr 3/4 5. 163-173.

Zodz-Kuznia Katarzyna: Globalizacja jako gléwny czynnik ewolucji wspélczesnego
systemu miedzynarodowego | Globalization as a main factor of the evolution of
the contemporary international system . Przeglad Zachodni 2009 nr 1 5. 61-82,
Sum.

Zuber Marian: Terroryzm nuklearny — zagrozenie dla bezpieczenistwa globalnego. W
Ewolugja terroryzmu ... s. 235-251.

Zukrowska Katarzyna: Sila i zaleznoé¢ gospodarcza a bezpieczenistwo miedzynarodowe
[Power and economic dependence and the international security]. W: Swiat
wspblczesny ... s. 413-459.

Zylicz Marek: Zestrzelenie cywilnego statku powietrznego jako delikt prawa miedzy-
narodowego [ The shooting down of a civil aircraft as a delict under the interna-
tional law]. Panistwo i Prawo 2009 nr 6 s. 24-36.

PRIVATE INTERNATIONAL LAW

* Books

Bagan-Kurluta Katarzyna: Przysposobienie migdzynarodowe dzieci [ International adop-
tion of children . Biatystok 2009 “Temida 2” ss. 516, bibliogr., akty prawne, orze—
cznictwo.

Gotaczynski Jacek: Prawo prywatne migdzynarodowe [ Private international law|. Wyd. 2.
Wwa 2008 C.H. Beck ss. XVII + 426, bibliogr., indeks rzeczowy.

Jaroszek Agata: Prawo wlasciwe dla uméw konsumenckich zawieranych przez Internet
[Law applicabe to the consumer contracts concluded via Intermet}. Wwa 2009
Wolters Kluwer ss. 256, bibliogr., akty prawne, orzecznictwo.



POLISH BIBLIOGRAPHY OF INTERNATIONAL LAW 2009 277

Ludwikowski Rett R.: Handel mi¢dzynarodowy z wyborem Zrédet [ International com-
merce with the selection of documents]. Wyd. 2. Wwa 2009 C.H. Beck ss. XXXI
+ 527, bibliogr., indeks rzeczowy.

Pazdan Maksymilian: Prawo prywatne migdzynarodowe [Private international law].
Wyd. 12. Wwa 2009 Wydawn. Prawn.”LexisNexis” ss. 362, indeks rzeczowy.

e Articles

Adamczak-Retecka Monika: Europeizacja prawa prywatnego | Europeisation of the pri-
vate law]. Gdafiskie Studia Prawnicze 2009 nr 21 s, 437-445.

Adamus Rafal: Konwencja CMR w orzecznictwie saddw polskich [ Convention CMR in
the jurisdiction of the Polish courts]. Jurysta 2009 nr 5/6 s. 3-9.

Balcarczyk Justyna: Wybrane problemy zwigzane 7z projektem ustawy — Prawo prywatne
miedzynarodowe | Selected problems connected with the draft law — Private in-
ternational law]. Rejent 2009 nr 7/8 5. 9-25.

Cybula Piotr: Kolizyjnoprawne problemy ochrony klienta w ustawie o ustugach turysty-
cznych w $wietle konwencji rzymskiej o prawie wlasciwym dla zobowiazan
umownych [ Conflict of laws issues in consumer protection law on tourist servic-
es in the light of the Rome Convention on the Law Applicable to Contractual
Obligations]. Problemy Wspélczesnego Prawa Miedzynarodowego Europejskiego
i Poréwnawczego vol. 7: 2009 z. 1's. 23-40.

Czepelak Marcin: Europeizacja miedzynarodowego prawa zobowigzan umownych a pra-
wo polskie [Europeisation of the international law of contracts and the Polish
law]. Panistwo 1 Prawo 2009 nr 6 s. 37-50.

Czepelak Marcin: Wybdr prawa wlasciwego dla zobowigzan pozaumownych w rozpo-
rzadzeniu rzymskim I [ Selection of applicable law for non-contractual obliga-
tions in Rome I Regultion ] Kwartalnik Prawa Prywatnego 2009 nr 2 s. 513-571.

Czubik Pawel: Dokumenty z pafistw nieuznanych w obrocie cywilnoprawnym [Docu-
ments form the countries not recognized in the civil law transfers]. Problemy
Wspélezesnego Prawa Miedzynarodowego Europejskiego i Pordwnawczego vol.
7:2009z. 15 119-133.

Czubik Pawel: Elektroniczne klauzule apostille 1 elektroniczna weryfikacja autentycz-
noéci klauzul — zarys problematyki [ Electronic Apostille clauses and the electronic

verification of the authenticity of the clauses — basic concepts]. Nowy Przeglad
Notarialny 2009 nr 3 s. 5-10.

Czubik Pawet: Od legalizacji konsularnej ku klauzuli apostille raz jeszcze | From consu-
lar legalisation to the Apostille clause once again |. Art. polemiczny. Nowy Przeglad
Notarialny 2009 nx 2 s. 57-68.

Dragun-Gertner Maria: Klauzule arbitrazowe w stosunkach transportu morskiego [ Arbi-
tration Clauses in the relations of maritime transport]. ADR 2009 nr 1 s. 55-63.



278 POLISH BIBLIOGRAPHY OF INTERNATIONAL LAW 2009

Drzewiecki Andrzej: Rozwdj praw ochronnych na znaki towarowe w prawie miedzynaro-
dowym na tle innych tytuldéw ochronnych prawa wlasnosci przemystowej [ De-
velopment of protection rights for the trademarks in the light of the other protec-
tion titles of the rights of industrial property]. Zeszyty Naukowe USz. Roczniki
Prawnicze 2006 [2008] nr 18 s. 175-202, Sum.

Dudzik Jarostaw, Mazurek Michal: Kolizja wezedniejszego prawa krajowego ze wspolno-
towym znakiem towarowym (art. 159a ust. 5 rozporzgdzenia nr 40/94) [ Collision
of an earlier national right with a Community trademark (Art. 159a 5 of Regula-
tion No. 40/94)]. Europejski Przeglad Sadowy 2009 nr 8 s. 20-27, Sum.

Ernst Ulrich: Kolizja roszczenia odszkodowawczego za niewykonanie zobowigzania
z innymi uprawnieniami wierzyciela [ Collision of the claim for compensation for
non-performance of obligation with the other creditor’s claim]. Transformacje
Prawa Prywatnego 2008 nr 1 5. 5-18.

European Convention on the Adoption of Children (Revised), Strasburg, 27.11.2008.
Council of Europe Treaty Series — No 202, W: Prawne i pozaprawne aspekty
adopgji. Red. M. Andrzejewski. Poznari 2008 ...s. 119-131.

Figura Edyta: Nieuczciwa konkurencja w §wietle rozporzgdzenia , Rzym 117 [ Unfair com-
petition in the light of the Rome Il Regulation |. Europejski Przeglad Sadowy 2009
nr 7 s. 27-35, Sum.

Fuchs Bernadetta: Normy kolizyjne dla uméw ubezpieczenia w prawie wspdlnotowym
1w prawie polskim — zagadnienia wybrane { The conflict rules for insurance con-
tracts under Community law and Polish law — selected problems]. Rejent 2009
nrls 9-32.

Fuchs Bernadetta: Prawo wlasciwe dla umowy o prace w $wietle konwencji rzymskiej
oraz rozporzadzenia ,Rzym 1”7 [The law applicable to employment contracts
according to the Rome Convention and the Rome I Regulation |. Europejski Prze-
glad Sadowy 2009 nr 12 5. 4-8, Sum.

Fuchs Dariusz: Charakter prawny polisy ubezpieczeniowej w prawie polskim a przed-
miotowy zakres zastosowania Konwencji Wiedeniskiej o umowach miedzynaro-
dowej sprzedazy towaréw z 1980 r [ The legal nature of the insurance policy in
the Polish law and the material scope of the Vienna Convention on Contracts for
the International Sale of Goods Act 1980]. Rozprawy Ubezpieczeniowe 2009
nr 1 s 19-26, Sum.

Gabrysiak Magdalena: Uprzedni wybér prawa dla deliktéw w prawie prywatnym
miedzynarodowym na tle rozporzadzenia Rzym I [ Previous choice of the Rome 11
Regulation in private international law]. Europejski Przeglad Sadowy 2009 nr 4
s. 21-26, Sum.

Ganobis Marta, Zawislak Karol: Zasady powotywania i odwotywania arbitra oraz nie-
ktore zagadnienia zwigzane z kwestia uksztaltowania pozycji prawnej arbitra
w $wietle Konwencji waszyngtoniskiej z 18.3.1965 r.[ Terms of appointment and



POLISH BIBLIOGRAPHY OF INTERNATIONAL LAW 2009 279

removal of an arbitrator and certain issues related to the issue of the formation of
an arbitrator’s legal position in light of the Washington Convention of 18.3.1965].
Monitor Prawniczy 2009 nr 1 dodatek s. 25-29.

Gotaczyniski Jacek: Jurysdykeja w sprawach dotyczacych praw rzeczowych oraz statut
rzeczowy w prawie wspélnotowym na przykladzie prawa upadtosciowego [ Juris-
diction over property rights and the material statute in the Community law on
the example of bankruptey law]. Acta UWr. Prawo 2009 nr 308 s. 157-165,

Gorezynski Grzegorz: Kolizyjna ocena spolek 1 0s6b prawnych w swietle prawa wspol-
notowego [ Conflict of laws rules on companies and legal persons in the light of
EC law]. Europejski Przeglad Sadowy 2009 nr 11 s. 10-18, Sum.

Gorezynski Grzegorz: Prawo spolek i 0séb prawnych a konwencja rzymska (komentarz
do konwencyjnego wylaczenia) [ The law of companies and legal persons and the
Rome Convention(commentary on the convention exclusion)]. Europejski
Przeglad Sadowy 2009 nr 7 s. 15-22, Sum.

Gérecki Jacek: Autonomia woli a forma czynno$ci prawnej w prawie prywatnym miedzy-
narodowym [Autonomy of a will and the form of a legal action in the private
international law]. Problemy Prawa Prywatnego Migedzynarodowego 2007 t. 2
s. 83-97.

Goérecki Jacek: Glosa do postanowienia SN z 8.01.2004 r. I CK 39/03. [Dot. prawa
wiadciwego dla formy czynnosci prawnej} [Commentary to the decision of the
Supreme Court 8.01.2004 r. I CK 39/03 (right applicable to the forms of legal
actions) ]. Problemy Prawa Prywatnego Migdzynarodowego 2007 t. 2s. 177-188.

Goérecki Jacek: Prawa rzeczowe i posiadanie w projekcie ustawy o prawie prywatnym
miedzynarodowym [ Material rights and the possesion in the draft law of private
international law ]. Problemy Wspdlczesnego Prawa Miedzynarodowego Europej-
skiego 1 Poréwnawczego vol. 7: 2009 z. 1 5. 7-21.

Gérecki Jacek: Statut formy a lex fori processualis [ Statute of the form and lex fori pro-
cessualis |. Probleny Prawa Prywatnego Migdzynarodowego 2008 t. 3 5. 107-122.

Gérecki Jacek: Umowne (statutowe) plerwszefistwo nabycia [ The Conventional (statu-
tory) primacy of acquisition ]. Rejent 2009 nr 2 5. 51-64.

Gorny Kajetan: Problemy blednego przettumaczenia art. 3 Konwencji Organizaciji Naro-
déw Zjednoczonych o umowach migdzynarodowej sprzedazy towardw (CISG)
[ Problems with erroneus translation of art. 3 of the United Nations Convention
on Contracts for the International Sale of Goods (CISG) |. Przeglad Ustawodaw-
stwa Gospodarczego 2009 nr 2 s. 25-30, Sum.

Grochowski Mateusz: Projekt Wspdlnego Systermu Odniesienia: na drodze do ,wspdlnego
jezyka” europejskiego prawa prywatnego [Draft of the Common Frame of Refer-
ence: towards a “common language” of European private law]. W: Pro scientia et
disciplina. Red. H. Groszyk, J. Kostrubiec, M. Grochowski. Warszawa 2009 ...
s. 55-69,



280 POLISH BIBLIOGRAPHY OF INTERNATIONAL LAW 2009

Jaroszek Agata: Regulacja prawa whasciwego dla zobowigzan umownych w projekeie ustawy
— Prawo prywatne miedzynarodowe | Regulation of the law applicable to contrac-
tual obligations in the draft law — Private international law]. Rejent 2009 nr 7/8
5. 48-72.

Jochemezak Michat: Kilka uwag na temat zagadnien kolizyinoprawnych umowy o arbi-
traz | Some remarks about conflict of law issues in arbitration contracts |. Przeglad
Prawa Handlowego 2009 nr 4 s. 52-58.

Kamarad Ewa: Pojecie ,zobowigzania umownego” w $wietle konwencji reymskiej o prawie
wihasciwym dla zobowigzan umownych [The term of “contractual obligation”
under the Rome Convention on the Law Applicable to Contractual Obligations .
Problemy Wspdtezesnego Prawa Miedzynarodowego Europejskiego 1 Poréwnaw-
czego vol. 7: 2009 z. 1 5. 41-55.

Kulas Marcin: Praktyka stosowania konwencji haskiej dotyczacej eywilnych aspektow
uprowadzenia dziecka za granice | The 1980 Child Abduction Convention in prac-
tice]. Cz. 1-2. Palestra 2009 nr 5/6 5. 13-26, Sum.; nr 7/8 5. 9-18, Sum.

Kurowski Witold: Prawo whasciwe dla subrogacji oraz wzajemnych roszezen wspolod-
powiedzialnych w konwencji rzymskiej [ The law applicable to legal subrogation
and subrogation on satisfaction of a common claim in the Rome Convention|.
Europejski Przeglad Sadowy 2009 nr 4 s. 16-20, Sum.

Ludwichowska Katarzyna: Problematyka kolizyjna roszezen odszkodowawczych posz-
kodowanego w wypadku samochodowym { Collision problems connected with
compensation claims of the victim of a car accident]. Problemy Prawa Prywat-
nego Miedzynarodowego 2008 t. 3s. 123-137.

Ludwichowska Katarzyna, Thiede Thomas: Rezim kolizyjny umowy ubezpieczenia po
wejsciu w zycie rozporzadzenia Rzym I [ Collision regime of the insurance contract
after the entry into force Rome I regulation]. Prawo Asekuracyjne 2009 nr 2
s. 58-72, Sum.

Mataczyriski Maciej: Umowy dotyczgce jurysdykeji na tle konwencji haskiej z 30.06.2005 .
[ Choice of court agreements against the background of the Hague Convention of
30 June 2005] Przeglad Prawa Handlowego 2009 nr 10 5. 49-58.

Maczynski Andrzej: Europejski kontekst rekodyfikacji polskiego prawa prywatnego
miedzynarodowego [ European context of recodification of Polish private inter-
national law}. W: Finis legis Christus. Ksigga pamigtkowa Profesora w. Goral-
skiego ... t. 2s. 1173-1191.

Maczyniski Andrzej: Program haski a polskie prace kodyfikacyjne w dziedzinie prawa
prywatnego miedzynarodowego [ Hague Programme and the Polish Codification
works in the field of private international law]. Kwartalnik Prawa Prywatnego

2009 nr 1 s. 239-250.



POLISH BIBLIOGRAPHY OF INTERNATIONAL LAW 2009 281

Maczyniski Andrzej: Przeciwko potrzebie uchwalenia nowej ustawy — Prawo prywatne
migdzynarodowe [ Against the need of passing the new act — private international
law]. Zeszyty Prawnicze BAS 2009 nr 1 5. 11-28.

Maczyiaski Andrzej: Status personalny oséb fizyeznych. Refleksje de lege lata 1 de lege
ferenda [Personal status of person. Reflections de lege lata and de lege ferenda]
W: Leges sapere. Ksigga pamigtkowa Profesora ]. Sondla. Krakéw 2008 ... s. 309—
=327, Sum.

Mostowik Piotr: Promulgatio et vacatio legis jako warunek powszechnego obowigzywania
prywatnoprawnych uméw miedzynarodowych [ Promulgatio et vacatio legis as
a condition of general application of the private international contracts]. Radca
Prawny 2009 nr 1 s. 23-30.

Myszka Maria: Prawne i praktyczne aspekty Konwencji dotyczgcej cywilnych aspektow
uprowadzenia dziecka za granice [Legal and practical aspects of the Convention
on the Civil Aspects of International Child Abduction]. W: Ksiega pamigtkowa
ku czci Profesora J. Bialocerkiewicza. Red. T Jasudowicz, M. Balcerzak. Torun ...
t. 15 327-344.

Niedzwiedz Monika, Mostowik Piotr: Wspdlnota Europejska jako strona uméw miedzy-
narodowych w dziedzinie prawa prywatnego migdzynarodowego. Uwagi na tle
opinii Trybunatu Sprawiedliwosci WE w sprawie 1/03 [ European Community as
aparty of international agreements concerning the private international law. Com-
ments to the opinion of Court of Justice EC in case 1/03]. Problemy Wspét-
czesnego Prawa Miedzynarodowego Europejskiego i Poréwnawczego vol. 7: 2009
z.15.71-101

Patubska Maria R.: Prawo prywatne miedzynarodowe w Polsce [Private international
law in Poland]. W: Prawo polskie. Préba syntezy. Red. J. Gluchowski, M.R.
Patubska. Warszawa 2009 ... s. 605-648.

Pazdan Jadwiga: Forma rozporzadzen dotyczgeych nieruchomosci w koficowej fazie dys-
kusiji nad projektem ustawy o prawie prywatnym mi¢dzynarodowym [ The form
of regulations on real estate in the final stage of discussions on the draft law on
private international law]. Rejent 2009 nr 4 5. 9-17.

Pazdan Jadwiga: Glosa do postanowienia SN z 15.07.2005 v IV CK 20/05. { Dot. o§wiad-
czenia o przyjeciu lub odrzuceniu spadku w prawie prywatnym migdzynarodow-
ym] [Commentary to the decision of the Supreme Court 15.07.2005 r. IV CK
20/05 (acceptance or rejection inheritance in private international law) ]. Prob-
lemy Prawa Prywatnego Migdzynarodowego 2008 t. 3 5. 159-163.

Pazdan Maksymilian: O potrzebie uchwalenia nowej ustawy — Prawo prywatne miedzy-
narodowe | About a need of application of a new act — private international law].
Zeszyty Prawnicze BAS 2009 nr 1 s. 29-46.



282 POLISH BIBLIOGRAPHY OF INTERNATIONAL LAW 2009

Pazdan Maksymilian: W oczekiwaniu na wejscie w zycie w Polsce Konwencji rzymskiej
z 1980 1. [ Waiting for the entry into force in Poland the Rome Convention, 1980
Problemy Prawa Prywatnego Migdzynarodowego 2007 t. 2 5. 9-28.

Pilich Mateusz: Aktualne problemy stosowania prawa prywatnego miedzynarodowego
w orzecznictwie Sadu Najwyzszego 1 saddw apelacyjnych [ Current problems
of private international law in the jurisprudence of the Supreme Court and
Court of Appeals]. Problemy Prawa Prywatnego Miedzynarodowego 2008 t. 3

s. 139-158.

Popiotek Wojciech: Zagadnienia unormowane w art. 3 ust. 3 i art. 7 Konwencji rzym-
skiej 1 w odpowiednich przepisach Rozporzadzenia UFE o prawie wlasciwym dla
zobowigzaii umownych (Rzym I) [Issues regulated in the art. 3 p.1 and 7 of the
Rome Convention and the relevant provisions of EU Regulation on the law appli-
cable to contractual obligations (Rome I). Problemy Prawa Prywatnego Miedzy-
narodowego 2008 t. 3. s. 13-34.

Sanetra Walerian: Rozporzgdzenie dotyczgce prawa whasciwego dla zobowigzan poza-
umownych (Rzym I1) a prawo pracy [Regulation on the law applicable to non—
contractual obligations (Rome 1) and the labour law]. Europejski Przeglad
Sadowy 2009 nr 3 5. 4-12, Sum.

Sanetra Walerian: W strong kolizyjnego migdzynarodowego prawa pracy [In the direc-
tion of collision Labour law]. Praca i Zabezpieczenie Spoleczne 2009 nr 7 s. 2-10,
Sum.

Sapota Anna: Europeizacja norm kolizyjnych miarodajnych dla rozwodu — projekt
rozporzgdzenia unijnego i skutki jego wejscia w zycie | The Europeanisation of
conflict of law rules conclusive for divorce —a draft of the EU regulation and the
consequences of its entry into force]. W: Europeizacja prawa. Red. T. Biernat.
Krakéw 2008 ... s. 159-169.

Schulz Anna N.: Nowa Konwencja Rady Europy o przysposobieniu dzieci [The new
Convention of the Council of Europe on the adoption of children]. W: Prawne
i pozaprawne aspekty adopcji ... s. 101-118.

Supera Malgorzata: Europejskie prawo matzeriskie — projekt nowelizacji regut kolizyjnych
[European law on marriage — draft of amendment of the collision rules . Pal. 2009
nr 9/10s. 203-214.

Sznajder Katarzyna: Prawo wlasciwe dla kwestii dowodowych na tle konwencji rzym-
skiej [ The law applicable to questions of evidence against the background of the
Rome Convention ]. Europejski Przeglad Sadowy 2009 nr 7 s, 23-26, Sum.

Sznajder Katarzyna: Wielo$¢ miejsc dostawy a jurysdykeja i wlasciwo$é miejscowa sagdu
(uwagi na tle wyroku Trybunatu Sprawiedliwoéci Wspdlnot Europejskich) [ Mul-
tiplicity of points of delivery and competence and the jurisdiction of the court
(opinion in the light of the Judgement of The European Court of Justice)]].
Przeglad Sagdowy 2009 nr 2 s. 40-50.



POLISH BIBLIOGRAPHY OF INTERNATIONAL LAW 2009 283

Swierczyniski Marek: Delikty ,elektroniczne” w $wietle rozporzadzenia Rzym II [ Elec-
tronic delicts in the light of regulation Rome II]. Problemy Prawa Prywatnego
Migdzynarodowego 2008 t. 3 5. 91-105.

Wasylkowska Magdalena: Rozwigzania przyjete w projekcie ustawy — Prawo prywatne
migdzynarodowe w zakresie zobowiazan ze zdarzen niebedgcych czynnoseiami
prawnymi oraz prawa rodzinnego i opiekuniczego [ Solutions applied in the draft
law — Private international law]. Rejent 2009 nr 7/8 s. 105-122.

Wieczorek Emilia, Wowerka Arkadiusz: Wplyw doktryny Savigny’ego na wspétczesne
regulacje kolizyjnoprawne w sferze miedzynarodowego obrotu handlowego [ Im-
pact of Savigny’s doctrine on the modern collision rules regulations in the sphere
of international trading|. Gdanskie Studia Prawnicze 2009 nr 20 s. 371-385.

Wojewoda Michal: Rozszczepienie statutu kontraktowego w Konwencji rzymskiej o pra-
wie wlasciwym dla zobowigzahi umownych [Division of the contract status in
Rome convention on the law applicable to the contractual obligations]. Problemy
Prawa Prywatnego Miedzynarodowego 2008 t. 3 5. 63-76.

Wojewoda Michatl: Transkrypeja aktu stanu cywilnego sporzadzonego za granica [ Tran-
script of the marital act performed abroad ]. Kwartalnik Prawa Prywatnego 2009
nr4s 1089-1124.

Zachariasiewicz Maciej: Konwencja rzymska a trusty [ Trusts and the Rome Conven-
tion]. Europejski Przeglad Sagdowy 2009 nr 4 s. 8-15, Sum.

Zachariasiewicz Maciej: Sposoby poszukiwania prawa wlasciwego dla uméw zawieranych
przez Wspdlnote Europejska z podmiotami prywatnymi [ Ways of looking for
a law applicable for agreements concluded by the European Commumity with the
private subjects]. Problemy Prawa Prywatnego Miedzynarodowego 2007 t. 2
s. 115-147.

Zachariasiewicz Maria A.: Konwencja wiedefiska o miedzynarodowej sprzedazy towardw
a inne akty ujednoliconego prawa umdw ze szczegdlnym uwzglednieniem
odpowiedzialnosci kontraktowej dtuznika | Vienna Convention on Contracts for
the Intermational Sale of Goods and other acts of the unified law of contracts
including contractual repsonsibility of debtor]. Problemy Prawa Prywatnego
Miedzynarodowego 2007 t. 2 5. 29-53.

Zachariasiewicz Maria A.: Prawo wlasciwe dla zobowigzaf z umdw w braku wybora pra-
wa w konwencji rzymskiej [ The law applicable to contractual obligations in the

absence of choice of law in the Rome Convention |. Europejski Przeglad Sadowy
2009 nr 7 s. 4-14, Sum.
Zachariasiewicz Maria—Anna: Kwalifikacja culpa in contrahendo w prawie prywatnym
miedzynarodowym | Qualification of culpa in contrahendo in private international
law]. Problemy Prawa Prywatnego Miedzynarodowego 2008 t. 3 s. 35-61.
Zegadto Robert: Miedzynarodowe instramenty prawne w sprawach rodzinnych [ Inter-
national legal instruments in family matters |. Rodzina 1 Prawo 2009 nr 125, 77-89.



284 POLISH BIBLIOGRAPHY OF INTERNATIONAL LAW 2009

Zratek Jacek: Dawnosé utrateza w konwencji rzymskiej [ Limitation of action in the EEC
Convention on the law applicable to the contractual obligations]. Europejski
Przeglad Sadowy 2009 nr 8 s. 37—41, Sum.

Zarnowiec Lukasz, Zachariasiewicz Maciej: Prawo wlaéciwe dla miedzynarodowej umowy
sprzedazy towaréw oraz dla przedawnienia (uwagi na tle wyroku Sadu Apelacyj-
nego w Poznaniu z dnia 24 stycznia 2006 r. 1 ACa 795/05) [ Law applicable to the
international sale of goods and limitation (commentary to the judgement of the
Appeal Court in Poznan, 24.01.20006) |. Przeglad Sadowy 2009 nr 2 5. 51-72.

Zmij Grzegorz: Umowy o ustugi na tle art. 4 konwencji rzymskiej [ Service contracts in
Artide 4 of the Rome Convention |. Europejski Przeglad Sadowy 2009 nr 4
s. 27-31, Sum.



INP PAN

P-1045

The PYIL accepts books published during a year covered by a particular
volume for review. All books must be sent to the PYIL secretariat:

Polish Yearbook of International Law
Institute of Law Studies
Polish Academy of Sciences
Nowy Swiat 72, 00-330 Warszawa
POLAND





