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Towards All-European International Law!
RENATA SZAFARZ

Until now the term “"European law” and sometimes also the term “interna-
tional law of Europe™ have traditionally been used to denote the law of the
European Communitics (European Union) and treaties adopted in the framework
of the Council of Europe. In fact, until 1989 this law was created by and binding
for the Western European States or only some of them. On the other hand, at
this time in the Eastern part of Europe some scores of treaties concluded under
the auspices of the CMEA were-in force. The result was separate international
legal orders in the West and East of Europe.

Different factors have contributed to the fact that nowadays it is possible to
speak also about all-European international law (i.e. international law of Eu-
rope as a whole) in statu nascendi. The origins of the contemporary interna-
tional law of Europe (as a whole) date back to treaties adopted since the 1950-s
under the auspices of the UN Economic Commission for Europe. In 1975, the
CSCE process was initiated, in which political and moral norms prevailed, but
legal elements were present as well. As of 1989, the Council of Europe and the
treaties concluded in its framework have been made available to Central and
Eastern European states. In the recent years, a number of other treaties of a ba-
sically all-European character have been concluded. As a result, the total number
of all-European (Eurocentric) treatics is 222, of which 155 (163)2 were adopted
within the framework of the Council of Europe, 54 — under the auspices of the
ECE, one — within the framework of the CSCE, and four independently of the
above institutions. In fact, it is a law which has been established because of Eu-
rope and for Europe, and its scope is basically all-European.

The following ficlds are covercd by particular law of a basically all- Euro-
pean character:

1) human rights and minorities,

2) social matters and health protection,

3) culture,

! This paper is based on some conclusions presented in my book published in Polish: Rozwéj
prawa migdzynarodowego Europy. Z problematyki ,europejskiej przestrzeni prawnej” (The De-
velopment of the International Law of Europe. Some Problems of the "European Legal Space™)
(1994).

2 Three new Council of Europe treaties concluded since the publication of my book have also
been taken into account. The figure given in brackets reflects the fact that some Council of Eu-
rope treaties with repeated numbers are additionally marked with letters "A™ or "B".
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4) legal matters,

5) environmental protection,

6) customs matters,

7) road traffic and transport,

8) inland navigation,

9) peaceful settlement of international disputes,

10) military mattcrs,
11) financial cooperation.

None of these ficlds is subject to exclusively regional or particular regu-
lation. With respect to all these ficlds, there exist treatics of a general scope.
However, it must be emphasized that many specific all-European (Eurocentric)
treaties are original lcgal acts, which have no counterparts in the universal sys-
tem. As arule, it may be said of all those treatics that they contain some ori-
ginal, often far reaching, solutions.

In general, particular law, including the international law of Europe, is es-
tablished as a result of two prevailing factors, that is, under the influence of the
specific needs of an arca, which in this case is Europe, and under the influence
of a civilization and cultural community existing in such an area, that is, in Eu-
rope. As aresult, the particular and regional law is supposcd to ensure the effi-
cient functioning of the arca as such and the organization of all aspects of life,
in accordance with a recognized system of values. With respect to Europe, the
first of the above goals may be rcached owing to particular treaties concerning
customs matters, road traffic and transport, inland navigation and environmental
protection. The implementation of the second goal is ensured by treaties relating
to human rights and minoritics, social matters and health protection, culture,
legal matters, peaceful scttlement of disputes, as well as military and financial
matters.

Itis of no coincidence that treatics belonging to the first category were created
already during the 1950-s, under the auspices of ECE, because their conclusion
did not require the existence of any common hicrarchy of values among the
cooperating states. Nor is there any coincidence that treatics belonging to the
second category were concluded within the framework of the Council of Europe
and only after 1989, following the changes in the system of values in Central
and Eastern Europe, was their transformation possible from Western Euro-
pean treaties to basically all-European treaties. Finally, there is no coincidence
that all-European (Eurocentric) treaties concerning certain military matters and
financial coopcration on an all-European scale, have been concluded only re-
cently, that is, in the years 1990-1992; the reason being that the regulation of
such matters depends to a special degree on the existence of common values and
interests.

The particular international law which is currently being developed in Europe
(as a whole) could be referred to as the international law of Europe of a second
generation. It is diffcrent from the international law of Europe of the first genera-
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tion, which has been devcloping since the 17-th century, and which gave rise to
gencral international law. The law of the second generation is being established
alongside with general international law, and will continue to be particular law.
Any possible exceptions to this rule have no effect on this basic situation.

The new international law of Europe is complementary 1o general interna-
tional law. At the same time, as a law which is basically all-European, it forms
only part of the present-day "European legal space”.

As has been indicated above, the international law of Europe of the second
generation currently consists of the following elements: legal elements of the
CSCE process, treatics adopted within the framework of the Council of Europe,
treaties adopted under the auspices of the ECE, and a number of specific all-
European (Eurocentric) treaties. As for as the European Union’s law is
concerned, it still continues 1o be a sub-regional law.

Participation in a number of treatics concluded because of Europe and for
Europe, has been made available to individual states from other regions of the
world. Usually, this has occurred in the form of consent to accession to the
treaties after their entering into force with respect to the European parties. At
least one non-European state is a party in the casc of 12 treatics of the Council
of Europe (out of a total of 155, or rather 163, trcatics). With respect to only
one such treaty, therc arc more than three non-European parties. Similarly, at
least onc non-European state is a party in the case of 17 ECE treaties (out of
a total of 54), whercas with respect to only four such treatics there are more
than three such parties.

In gencral, the participation of non-Europecan states in treaties of a Euro-
pean character is an extraordinary feature, and an cxpression of the "radiation”
of the intcrnational law of Europe into other regions of the world.

Legal elements of the CSCE process®

The CSCE is at present an international organization in statu nascendi. It
will become an intecrnational organization of full dimensions after it is granted
a legal basis, that is, a statute (cffective within the framcwork of internatio-
nal law).

Legal clements of the CSCE process include legally binding elements of the
Declaration on Principles contained in the Helsinki Final Act of 1975, the
Convention on Conciliation and Arbitration within the CSCE of 15 December,
1992, as well as several particular customary norms of international law in statu
nascendi.

The principles contained in the Declaration on Principles of the CSCE Fi-
nal Act of 1975 include legal binding provisions and provisions of a politi-
cal character, with the former prevailing. The principles of the Helsinki Decla-

3 The detailed analysis of this problem will be presented by this author in the consecutive
issue of the Polish Yearbook of International Law.
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ration contain numerous provisions binding on states — participants of the CSCE,
because they reflect the principles of gencral international law. In fact, they
repeat those principles, confirm them, and strengthen them. "In fact” — because
they have been formulated and edited in a specific way. Moreover, the CSCE
Decalogue also contains new, strictly political, elements.

The CSCE Declaration of Principles has not had a derogatory effect. The
new political elements of the CSCE principles are limited to the supplementing
of the contents of binding principles of intcrnational law. However, the issue
remains open whether, and to what degree, these new political elements of the
Helsinki principles could at present be ranked as all-European customary norms.

It may be gencrally stated that the Helsinki Dccalogue constitutes as

important part of the legal and political order in Europe, and within the whole
area of the CSCE?®. This is so despite the fact that the Helsinki Declaration, like
the whole CSCE Final Act of 1975, is not in itsclf legally binding.
" The Convention on Conciliation and Arbitration within the CSCE of 1992
is, so far, the only treaty adopted in the frameweork of the CSCE. It appears that
the legal solutions contained in this Convention (i.e. compulsory conciliation
and, in principle, optional arbitration) constitute the maximum of what at present
is acceptable to most states participating in the CSCE.

The Convention under considcration, viewed as a legal document, is a cer-
tain turning point in the practice of the CSCE. It appcars that the CSCE will
be faced with the need to adopt treatics concerning other fields, if the CSCE is
to function in the futurc as a forum of effective sctilement of European pro-
blems.

As far as Europcan particular customary norms of international law are
concerned one could indicate norms concerning democracy and minorities.

Within the CSCE region, the rule that all pcople should have the right to
participate in democratic and free clections in their own states has the nature of
a customary norm of international law in statu nascendi. Although the opinions
are justificd that a norm of such contents is also being developed in the uni-
versal system, as well as in some other regional systems, it should be under-
lined that the proccss of forming of the relevant customary norms is most ad-
vanced in Europe. In conscquence, it is possible that a particular customary
norm relating to the issue in question will be established in Europe (within the
area of the CSCE), carlicr than its counterpart rule of general international law.

As concerns the present stage of the process of creation of customary norms
in Europe (within the arca of the CSCE), it seems that at least a standard has
been developed, or even perhaps, as cannot be excluded, an uses.

Also the CSCE rules relating to the protection of minority rights currently
have the status of particular customary norms of international law in stafu

4 On the need of some changes in the Helsinki Decalogue — see my forthcoming paper (cf.
note 3 above).
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nascendi. At present, they form an Europcan standard, or more precisely,
a standard of the CSCE region.

It should generally be noted that the contribution of the CSCE to the cre-
ation of the legal order in Europe is not too significant. The CSCE process con-
tinues to be virtually political in character. The undeniable merit of the CSCE is
that it, among others, has "led” the states of Central and Eastern Europe to the
Council of Europe.

Achievements of the Council of Europe
in the conclusion of european treaties

The significant turning-point which occurred in European relations after 1989
resulted in the treatics of the Council of Europe, that is, the treaties of Western
Europe, becoming part, almost on a day-by-day basis, of the all-European system
of international law.

Many out of the 155 (163) treatics of the Council of Europe (i.e. conven-
tions, agreements and protocols) are directly designed to harmonize the internal
legal systems of the member states, and at lcast to ensure their basic mutual
conformity. In this way, the treaties of the Council of Europe have become the
core of the developing "European legal space™.

The treaty regulations of the Council of Europe cover human rights, social
issues, culture and lcgal issues, as well as environmental protection. Strictly
political and economic matters are not included.

A significant number of conventions of the Council of Europe have been
ratified or acceded 10 by states. In this respect, conventions and protocols dealing
with human rights are particularly prominent.

Relatively few states arc bound by conventions of the Council of Europe
concerning international law and movement of persons, as well as commercial
and civil law. This is quite surprising, as it would seem that especially in the
latter ficlds, states sharing market economy systecms should have common
interests and aims. Alrcady 15 Central and East European states have been bound
by certain conventions of the Council of Europe. It may be expected that the
states of this sub-region, which at present are members of the Council of Europe,
will in the nearest years accede to many other conventions adopted within the
framework of this organization.

There is not doubt that the greatest and most important achievement of the
Council of Europe, as far as treaties are concerned, is the treaty regulation of
the system of protection of human rights and fundamental freedoms. It is one of
the most developed systems, as compared with other analogous systems in the
world, both regional and universal.

It seems that in the future the treaty practice of the Council of Europe will
develop in the ficlds of protection of rights of minorities and environmental
protection.
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Of all the treatics of the Council of Europe signed prior to 1986, 12 have not
come into force. Itis not anticipated that they will become binding in the future.
The conclusion of such treaties, which are considered to be failures, is surprising,
especially since those treatics were concluded within a homogenous group of
states, and the requircments for their entering into force are not excessive
(usually, it is sufficient to deposit three ratification documents).

At present, Poland is bound by 21 treaties of the Council of Europe.

Achicvements of the Economic Commission
for Europe in the conclusion of curopean treaties

A total of 57 treatics have been concluded under the auspices of the ECE,
including three trcatics of a universal scope and 54 basically all-European trea-
ties. Out of the latter, as many as 17 treatics have not yet entered into force.
With respect to 12 such treaties, concluded in the period of 1954-1978, it may
be expected that they will notenter into force.

The ECE treatics dcal with the following issues: commercial arbitration,
customs matters, road traffic, transport, navigation and environment.

Until recently, in the treaty practice of the ECE, prevailing were treaties
concerning road traffic and transport, and customs conventions. Presently, treaties
regulating environmental protection arc among the most often concluded. This
is a specific mark of time. Conclusion of other treatics in this ficld under the
auspices of the ECE may be expected.

The problems of environmental protection and commercial arbitration are
subject to regulation of both ECE, and Council of Europe, trcaties.

A significant number of treaties of the ECE and of the Council of Europe
provide for the establishment of permancnt institutions or mechanisms of control
and supervision over the implementation of those treaties. This is a higher level
of treaty-based international co-operation,

Among the ECE trcatics, most ratification and accessions have been ob-
tained with respect to treatics concerning commercial arbitration and customs
matters, as well as some treatics regulating environmental protection. The lowest
number of ratifications and accessions was noted with respect to ECE treaties
concerning water transport and multi modal transport.

Poland is bound by 25 ECE treatics which are of a basically all-European
character. Poland is a party to most of the ECE treatics which have entered into
force.

The ECE has a number of historical achicvements as the first and, for a long
time, the only all-European forum of cooperation. The ECE has created a stable
infrastructure of relations in Europe, in the form of treaties. The CSCE has becn
able to function, in part, owing to the experiences of the ECE. These expe-
riences will be uscful also in the present work of the Council of Europe.

In conncction with the existence and functioning in Europe of such
international organizations as the Europcan Union, EFTA and OECD (the latter,
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with the participation of scveral non-European states), it is not expected that
ECE treaty regulations will cover new arcas of European economic life. The
ECE has limited capacities in this respect.

Other all-curopean treatics

So far, only thrce ordinary treatics of a basically all-European character
have been concluded, which are not connected with the CSCE, the Council of
Europe, or the ECE. These arc: the Convention on the Recognition of Studies,
Diplomas and Decgrees concerning Higher Education in the States belonging to
the Europe Region, signed in Paris on 21 December 1979; Treaty on Conven-
tional Armed Forces in Europe, signed in Paris on 19 November 1990; and the
Treaty on Open Skics, signed in Helsinki on 24 March 1992.

In addition, onc may mention the statute of an intcrnational organization:
the Agreement Establishing the European Bank for Reconstruction and Deve-
lopment, signed on 29 May 1990. The European Bank for Reconstruction and
Development is the first, and so far the only one, institution of a basically all-
European character (and independent of the CSCE), established as a result of
the changes that took place in Europe in 1989.

In the near future a treaty on stability in Europe (the so-called Balladur’s
plan) will probably be concluded. On the other hand, the perspectives of
transforming the NATO and the Europcan Union into organizations encom-
passing Western European states and at least some Central and Eastern Euro-
pean statcs are still remote and unclear. Yet the joining of both these organi-
zations is a primary goal for Poland. This would obviously broaden the area of
stability in Europe.

Final remarks

With respect to the effects of changes occurring in Central and East Europe
since 1989 on the development of all-European legal links, it must be acknow-
ledged that these effccts may be viewed both in numbers and on the quality
level. Above all, access to the treaty achicvements of the Council of Europe has
been opened to Central and East European states. Morcover, in the years 1990-
1993 eight treatics of a basically all-European character have been concluded,
which could be linked to the above mentioned changes. They concern such new
(on the all-Europcan scale) and important ficlds as: settlement of international
disputes (including compulsory procedures), the problem of minoritics, certain
aspects of environmental protection, disarmament and military co-operation, and
financial co-opcration. In this context, the following treaties should be mentioned:
Convention on Conciliation and Arbitration within the CSCE of 1992; European
Charter for Regional or Minority Languages of 1992; Convention on Envi-
ronmental Impact Assessment in a Transboundary Context of 1991; Convention
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on the Transboundary Effects of Industrial Accidents of 1992; Convention on
the Protection and Use of Transboundary Watercourses and International Lakes
of 1992; Treaty on Conventional Armed Forces in Europe of 1990; Treaty on
Open Skies of 1992; and the Agreement Establishing the European Bank for
Reconstruction and Development of 1990.

Although during the years 1989—1990 the future development could be viewed
in more optimistic terms, it sccms that in the years to come no particularly
intensive development of all-European legal ties should be expected. In Europe,
the development of political and moral (the CSCE) norms outdistances to
a considerable degree the development of all-European law.

The international law of Europe, as a whole, does not, and cannot, constitute
an integral legal systcm. It comes into being as particular law, complementary
to general international law. It contains some norms which are parallel to general
international law, as well as a number of new norms which go further than this
law. On the other hand, some matters regulated by general law will never be the
subject of the particular law of the international law of Europe (such as the law
of treaties, the law of the sca or the law of outer space).

However, within the international law of Europe it is possible to distinguish
two groups of norms which have some features of a system. namely, it is possible
to refer to a European system of protection of human rights, and of an European
system of scttlement of international disputes (in particular within the CSCE).

In general, a person rescarching European legal problems is struck by
a significant number of Europcan procedures of scttlement of international
disputes, by their varicty and comprchensiveness. They include mechanisms
ranging from mediation, conciliation, directed conciliation, through arbitration
and compulsory jurisdiction of the ICJ. Both political and legal procedures are
included (sce the following instruments: Convention for the Protection of Human
Rights and Fundamental Freedoms of 4 November 1950 (Article 24); European
Convention on Peaceful Settlement of Disputes of 29 April 1957; Valletta
Provisions for a CSCE Procedure for a Peaceful Settlement of Disputes of 8
February 1991, as modificd in Stockholm on 15 December 1992; Convention on
Conciliation and Arbitration within the CSCE of 1S December 1992; Provisions
for a CSCE Conciliation Commission of 15 December 1992; Provisions for
Directed Conciliation (CSCE) of 15 December 1992; as well as compromissory
clauses in some Council of Europe’s treaties and almost all the ECE treaties.

With respect to the futurc of Europe, there is no question of creating another
procedure of settlement of international disputes, rather the problem arises how
to cause the largest possible number of European states to be bound by the CSCE
Convention and by the Convention of the Council of Europe for the Peaceful
Settlement of Disputes. Naturally, it will also be necessary in practice to take
due advantage of the two conventions.

It secems that at present there is a need to co-ordinate activities within the
triangle CSCE - Council of Europe - ECE, in order to concentrate all efforts
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and increase their effectiveness, and in order to avoid unnecessary doubling of
undertakings, legal regulations, ¢tc.

Europe first becanie a community of culture. Now, it is becoming, 10 some
degree, a political and lcgal community. However, economic and military unity
still scem out of reach. Because of this, despite the integrative role of the present
international law of Europe, the creation of a unificd Europe seems to be a rather
remote goal.

The development of the international law of Europe is a result of over-coming
the divisions of Europe. It is, at the same time, a factor strengthening the infra-
structure of security and peace on our continent. This fact has also a global di-
mension.
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L’intérét pour agir en responsabilité internationale

VILENAS VADAPALAS*

Introduction

Pas d’intérét, pas d’action — dit un vicil adage civiliste. Cet adage s’applique
aussi en droit intcrnational public dans le domaine des réclamations interé-
tatiques. On pourrait définir sa portéc en se rapportant a la conclusion de la
Cour internationale de Justice dans I’ Affaire du Sud-Ouest africain (1966):

»Au moment ot ils (les Etats) se présentent devant la Cour, ils doivent, ne pour-
suivraient-ils méme qu'un objectif aussi limité, établir qu”ils ont vis-a-vis du défendeur
en {’espéce un droit ou intérét juridique au regard de I'objet de la demande leur
permettant d'obtenir les déclarations qu’ils sollicitent, ou en d’autres termes qu’ils
sont des parties devant lesquelles I’Etat défendeur est responsable en vertu de
I'instrument ou de la régle de droit pertinents.”!

La notion de I’intérét pour agir constitue un ¢lément important du processus
de la mise en ocuvre de la responsabilité internationale des Etats. Elle est apparue
comme condition principale de la protection diplomatique car en vertu de la
régle de la nationalité des réclamations, scul 1’Etat national des ressortissants
victimes avait I’intérét pour agir en présentant la réclamation en leur faveur.

Le développement du droit international, suivi par la multiplication des
rapports multilatéraux dans la société internationale a changé les structures
exclusivement bilatérales de la responsabilité internationale des Etats. Le pro-
bléme de la détermination des titulaires d’intérét pour agir est devenu plus com-
plexe i cause de la multiplication dcs traités multilatéraux, de 1’apparition des
régles de jus cogens, de la protection intcrnationale des droits de I’homme, et,
surtout, de I’apparition de la notion du crime international. Dans ses travaux
relatifs au Projet d’articles sur la responsabilité des Etats, la Commission du

* L’auteur tient 4 remercier vivement P'Institut suisse de droit comparé et la Fondation van
Calker pour la possibilité d’effectuer des recherches sur la responsabilité internationale qui lui
a é1é offerte a I'Institut suisse de droit comparé, ainsi que les collaborateurs de 1'Institut pour
I'aide multiple qui lui a été donnée. Il exprime aussi sa profonde gratitude au Max-Planck-Institut
fiir auslindisches 6ffentliches Recht und Vélkerrecht & Heidelberg et a I'Institut des Hautes Etudes
Internationales de 1'Université de Paris Il, ou il a entrepris des recherches sur le méme sujet, et
plus personnellement d Dr. jur. Christophe Fischer, au Prof. Jochen Abr. Frowein, au Prof. Karl
Dochring et au Prof. Pierre-Marie Dupuy.

' ClJ Recueil 1966, p. 34
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droit international de I’'ONU a traité cette délicate question de 1’intérét pour
agir en déterminant ,I’Etat 1ésé par un fait internationalement illicite.”

1. La notion de Pintérét pour agir en responsabilité internationale
1.1. Les modalités de la mise en ocuvre de la responsabilité internationale

Sous le terme général de la mise en ocuvre de la responsabilité internatio-
nale, on traite des processus permettant d’engager la responsabilité internationa-
le de I’Etat. Selon la Cour internationale de Justice il s’agit des ,,méthodes habi-
tuelles reconnues par le droit international pour 1’établissement, la présentation
etle réglement de réclamations. Parmi ces méthodes, on peut mentionner la pro-
testation, la demande d’enquéte, la négociation et la demande de soumetire
I’affaire 4 un Tribunal ou i la Cour, dans la mesure ol son Statut le permet.”?
On peut compléter cette définition en mentionnant le recours aux représailles et
I’action d’un Etat membre devant les organisations inter-nationales.

Il est évident que, dans la communauté internationale, on ne dispose pas de
tous les moyens habitucls de la mise en ocuvre de la responsabilité juridique.
Cela est certainement d au fait qu'une cette communauté, fondée sur 1’égalité
souveraine des Etats n’a pas besoin d’une série compléte de moyens judiciaires
et exécutifs. Les Etats conscrvent dans ce domaine une certaine liberté: il arrive
souvent que les Etats parties au différend s’entendent par voie diplomatique
pour satisfaire la réclamation. Il n’est en outre pas rare que la réparation soit
accordée a titre gracicux (ex gratia) sans qu’un accord intervienne sur la base
se régles strictement juridiques. De méme, en 1’absence d’une juridiction
internationale susceptible de constater chaque violation du droit international
et d’appliquer une sanction, la réclamation diplomatique peut fort bien rester
sans réponse. De plus, I’Etat 1ésé, aprés avoir pesé ses intéréts politiques et
économiques ou ses chances, pcut s’abstenir de réclamer. D’ autre part, les Etats
gardent entre leurs mains, comme ultima ratio, le recours aux repré-sailles,
sorte de justice privée. Enfin, cn cas de succés des négociations, celles-ci about-
issent trés souvent 4 une indemnisation forfaitaire, dans laquelle 1’évaluation
du dommage et I'indemnisation ne correspondent pas toujours a des critéres
strictement juridiques.

Malgré la faiblesse de certains moyens de la mise en ocuvre de la respon-
sabilité internationale, d’autres éléments et moyens ont attcint un niveau assez
développé, tels les négociations, la protection diplomatique, la procédure de la
Cour internationale de Justice, les procédures arbitrales, et celles des organisa-
tions internationales. En général, Ics obstacles 4 1a mise en oeuvre de laresponsa-
bilité de I’Etat ne se manifestent pas tant dans une absence de moyens, que dans
la difficulté de les organiser.

2 Réparation des dommages subis au service des Nations Unies, avis consultatif du 11 avril
1949. Cl1J Recueil 1949, p. 177.
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Selon le principe général régissant la responsabilité internationale, tout fait
internationalement illicite d’un Etat engage sa responsabilité. Ainsi, comme
I’écrivait le Rapporteur spécial de la Commission du droit international Roberto
Ago:

»C’est, en d'autres termes, a un comportement attribué par le droit international
a I'Etat et représentant de sa part la violation d’une obligation internationale que le
droit des gens rattache la naissance de ces situations juridiques nouvelles, défavorables
pour I'Etat en question, que 1’on réunit sous la dénomination commune de la respon-
sabilité internationale.™?

Le fait internationalement illicite se manifeste comme le fait générateur de
rapports de la responsabilité internationale, créant des droits et des obligations
entre 1'Etat autcur d’un fait illicite et I’Etat 1¢sé. Sclon les termes de la Cour
permanente de Justice internationale:

»S’agissant d’un acte imputable a I'Etat et décrit comme contraire aux droits conven-
tionnels d'un autre Etat, la responsabilité internationale s’établirait directement dans
le plan des relations entre ces Etats.” 4

Pour que le fait intcrnationalement illicite se réalise, il faut que ses éléments
constitutifs soient réunis. D’aprés 1’article 3, ,Eléments du fait internatio-
nalement illicite de I’Etat”, de la premiére partie du projetd’articles de la CDI:

»Il y a fait internationalement illicite de 1'Etat lorsque:

a) un comportement consistant en une action ou en une omission est attribuable
d’aprés le droit international a I’Etat; et

b) ce comportecment constitue une violation d’une obligation internationale de
I’Etat.”

Toutefois, les dcux questions: portant, I’une, sur 1’existence d’un fait interna-
tionalement illicite ct, 'autre, sur la mise en oeuvre de la responsabilité de
I’Etat pour ce fait, sont indépendantes. Le fait que les nouveaux rapports de la
responsabilité internationale s’établissent dés I’accomplissement de la viola-
tion ne signifie pas que les droits et les obligations de 1’Etat victime et de I’Etat
auteur soient nés. Pour que les droits et obligations découlant d'un fait interna-
tionalement illicite (par ex., 1'obligation de réparer, le droit de recourir aux
représailles, etc.) soient réellement exécutés, il faut que le ou les sujets intéressés
(I’Etat 1ésé, la collectivité des Etats, ’organisation internationale, etc.) mettent
en oeuvre, par les moyens a leur disposition, laresponsabilité internationale de
I’Etat coupable.

3 R. A g o: Scritti sulla responsabilita internazionale degli Stati. Tome 11, 1. Camerino 759
(1986).

4 L’arrét de la CPJI dans 1'Affaire des Phosphates du Maroc (1938). CPJI, Série A/B;
No. 74, p. 28.
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En régle générale, c’est a I’Etat 1ésé qu’il apparticnt de mettre en ocuvre la
responsabilité internationale de 1’Etat auteur d’un fait illicite. La Cour interna-
tionale de Justice 1’a affirmé dans 1'Affaire de la Barcelona Traction, Light
and Power Co. Ltd. (1970):

»Les titulaires de droits ne sont aucunement obligés de les exercer. Il arrive parfois
qu’aucun recours ne soit cxercé bien que des droits aient été 1ésés.”

En tous cas, si la naissance de la responsabilité internationale de 1’Etat est
lie & I’accomplissement de la violation du droit international, sa mise en oeuvre
est liée A une condition additionnelle — & un intérét juridique d’un Etat oud’un
autre sujet du droit international. La responsabilité ne pcut €tre mise en oeuvre
quc par un Etat ou une autre sujct ayant un intérét juridique pour agir contre
I’Etat coupable. Différents voics sont possibles : I’action pcut étre intentée soit
en présentant la protestation ou la réclamation internationale, soit en agissant
dans le cadre des organisations internationales, soit en recourant aux contre-
mesures, elc.

1.2. L’intérét ou le droit pour agir?

Dans la pratique, ainsi que dans la doctrine de droit intcrnational public, la
tendance est de mettre sur le méme plan 1’intérét pour agir ct le droit subjectif
1ésé. La CIJ conclut & cc propos:

»En bonne logique et en droit strict, cette fagon de présenter la prétention du
Gouvernement belge selon laquelle il aurait qualité pour agir postule I’existence du
droit qu’il faudrait précis¢ment démontrer.”®

Cette maniére de voir 1’'intérét pour agir en responsabilité internationale
comme le synonyme de droit subjectif violé, était le reflet des rapports traditionn-
ellement bilatéraux de la responsabilité internationale de I’Etat. Une expression
de cette bilatéralité apparait dans la scntence arbitrale relative a 1’ Affaire Dick-
son Car Wheel Company (1931):

»Therelation of rights and obligations created between two States upon the commi-
ssion by them of an act in violation of intcrnational law, arises only among those States
subject to the international juridical system."?

La pratique classique de la misc cn ocuvre de la responsabilité inter-
nationale, limitée A la protection diplomatique, ne pouvait étre que bilatérale.
Cette bilatéralité découlait de 1a régle de la nationalité des réclamations en ce

* ClJ Recueil 1970, p. 45.
S Arrét dans V'Affaire Barcelona Traction. ClJ Recueil 1970, p. 38.
7 Recueil des sentences arbitrales (ci aprés: RSA), t. 11, p. 641.
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sens que seul 1’Etat national de la victime a le droit de préscnter la réclama-
tion contre I’Etat auteur d’un fait illicite. Aujourd’hui encore, en dehors du
domaine de la protection des droits de I’homme, la protection des particuliers
a I’étranger reste 1'affairc de deux Etats dans le cadre de la protection diplo-
matique.

Les conditions principales de la protection diplomatique ont été réexa-
minées dans 1’ Affaire Barcelona Traction:

»Un Etat ne peut présenter une demande de réparation du fait de la violation de
I’une de ces obligations avant d’avoir établi qu'il en a le droit, car les régles en la
matiére supposent deux conditions:

LPremiérement, 1'Etat défendeur a manqué d une obligation envers I'Etat national,
i I'égard de ses ressortissants. Deuxi¢émement, seule fa partie envers laquelle une obli-
gation existe peut présenter unc réclamation a raison de la violation de celle-ci.,
(Réparation des dommages subis au service des Nations Unies, avis consultatif, CIJ
Recueil 1949, p. 181 et 182.)®

Pour résumer la conception classique de I’intérét pour agir en responsabilité
internationale, on peut citer I’option dissidente du Juge Alvarez dans 1’ Affaire
Anglo-Iranian Oil Co.:

»D'aprés le droit international en viguecur, un Etat peut formuler une réclamation
contre un autre Etat dans trois cas: a) lorsqu’un de ses droits a été violé par cet Etat;
b) pour protéger les droits de ses nationaux, s’ils ont été méconnus ou violés par ledit
Etat; ¢) pour défendre les droits d’un Etat qui lui a confié cette défense parce qu'il ne
peut le faire directement, par exemple, s’il rompu ses relations diplomatiques avec
I'Etat qui a violé ses droits.™®

Le schéma, employé par 1a Cour internationale de Justice dans I’ Affaire du
Sud—Ouest africain a é1é résumé par Picter Van Dijk dans la formule suivante:

»--- if no individual right of the applicant States were to be involved, they also did
not have the required interest to sue. The Court evidently, arguing backwards, applied
the following construction: no right — no action ~ no purpose to be realized via the
instituted proceedings — no interest to sue.”!°

Une approche encore plus restrictive est liée a I’exigence du dommage
subi par I’Etat demandcur ou par ses ressortissants — ,pas de dommage, pas

8 ClJ Recueil 1970, p. 32. [l ne s'agit, selon 1'arrét de la Cour dans I'Affaire Mavrommatis
(1924), que de la protection de droit propre de I'Etat national: ,En prenant fait et cause pour 'un
des siens, en mettant en mouvement, ¢n sa faveur, 1’action diplomatique ou 1'action judiciaire
internationale, cet Etat fait, 4 vrai dire, valoir son propre droit. le droit qu’il a de faire respecter en
la personne de ses ressortissants, le droit international.™ CPJI, Série A, No. 2, p. 12.

? ClJ Recueil 1952, p.129.

p van Dijk: Judicial Review of Governmental Action and the Requirement of an
Interest to sue: a Comparative Study on the Requirement of an Inierest 1o sue in National and
International Law. 436 (1980).
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d’action”.!! La pratique, ainsi que la doctrine contemporaine ne considérent plus
le dommage uniquement sous son aspect matériel, mais invoquent plus souvent
le dommage causé a la souveraineté, la paix et la sécurité inter-nationales, etc.
Le dommage d’ordre politique ou moral se présenté ici comme le synonyme de
la violation méme de 1’obligation de respecter la souveraineté, du non-recours
ala force, etc. Le dommage n’est donc pas un élément constitutif distinct du fait
internationalement illicite de I’Etat. Toutefois, la réclamation visant a obtenir
une réparation est conditionnée par I’existence du dommage exclusivement
matériel. D’autre part, le scul fait qu'un dommage a été causé ne suffit pas
a engager la responsabilité internationale. Comme le constatait la Cour:

»-.- la preuve qu'un préjudice a été causé ne suffit pas ipso facto & justifier une
réclamation diplomatique. Un dommage ou un préjudice peuvent léser une personne
dans des circonstances extrémement variées. Cela n’entraine pas en soi ’obligation de
réparer.”!?

Il semble que le contenu de 1’obligation internationale en cause permet de
répondre a ,,la question de savoir envers qui, ou cnvers quelle entité il existe en
I"espéce une obligation de ne pas agir de maniére contraire au droit international”,
comme I’a formulé le Juge Sir Gerald Fitzmaurice.!?

Selon I'article 5, paragraphe 1 de la deuxiéme partie du Projet d’article de
la CDI, ,I’expression «Etat 18sé» s’cntend de tout Etat qui est atteint dans un
droit par le fait d'un autre Etat, si ce fait constitue, conformément aux dispo-
sitions de la premiére partic des préscnts articles, un fait inter-nationalement
illicite de cet Etat.” Le commentaire de la Commission souligne qu’on ,,considére
comme acquis qu’a chaque obligation correspond par définition un droit, pour
au moins un autre Etat.”'* Les paragraphes 2 et 3 du méme article énumeérent les
situations dans lesquelles 1’origine et le contenu de la régle violée peuvent dé-
terminer 1'Etat 18sé.!?

Il apparait que cette liste de situations dans lesquelles I’Etat peut étre
considéré comme Etat 18sé (l1a Iésion des droits résultant d’un traité bilatéral ou
multilatéral, de la décision d’une cour ou d’un tribunal international, de la déci-

" VoirL. Delbe z: ,Les principes généraux du contentieux international”. 160 (1962).
12 1'Affaire Barcelona Traction, Light and Power Company, Lid., 1'arrét. — CIJ Recueil
1970, p. 36.
3 Voir I'opinion individuelle du Juge Sir Gerald Fitzmaurice dans 1'Affaire Barcelona Trac-
tion.CIlJ Recueil 1970, pp. 65 - 66.
4 Annuaire de la Commission du droit international (ci aprés: ACDI) 1985, vol. 11, 2-éme
partie, p. 25.
15 2. En particulier, I'expression .Etat 1és€” désigne:
a) si le droit auquel le fait d’un Etat porte atteinte résulte d’un traité bilatéral, I’autre Etat partie
au traité;
b)si le droit auquel le fait d'un Etat porte atteinte résulte d'un jugement ou autre décision obligatoire
relative au réglement d'un différend qui est rendu par une cour ou un tribunal international,
1"autre Etat ou les autres Etats qui sont parties au différend et bénéficiaires de ce droit;
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sion de 1’organisation internationale, la coutume internationale, etc.) doit étre
complétée par la lésion de droit résultant de 'engagement unilatéral (I’acte
unilatéral) d’un Etat.

La corrélation entre I’obligation violée par 1’Etat auteur d’un fait illicite et
le droit de I’Etat 18sé atteint par cette violation dans le cadre de I'article 5 du
Projet d’articles ne semble pas fondée sur la conception uniquement bilatérale
de I’intérét pour agir e¢n responsabilité internationale. La plupart des situations
décrites aux paragraphes 2 et 3 dépasse le rapport bilatéral: atteinte aux droits
résultant d’une décision obligatoire d’un organe international; d’une disposition
conventionnelle en faveur d’un Etat tiers; atteinte a la jouissance des droits de
chacune des parties de la convention multilatérale; la violation des droits de
I’homme: atteinte au droit dans le domaine de la protection des intéréts collectifs
dans le cadre d’un traité multilatéral, et, notamment, le cas du crime international.
La question qui se posc encore est celle de savoir si I’article couvre toutes les
situations dans lesqucllcs un Etat peut se prétendre Etat 1¢sé, ou, autrement dit,
d’avoir un intérét pour agir en responsabilité internationale de I’Etat coupable?

Pour répondre a cctte question, il faut essayer de déterminer la nature de
I’intérét juridique en droit international, bicn que ni la pratique, ni la doctrine
ne nous donnent de réponse générale a ce sujet. Dans son analyse de la protection
diplomatique dans 1’ Affaire Barcelona Traction, la C1J a constaté:

»,La Cour est d'avis que, pour interpréter la régle de droit international général
concernant la protection diplomatique, ce qui constitue sa tiche, elle n’a aucun besoin
de déterminer le sens du terme intéréts dans les régles conventionnelles, autrement dit

) si le droit auquel le fait d’un Etat porte atteinte résulte d'une décision obligatoire d’un organe
autre qu'une cour ou un (ribunal international, I’Etat ou les Etats qui, conformément a 1Iin-
strument constitutif de I'organisation internationale concernée, sont bénéficiaires de ce droit;

dysi le droit auquel le fait d’un Etat porte atteinte résulte d’une disposition conventionnelle en
faveur d'un Etat tiers, cet Etat tiers;

e) si le droit auquel le fait d’un Etat porte atteinte résulte d’un traité multilatéral ou d’une régle du
droit international coutumier, tout autre Etat partie au traité multilatéral ou lie par la régle du
droit international coutumicr, lorsqu'il est établi:

D) que le droit a été créé ou est reconnu en sa faveur;

i) que I'atteinte portée au droit par le fait d'un Etat affecte nécessairement la jouissance des
droits ou I'exécution des obligations des autres Elats parties au traité multilatéral ou liés par
la régle du droit international coutumier: ou

iii) que le droit a été créé ou est reconnu pour la protection des droits de I'homme et des
libertés fondamentales;

f) si le doit auquel le fait d'un Etat porte atteinte résulte d’un traité multilatéral. tout autre Etat
partie au traité multilatéral, lorsqu’il est établi que ce droit a été expressément énoncé dans le
traité pour la protection des intéréts collectifs des Etats parties.

3. En outre, I'expression .Etat 1¢sé™ désigne, si le fait internationalement illicite constitue un

crime international (et dans le contexte des droits et obligations des Etats aux termes des articles

14 et 15 *) tous autres Etats.™

* Les avant-projets des articles 14 et 15 proposés par le Rapporteur spécial Willem Riphagen

déterminent les droits et obligations découlant du crime international (art. 14) et, plus par-

ticulierement, d'un acte d'agression (art. 15).
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d’établir si par ce terme les régles en question indiquent plutét des droits que de simples
intéréts.”16

De méme, la doctrine doute de la possibilité d’une détcrmination générale
de I’intérét pour agir. Ainsi, F.Matscher affirme dans son article ,,Standing before
international courts and tribunals”:

»The question does not lend itself to a general answer, since it depends on how far
the relevant provisions may extend the right to file a claim.”"?

On peut également évoquer ici I'article 62 du Statut de Ia Cour internatio-
nale de Justice qui prévoit qu’un Etat est titulaire d’un intérét pour agir devant
la Cour a fin d’intervenir dans unc affairc.!® Quant a I’expression ,,un intérét
d’ordre juridique™, il faut rclever qu’au cours de 1’élaboration du Statut de la
Cour permanente de Justice internationale, ,,il s’agissait manifestement d’une
sorte de compromis par lequel deux notions (intérét et droit) étaient réunies
dans une formule unique. Pour certains, ce compromis n’est guére satisfaisant
car ils estiment que, si I’on sait ce que veulent dire ,,intérét” et , droit” séparé-
ment, on sait bicn moins ce que signific un ,,intérét juridique”.!® L’article 81,
paragraphe 2 du Réglement de la Cour scmble indiquer qu’il s’agir de I’exigence
d’un intérét concret. 2

L’article 63 du Statut de la Cour prévoit I’intervention d’un Etat au procés
dans le cas de Iinterprétation d’unc convention.?! Il est cependant intéressant
de relever que le Statut ne mentionne pas dans ce cas d’intérét, de méme que
I’art. 82 du Réglement n’exige pas de 1’Etat intervenant qu’il indique 1’intérét
sur lequel il fonde sa déclaration d”intervention. Il est présumé qu’une partie au
traité a un intérét A I’interprétation de ce traité. L’interprétation du traité peut

16 CIJ Recueil 1970, p. 38.
7 Encyclopedia of Public International Law, Instalment 1 (1981), 192.
18 Article 62
1) Lorsqu'un Etat estime que, dans un différend, un intérét d’ordre juridique est pour lui en
cause, il peut adresser d la Cour une requéte, a fin d’intervention.
2) La Cour décide.
1 K.Mba ye: ,Intérét pouragir devant la Cour internationale de Justice™. 209 RCADI 289
(1988)..
20 Article 81
G-
2. La requéte indique le nom de I'agent. Elle précise 1'affaire qu°elle concerne et spécifie:
a) 'intérét dordre juridique qui. selon 1'Etat demandant A intervenir, est pour lui en cause;
b) I'objet précis de I’intervention;
c) toute base de compélence qui, selon 1'Etat demandant 2 intervenir, exislerait entre lui et les
parties.
u Article 63
1. Lorsqu’il sagit de I’interprétation, d ‘une convention i laquelle ont participé d’autres Etats
que les parties en litige, le Greffier les avertit sans délai.
2. Chacun d’eux a le droit d’intervenir au proces et, s'il exerce cette faculté, I'interprétation
contenue dans la sentence est également obligatoire & son égard.
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modifier la situation juridique de chaque Etat partic aux rapports établis par le
traité.

L’intérét pour agir n’est pas nécessairement lié a la violation du droit
subjectif. Dans les rapports multilatéraux, 1’Etat qui n’est pas la victime directe
de la violation, est plutét atteint dans I’intérét juridiquement protégé par le droit
international général ou par la convention multilatérale, que dans un droit
subjectif. En cas de violation d’,,obligations des Etats envers la communauté
internationale dans son ensemble”, relevait la Cour internationale de Justice
dans 1’ Affaire Barcelona Traction, ,tous les Etats peuvent étre considérés comme
ayant un intérét juridique a ce que ces droits soient protégés.”?? Il s’agit ici
surtout de I’intérét général de voir les obligations respectées, mais non d’un
droit subjectif a protéger. Les Etats qui ne sont pas les victimes de ’agression
ou du génocide de sa population, demandent qu’un principe général soit respecté,
bien qu’ils n’aient subi dans un cas d’espéce aucun préjudice direct, et ne
demandent ni réparation, ni satisfaction, ctc., qui sont des caractéristiques de la
protection du droit subjectif violé. De méme, dans la protection des droits de
I’homme on ne peut pas prétendre que pour justifier son action I'Etat doive
établir qu’un de ses droits a été violé par un fait illicite. Par contre, dans les
rapports bilatéraux ou dans les rapports qu’un Etat entreticnt avec un nombre
limité d’Etats, il nc pcut invoquer un fait illicite que si ce fait a porté atteinte
a un de ses droits propres ct individuels, c’est-a-dire a un droit subjectif dont il
est titulaire.

1.3. Les modalités de ’intérét pour agir

L’intérét pour agir en responsabilité internationale dans les diverses
hypothéses doit préscnter les caractéristiques suivantes: il doit Etre Iégitime et
juridique, positif ct concret, né et actuel, direct et personnel.® Si1’exigence de
P’intérét direct ct personnel ne concerne que les rapports essentiellement bila-
téraux, les autres sont de caractere général.

a) L’intérét légitime et juridique signifie que la réclamation doit étre fondée
sur les régles du droit intcrnational, desquelles cet intérét dérive. Ce sont, pour
ainsi dire, les ,sources juridiques” de I”’intérét pour agir, telles que le traité bi-
latéral ou multilatéral, la coutume internationale, la décision judiciaire ou arbi-
trale, la décision obligatoire de 1’organisation internationale, 1’engagement
unilatéral de I’Etat. Ainsi, dans 1" Affaire Barcelona Traction, l1a Cour a indiqué
»que le Gouverncment belge aurait qualité pour introduire une réclamation s”il
pouvait établir qu’un de scs droits a ¢1€ 1¢sé ct que les acles incriminés ont
entrainé la violation d’unc obligation intcrnationale ou d’une régle générale de
droit.”?* De méme, dans 1’affaire plus récente de I’Applicabilité de la section

22 ClJ Recueil 1970, p. 32.
2 VoirK. M baye: op. cit., 262, 276.
24 CHlJ Recueil 1970, p. 46.
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22 del'article VI de la Convention sur les priviléges et immunités des Nations
Unies, la Cour a constaté:

»La question qui fait I'objet de la demande est une question juridique en tant qu’elle
implique I’interprétation d’une convention intcrnationale a I'effet de déterminer son
applicabilité.”2s

Le Juge Padilla Nervo a d’ailleurs exprimé la méme opinion dans 1’ Affaire
Barcelona Traction:

»La jurisprudence arbitrale confirme la thése selon laquelle le droit international
n'autorise pas a protéger des intéréts économiques lésés, mais seulement des droits qui
ont été effectivement violés.”?8

b) L’intérét positif et concret signifie:

»Positif, ¢’est-a-dire qu’il doit exister et présenter un certain degré
d’importance; (...) dirc que I'intérét doit étre concret c’est exiger qu’il ne soit
pas un intérét purement théorique.”?” La satisfaction de la demande du réclamant
par la juridiction intcrnationale ou méme par le défendant lui-méme, sans passer
par un tribunal, doit avoir des conséquences certaines ¢t concrétes pour la situa-
tion juridique du réclamant. L’acceptation de la réclamation va donc changer la
situation créée par le fait illicite en restaurant au moins la légalité. Cela,
a notre avis, est la caractéristique de I’intérét pour agir. En revanche, la récla-
mation purement théorique sans importance pour la protection des droits ou les
intéréts des sujets de droit international n’a pas de chance de succés.

»Dans cette affaire, intervention du Gouvernement estonien n’a pour objet la défense
d’aucun intérét public ou national: elle est uniquement motivée par la protection
d’intéréts privés contre un acte présenté comme une violation du droit international.”?®

On pcut également se référer ici, par analogie, a 1a pratique du droit commu-
nautaire. K. Lasok reconnait que 1’intérét pour agir devant la Cour de la Justice
des Communautés ecuropéennes doit avoir cette caractéristique:

»The basic requirement is that the action, if successful, will lead to a change in the
applicant’s position (...). It is enough if the result would bring about the change for the
better in the applicant’s material position or a return to his original position. (...)
Nonetheless, an applicant has no interest in obtaining a jugement which will establish
that he was in the right, once the defendant has satisfied the claims made.”?®

25 ClJ Recueil 1989, p. 187.

26 ClJ Recueil 1970, pp. 250-251.

¥ K. Mb ay e: op.cit., 264 — 265.

28 Opinion individuelle des Juges de Visscher ¢t Comte Rostworowski dans I'Affaire de Che-
min de Fer Panevezys-Saldutiskis (1939). — CPJI, Séries A/B, No. 76, p. 24.

2 K.P.E. L a s o k: The European Court of Justice: Practice and Procedure. 124 — 125
(1984).
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c) L’intérét né et actuel

Comme I’estime le Juge K. Mbaye, ,I’exigence de la condition d’un intérét
né et actuel doit permettre de mettre en échec toute demande qui ne peut étre
justifiée que par un intérét purement éventuel.”® Pour justifier la demande il
faut que le fait internationalement illicite soit déja accompli au moment de
I'introduction de la demande. La seule supposition que certains actes illicites
pourraient étre accomplis n’cst pas suffisante. Pratiquement, la question d’une
menace de violation d’une obligation internationale peut se poser a lasuite d’une
décision des autorités d’un Etat (la loi, la décision administrative, etc.), dont
I’application serait incompatible avec son obligation envers un autre Etat. Il est
difficile par avance, sans ’analyse du cas d’espéce, de constater que telle ou
telle décision constitue la violation de I’obligation et, par conséquent, crée
I’intérét pour agir. Le principe est qu’il n’y a pas de fait internationalement
illicite sans actes ou omissions de 1’Etat en violation de son obligation inter-
nationale. Comme le souligne la décision de la Commission franco-italienne de
conciliation dans I’ Affaire Antonucci (1963):

»En effet, ce n'est pas I'ordonnance judiciaire qui crée la responsabilité inter-
nationale du Gouvernement frangais, surtout lorsque cettc mesure doit étre suivie d’'une
menace d’exécution particuliére, mais 1’acte d exécution lui-m&me contraire au droit
international (...)"3!

d) L’intérét direct et personnel

»11 n’est ni nécessaire ni impératif que dans tous lcs cas 1'intérét exigé du
plaidecur soit direct et personnel si ces qualificatifs doivent étre compris dans un
sens restrictif.”*?

Le probléme de I’exigence de I’intérét direct et personnel a €1€ posé devant
la Cour internationale de Justice dans 1'Affaire du Sud-Ouest africain. La
réponse affirmative de la Cour a la question de 1’exigence de P'intérét direct et
personnel est bien connue: on n’a pas admis I’actio popularis en droit interna-
tional, ,,un droit pour chaque membre d’un collectivité d’intenter une action
pour défense d’un intérét public.”

La critique 2 laquclle cette conclusion de la Cour a été soumise, est elle
aussi bien connue. Comme 1’affirmait le Juge Koretsky dans son opinion
dissidente:

»On a signalé depuis longtemps le danger qu’il y avait 4 transposer sans réserve les
principes du droit civil et la procédure civile dans le droit international public et dans
la procédure des tribunaux internationaux. Dans ce dernier cas la nature des relations

30 K. Mbaye: op.cit., 270.

31 Répertoire de la jurisprudence arbiirale internationale (ci-aprés: RJAI), . 111, p. 1099.
32 K. Mbaye: op.cit., p. 273.

33 ClJ Recueil 1966, p. 47.
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et des droits est différente et 1’on ne peut reprendre les catégories du droit civil. La
notion d’intérét général a une portée beaucoup plus large en droit international.”3*

Finalement, la Cour internationale de Justice areconnu I'existence de ’actio
popularis en droit international dans les affaires Barcelona (1970) et Namibia
(1971), conjointement avec la reconnaissance des obligations internationales
envers lacommunauté internationale dans son ensemble.*

Pourtant, exigence de 1'intérét direct et personncl reste valable en dehors
des hypothéses de la violation d’obligations internationales erga omnes et de
certains traités multilatéraux. Seul I’Etat qui a subi un dommage matériel peut
exiger une réparation pécunijaire.

2. L’intérét pour agir en responsabilité internationale
de PLtat pour la violation d’un traité multilatéral

La pluralité des rapports de la responsabilité internationale est tout d’abord
lide aux traités multilatéraux ayant pour objet 1a promotion des intéréts généraux
et communs pour la communauté internationale. Comme I’écrit R. Ago, dans
cette catégorie de traités, ,les volontés émanant des partics contractantes n’ont
pas un contenu distinct, ne visent pas a des buts distincts, ne donnent pas
uniquement naissance a des rapports juridiques entre des sujets déterminés; elles
poursuivent ensemble un but identique, a savoir la création de régles communes
de conduite.”3®

Les traités multilatéraux crécnt en général deux types de rapports: les rapports
nés de la multitude dcs relations bilatérales entre les Etats parties d’une part, ¢t
les rapports intégraux liant directement tous les Etats parties d’autre part. Dans
la premiére hypothése, le traité, m&me universel, peut tre décomposé en une
série de relations bilatérales ne liant que deux Etats concernés par les obligations
et droits réciproques: tel est Ic cas, par exemple, de la Convention de Vienne de
1963 sur les relations consulaires. En régle générale, le non-respect des immu-
nités et priviléges consulaires ne touche que I’Etat d’envoi et I'Etat de résidence.
Dans la decuxiéme hypothése, chacunc des obligations conventionnelles est liée
si étroitement a ’enscmble qu’clle ne peut étre dissociée de tout ,ensemble
intégral™. Tel est, par exemple, le cas de 1a Convention de 1976 sur ’interdiction
d’utiliser des techniques de modification de I’environnement  des fins militaires
ou toutes autres fins hostiles. La violation d’une obligation conventionnelle

34 ClJ Recueil 1966, p. 242.

35 Dans I'Affaire Barcelona Traction, on constatait I’existence d" "obligations des Etats envers
la communauté internationale dans son ensemble™ (CIJ Recueil 1970, p. 32), dans 1" Affaire
Namibia - I’opposabilité de la présence sud-africaine en Namibie ,a tous les Etats en ce sens
qu’elles rendent illégale erga omnes une situation qui se prolonge en violation du droit in-
ternational™ (CIJ Recueil 1971, p. 56).

36 R. A go: Scrini, Tome 11, 1, p. 782.
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constitue dans la méme mesurc un délit a I'égard de toutes les autres parties.?’
Tous les Etats partics a un tel trait¢ multilatéral ont un intérét commun pour la
sauvegarde des ses dispositions. Comme 1’indique la Cour internationale de
Justice dans son avis rendu dans le cadre de I'Affaire des réserves a la Con-
vention pour la prévention et la répression du crime de génocide (1951):

»Dans une telle convention, les Etats contractants n’ont pas d’intéréts propres; ils
ont seulement tous et chacun, un intérét commun, celui de préserver les fins supéricures
qui sont la raison d’étre de la convention.”3®

Il semble que la Commission de droit international a prévu des situations
de ce type & I’article 5 de la deuxiéme partie du Projet d’articles en les décri-
vant comme l’atteinte au droit résultant d’un trait¢ multilatéral qui ,affecte
nécessairement la jouissance des droits ou I’exécution des obligations des autres
Etats partics au traité multilatéral” (paragraphe 2, alinéa e, 11)*® ou quand ,,il
est établi que ce droit a 818 expressément énoncé dans le traité pour la protection
des inléréts collectifs des Etats partics” (paragraphe 2, alinéa f). On peut remar-
quer ccrtaines analogics entre la premiére situation et la situation prévue
a I’article 60, paragraphe 2c de la Convention de Vienne de 1969 sur le droit
des traités concernant le droit de toute partie au traité de le suspendre lorsqu’une
»violation substanticlle de ses dispositions par une Partic modifie radicalement
la situation de chacune des Parties quant a I’exécution ultérieure de ses obli-
gations en vertu du traité.” La sculc différence cst que le Projet d’articles n’exige
ni ,la violation substanticlle”, ni la modification ,radicale” de la situation de
chacune des partics au traité pour que chaque partic ait intérét pour agir y compris
pour agir en suspendant I’application du traité.*

11 semble que, dans lc domaine de 1’application des traités, les dispositions
du Projet d’articles doivent se¢ conformer aux dispositions de la Convention de
Vienne de 1969. Ici, comme 1’écrit Paul Reuter, ,au titre du droit des traités,
une violation non-substanticlle laisse le traité en principe intact.”! Dans ce
cas, si on parle de I’action des autres partics au traité multilatéral contre I’Etat
auteur de telle violation, on préfére parler de la réaction collective des Etats
parties:

37 Voir— P. R e u t e r: Introduction au droit des traités. 39, 160 (1985); S.Rosenne:
Breach of Treatry. 76 — 84 (1985); K. Sach a rie w: ,State Responsibility for Multilateral
Treaty Violations: identifying the .Injured State™. 35 NILR 277 (1988).

38 ClJ Recueil 1951, p. 23.

3% Cetie disposition concerne aussi la violation de ,la régle du droit international coutumier™,
ce qui nous semble vague et indéterminé: il faut préciser qu’il s’agit d’une regle de jus cogens.

4 Comme 1'écrit L.-A. Sicilianos, cette disposition du Projet ,est cependant sensiblement
moins exigeante que son ,.homologue™ de 1a Convention de Vienne puisqu’elle ne mentionne pas
la modification radicale de la situation de chacun des Etats concernés quant 4 I’exécution ultérieure
de ses obligations.” —L.A. Sicilianos:,Les réactions décentralisées a 1’illicite: des contre-
mesures a la 1égitime défense™ 117 (1990).

‘'P.Reuter: op.cit, 160.
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»Quant a la question de savoir si les Etats partics au traité qui ne sont pas directement
1ésés par une violation non substantielle peuvent prendre collectivement des mesures,
elle peut étre discutée. Dans la pratique internationale actuelle existe une tendance qui
tend 3 considérer que certaines violations, méme si par leur volume elles ne devaient
pas étre considérées comme substantielles, pourraient autoriser des réactions collectives,
a raison des caractéres propres de la régle violée.”#2

La deuxiéme hypothése de violation du traité multilatéral concerne I’atteinte
au droit ,expressément énoncé dans le traité pour la protection des intéréts
collectifs des Etats partics” (article 5, paragraphe 2f de la deuxiéme partie du
Projet d’articles). Il s’agit évidemment aussi d’un trait¢ multilatéral ,intégral”.
Le commentaire de la Commission souligne a ce sujet:

»,On trouve d'ailleurs un exemple de cet intérét collectif dans la notion de
«patrimoine commun de I»humanité», récemment appliqué aux ressources minérales
de la zone du fond des mers et des océans, ainsi que de leur sous-sol, au-deld des
limites de la juridiction nationale. D" aprés la Commission, dans ce domaine |'intérét
collectif n'est pas encorc reconnu dans le droit international général, a I’exception des
traités multilatéraux, ol on le trouve exprimé expressis verbis.”** Ainsi, par exemple,
'article 28, paragraphe 1 de la Convention des Nations Unies sur le droit de la mer
prévoit:

»lorsqu’un navire se trouve volontairement dans un port ou a une installation
terminale au large, I'Etat du port peut ouvrir une enquéte et, lorsque les éléments de
preuve le justifient, intenter une action pour rejet effectué au-dela de ses eaux intérie-
ures, de sa mer territoriale ou de sa zone économique exclusive par le navire en infra-
ction ....”

»Pour n'invoquer ici que la régle de principe la plus large, posée a I’article 192,
lequel dispose simplement: «les Etats ont 1'obligation de protéger et de préserver le
milieu marin», on pourrait en effet Etre fondé a penser qu’elle est la contrepartie d’un
droit détenu par la communauté internationale dans son ensemble, si 1'on constate par
ailleurs que des Etats pourtant non directement atteints, dans leur patrimoine propre,
par un acte de pollution intervenu dans une zone placée hors de toute juridiction
internationale sont fondés A «ouvrir une enquéte» et, le cas échéant, «intenter une action»,
a I’encontre de 1'auteur du rejet polluant.”*

Certes, la distinction entre les traités multilatéraux avec structures ,,inté-
grales”, d’une part, et avec structurcs ,bilatérales”, d’autre part, est assez souple.
Une exemple: la violation de I’obligation de I’Etat accréditaire d’assurer les
immunités de la mission diplomatique de I’Etat accréditant qui ne concerne par
sa nature juridique que ces deux Etats. Dans le cas de la violation grave de cette
obligation, comme ce fut le cas lors de la prise des otages américains a Téhéran
en 1979, les conséquences ont, en effet, dépassé le cadre des rapports bilatéraux.
Comme le constatait la Cour Internationale de Justice, ,1’affaire soumise a la

42 Ibid.
3 [1-2ACDI 27 (1985).
“4R-J.Dupuy et D.Vign es: ,Trité du nouveau droit de la mer”. 1045 (1985).
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Cour est unique et d’une gravité toute particuliére parce qu’en I'occurrence ce
ne sont pas seulcment des individus privés ou des groupes des individus qui ont
agi au mépris de inviolabilité d’unec ambassade étrangére; c’estle Gouvernement
de I’Etat accréditaire lui-méme qui 1’a fait. En rappclant donc a nouveau I’ex-
tréme importance des principes de droit dont elle est amenée a faire application
en la présenté affaire, la Cour croit de son devoir d’attirer I’attention de la
communauté internationale tout entiére, y compris I’Iran, qui en est membre
depuis des temps immémoriaux, sur le danger peut-étre irréparable d’événements
comme ccux qui ont é1é soumis a la Cour. Ces événcments ne peuvent que saper
a la base un édifice juridique paticmment construit par I’humanité au cours des
siécles et dont la sauvegarde est essenticlle pour la sécurité et le bien-étre d’une
communauté internationale ... ."*

Cette gravité et persistance de la violation des dispositions de la Convention
de Vienne sur les relations diplomatiques a transformé la structure , bilatérale”
des rapports en une structure multilatérale dans laquelle chacune des parties
a acquis un intérét d’agir contre I’Etat responsable. Ainsi, la Déclaration des
ministres des affaires étrangéres des neuf Etats de la Communauté européenne
du 22 avril 1980 affirme que:

»Les ministres des affaires étrangéres des Neuf, profondément conscients du fait
que la persistance de cette situation risque de metire en danger la paix et la sécurité
internationales, ont décidé de demander 3 leurs parlements nationaux, si nécessaire,
de prendre immédiatement les mesures pour imposer les sanctions 4 I'encontre de
I'Iran ... .»%

3. L’intérét pour agir dans les cas de violation
d’obligations internationales erga omnes

La définition des obligations erga omnes, donnéc par la Cour internationale
de Justice dans 1’ Affairc Barcelona Traction, est bien connue:

,»Une distinction essentielle doit en particulier étre établie entre les obligations des
Etats envers la communauté internationale dans son ensemble et celles qui naissent
vis-a-vis d'un autre Etat dans Ic cadre de la protection diplomatique. Par leur nature
méme, les premiéres concernent tous les Etats. Vu I'importance des droits en cause,
tous les Etats peuvent étre considérés comme ayant un intérét juridique i ce que ces
droits soient protégée: les obligations dont il s’agit sont des obligations erga omnes.”

Ces obligations découlent par exemple, dans le droit international
contemporain, de la misc hors la loi des actes d’agression et du génocide mais
aussi des principes et de régles concernant les droits fondamentaux de la personne

45 ClJ Recueil 1980, pp. 42 ~ 43.
46 Bulletin des Communauiés européennes, 1980, No. 4, p. 26.
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humaine, y compris la protection contre la pratique de 1’esclavage et la discri-
mination raciale.”#

Laresponsabilité internationale de 1’Etat pour la violation d’obligations ayant
un caractére essentiel pour les intéréts de la communauté internationale se trouve
engagée envers tous les Etats, et, donc, chaque Etat est titulaire de I’intérét
pour agir.

Il semble que lcs obligations erga omnes sont celles qui dérivent des régles
de jus cogens. Si ,une norme (est) acceptée et reconnue par la communauté in-
ternationale des Etats dans son ensemble en tant que norme a laquelle aucune
dérogation n’est pcrmise™ (article 53 de la Convention de Vienne de 1969), elle
crée des obligations erga omnes parce quc: premiérement, ces obligations
»concernent tous les Etats”, et elles ne permetient pas a un Etat d’y déroger, ct
deuxi¢mement, chaque Etat pcut demander qu’elles soicnt respectées.

L’autre catégoric analoguc concerne les crimes internationaux. Le fait
internationalement illicitc qui constitue un crime international par sa définition
constitue toujours unc violation d’une obligation internationalc erga omnes,
parce que, comme I’indique I’article 19 de la premiére partic du Projet d’articles
sur la responsabilité des Etats (voir note 51), ,il résulte d’une violation par un
Etat d’une obligation internationale essenticlle pour la sauvegarde d'intéréts
fondamentaux de la communauté internationale.” La liste des obligations
internationales dont la violation conslitue un crime inter-national selon I’article
19 du Projet d’articles (voir note 51) comporte évidemment les obligations
»envers la communauté internationale dans son ensemble.” On énumére ici les
obligations d’importance essenticlle ,pour le maintien de la paix et de la sécurité
internationales™ (paragraphe 3a); ,pour la sauvegarde du droit des pcuples
a disposer d’eux-mémes” (paragraphe 3b); ,,pour la sauvegarde de I'étre humain™
(paragraphe 3c¢); ,pour la sauvegarde et la préservation de 'environnement
humain™ (paragraphe 3d). Toutcfois, si chaque crime international est une
violation de I’obligation erga omnes, dérivant de la régle impérative du droit
international, il ne faut pas tirer, comme !’indique la Commission du droit
international, des parallgles directes entre chaque violation des régles de jus
cogens el la violation constituant un crime international. Sclon le commentaire
de laCDI a I’article 19, ,,s’il peut étre vrai que le manquement 4 une obligation
établie par une régle de jus cogens constituera souvent un crime international,
on ne peut cepcndant pas nicr que la catégorie des obligations internationales
pour lesquelles aucune dérogation n’est admise cst plus vaste que celle des
obligations dont la violation est nécessairement un crime intcrnational.™*8

L’article 19 (voir note 51) ne parle que de quatres catégories de régles de
Jjus cogens: du principe de non-recours a la menace ou a I'emploi de la force
(paragraphe 3a), du principe de 1’égalité des peuples et de leur droit de disposer
d’eux mémes (paragraphe 3b), du principe du respect des droits de I’hommee et

47 ClJ Recueil 1970, p. 32.
48 ACDI 1976, vol.Il, 2-éme partie, p. 111.
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des libertés fondamentales (paragraphe c), et du principe de la protection de
I’environnement humain (paragraphe 3d).*° La violation d’une régle impérative
comme, par exemple, I’interdiction d’étendre la souveraineté de 1'Etat 4 la haute
mer, ne constituc pas un crime intcrnational. Comme 1’écrit Roberto Ago, ,,0n
ne saurait voir un véritable crime international dans une pratique discriminatoire
ou dans une atteinte i la libre utilisation d’un bien commun de I’humanité que si
ces faits revétent une gravité particuliére ... "0

En se référant a I’article 19 de la premiére partie du Projet d’articles 3!, on
peut définir le crime international par rapport a ses éléments constitutifs, qui
sont les suivants:

a) le crime international résulte de la violation d’une obligation inter-
nationale d’importance ,esscntielle pour la sauvegarde d’intéréts fondamentaux
de la communauté internationale”, ce qui implique aussi que l’obligation en
cause est une obligation erga omnes découlant d’une norme impérative du droit
international général;

b) le crime international découle d’une violation grave d’une telle obligation;

¢) cette violation est reconnue comme un crime par la ,communauté inter-
nationale dans son enscmble”. Tl découle d’un tel critére que la qualification de
crime international d’un comportement étatique ne soit pas un acte individuel
d’un Etat.

Le dernier critére cité, ou pour le moins son interprétation, peut paraitre
contradictoire avec 1’idée générale sclon laquelle en cas de violation d’une
obligation erga omnes, comme 1’indique Roberto Ago ,,tout Etat, méme s’il
n’cst pas immédiatement et dircctement affccté par la violation, devrait donc

49 Comme 1'indique la Commission, I"article 19 ne comporte pas de liste des crimes inter-
nationaux: ,la rédaction d’une liste des obligations dont la violation — dans certaines conditions
du moins — représenterait un crime international aboutirait nécessairement @ un résultat ,,rigide”,
reflétant la situation d’aujourd’hui et ne permettant pas a la régle qu’on entend établir de s’adapter
progressivement i 1’évolution future du droit international.” — 2 ~ 1T ACDI 110 (1976). On peut
invoquer ici pour une exemple de telle évolution la Déclaration sur la prévention d'une catastrophe
nucléaire (Résolution de I’Assemblée générale 36/100 du 9 décembre 1981 qualifiant I'emploi
des armes nucléaires par Elat agissant le premier ,le crime le plus grave contre "humanité”.

30 R. A g o: Scrirti, op. cit., t. 11, 895.

St Article 19. - Crimes et délits internationaux
I. Le fait d’un Etat qui constitue une violation d'une obligation internationale est un fait
internationalement illicite quel que soit I'objet de 1’obligation violée.

2. Le fait internationalement illicite qui résulte d'une violation par un Etat d’une obligation

internationale si essenticlle pour la sauvegarde d’intéréts fondamentaux de la communauté inter-

nationale que sa violation est reconnue comme un crime par cette communauté dans son ensemble

constitue un crime international.

3. Sous réserve des dispositions du paragraphe 2 et d’aprés les régles du droit international en

vigueur, un crime international peut notamment résulter:

a) d’une violation grave d'une obligation internationale d'importance essentielle pour le maintien
de la paix et de la sécurité internationales, comme celle interdisant 1'agression;

b)d'une violation grave d'une obligation intemationale d’importance essentielle pour la sauvegarde
du droit des peuples a disposer d’eux-mémes, comme celle interdisant I’établissement ou le
maintien par la force d'une domination coloniale;
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étre considéré comme justifié a faire valoir la responsabilité de I’Etat auteur du
fait internationalement illicite.”?

Il estévident que I’exigence d’une certaine institutionalisation des réactions
individuelles des Etats contre des faits illicites qu’ils considérent comme des
crimes internationaux sec justifie pleinement par le danger que représente la
»justice privée” dans les rapports intcrnationaux. D’aprés la CDI ,,ce que 1’on
veul assurer, c’est que le caractére du «crime international» soit reconnu a un
fait internationalement illicite donné, non pas seulement par tel ou tel groupe
(méme majoritaire) d’Etats, mais par toutes les composantes essentielles de la
communauté intcrnationale.”?

A cet égard, relevons I’avis consultatif rendu par la ClJ le 29 janvier 1971
concernant les Conséquences juridiques pour les Etats de la présence continue
de I’Afrique du Sud en Namibie (Sud-Ouest africain) nonobstant la résolution
276 (1970) du Conseil de sécurité:

»Quant 4 savoir exactement quels acles sont permis ou autorisés, quelles mesures
sont possibles ou applicables, quelles sont celles qui devraient étre appliquées, ce sont
13 des questions qui relévent des organes politiques compétents des Nations Unies,
agissant dans le cadre des pouvoirs conférés. Ainsi, il appartient au Conseil de sécurité
d’indiquer toutes autres mesurcs devant faire suite aux décisions qu’'il a prises en ce
qui concerne la question de la Namibie.”>

Toutefois, la conclusion générale tendant a reconnaitre aux organes de I’'ONU
la compétence cxclusive de déterminer 1'intérét pour agir des Etats contre les
violations les plus graves des obligations internationales, y compris les crimes
internationaux, ne semble pas tout a fait exacte. L’avis de la CIJ précité doit
€ure considéré comme 1’acte d’application de la Résolution 276 (1970) du Conseil
de sécurité sans qu’on puisse cn tirer des conséquences plus générales.

11 est évident que la codification des régles de la responsabilité interna-
tionale de 1I’Etat pour les violations les plus graves touchent inévitablement
a la compétence du Conseil de sécurité de régler ,tout différend ou toute situa-
tion” dont la prolongation ,,semblc dcvoir menacer le maintien de la paix et de
la sécurité internationales™ (article 34 de la Charte). Il est de plus nécessaire
d’affirmer ici la suprématie des dispositions de la Charte sur celles objet du

c)d’une violation grave et & une large échelle d’une obligation internationale d’importance
essentielle pour la sauvegarde de I'é¢tre humain, comme celles interdisant I’esclavage, le génocide,
I’apartheid;

d) d’une violation grave d'une obligation intemationale d’importance essentielle pour la sauvegarde
et la préservation de I'environnement humain, comme celles interdisant la pollution massive de
I'atmosphére ou des mers.

4. Tout fait internationalement illicite qui n’est pas un crime international conformément au

paragraphe 2 constitue un délit international.”

52 R. A g o: op. cit., p. 97.
$ V. note 49.
34 ClJ Recueil 1971, p. 55.
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Projet d’articles, en ce d’autant plus que 1’article 103 de la Charte® le prévoit.
La compétence exclusive que la Charte confére awConseil de sécurité n’est
cependant pas absolue: ,lec Conscil de sécurité peut enquéter tout différend ou
toute situation™ de telle nature (article 34), il ,peut décider quelles mesures
(...) doivent étre prises™ (article 41), il , peut entreprendre, au moyen de forces
aériennes, navalcs ou terrestres, toute action qu’il juge nécessaire” (article 42).
Mais, aussi longtemps que le Conseil de sécurité ne se saisit pas de 1’affaire
pour mener une enquéte et prendre une décision a son sujet, les Etats peuvent
recourir aux mesures conservatoires pour la protection des biens communs, du
moment ol le Conscil n’est ni en mesure de mener une enquélte ni de prendre une
décision a cause du ,droit de veto”. D’autre part, 1’article 34 de la Charte ne
couvre pas toutes les conséquences (réaction de 1I’Etat tiers, assistance des Etats
ticrs & I’Etat victime, etc.) du fait illicite international.

Relevons encore que le titre pour agir de 1’Etat qui n’est pas directement
1ésé par le crime intcrnational ne comporte pas en soi la faculté de recourir aux
contre-mesures sans une ,,reconnaissance collective™, ressortant soit des décision
du Conseil de sécurité, de I’ Asscmblée générale ou de la Cour internationale de
Justice, soit des résolutions des organcs compétents des agences spécialisées de
I’ONU, ou encore, pour le moins, des actes communs des Etats représentants
»les composantes essenticlles de la communauté internationale”. En ’absence
d’une telle reconnaissance et a I’exclusion des contre-mesures, chaque Etat
a cependant la faculté de réagir par la voie des protestations, de la non-re-
connaissance comme légitimes des conséquences du crime international ou
encore, en fournissant de 1’aide 4 I’Etat directement 1ésé.

55 . Article 103 .
En cas de conflit entre les obligations des Membres des Nations Unies en vertu de la présenté
Charte et leurs obligations en vertu de tout autre accord international, les premiéres prévaudront.”
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On 21 December 1988, the Pan American Boeing 747 (Flight 103) exploded
over the Scottish locality Lockerbie. 259 persons on board and 11 inhabitants
of Lockerbie were killed. On 19 September 1988, the UTA No. 772 plane bomb-
ing over Niger caused the death of 171 persons. After a 3-year investigation the
British intelligence service established that both explosions had been caused by
officers of the Libyan secret service.

On 27 November 1991, the governments of the United States and the United
Kingdom requested the extradition of the suspected officers, the explanation
of all circumstances of the case, and the payment of adequate reparations. One
month later, the two governments, and France presented the case at the UN
Security Council and the General Assembly. In the meantime, Libya instituted
proceedings before the International Court of Justice aiming at the pro-
tection of rights deriving from the 1971 Montreal Convention for the Suppression
of Unlawful Acts Against the Safety of Civil Aviation, and in particular requested
provisional measures.

On 21 January 1992, notwithstanding passionate and towering oppo-
sition by Libya, the Security Council passed unanimously Resolution 731 (1992).
Considerans of the resolution declared that the Council was disturbed by the
acts of international terrorism, including those in which States were directly or
indirectly involved, and which were directed against innocent people: it indicated
also the Council’s concern at all acts against international civil aviation consti-
tuting acts of terrorism which constituted threats to international peace and
security. Finally, it confirmed the right of all states to combat such terrorist
acts. Though not mandatory (the resolution urges Libya to comply with), reso-
lution 731 condemned the two acts of terrorism, criticizing Libya for the refu-
sal of cooperation in order to clarify all circumstances of the accidents and to
establish responsibility, and demanded the changing of position.

As Libya did not comply with resolution 731, the Security Council passed
by ten votes in favour, with five abstentions! another resolution 748 (1992) on
31 March 1992. This resolution was binding UN member States as it referred

* The research for the present study has been sponsored by the A. von Humboldt-Founda-
tion (Bonn, FRG).

! China, Cap Verde. India, Morocco, Zimbabwe. None of these states contested the legality
of resolution 748 or the competence of the Security Council.
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directly to Chapter VII of the Charter. Its considerans pointed out that politi-
cal terrorism constituted an illegal form of the use of force and it was, therefore,
a danger for peace and intcrnational security. Under these circumstances, the
refusal by the Libyan government to comply with resolution 731 showed that it
was not willing to renounce terrorism. Such an attitude constituted a threat to
international peace and sccurity. In the operational part of the resolution, the
Security Council decided to impose sanctions upon Libya: a breach of air traffic
and arms delivery, and a reduction of diplomatic staff. For the first time in the
activities of the UN organs acts of terrorism were strongly condemned, in accor-
dance with contemporary postulates of international lawyers.? Libya was given
two weeks to comply with the resolution. Although was ready to cooperate to
a certain extent with the states sponsoring resolution (e.g. to surrender the
suspects to an independent judicial committee or to a third state or international
organization), rejected the extradition demand as infringing sovereign rights.
The Council was not satisficd with the solution proposed, and sanctions entercd
into force on 15 April 1992.

In the proceedings Libya demanded the World Court to declare that had
fulfilled obligations under the Montreal Convention, that the USA and the UK
had breached respective obligations and that both of them should refrain from
any action against Libya violating sovereignty, territorial integrity, or the ban
on the use or threat of force. On 14 April 1992 the ICJ, by 11:5 majority,? dis-
missed Libya’s claims and confirmed the prima facie legalily of Resolution
748; it stated that according to Article 25 of the Charter the states are bound by
resolution 748, and, on the basis of Article 103, the obligations derived from
the Charter prevail over other international legal obligations. The Court was
therefore not entitled to grant to Libya interim protection against measures adop-
ted on the basis of the Charter. However, the proceeding and, in particular,
separate and dissenting opinions raised important issues for discussion.

The dispute between Libya on the one, and the USA, the UK and France on
the other, raises a number of important questions of international law. We shall
consider the consequences of terrorist acts in the ficld of extradition law, the
legality of the acts of the Security Council, and the relationship between the
Security Council and the International Court of Justice.

2 Terrorist acts have been included in Article 3 of the Draft Code of Crimes and Peace and
Security — cf. 6 Report by D. T hiam: YBILC 1988, vol. I, at 62. See: also Y. Dinstein:
Terrorism as an International crime. 19 IsrYBHR 55 (1989); S. Sucharitkul, Terrorism as an
International Crime: Questions of Responsibility and Complicity, ibidem, at 247,

It is worth of noticing of noticing that the Draft Code refers to a notion of State Terrorism. The
alleged involvement of the Libyan state was the principal argument for the Council to deal with
the destruction of the Pan Am and UTA planes 4 years after the events. According to the sponsors
of the resolutions, under the present circumstances the fair trial would not be possible in Libya.
3 ICJ Rep. 1992, p. 3 and 114, respectively.
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The problem of extradition of Libyan nationals by Libya

The extradition (surrender) of agents of the Libyan secret service suspected
of having bombed the Pan Am and UTA aircrafts remains a crucial point of
American and French requests, as well as of the Security Council resolutions.
At the beginning Libya rejected these demands,* and subsequently modified
position stating that was ready to surrender both suspected agents either to
a third state, or to an international organization. According to Libya statements,
the agents could not be extradited to the United States because of a fear that
a fair trial before an American court could not be guaranteed.

It is important to stress that according to the dominant view there is no
obligation to extradite offenders to a requesting state under international law.3
However the principle out dedere, aut iudicare has been the most important
and effective element of the struggle against acts offences contrary to inter-
national law, in particular war crimes and terrorism. According to that principle,
all states are under an obligation cither to extradite a perpetrator of a terrorist
act or to prosecute him. The principle has been introduced into several inter-
national conventions,® as well as into the draft code of crimes against peace and
security, adopted provisionally by the ILC in 1991. It is not clear whether it has
developed into a customary rule; according to some authors it has remained a
postulate which has never been fully realized.” It has been emphasized in this
context that the element of iudicare should be intercpreted exclusively as:
bringing an offender to a trial and not as to punish.®

However, there is a rule of municipal law which has been widely? accepted
according to which no state is obliged to extradite its own nationals to be tried
abroad. This rule has found expression in international agreements,!® consti-

* According to Libya view, the matter was within her internal jurisdiction. The supporters of
the resolution maintained that the involvement of the Libyan state in terrorist acts justified the
competence of the Security Council.

SCf.e.g. A.Verdross,B.S imma: Universelles Vélkerrecht 819 (1986); Oppenheim’s
International Law (eds. R.Y.Jennings, A. Watts)vol. [, 950 (1992), with further references.

$ E.g. the 1948 Genocide Convention, the 1949 Geneva Conventions on Humanitarian Law,
the 1970 Hague Convention for the Suppression of Unlawful Seizure of Aircraft, the 1971 Montreal
Convention for the Suppression of Unlawful Acts against the Safety of Civil Aviation, the European
Convention on the Suppression of Terrorism of 1977, the 1988 Convention against Drugs
Traffiking, the 1979 Convention Against Taking Hostages.

TL.Gardocki: Zarys prawa karnego miedzynarodowego, 163 (1985).

8 M. M o h r: Der Lockerbie-Fall vor UN-Sicherheitsrat und Internationalem Gerichtshof,
DuR 306 (1992).

? The United Kingdom, the USA and some other common law states allow the extradition of
every person unless there is a contrary treaty provision. In fact, many extradition agreements
concluded by these states contain clauses providing for the extradition of nationals of the other
state party, but not their own.

10 Beginning with the Belgian—French extradition agreement of 1834. As to contemporary
practice see: Article 6 of the European Convention of 20 April 1959 on legal aid in criminal
matters, Article 7 of the extradition agreement between the FRG and the USA of 20 June 1978,
Article V of the extradition agreement between the FRG and Canada of 11 July 1977.
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tutional provisions,'! nationality laws, and penal codes including the Libyan
penal code.'? It is confirmed also by the practice of states directly involved in
the present case.!?

The extradition of Libyan agents suspected of terrorism was dealt with by
several judges of the Court. Judge Sh. Oda declared that Libya had a sovereign
right to refuse extradition of her nationals, although should comply with
the rule aut dedere aut punire in respect of perpetrators of crimes covered under
the Montreal Convention. A joint declaration by Judges J. Evenson, N. Tarasov,
G. Guillaume and A. Aguilar Mawdsley,'* stated that prior to the resolution
748, Libya had the right not to surrcnder her nationals but rather to prosecute
them before own courts; on the other hand, the interested states could act in
order to obtain the prosecution of the suspects. However, resolution 748 barred
the Court from granting interim measures of protection to the fugitives.

We can conclude here that the request by the Security Council to extradite
two Libyan nationals accused of having destroyed the planes over Lockerbie
and Niger does not possess any international legal foundation. We shall pass,
then, to the second problem connected with the Lockerbie case.

The problem of legality of the SC resolutions 731 and 748

The issue should be considered first from formal and then from substantive
point of view.

Resolution 731 does not mention any legal basis. It is, therefore, important
to consider whether it has been based upon Chapter VI of the Charter dealing
with the peaceful settlement of international disputes or upon Chapter VII.!3
Predominantly commentators situate this instrument within Chapter VI' and
put in question its validity on formal grounds: the resolution was passed
unanimously, while, according to Article 27 (3) of the Charter, in decisions
under Chapter VI parties to a dispute (in the present case the US, the UK and
France) should abstain from voting.

' Article 16 (2) of the German Basic Law of 1949, Articles 145 and 153 of the Constitution
of Brazil, Article 23 of the Portuguese Constitution.

12 Article 493A of the Libyan penal code, Article 118 of the Polish criminal code of 1969;
Article 3 (1) of the French Extradition Law of 1927.

2E.0.Calatayud: Laactuacion del CS de la ONU en el asunto Lockerbie: paradigma de
incontrolable abuso de poder, 44 REDI 402 (1992), M. M o h r: op. cit., 306.

14 ICJ Rep., 137 (1992).

5 Cf. an analysisby R. Sonnen feld: Resolutions of the United Nations Security Council
80 - 89 (1988), with further references.

1$Soe.g. B. Graefrath: Leave to the Court What Belongs to the Court. The Libyan Case,
4 EJIL 193 (1993); Ch. Tom u s ¢ h a t: The Lockerbie Case Before the International Court of
Justice, 48 The Review of the International Commission of Jurists 43 (1992); M. P a z
Andres Saenz: Demaximis non curat praetor? El Consejo de Seguridad y el T1J en el asunto
Lockerbie, 44 REDI 33 (1992), and others.
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The adopted procedure also exceeded the framework of Chapter VI, as Reso-
lution 731 has been formulated in very categorical terms. It simply concluded
that Libya was at fault and declared responsibility; it did not refer to the parties
to the dispute aiming at the settlement of their dispute, but referred exclusively
to the addressee. Such wording might be_acceptable under Article 37 of the
Charter, but this provision was not the basis of resolution 731.

Another argument against validity is that Resolution 731 does not refer either
1o any particular provision of the Charter, or generally to Chapter VII. However,
it should be noted that not all instruments by the SC contain an express reference
to the provisions of the Charter — in particular, acts adopted under Article 40 of
the Charter (according to the dominant view, acts adopted under this provision
are not mandatory as the Council only calls upon the parties to comply). The
terminology used in the considerans (which refers to terrorist acts as threatening
international peace and security) indicates more Chapter VII than Chapter VI as
the possible basis of the Resolution.!” Moreover, Resolution 731 did not even
mention the existence of any dispute between Libya and the Western states
becausc introducing of this element would inevitably situate the matter within
Chapter VI, and imply the compctence of the ICJ.'® The Security Council, in
fact, replaced the procedure for peaceful scttlement of disputes by the enforcement
mechanism of the Charter.!® Libya was put under great political pressure in
order to do something was not obliged to do under international law:% the Coun-
cil, by demanding reparation, recognized beyond any doubt that Libya breached
international law.

The legal justification for Resolution 748 is clear: it states that the Security
Council has acted in the framework of Chapter VII. The question ariscs as to
whether the SC abuscd its power in this case.

The action of the Sccurity Council in maintaining peace and security within
the framework of Chapter VII of the UN Charter is conditioned upon the existence
of a threat 1o the peace, a breach of peace, or act of aggression (Article 39).
These notions have never been precisely defined; the recent practice shows that
the scope of application of Article 39 has been expanded, it has not been limited
to the actual use of force but covers different situations.?! The Security Council
is unfettered in its approach (o a situation,as its main task is to ensure peace and

7Soe.g. F.Beveridge: The Lockerbic Affair, 41 ICLQ 908 (1992).

12 50 correctly .M. S o re I: Les ordonnances de la Cour internationale de justice du 14 avril
1992 dans ’affaire relative a des questions d'interprétation et d’application de la convention de
Montreal de 1971 résultant de I'incident aérien de Lockerbie (Libye c. Royaume Uni et Libye
c. Etats-Unis), 97 RGDIP 701 (1993).

YB.Graefrath: op.cit, 198.

2°F. Beveridge:op.cit., at 911 emphasized even that the demands by the Council were
unprecedented in the history of application of Chapter VL.

21 Cf. Resolutions: 502 of 3 April 1982 conceming the Falkland Islands, 688 of 5 April 1991
concerning Kurds, 713 of 25 September 1991 on the situation in Yugoslavia, 757 of 30 May
1992,770 and 771 of 13 August 1992 on the situation in Bosnia, and 794 of 3 December 1992 on
Somalia.
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international security. In order to fulfil it, the Council is entitled to undertake
all possible measures which are presumed to be lawf{ul if procedural requirements
have been met: the Council must clearly declare the existence of a threat to
peace or other situation falling under Article 39 and it must qualify its act as
a decision within the meaning of Article 25 of the Charter.?? If the acts of the
Security Council fulfil these requirements, they enjoy a presumption of legality
and should be implemented.?® As the Security Council is a political organ and
not a judicial one, it seems to be free to adopt measures to terminate a conflict.
However, in certain situations doubts as to the substantive correctness of SC
resolutions can arise.?* It is necessary to consider the question of how to control
the legality of the Security Council activities.

The relationship between the ICJ and the SC*

The solution adopted by the ICJ gives rise to a problem which will constitute
the most important element in the further stages of the procecdings. Libya denied
the competence of the Security Council on the ground that the problem fell entirely
within the scope of the Montrcal Convention of 1971. However, according to
the jurisprudence of the ICJ, it does not by itself preclude an application of
other methods of pecaccful scttlement of disputes including acts by the Council
on the basis of Articles 33, 34 and 36 of the Charter.

Though formally the case has concerned the question of interpretation and
application of the 1971 Montreal Convention, in fact the most important element
of the Ordcr is the possibility of granting protection by the ICJ to the state
against whom sanctions bascd upon Chapter VII of the UN Charter have been
proclamed.

22 The authors are unanimous in respect of these requirements; ¢f. G. Co hen
Jonathan,in:J.Cot, A.Pell et (eds.): La Charte des Nations Unies 649 (1985);
L.Goodrich,E.Hamb ro: Charter of the United Nations 264 (1949); H. Kelse n: The Law
of the United Nations 725 (1950); JLA. Frowe in, in: B. S i mm a (ed.): Charta der Vereinten
Nationen 568 (1991): M. Virally: L Organisation mondiale 453 (1972).

2 See: the Namibia advisory opinion, ICJ Rep. 1971, 22 and 53; the Certain Expenses of
the United Nations advisory opinion, ICJ Rep. 1962, 168; the Lockerbie case, ICJ Rep. 1992, 15
and 126.

24 Cf. in the context of the Lockerbie case M. Mo hr, op. cit., a1 307; B.Graefrath, op.
cit., at 194.

25 Among the most important theoretical studies on the topic one can mention E. K 1ein:
Paralleles Tidtigwerden von Sicherheitsrat und Internationalem Gerichtshof bei frie-
densbedrohenden Streitigkeiten, in: Volkerrecht als Rechtsordnung. Festschrift HH Mosler
467 (1983): E. M c W hin ne y: Judicial Settlement of International Disputes 143 — 147
(1991); C. L a n g: L’affaire Nicaragua/Etats-Unis devant la Cour internationale de justice 177 —
185 (1990); J. Stan c zy k: The International Court of Justice on the Competence and Function
of the Security Council, 15 PolYBIL 193 — 216 (1986); M. B e d ja o u i: Du contréle de légalité
des actes du Conseil de Sécurité, in: Nouveaux itinéraires en droir. Hommage a F. Rigaux 69 —
110 (1993).
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We shall start by presenting a jurisprudence of the Court confirming a parallel
competence of UN organs in the field of peaccful scttlement of disputes. In the
Aegean Sea Continental Shelf case, the Court decided that as negotiations and
judicial settlement are both enumerated in Article 33 of the Charter as the me-
thods of peaceful settlement of disputes, the commencement of the judicial pro-
ceedings does not bar the parties to look for any other solution, and the nego-
tiations do not constitute any obstacle for the judicial proceeding.?® We should
emphasize that at an carlier stage of the proceedings, the Court considered the
activities of the Security Council relating to the dispute between Greece and
Turkey, and decided that there was no need to deal with the request for interim
measures. The competence of the ICJ and the SC to resolve a dispute has been
confirmed by the judgment in the Tehran Hostages case. The Courtemphasized
that the US submitted the casc to the Court while the matter was still pending
before the Security Council. On 4 December 1979, the Council adopted Reso-
lution 457 urging Iran to rclease Amcrican diplomatic and consular staff; the
Council decided to remain actively seized of the matter, and to empower the UN
Sccretary General to deal with it (using his good offices). The order of the Court
of 15 December 1979 indicated provisional measures. Two weeks later, the
Sccurity Council adopted Resolution 461 referring directly to the order of the
Court. In its judgment of 24 May 1980, the ICJ stated that there is no restriction
imposed upon the ICJ either by the UN Charter, or by the Statute of the Court to
deal with matters submitted simulianecously 1o it and to the Security Council.
The ICJ emphasized that a political solution of a dispute could be arranged by
the Security Council, while the Court was competent to deal with legal disputes.
The resolution of legal questions might be important, or even decisive, factor
in promoting a peaceful solution.?” The statement in the Tehran Hostages case
corresponds with the positions of the Court and of the Sccurity Council in the
Lockerbie case. Finally, in the Nicaragua (Jurisdiction) case?® the ICJ decided
that the fact that the maticr was treated by the Security Council could not bar
the ICJ from dealing with legal aspects of the case, as no international instrument
established the separation of powers on the international plane. However, in
this case, the Court also rejected an American argument that the issue in question
was unjusticiable as being in effect an appeal to the Court from an adverse
decision of the Security Council (earlicr, the Council had rejected Nicaraguan
claims because of an American vcto).

Let us recall also the position of the International Law Commission with
respect to the separation of executive (political) and judicial functions under
international law. The ILC dcalt with it considering the relationship between
the Draft Code of Crimes Against Peace and Security, and the Draft Articles on
State Responsibility. During the 1988 Session, a controversy arose concerning

26 ICJ Rep. 1978, 12,
Z ICJ Rep. 1980, 22.
2 JCJ Rep. 1984, 45 — 46.
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a definition of aggression and a criminal responsibility for acts of aggression.
Two contradictory positions developed. Several members of the ILC emphasized
the independence of judicial functions of the ICJ and political functions of the
Security Council. Conscquently, the definition of aggression formulated in Re-
solution 3314(XX1X) of 1974 could not be included into the Draft Code because
every judge applying it should be frce in appreciating facts, in particular in
a case of possible paralysis of the SC not taking any decision.?® Other speakers
maintained that a court applying intcrnational law would be bound by a resolution
of the SC declaring the existence of an act of aggression.?® The ILC did not take
any decision. The issue was discussed again during the 1991 session in the
framework of the work on adopting the text of the Code.*! A number of speakers
opposed making the jurisdiction of the criminal court dependent upon an earlier
decision of the Sccurity Council on aggression, as the Council under certain
circumstances could block the decision of the court because of political reasons.
The same speakers were ready to accept a rule according to which the positive
decision of the SC would be binding upon all competent criminal courts. Such
a stance was rejected by other ILC members who consequently presented a view
that according to the UN Charter the SC was the only body competent to qualify
acts of aggression. One of the spcakers was of the opinion that this compcten-
ce of the SC was bascd upon the intcrnational legal regulation, and its negation
would impair many resolutions of the GA dealing with the principles of interna-
tional law. The scparation of competences is not only of legal characterbut also
of a political onc. The competence of criminal courts to act contra the decisions
of the SC would constitute a dangerous precedent.®?

In the end, the ILC decided to leave this problem open, but the Draft Code
of 1991 contained two pertinent clauses: Article 5 declared that criminal respon-
sibility of individuals was indcpendent of the responsibility of states, and Article
15 (5) confirmed the rulc that the decision of the SC concerning the existence of
an act of aggression would bind criminal courts. Finally, Article 15 (6) confirmed
that the provisions of the Draft Code concerning aggression do not restrict the
scope of application of the UN Charter.

During the following session the ILC considered the relationship between
the law of state responsibility and the UN Charter. Surprisingly, it declared
itself incompetent to decide on the rclationship between the SC and the ICJ, as
well as on the scope of application of the law on state responsibility and Article
103 of the Charter, justifying its position by lack of power to interpret the UN
Charter. During the discussion, the primacy of the Security Council was empha-
sized. ¥

29 Cf. statement by JLA. Be e s l e y: YBILC, vol. 1, at 78 (1988).

P Reuter,B.Graefrath,G. Arangio-Ruiz: ibidem, at 69,76 and 111
respectively.

31 See: Report of the ILC, 43™ Session (1991), Doc. A/46/10, 230 fT.

32 A.a., 233,

33 Report of the ILC, 441th Session (1992), Doc. A/47/10, at 91 —92-
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Considering the conclusions of the above discussions within the ILC, it seems
that the Security Council should enjoy primacy against the ICJ in executing its
functions in the field of maintaining peace and security. However, the ILC has
not been able to claborate a consistent position in respect to this question.

We can conclude that under present international law no international act
confers in the ICJ an absolute right to control the legality of acts of other organs
of the United Nations in the way of a judicial revicw. Such a control can only be
executed if such a review is demanded by an agency entitled to request an advi-
sory opinion.** Clear statcment on this issue was made in the Namibia advisory
opinion.?® The issuc in the case was somchow similar to the Lockerbie case:
South Africa contended that the UN General Assembly acted ultra vires when
adopting its Resolution 2145(XX1) of 1966 terminating the mandate of South
Africa over Namibia. However, the Court emphasized that in fact such judicial
control would be the equivalent to denying a political organ of the UN the right
to act. It would be inconsistent with the UN Charter, but also it would amou:t
to a complete denial of the remedies available against fundamental breaches
of an international undertaking. Although this statement concerned the actions
of the General Assembly, it remains pertinent to the Security Council, too. How-
ever, the ICJ has not rejected its authority to control the legality of the acts in
concrelo.’® The continued proceeding in the Lockerbie case can bring important
new elements to this ficld.

The introduction of an abstract judicial control within the UN, suggested by
some authors, would require the institutional reform of the UN System, in
particular Articles 25 and 39 of the Charter, aimed at the democratisation of the
Organization,?” as well as the elaboration of special procecedings at the World
Court. Even if it is accepted that the incrtion is a normal comport of the SC
while dealing with such important questions as world peace and sccurity, it takes
time to adopt adequate measures, the emergency procceding and interim measures
can prove insufficicnt.

34 Cf. lately correctly D. B o w e t t: The Impact of Security Council Decisions on Dispute
Settlement Procedures, 5 EJIL 101 (1994).

35 ICJ Rep. 1971, 33.

36 Cf. the Lockerbie case, at 126: The Cour! at this stage is not called upon to determine
definitively the legal effect of Security Council resolution 748. Comp. also opinions by Judges
M.Bedjaoui and Ch. Weeramantry: ibidem, at 44 and 59, and the opinions by
Judges G.MorelliandJ.Bustamentein the Cerrain Expenses case, ICJ Rep. 1962,
at 217 and 304 respectively. See: alsoB. Graefrath: op.cit.,at204,andCh. Tomuscha t
op. cit., at 48.

37 Suggested by Th. F r a n ¢ k: The Powers of Appreciation: Who Is the Ultimate Guardian
of UN Legality?, 86 AJIL 522 - 523 (1992).
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1. Introductory remarks

The notion East Prussia concerns an arca of the former Electoral Prussia
including Ermland anncxed in 1772, After World War the First, according to
the peace treaty of Versailles of 28 June, 1919 the arca should remain under
German sovercignty. However, an attachment of its southern part should be
decided by its population in a plebiscite.! As the results of the plebiscite were
unfavourable to Poland, ncarly the whole territory of East Prussia belonged to
the Third Reich before World War the Sccond. It constituted an exclave of the
Third Reich, and the treaty of Versailles contained provisions dealing with the
freedom of passage between the Reich and East Prussia through Polish terri-
tory.?

The problem of the so-called corridor of Pomerania, causing numerous
conflicts, the long boundary between Poland and East Prussia, and an extreme
militarization of East Prussia, constituted potentially a great danger for the
security and territorial integrity of the Polish State. It should be recalled that
a request 1o cstablish an extraterritorial railway and highway through Polish
territory played an important role in claims of Germany before World War the

"Second.? The experience of the interwar period and of the military campaign of

September 1939 proved an enormous danger for Poland connected with the
existence of an encmy and militarized areca being in the past a cradle of the
Prussian militarism in its dircct necighbourhood.*

! Cf. Articles 94 - 98 of the peace treaty of Versailles.,

% Article 89 of the Treaty of Versailles, in connection with a pactum de contrahendo of
Art. 98.

3 Cf. the memorandum of the German Government to the Polish Govemment on the annulment
of the Polish~German declaration of 24 January 1934 —cf. L. Ge lber g (ed.): Prawo miedzy-
narodowe i historia dvplomatvczna. Wybér dokumentow (International Law and Diplomatic
History. Selected Documents), vol. 11, at 514 - 518 (1958); sce also: the speech by A. Hitler at
the Reichstag of 28 April. 1939, ibidem, at 518 - 521.

4 Comp. A.Klafkowski, Ustawa nr 46 o likwidacji Prus z dnia 25 11 1947 (The Law
No. 46 on the Abolition of Prussia of 25 February, 1947), (1956).
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2. General principles of interpretation

The future of East Prussia should have been decided during the Potsdam
meeting of the Three Powers: United States, United Kingdom and Soviet Union.
From the beginning of World War the Second there was a general agreement
among the member states of the anti-Nazi coalition that Eastern Prussia should
not belong to Germany after the war. The problem shall be dealt with later; we
remark here only that the conference of Potsdam was preceded by: Polish claims
to the territory of East Prussia as a whole, claims by the Soviet Union presented
by Stalin during the mccting in Tehran and consequently upheld in following
activities of the Soviet diplomacy, and finally a general regulation of the Decla-
ration of Yalta on Poland.

The problem of East Prussia was dcalt with by provisions of two chapters of
the Potsdam Agreement: VI City of Kénigsberg and the Adjacent Area and
IX.B Poland, and also indircctly by chapter XIII Orderly Transfers of German
Populations.®

In Chapter VI the threce Powers agreed that ,the section of the Western
frontier of the Union of Soviet Socialist Republics which is adjacent to the
Baltic Sea should pass from a point on the eastern shore of the Bay of Danzig
to the east, north of the line Braunsberg-Goldap, to the meeting point of the
[frontiers of Lithuania, Republic of Poland and East Prussia (underlines T.J.)".%
This statement was accompanicd by the gencral agreement on the ultimate
transfer to the Soviet Union of the City of Konigsberg and the area adjacent
to it. These provisions were complemented by the provision of the Chapter IX.B,
according to which the former German territories (...) including that portion
of East Prussia not placed under the administration of the Union of Soviet
Socialist Republics in accordance with the understanding reached at this
Conference (...) shall be under the administration of the Polish State and for
such purposes should not be considered as part of the Soviet Zone of occupation
in Germany.’

2.1. The text and context of the Potsdam Agreement

The use of the meaningful terms frontier of the USSR and ultimate transfer
would indicate - even if the notion of administration used in the Chapter [X.B
of the Agreement is not quite clear — that East Prussia should have been definitely

5 Cf. Official Gazette of the Control Council for Germany, Suppl., at 13 et seq (1946).

S It is rarely remarked that Lithuania survived the Second World War, at least in the wording
of the Potsdam Agreement. Taking into account numerous critical opinions as to the use of the
name East Prussia in the context of the effects of the Second World War, it is important that this
name was used also in the Potsdam Agreement. It is understandable, as the decision on the
dissolution of the Prussian State was taken later.

7 See: comments by K. Skubisze wski: Zachodnia granica Polski (The Western Frontier
of Poland) 497 (1969).
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partitioned between Poland and the Soviet Union, according to the legally binding
decision of the Powers. It occurs, however, that the wording of Chapter VI is
imprecise and it contains an express statcment that they do not constitute a final,
binding territorial decision.

In the first alinca of Chapter VI the general description of the boundary line
is preceded by an express rescrvation pending the final determination of terri-
torial questions at the peace settlement.® The acceptance by the Powers of the
ultimate transfer of the Konigsberg arca is weakened by the expression in prin-
ciple used in alinca 2. Finally, in the following alinca the acceptance is called.
the proposal of the Conference, 1o be supported by the government of the United
States and United Kingdom at the forthcoming peace settlement.

It can be concluded that the Potsdam Agreement did not settle in a legally
binding way the problem of the territorial sovercignty in East Prussia. The use
of the notions frontier or ultimate transfer do not justify contrary opinions as to
the final character of the regulation. Similarly, an argument referring to dere-
lictio bascd upon a mass evacuation of German population {rom the territory
of East Prussia escaping approaching Sovict troops docs not solve the problem
of conflicting territorial titles of Poland and the USSR with respect to sove-
reignty in East Prussia.®

Other notions like north-eastern part of east Prussia with Konigsberg as
an open port'® or incorporation of East Prussia west and south of the line
from Konigsberg eastwards to the Curzon line into Poland'' can be found in
a later correspondence between the heads of the Great Powers. More precise
provisions can be found in the agrecment of 27 July, 1944 between the Polish
Committee of National Libcration (the provisional government established in
the Polish territory occupicd by the Soviet Army) and the government of the
USSR on the delimitation of frontier. The partics agreed that the northern part
of the territory of East Prussia passes to the Soviet Union, and the remaining
part of East Prussia and the area of Gdansk including the city and port of
Gdansk passes to Poland (Art. 2).'? The fronticr was traced (a). From a villa-
ge Myczkowce along the rivers Solokiya and Western Bug to Lithuania (under-
lined by T.J.) and (b). west of the coast of the Bay of Gdansk (Art. 3). It can be
concluded that Sovict claims formulated before the conference of Potsdam cannot

8 This formula was agreed during the Crimea Conference — sce: the last alinea of Declaration
VI Poland.

?See: K. Skubiszewski,op. cir, at 372,264, 430 and 429, respectively.

19 Sprawa polska podczas drugiejwojny §wiaiowej na arenie miedzynarodowej. Zbiér doku-
mentéw (The Polish Question during the Second World War. Selected Documents) 471 (1965),
oraz Dokumenty i materialy do historii stosunkéw polsko-radzieckich (Documents and Materials
on the History of Polish-Soviet Relations) vol. VIII, 35 (1974).

! Sprawa polska, 569; Dokumenty i materialy, vol. VIII, 42.

!2 The agreement has been published in Polish in Polska Ludowa — Zwiqzek Radziecki. 1944 -
1974. Zbiér dokumentéw i materialéw (People’s Poland — the Soviet Union. 1944 - 1974. Co-
lection of Documents and Maierials) 12 et seq. (1974). Cf. also a German translation by
A. Uschakov in Internationales Recht und Diplomatie vol. 11, 71 {f (1970).
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serve as a basis for precisc delimitation of a postulated boundary line between
Poland and the Soviet Union in East Prussia.

As to the description of the frontier in the Chapter VI of the Potsdam Agree-
ment, the delimitation is certainly land-oriented which can be deduced from
the formulas used the section ... adjacent lo the Baltic Sea and a point on the
eastern shore of the Bay of Danzig, in connection with the direction of deli-
mitation. The delimitation of the Polish-German fronticr in the west (a line runn-
ing from the Baltic Sea immediately west of Swinemunde) confirms the opinion
that the Parties to the Potsdam Agrcement did not intend to delimit mariti-
me areas including the Bay of Vistula. The delimitation of land areas (north of
Braunsberg-Goldap) is not precise and could not constitute a basis for a de-
marcation of territorial sovercignty of the two directly concerned states. The
partics were fully conscious of insufficiency of the declimitation, as they subjec-
ted expressis verbis their acceptance of the wltimate transfer of the area of
Konigsberg to the USSR to a very precise condition: expert examination of the
actual frontier. Such a provision testifies that the parties did not treat these
accomplished facts as scttling the problem of delimitation in a definite manncr.
It is to remark that the acceptance by the Great Powers was conditioned not
only by the decision taken by Sovict experts but also by the common cxpert
verification of the demarcation of the frontier.

It can be concluded that the decision of Potsdam does not mect the
requirements of finality and precision of the postulated territorial settlement. If
interpreted in good faith, according to an ordinary meaning of expressions used,
in the given context, in the light of its purpose and object, the Potsdam Agreement,
and in particular its Chapter VI in connection with Chapter IX.B, is not a de-
finitive, precise, conventional settlement of the territorial sovercignty over East
Prussia and of an evcntual delimitation of the frontier between Poland and the
USSR in this arca. The Polish-Sovict agrcement of 27 July 1944 mentioncd
above docs not constitute an instrument relating to the Potsdam Agreement which
could be treated as the context for interpretation.!?

2.2. Later agreements and practice connected with
the implementation of the Potsdam Agreement

The problem of the delimitation between Poland and the Soviet Union in
East Prussia after the Potsdam conference should be considered in order to verify
its effects from the point of view of gencral law of treatics. Two weeks after the
conclusion of the Potsdam Agrecement, on 16 August 1945 an agreement on the
delimitation of the Polish-Sovict fronticr was concluded. Its Article 3 provides
that the section of the Polish-Soviet frontier adjacent to the Baltic Sea ... will

'3 The parties to the agreement were not compelent to dispose neither of East Prussia nor of
Danzig; the Polish Commitice of National Liberation was not legitimate (did not possess jus
represeniationis) with respect of the Nation and Polish State, and could not conclude international
obligations binding for Poland.



THE POLISH—RUSSIAN DELIMITATION ... 51

pass from the point on the eastern shore of the Bay of Danzig ... to the east,
north of Braunsberg—Goldap, to the meeting point of this line with the line
provided in Article 2 of the present agreement.'

This provision repcated!® the regulation of Chapter VI of the Potsdam Agree-
ment with all his features: land-oriented delimitation with the vector of delimi-
tation directed up-land, and a general character of the description. However,
the politics of faits accompli by the USSR dominates this solution and has chang-
ed the concept of the delimitation.

If one evaluates this agreement in its relation to the Potsdam Agreement
from the point of view of general law of treaties, one must state that it is not
a subsequent agreement between the parties regarding the interpretation of
the treaty or the application of its provisions. Only one of the parties to the
Potsdam Agreement was a signatory to the agreement of 16 August 1945, without
any consultation or acceptance of the remaining partics. The other signatory,
Poland, was a third state from the point of view of the Potsdam Agreement.

Formally, taking into account the letter of the agrecment, the signatories
followed the provisions of the carlicr agrcement. The delimitation was accom-
panied by the clause in accordance with the decision of the conference of Berlin
(i.e. with the Potsdam Agreement — T.J.) and was drafted pending the final
determination of territorial questions by the peace settlement. Therefore, the
partics accepted a bilateral modus vivendi, on a temporary basis, not infringing
formally the Potsdam Agreement.

Onc can considcr whether the conclusion to the contrary is not correct, taking
into account the fact that a substantive delimitation took place. i.a. the Bay of
Vistula was divided. Subsequently, the USSR made impossible the implemen-
tation of the anncx (o the agreement of 16 August 1945 by establishing the
military harbour Baltijsk in the Strait of Pilau connecting the Bay of Vistula
with the high sca and proclaiming a prohibited military zone in the northern part
of the Bay. P(&;md did not protest against these acts what made impression of
the acquiescence on its part. Did these facts constitute the practice generating
legal effects from the perspective of the Potsdam Agreement?

It is unquestionable that these facts cannot be treated as a subsequent
practice in the application of the treaty which establishes the agreement of
the parties regarding its interpretation.'® They cannot even be considered as
a practice dealing with the interpretation and application of the Potsdam Agree-
ment, as being in fact contra legem, and based upon a clear abuse of rights
stemming from this agrcement by the USSR. The Soviet Union did not fulfil
conditions provided by it. The practice was held without any acceptance by the
other partics to the agrecment and cannot prove any understanding among them

14 10 UNTS 193.

1S It should be emphasized that this provision omits the expressions Lithuania and East
Prussia, and it refers more o the Ribbentrop—Molotov Pact rather than to the Curzon line.

16 Art. 31 al. 3 (b) of the 1969 Vienna Convention on the Law of Treaties, codifying customary
law.
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as to the interpretation of the agreement. It does not even demonstrate the exis-
tence of an agreement between the two states directly concerned, as it violates
Article 3 of the Agrcement of 16 August 1945 and the annex thereto. The argu-
ment on acquiescence cannot be accepted because of the total dependence of the
People’s Republic of Poland of the USSR.

On 5 March, 1957 Poland and the USSR concluded in Moscow an agree-
ment on the delimitation and demarcation of the Polish-Soviet frontier in the
area adjacent to the Baltic Sca. It could be expected that after events of 1956
and a common Polish—Sovict declaration of 18 November 19567 Poland should
have claimed its rights connected with the problem of East Prussia and the Bay
of Vistula. In fact, the agreement ncither referred to the Potsdam Agreement,
nor emphasized a condition of a future peace scttlement.

The agrcement reversed an earlicr philosophy of delimitation. The des-
cription of the boundary line begins with the point situated at the farthest east
up-land and adopts the sca-oriented vector, tracing the fronticr westwards (o
the precisely defined point on the casicrn shore of the Bay of Vistula, expressly
dividing a maritime arca of the Bay of Vistula and the Spit of Vistula, The
parties to the agrcement behaved as, if they had full competence to establish
and dclimitate the territorial sovereignty in former East Prussia.

The agrecemcnt did not contain any provision concerning navigation
rights of Poland in the arca of the Bay of Vistula and Strait of Pilau, referring
with this respect to the carlicr regulation of 1945.'% In practice nothing changed:
the USSR still kept its huge military harbour of Baltijsk, and the scat of the
command of the Baltic Flect; the Sovict part of the Bay of Vistula was still
transformed into the prohibited military zone, and Poland could not enjoy its
navigation rights.

It can be stated that ncither the Agrecment of 1957 nor the practice of its
implementation, do not constitute an agrcement of the parties concerning the
interpretation and application of the Potsdam Agreemcent. The leggal basis estab-
lished by this Agreement was fully disregarded by both respect of its general
considerations, and the detailed delimitation of sovercignty in the territory of
former East Prussia.

Four years later, an agrcement on the legal relations on the Polish-Sovict
frontier, and cooperation, and mutual assistance in the matters connected with
the boundary was concluded on 15 February 1961.'° This agreement contained
provisions confirming navigation rights in the Bay of Vistula in favour of Poland,
as well as certain other rights (c.g. fishing rights); it treated the Bay of Vistula

7 In fact, the declaration did not provide for the regulation of this question. In its basis,
a status of Soviet forces temporarily residing in Poland was regulated in 1956, and an agreement
on the repatriation of the population of Polish origin from the USSR to Poland was concluded
in 1957.

13 The object of these rights cannot be defined simply as a right of innocent passage, as
the rights were established exclusively in favour of Poland.

19 Cf. Dziennik Ustaw (Official Journal) 1961, No. 47, Item 253.
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and othcr boundary walter arcas as shared national resources, provided acommon
exploitation of these resources and created certain bases of international respon-
sibility for damages caused to the other party. The agreement, however, did not
introduce any ncw elements concerning the sovereignty and delimitation in the
territory of former East Prussia, and it did not concern directly fundamental
problems regulated in the Potsdam Agreement.

From the perspective of the implementation of the rights granted to Po-
land in the Bay of Vistula, the agreement of 1961 remainced a dead letter. The
USSR did not change its policy of militarization of its part of East Prussia, and
in particular did not resign to treat the Bay of Vistula and the Strait of Pilau
as a military zone what fully excluded a practical implementation of Poland’s
navigation rights.

The USSR and other socialist states used to consider the provisions of the
Final Actof the CSCE of 1 August 1975 as a final petrification and legitimation
of the existing fronticrs. In this scnse the principles of the CSCE Decalogue: 1l
— inviolability of boundaries and 1V — territorial integrity of states, werc inter-
preted. Perhaps such an attitude was politically justificd; however, from the
legal point of view such a conclusion could not be drawn from the Final Act, in
particular as this instrument is not a trcaty and docs not bind the parties. It
could not replace the peace scttlement provided by the Potsdam Agreement. Such
an interpretation of the principles 11T and IV, beyond the context of other prin-
ciples, is contrary to express provisions of the Declaration of Principles of the
Final Act, according to which all principles have a basic and fundamental posi-
tion, and none of them should be considered separately.

In my opinion, the conference Two plus Four could be considered either as
a final setilement or as a subscquent agreement of the parties regarding the
interpretation or application of the Potsdam Agreecment. The dissolution of the
Sovict Union and cstablishing of the Russian Federation, separated from the
Kaliningrad Arca by indcpendent Lithuania and Belarus, could not petrify the
Soviet sovercignty over the part of former East Prussia, established in the way
of the accomplished facts by the Soviets. On the contrary, it seems that these
issues made the problem of the northern part of East Prussia actual again as an
object of discussions and intcrnational projects.®

2.3. Relevant rules of international law

In any case, certain doubts as to the context of the Potsdam Agreement remain
actual. Let us add that according to the law of trcatics in order to establish
a correct interpretation of the agreement one should take into account relevant
rules of international law applicable in the relations between the parties.

20 See: a report from the international conference Kaliningrad — the centre of the Baliic
Cooperation, Svetlogorsk, 27 - 30 May 1992.
2t Art. 31 al. 3 (¢) of the Vienna Conveation on the Law of Treaties of 1969.
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The object of the present study could and should be considered from the
perspective of fundamental, pcremptory, and universally binding principles of
international law.?? [t is not a place for a dctailed analysis. In any case one can
state that these principles cannot legalize illegal accomplished facts and do not
nullify effects of a general principle ex iniuria non oritur jus. The principle of
performance of international obligations in good faith guarantees fundamental
rights granted to Poland by the Potsdam agrcement and by the bilateral agree-
ments with the USSR. The principle of non-interfercnce in domestic affairs of
states excludes any acts of cocrcion by forcign states (including the USSR) which
could affect Poland’s vital interests. The principle of sovereign integrity and
observance of sovereign rights docs not exclude a possibility of a peaceful mo-
dification of fronticrs.

The Polish-Sovict delimitation can be evaluated also from the point of view
of the general law of the sca, what is of great importance in the context of the
division of the Bay of Vistula and the Spit of Vistula. Analysing the decisions
of the Powers and travaux preparatoires to the Potsdam Agreement one can
conclude that they aimed at the restitution of Poland as the powerful and demo-
cralic state, disposing of a large access 1o the sea being a source of her economic
development and growing welfare of her inhabitants. This aim should be realized
i.a. thanks to advantages from navigation and trade on the Oder via the port
Szczecin-Swinoujsicic (Stettin-Swinemunde) on the one hand, and by the Vistula
and Nogat connected with the Bay of Vistula, and Strait of Pilau on the other
hand. In fact, because of the unilateral dictate of the USSR, and because of
certain unilateral practices by the GDR in the west restricting the access to the
port of Stettin in the 1980-s violating international law, Poland has been deprived
of these advantages.

It should be emphasized that the law of the sea docs not allow any state to
cut off a ncighbouring coastal state from its sovereign right to access to the high
sea. The general law of the sca has established the rules of delimitation of ma-
ritime zones in the arcas adjacent to its coast.” The dividing of the Bay of Vistula
by the USSR is a unique event on a world scale. The proclamation of the military
zone in the northern part of the Bay of Vistula which restricts the traffic of
Polish ships constitutes a flagrant violation of the law of the sea, or even a cri-
me against the law of the sca, as well as against the interests of coastal popula-
tion of the Bay of Vistula.?*

22 | mean the principles codified in Chapter I Aims and Principles of the UN Charter, as
formulated in the Resolution 2625 (XXV) of 1970 mentioned above and accepted on a regional
level by the CSCE Final Actof 1975.

23 Cf. Art. 15 of the UN Convention on the Law of the Sea of 10 December, 1982, UN Doc.
A/Conf. 62/122 (1982), in connection with art. 12 of the Geneva Convention on the Territorial
Sea and Contiguous Zone of 29 April, 1958,516 UNTS 205.

24 Cf. Art. 7al. 5 of the 1982 Law of the Sea Convention, in connection with Articles 1 al. 2
of the 1966 Human Rights Covenants, respectively. The Convention on the Law of the Sea attempts
to recognize and saveguard special interests of the coastal population.
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The reference to the relevant rules of international law in order to interpret
the Potsdam Agreement emphasizes the illegality of the Soviet actions and the
negative effects of the non-implementation by the USSR of an important provision
of the Potsdam Agrecment: an cxpert examination of the delimitation by compe-
tent and impartial experts. Taking into account the general rules of interpretation,
one cannot state that the activities of the USSR (and actually of Russia) in former
East Prussia are consistent with the Potsdam Agreement.

3. Supplementary means of interpretation

In order to confirm the above interpretation, one should refer to supplemen-
tary means of interpretation, i.c. to the circumstances of its conclusion and to
the preparatory work. These methods have just been used in the former part of
this study. I have adopted a certain discretion in regrouping them, taking into
account historical circumstances of the conclusion of the Potsdam Agreement,
as well as connecting the preparatory works with the evaluation of arguments
and/or titles supporting these claims. Competing claims of Poland and the USSR
have been considered.

3.1. Circumstances of conclusion

Almost immediately after the establishment of the Polish government-in-
exile in Paris in September 1939 the idca was expressed that Future Poland
should control East Prussia, and a representative of the British government
agreed that the security of Poland will require it in the future.® Subscquently,
in the note preparcd by Ambassador Raczynski after the visit of Prime Minister
Sikorski in London one rcads: The French pronounce for the incorporation of
East Prussia 1o Poland. The British express serious doubt in this respect, fear-
ing their own public opinion.*® On 24 February 1940 Ambassador Raczynski
after he had investigated the activities of different British official and semi-offi-
cial circles, reported that from the part of the United Kingdom one presupposes
an incorporation of East Prussia into Poland in one form or another in order
to give us a belter access to the sea.” Polish claims have been accepted by the
Americans,*® and even the USSR did not oppose them. Stalin declared during
the meeting with Polish Prime Minister Sikorski in carly December of 1941 that
East Prussia should belong to Poland and the western boundary should be

25 See: Sprawa polska..., 0p. cit.,, 132; K. Skubiszewski. op. cit, 23.

26 Sprawa polska, 119.

77 Quoted by W.T. Ko wals ki ZSRR a granica na Odrze i Nvsie fuiyckiej 1941 -
1945 (The USSR and the Oder-Neife Frontier 1941 - 1945) 25 (1965). See also:
K.Skubiszewski, 23.

28 Cf. a telegram of the American Ambassador Biddle to the Secretary of State of 12 October,
1941, quoted in Foreign Relations vol. 1, 373 (1941).
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based on the Oder.” The British rcadiness to recognize Polish claims to East
Prussia as a wholc was confirmed by the statements by Minister Eden during
his meeting with General Sikorski on 9 September 1943, and the letter from
Prime Minister Churchill to Minister Eden of 6 October 1943.% Finally, the
Polish territorial program formulated by the resolution of the Council of Mini-
sters of 7 October 1942 read as follows: Our aim is to incorporate Danzig,
East Prussia and Silesia of Oppeln, as well as generally to shift a frontier with
Germany, and to vindicate the freedom of the Baltic Sea.®!

It can be concluded that the government of Poland clearly formulated its
claims to East Prussia as a wholc as soon as 1939 — 1943, and the four Great
Powers recognized and supported these claims. It was summarized by a comm-
on statcment of the threc Powers during the conference of Moscow on 19 — 31
October 1943, and followed by the proposal of W. Churchill, made during the
conference in Tcheran: Poland should receive an equal compensation in the
west including East Prussia, and then repeated that it meant i.a. the incor-
poration of East Prussia into Poland 32 The positive attitude of the Great Powers
towards the recognition and support of the Polish claims with respect of East
Prussia as a whole was therefore elaborated before the conference of Teheran.
The Great Powers were bound by these proposals according to the estoppel rule.
The stance of Stalin in Tehcran was therefore fully surprising. In reaction to the
speech by Churchill, Stalin declarcd that Russia would need open ports of
Kénigsberg and Memel, as well as respective part of East Prussia. He lied
that the Russians did not possess any open port in the Baltic Sea and that the
territorics in question were Slavonic from time immemorial.* Stalin treated his
new claim as a condition sine qua non of the Sovict acceptance of the formula
proposed by Churchill. Eventually, Stalin convinced Churchill and Roosevelt
1o recognize temporarily the Sovict claims, though no provision was introduced
into official recordings of the conference. From the legal point of view, the
decision was not consulted (1o say nothing of the acceptance) with Poland as the
directly interested state. In fact, the proposed scttlement was never announced
to the Polish government-in-exile which was not aware of the situation and
repeated its claims concerning the incorporation of East Prussia into Poland
in 1944,

On the other hand, Stalin constantly prescnted his territorial claims. His
effectiveness in forcing the Western Powers 0o accept Soviet claims was con-
firmed during the confcrence of Quebec on 11 — 15 September 1944, the British—

2 See: Documents on Polish-Soviet Relations 1939 — 1945, vol. 1, 274, 365 (1961);
W.T.Kowalski, op. cit., 34.

30 Sprawa polska, 407, K. Skubiszewski, 31.

3 Quoted by W.T.Kowalski, 26 -27.

32 Cf. The Conferences at Cairo and Teheran 1943 603 (1961).

3 Sprawa polska, 429. Sce: also T. J asu d o wic z: Prusy Wschodnie w kontekscie IT
wojny swiatowej i likwidacji jej skutkéw (East Prussia in the Context of the Second World War
and of the Elimination of its Consequences) 10 (1991).
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American meeting at Malta on 30 January — 2 February 1945, and the Crimean
conference on 4 —11 February 1945. However, even the documentation of the
latter does not lead to equivocal conclusions, as Churchill stated that the territory
of Poland should comprise (...) the territory of East Prussia west and south of
Konigsberg, according to the position of the US Poland should receive
compensation in the form of German territories including a part of East Prussia
with Kénigsberg, and even Molotov after he had agreed the text of an agreement
proposed to add a remark on the restoring of the Poland’s old frontiers in East
Prussia and along the Oder.>*.

According to the Yalta Agrecement, Poland should receive substantial
accession of territory in the North and West, but an American suggestion was
accepted that the final delimitation of the Western frontier of Poland should
thereafter await the Peace Conference.®® The opinion expressed by Eden on 20
February 1945 that the British government in principle did not reject a possi-
bility of the final scttlement of this problem during the Crimean conference,
without awaiting the future peace conference,? was therefore notdecisive, neither
was the Sovict dccision accepting the establishment of the Polish administration
in the part of East Prussia dclimited unilaterally by the USSR.Y

Diplomatic documents presented above, evidence that the Great Powers
recognized the danger connected with the existence of the East Prussian excla-
ve for Poland, as well as the existence of the iunctim between the Polish territorial
accession in East Prussia and wide, free and economically important access to
the sea. Each of the three powers scparately, as well as together recognized the
Polish claims to East Prussia as a whole, and so did France. Nothing justified
the change of the stance of the powers which should be bound by their decision
according to the principle of estoppel. The claim presented by Stalin in Teheran
was accompanicd by the lie, and the claim itself was ncither precise, nor explicitly
recognized. The historical circumstances of the conclusion of the Potsdam Agree-
ment do not oppose to the conclusion drawn from the text of the agreement that
the regulation was provisional and imprecise, and the final settlement of the
problem was delibe-rately left to the future peace confercnce.

3.2. Travaux préparatoires

I consider under this term not only the documentation of the Potsdam confe-
rence, but also carlicr mcctings of rcpresentatives of the Great Powers, and
a diplomatic correspondence. Let us be reminded that during the conference of
Tcheran Stalin presented arguments concerning open ports, security of the USSR,
and finally he joincd an idca of historic title advanced by Churchill. I compare
the arguments of the both claimants.

34 Quoted by W.T. Ko wals ki, 240.

35 Foreign Relations of the United States, vol. V11, 974 (1947).
3 W.T.Kowalski, op. cit.,, 208 - 209.

¥ K.Skubiszewski, op. cit., 47.
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3.2.1. Geographical and economic title

The argument concerning open ports was prescntced by Stalin earlier during
the negotiations on 23 August 1939, when he forced Ribbentrop to contact Hitler
and to agree for the shifting of planned demarcation between the zones of interest
to the northern fronticr of Lithuania in order to incorporate open ports of Lipau
and Vindau (both in Latvia) into the USSR.

This argument cannot be taken seriously as the USSR has got numerous
open ports along her coasts, and at that time the Soviets possessed a powerful
fleet of ice-breakers. On the other hand, there is no title to open ports recognized
under international law. In fact, no geographic title in favour of the Soviet claim
should be considered in the context of the incorporation of East Prussia into the
far-removed Russian Federative Soviet Republic. It could only be taken into
account in conncction with the sovercignty of the USSR over Lithuania integrated
with the Soviet Empire?® but cannot be referred to after the dissolution of the
USSR when the region of Kaliningrad is scparated from Russia by the territories
of independent state Lithuania and Belarus.

On the contrary, Polish statesman R. Dmowski emphasized afier the end of
the First World War that, if the Baltic coast between the estuaries of the rivers
Vistula and Nemen (between Danzig and Konigsberg) had been left to Germany,
it would have isolated it from its Polish hinterland. Consequently, it would remain
economically dcad and the way to progress would be closed for it. Dmowski
suggestcd that the section of the Baltic coast with the estuaries of the Vistula
and Nemen should be incorporated into Poland.*

One must pay attention to the hydrography of East Prussia. Its main navigable
waterway is Pregola collecting water from the north and south. Existing artificial
connections including the Channel of Elbing and Mazurian Channel link Pregola
with the complex of Mazurian lakes and with the system of the Nemen. The
existing system could play an important role in the development of the territory.
Moreover, East Prussia is connected through the Nogat river with the system of
the Vistula and further with the European water nctwork. Taking into account
the access to the Baltic Sca through the Bay of Vistula and Strait of Pilau, port
tradition of Elblag (Elbing) and the possible access of big ships to the port of
Kaliningrad (Konigsberg) through the adapted navigable channel of the Bay of
Vistula, we obtain an optimistic image of the potential trade and economic
advantages of the walter system.

The territory of Poland is the important hinterland for East Prussia than the
USSR/Russian Fedcration, and East Prussia constitutes an economically indis-
pensable bridge from a part of Poland to the Baltic Sea.®

38 These territorial rights were based upon the aggression of 15 June 1940, and constituted in
fact an illegal occupation.

3% R. Dm o ws k i: Polityka polska i odbudowanie Panstwa. Pisma (Polish Policy and the
Reconstruction of the State. Writings), vol. V1. 357 et seq. (1937).

40 It is characteristic that the ideological declaration of the communist-oriented Union of
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3.2.2. Military and security reasons

According to the Sovict Union, the incorporation of East Prussia was
absolutely necessary from the point of view of the security of the Soviet Empire.
Was it really necessary as a measure of precaution against the feared German
policy of aggression provided in Article 53.1 of the UN Charter, if the USSR
disposed of the occupation zone in Germany transformed later in the GDR, and
stationed powerful units of the Northern Group of the Soviet Army in the whole
territory of Poland?

It was clear that the main object of the action undertaken by Stalin was not
the security of the USSR but rather outflanking Poland (despite the establish-
ment of the communist government and the imposing of the Soviet regime) and
Lithuania (the resistance against its liberation by the Sovicts and rein-corpo-
ration into the Sovict Empire persisted till 1952). The Soviet sovereignty in
East Prussia served the subjugation of Central and Eastern Europe rather than
the suppression of the German Drang nach Osten.

The dissolution of the USSR, the restoration of independent Lithuania and
Belarus, finally shook the Sovict arguments. No one can say in good faith that
Russian sovereignty over the Kaliningrad arca is indispensable from the point
of view of strategic and security necds of the Russian Federation. Moreover, no
one can declare that any form of the Russian presence (including a military one)
in this arca scrves well to the needs of security in the Balltic area, and in Europe
in general.

On the contrary, the arguments of security support clearly the Polish claims
to East Prussia as a whole. Even before the creation of Poland after the First
World War, politicians emphasized the risk of being surrounded by German
territory from the north and the west. The militarization of East Prussia in the
interwar period and the aggression against Poland realized this danger. So the
security arguments accompanicd the economic arguments presented by Poland
with the claims to East Prussia during the Sccond World War.

Polish experience after the Second World War including the events of 1956
and 1980 - 1981 confirmed thesc arguments. At present, the potential danger
resulting from the existence of the Russian exclave in East Prussia increases as
the sense of security after the abolishing of the iron curtain grows. It is connected
with the stationing of numerous troops and the storage of enormous quantities
of arms including nuclear weapons withdrawn from Poland and the former
GDR. The area of Kaliningrad has been turned into a huge barrel of pulver, the
existence of which constitutes the direct danger for the vital interest of Poland
and other states.

It can be concluded that from the point of view of the security and strategic
interests the Sovict/Russian title cannot compete with the clear and generally
comprehensible interests of Poland.

Polish Patriots in the USSR of 10 June 1943 stated that East Prussia should become a bridge
between Poland and the Baliic Sea. Cf. Polska Ludowa, op. cit., 615.
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3.3.3. Historic title

The argument on historic titlc of the USSR was in fact presented by Churchill,
who wrote in a letter to Stalin of 20 February 1944 that he treated the Second
World War as the thirty-year war begun in 1914 and emphasized that East
Prussia is a soil stained with Russian blood, so that Russians have a histo-
rical and well-founded claim to this German territory.*!

The reference by Churchill to the boundaries of Russia of 1914 and the notion
of the thirty-year war rccall the exposé by Molotov during the 5™ Extraordinary
Session of the Suprecme Soviet of the USSR on 31 October 1939 in which the
speaker justificd the aggression against Poland.*? International law does not
recognize any title bascd upon the stain of blood of any national, and the idea of
such a title is inhuman and extremcly dangerous.

There was no opportunity to establish any historic title of Russia with respect
to East Prussia. In 1758 Russia invaded this territory and subsequently offered
it to Poland in exchange of the part of Inflant arca.*® In the mid-18" century
Russia was thercfore not interested in the arca of Prussia; probably being fully
aware of ties binding Electoral Prussia with Poland. Neither Russia nor the
USSR claimed the territory of East Prussia before the conference of Teheran.
The historic title of Russia cannot be seriously considered under these cir-
cumstances.

Polish tics with the territory of Prussia reach back to the beginnings of the
statchood. One can refer to the mission of St. Adalbert in Prussia, to the accep-
tance by the Pope of the bishopric in Wioctawck with the task to organize
missions in Prussia. Prince Konrad of Mazovia invited the Teutonic Order to
Poland in connection with the proclaiming by the Pope of the mission and crusade
in Prussia, in order to conquest Prussia for the christianity.

In the 15" century, an important movement in favour of conncctions with
Poland were prescnt in Prussia and the Prussian Orders forced the Teutonic
Knights to conclude a trcaty in 1435. The Treaty limited the autonomy of the
Teutonic Order and assured the freedom of social and economic contacts
between Poland and Prussia, and in particular the freedom of trade.

This trend was continucd by the creation of the Union of Prussian Towns
in 1440. The Union renunciated the sovercignty of the Teutonic Order, started
an uprising and proposcd the Polish King to establish his sovercignty over whole
Prussia. The Act of Incorporation of Prussia to the Polish Crown was edited on
6 March, 1454 and referred to the old titles of Polish monarchs to the territories
in question. After the thirteen year war, according to the peace treaty of Torun
(Thorn) of 19 October 1466 all Prussian territories — including the part of Prussia

41 Sprawa polska, 476 ff.

42 Text published i.a. inL.Szcze $ niak (ed.): Zmowa. IV rozbiér Polski (The Plot. 4k
Partition of Poland) 181 ff (1991).

3 All historical issues quoted according to Historia Dyplomacji Polskiej (The History of the
Polish Diplomacy), vol. I - 11, passim (1982).
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remaining under the administration of the Tcutonic Order — were subjected to
the sovereignty of the Polish Kingdom.

Subsequently the treaty of 1525 between the Polish king Zygmunt Stary and
the Great Master Albrecht Hohenzollern sanctioned the dissolution of the
Teutonic Order (the secularization of Prussia). Hohenzollern as the secular prince
remained a vassal of the king of Poland with the title of the prince in Prussia,
not of Prussia, as the Polish king was the sovereign of Prussia.

If these conditions had been kept, the Principality of Prussia should have
been incorporated into Poland in 1618. However, because of the support of the
Polish claims in Inflant arca in 1562 — 1563 Poland accepted the succession of
the house of Brandenburg in Prussia. The elector of Brandenburg succeeded in
obtaining the Polish acceptance for the investiture of his son Friedrich Wilhelm
in Prussia. After his father's death, the latier rallied the power both in Bran-
denburg and Prussia.

The new prince uscd an opportunity created by the Swedish aggression

against Poland and concluded in a trcaty with Moscow in 1656 and two treaties
" with Poland in 1657. According to the latter, Poland resigned of the Prussian
vassalage. Although the treatics of 19 Scptember and 6 November 1657 granted
full sovercign rights (jus supremi domini) in Prussia to Friedrich Wilhelm and
his male descendants, they preserved certain ties between Prussia and Poland.
In particular they contained a condition that after the extinction of the male line
of the Hohenzollerns Prussia would have returned to Poland.

It is a paradox of the history that this condition was realized after the Second
World War through the cxtinction of the Hohcenzollerns, and through the
dissolution of the Prussian State by the Law No. 46 of the Control Council for
Germany. These events were preceded by precise Polish claims to the territory
of East Prussia as a whole. The historic title supported by the Polish claims, and
the realization of the condition formulated in the treatics of 1657 could, and
should have found support in the loss of a part of territory of the aggressor state
(in this casc: Germany) as onc of the forms of international responsibility for
aggression.*

Summing up, also from the point of view of the historic title (and in particular
from this point of view) the Soviet/Russian claim to East Prussia cannot compete
with the Polish title. The Soviet claim was contrary to the estoppel rule and the
satisfying of these claim constituted in fact inadmissible gratification of the co-
aggressor against Poland of 1939 and thercfore violated the principle ex iniuria
non oritur jus.

44 In facl the co-aggressor was not only granted with the title to the territories incorporated
illegally in 1939 bur received also the northern part of East Prussia with Konigsberg.
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The Dispute over the Gabcikovo-Nagymaros Systems
of Locks is Drawing to a Close
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Four years after the dispule concerning the Gabecikovo-Nagymaros Project
along the boundary river Danube began, it has finally been submitted to the
International Court of Justice. The relevant special agreement (compromis) which
Hungary and Slovakia reached on 7 April 1993, at the headquarters of the Euro-
pean Communitics in Brussels, and under their auspices, was subsequently
addressed to this judicial organ of the United Nations on 2 July 1993.

The Court must mainly deliberate and reach a decision on the following two
questions of esscntial character:

(1) whether Hungary was entitled to suspend unilaterally and finally abandon
work on the Nagymaros Projcct and on part of the Gabcikovo Project’; and

(2) whether, on the other hand, the former Czechoslovakia, as predece-
ssor of today’s Slovakia, was entitled to procced, in November 1991, to a "pro-
visional solution’, rcalized solely on it’s own territory, which called for the
operation of the hydroclectric power station at Gabcikovo and use of the newly
built river canal for shipping traffic as of October 1992.!

There is no doubt as to the political importance of the fact that both countries
have managed o solve their dispute by means of a binding solution. It is well
known that the barrage system in question is situated in a region which is also
suffering from latent tensions caused by a dissatisficd Hungarian minority which
lives in Slovakia.? The awaited judgment by the Court® could greatly mitigate
these additional disturbances to the stability in this part of Eastern Europe.

* The English linguistic review of this text was performed by Ms. Antje We stphal, attor-
ney-at-law, counsel. White & Case, Prague. The author would like to express his thanks and gra-
titude for her kindness.

Y Special Agrecment between Hungary and the Slovak Republic for Submission to the Inter-
national Court of Justice of the Differences benveen Them concerning the Gabcikovo-Nagymaros
Project, in: 32 1.L.M. 1293 (1993).

2 Some 11% of the Slovak population (the total population of Slovakia today is approximately
S million) belongs to the Hungarian minority. i.e. nearly 600 thousand people.

3 According to Judge Geza Herczegh (Hlungary), member of the Chamber for Environmental
Matters (sec footnote 6 below), the Court will be able to hear the case at the earliest in 1996; in:
Lidové noviny (in Czech), 3 December 1993, p. 4 ("Mezinarodni soudni dvur’).
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There are no legal conventions on point to assist the Court in deciding this
case in accordance with international law.* Under the given circumstances, it
seems to bc more appropriate that the Court consider relevant customary law
evidencing a "gencral practice accepted as law’.’

The problem of pertinent normativity in the domain of ecology appears
relevant to the first of the two questions.® With respect to the second question,
the measures taken by the disputing partics and their qualification are of the
greatest interest.” This hypothesis evolves from the argumentation by the Parties
themselves as they seck to justify their actions. Whatever decision the Court
may make with respect to this conflict, the underlying rationale for its judgment
will in any event constitute a remarkable precedent for the interpretation of
recent developments, as long as it is bascd on currently important general custo-
mary law regulations.

However, before procecding to the legal analysis, the pertinent facts as well
as the actual development of the dispute in question must be described.

1. Background of the dispute

After nearly 25 ycars of preparatory work and rescarch, the Czechoslovak—
Hungarian Treaty Concerning the Construction and Operation of the Gabciko-
vo-Nagymaros System of Locks was concluded on 16 Scptember 1977, and enter-
ed into forcc on 30 June 1978.%

The purpose of the Treaty consists in (i) making nccessary anti-flood invest-
ments necessitated by catastrophic inundation expericnces in 1954 and 1965 on
both sides of the fronticr river, in Hungary as well as in Slovakia, (ii) the impro-
vement of the navigation conditions as required by the Danube Commission,®
and (iii) the exploitation of hydro-electric cnergy.

These three objectives were the impetus for a project involving a whole
system of works, installations and equipment, considered to be, in conformity
with Article 1 of the said Treaty, a joint investment of an “operational system of

4 Cf. Statute of the International Court of Justice, Article 38, para. 1.

5 The Special Agreementi (see footnote | above) provides for it explicitely stating, in Article
2, para. 1, that the Court "is requested to decide on the basis (...) (inrer alia) of rules and principles
of general international law™.

8 The International Court of Justice has decided to form a special seven-member Chamber
for Environmental Matters in order to respond 1o environmental cases under its jurisdiction, ¢f.
U.N. Weekly, vol. 9, n° 30 (27 July 1993), p. 9: "Currently, two oul of the elevent cases on the
Court’s docket have important implications for international law on matters relating to the
environment. Those cases concern, respectively, certain phosphate lands in Nauru (Nauru
v. Australia) and the Gabcikovo-Nagymaros Project (Hungary/Slovakia)™.

7 In the specific sense as used by the Draft ariicles on State responsibility, in Articles 11,
12, 13 and 14, elaborated for the codification purpose by the International Law Commission (its
Drafting Commitice), ¢f. A/CN.4/L.480 (25 June 1993) and A/CN.4/L.489 (14 July 1993).

8 See in: 32 1.L.M. 1247 (1993). or 1109 U.N.T.S. 235 (Treaty N° 17134).

9 Special international organ for the regulation of navigation, created by the Belgrade
Convention on the Danube (1948), ¢f. 33 U.N.T.S. 197.
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works” which is "single and indivisible™. The following list represents the main
elements of the planned system of watcrworks which are most relevant to the
controversy at issuc:

— a system of locks on the Slovak territory at Gabcikovo, equipped with
a hydroclectric power station of 720 megawatt capacity;

— a dam located between the Slovak village Hrusov and the Hungarian lo-
cality of Dunakiliti, the water storage reservoir which had 1o be situated
on the territory of both riparian countries; and

— a system of locks on the Hungarian territory at Nagymaros, with a hy-
droelectric power station with a 158 megawatt capacity (i.e., compared
to the plant at Gabcikovo, a smaller capacity by more than four and half
times).

The deadline for putting the whole system of water turbines into operation
was changed twicce at the request of Hungary. In 1983 Hungary demanded the
postponcment of the completion at Gabcikovo from 1989 to 1993 and from 1990
10 1994 at Nagymaros'® and, in 1989,'! an acceleration of the project’s comple-
tion so that at Gabcikovo all cight aggregates would be ready 1o supply electricity
by 1992, whereas at Nagymaros, located lower down-stream, in the same year
only the first of the six planned turbo-gencrators would be installed.

This shows not only that the former Czechoslovakia was not only much more
advanced in its construction of the Gabcikovo system of locks but also that the
then-federal sovereign was, in 1989, placed under an additional obligation to
accelerate the completion of the project.

Three months later, on 13 May 1989, the Hungarian Party decided to unilate-
rally intcrrupt work on the Nagymaros system of locks in spite of the explicit
premise of the Treaty (1977) which deemed the planned system of interconnected
barrages as “single and indivisible’ (Art. 1, para. 1). This unexpected situation
came at a time when the upper-Slovak system of locks was ncarly completed
(comparcd to that of Nagymaros which had scarccly advanced) with Czecho-
slovak investment recaching some 15 billion CS Crowns (i.e., circa 500 million
USD). This amount was drawn from public funds.

Several reasons have since been put forward to justify this unilateral Hunga
rian action of suspending duly assumed international obligations: seismic risk,
danger to the Danubian mcadow forests and their faunae, and fear of deterioration
in the quality of the groundwater. Each one of these environmental concerns has
subsequently been retested by scientific experts of both Parties. On 31 October
1989, the Hungarian Parliament decided to halt all work on the Nagymaros
system of locks citing as an official reason its concern for the groundwater.

Some wecks carlicr, on 20 July 1989, the Hungarian Government refused to
fi-nish the work on the dam forming a water storage reservoir between the lo-
calitics Hrusov and Dunakility. This complementary reservoir of water was nece-

1% According to a Protocol signed in Prague on 10 October 1983.
"' According to a Protocol signed in Budapest on 6 February 989.
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ssary for the planncd opcration of the hydroclectric power station at Gabci-
kovo, situated nearby down-strecam.

This dam, whose construction was already in a very advanced stage, needed
only a blocking of the existing river bed with rocky filling material which was
already rcady for use on the construction site. This blocking was scheduled to
be complected by the end of October 1989.

2. Environmental issues

The 1977 Treaty itself provides explicitly for respect for the environment.
Its article 19 states that the Contracting Parties shall "ensure compliance with
the obligations for the protcction of nature arising in connection with the con-
struction and opcration of the System of Locks”.1?

Nonetheless, despitc Hungarian concerns over the quality of the river basin’s
groundwater, no concrete efforts have been made to perform joint investments
in alternative potable water-supply systems, inter alia through a watermain
conveying nceded water from Slovakia, as had been suggested by this northern
riverain State.

In fact, it appecars that Hungary preferred abandoning the entire pro-
ject, contrary to the 1977 Treaty, over further expenditures, citing environmental
concerns.

2.1. General principles of International Environmental Law

In conncction with the interruption of work on the Nagymaros system of
locks, the most comprehensively expressed international environmental legal
reasoning was presented during negotiations between Hungarian and Czecho-
slovak government experts on international law which were held in Prague from
18 — 20 September 1989.

The Hungarian delegation argued that "general principles of international
law relating to the protection of the environment” require of both Parties, in the
event of an ascertained ccological peril,

"a duty to take necessary measurcs in order to avoid such a peril, including pertinent
inquiry and joint appraising of attained issues. (...) If the Parties find it necessary, the
constituent Treaty (1977) as well as related documents should be put into compliance
with these issues. Throughout the duration of inquiry and until achievement of a joint
elaboration of regulations, being in conformity with international law and rational
thinking, the Parties must interrupt all building activities so as to avoid undesirable
ecological impacts and economic disadvantages, etc. From the above ensues unambi-
guously that the decision of the Hungarian Government concerning the hold-up of the
structure works at Nagymaros has not been in contradiction to rules of international
law. Under these circumstances, the Czechoslovak Party is obliged to negotiate bona

12 See: footnote 8.
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fide and, until the differences are elucidated, has to be held responsible for works it
would continue”.??

The Czechoslovak experts did not object at all to further ecological tests
designed 10 minimize all environmental concerns. However, they objected to
the interruption of work arguing that no joint suspension of the application of
the 1977 Treaty could be considered.

Similarly, Czechoslovak authorities belicved that consenting to a revision
of the primary Treaty could be interpreted as a justification of the Hungarian
behaviour and exoncration Hungary from any responsibility for potential damages
to Czechoslovakia. The revised version of the Treaty would not only remove the
Nagymaros system of locks from the whole project and retain only that of Gab-
cikovo with areduced capacity,!* but would also require acceptance by the Cze-
choslovak Party of relevant "ecological guaranties’ demanded by Hungary. In
other words, should there be damages caused by the operation (albeit with
a modcrated capacity) of the Gabeikovo hydroclectric power station, Czecho-
slovakia would be responsible for these and, thercfore, would be required to
provide a substitute source of drinking water.

The former Czechoslovakia’s growing reluctance to amend the original Treaty
finally caused Hungary to pass a Government decision on 20 July 1989, to exert
pressure on the former Czechoslovak Party. It conditioned performance of the
completed blockage of the existing river bed, as mentioned above sub 1., on
acceptance by Czechoslovakia of a required novation of the 1977 Treaty.

2.2. Ecological state of nccessity

When it became cvident that the former Czechoslovakia was resolved to
resist Hungary’s pressurc to create a “substitute solution’ (see below sub 4.)
and when, at the same time, three compromise counter-proposals by the former
Czechoslovakia's were rejected by the Government in Budapest, the Hungarian
Parliament finally decided, on 31 October 1989, following a governmental propo-
sal, to definitively stop work on the Nagymaros lock construction.

This physical withdrawal from the 1977 Treaty has been officially justified
differently than the previous unilateral suspension of work where 'general
principles of international cnvironmental law’ had been invoked (as cited above

3 protocol of the concerned negotiation of governmental experts, Annex 2. (Archives of the
Czech Ministry of Foreign Affairs, Prague).

14 The full output of the Gabcikovo turbines would risk, with the non-existence of Nagymaros
system of locks (having inter alia 10 absorb enormous flushes of water), to wash away the upper
filtration stratum in the by-pass canal, in the tail-water canal, and so not only produce an additional
deterioration of the subsoil water but also silt up the following bed of the Danube; in this place
the river is very shallow and its bed must be continuously dredged up.

15 Presented during the negotiation of the concerned prime ministers, held in Bratislava on
26 October 1989. The text: Rudé pravo (in Czech), 31 October 1989.
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sub 2.1.). Indeed, the then Prime Minister M. Németh justified the proposal as
an 'ecological state of nccessity’.!¢

The source of this rcasoning is apparently Professor Laszlo Valki of the
Budapest University who asscrts:

*(...)if we continued in constructing the dam (Nagymaros) (...) there would accrue
such damages which would give cause for a situation of peril. According to international
law, the Hungarian Government has the right to take unilateral action in a situation of
necessity which (...) alrcady exists. (...) With things in the state they are in, it doesn’t
seem that our country would have violated the Treaty. If the Czechoslovak Party refused
its revision, there would be a dispute, and a joint arrangement has to be achieved. Two
possible solutions are available: cither the Partics will reach, e.g., a supplementary
agreement or they would demand a third organ to resolve the problem. It might be, for

instance, the International Court in The Hague™.!7

When the Hungarian Government finally proceeded on 16 May 1992, (o the
legal termination of the 1977 Treaty, the invocation of an ecological state of
necessity’ was mentioned first, among scveral international law arguments used
to justify its decision.!®

3. Critical evaluation

Although the Hungarian Government invoked an ecologically motivated state
of necessity as introduced by Professor Laszlo Valki, the Court can hardly pay
much attention to this argument.

It is quite obvious that the concept of ’state necessity’, as officially invoked
and discussed by scholars (see above), is the only onc which has been incorpo-
rated into the text of a codificd draft on the responsibility of States for interna-
tional wrongful acts, adopted by the International Law Commission'® in its Chap-
ter V named 'Circumstances Precluding Wrongfulness’ (Art. 33). The term ’state
of necessity’ is used here by the Commission to denote the situation of a State

16 Rudé pravo, 1 November 1989,

7 From the interview given to Népszava (in Hungarian), 3 November 1989.

18 According to the Hungarian legal opinion expressed in the governmental Declaration, the
following reasons (for that matter very unsatisfactory and compiled here in a rather chaotic way)
permit to terminate the Treaty in question by invoking:
(1) the ecological state of necessity,
(2) the maxim ad impossibilia nemo obligatur,
(3) the principle rebus sic stantibus,
(4) the Czechoslovak material breach of the Treary in compliance with Art. 60 of the Vienna
Convention on the Law of Treaties,
(5) legitimate countermeasures in respect of the illicitness of the Czechoslovak “provisional solution’
(see below sub 4.), these reprisals entitling the termination of the Treaty in question, and
(6) the rules of general international law on environmental protection taking precedence of the
said Treaty; for the full text of the Hungarian Declaration Terminating Treaty, see: 32 /LM 1260
(1993).

1% Cf. Yearbook of the International Law Commission, vol. II (Part Two), 34 (1980).
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whose sole means of safeguarding an essential interest threatened by a grave
and imminent peril (a peril not escapable by any other means, even a more costly
one that could be adopted in compliance with international obligations)? is to
adopt conduct not in conformity with what is required of it by an international
obligation to another State. In our case, this would be the conduct required by
the 1977 Treaty of Hungary towards Czechoslovakia.

Indeed, according to the relevant commentary to Art. 33 there are, inter
alia, forescen situations of extreme peril, alleged by a given State, consisting in
grave danger to "the ecological prescrvation of all or some of its territory™.?!
However, Hungary appears to be disadvantaged in claiming the benefit of an
invoked state of necessity, for reasons provided in paragraph 2, subparagraph
(c) of the treated regulation.?? Actually, Hungary has, dcliberately or only by
negligence, contributed to crcating the situation it wishes now to invoke as
a justification for its non-fulfilment of the 1977 Treaty.

Professor Laszlo Valki considers the action of the State invoking the necessity
as its subjective right, which (conceptually) requires from the State acted against
that it not hinder its exercise ("Hungary has the right to take unilateral action in
a situation of nccessity’, see above). However, the International Law Commission
did not mean to approve wrongful acts. According o the Commission, the State
pleading nccessity as a circumstance precluding wrongfulness should be required
to compensate for matcrial damages caused by its conduct, even if this obligation
cannot be described explicitly as an obligation *to make reparation for a wrongful
ac’.?

It is therefore unlikely that Hungary could be successful when arguing that
its unwillingness to comply with the 1977 Treaty is justifiable as an ecologi-
cal nccessity. Certainly, the Commission’s draft concerning this concept cannot
at present be considered as "hard law’, although it authoritatively sets out in
precise terms the various conditions that must exist for a plea of necessity, the
latter still being governed by rules of general international customary law.
Thercfore, the Court should not disregard the Commission’s legal opinion.

An argument which is more likcly to be accepted by the Court is the invoca-
tion of general principles of intcrnational environmental law. As the principles
were refcrred to (i) by legal experts at the negotiations in Prague in 1989 (see
above 2.1.), and (ii) in the Declaration Terminating Treaty (1992) when it recalls
"rules of general international law on environmental protection’, albeit mentioned
in last place,* one could conclude that there is a constancy in Hungary’s legal
thinking with respect to the problems surrounding the 1977 Treaty. Indeed, many

20 Yearbook..., see: footnote 19, (Commentary on Art. 33), p. 49, para. 33.

2! Yearbook..., see: footnote 19, p. 35, para. 3

22 Yearbook..., sce: footnote 19, p. 34: Article 33 "(...) 2. In any case, a state of necessity
may not be invoked by a State (...) (¢) if the State in question has contributed to the occurrence of
the state of necessity”.

2 Yearbook..., see: footnote 19, p. 51, para. 39.

24 Gee: footnote 18 (ad 6).



70 CESTMIR CEPELKA

activities of the United Nations or activitics undertaken under their auspices
aiming at the elaboration and intensification of environmental legal protection
give a very persuasive impression of gencral acceptance of these principles of
international law. The most convincing legal basis for such an argument is offered
by the 1972 Stockholm Declaration of the United Nations Conference on the
Human Environment, which scts forth Principles of the preservation of the en-
vironment, including those having a clear international legal importance. For
example, 'Principle 21” states that:

“States have, in accordance with the Charter of the United Nations and the principles
of international law, (...) the responsibility to ensure that activities within their juris-
diction (...) do not cause damage to the environment of other States (...).?

Although there are still doubts among respected lawyers as to the legal signi-
ficance of gencral principles of international environmental law,? the continuous
deterioration of the world environment indicates a possible change in attitude
over the next twenty years.

Thus, the Hungarian cxperts in intecrnational law have obviously embraced
the theory that the said general principles are overriding in their legal effects
(see 2.1. above). The Declaration Terminating Treaty also reflects the view
that the gencral rules of international environmental law

"take precedence over treaty provisions which were adopted earlier or are contradic-
tory to them (lex posterior derogat legi priori, lex specialis derogat legi generali)” .

At present, the Hungarian Government is obviously secking to prove to the
Court that the assertion promulgated in the preceding formulation is in fact
equal in value and significance to that habitually used for defining peremptory
norms of general intcrnational law.? If Hungary were successful, this would
not only satis{y the environmentalists, but would also prejudge the second ques-
tion submitted to the Court in conncction with this case. Only when a perempto-
ry norm of gencral international law exists, i.e., when it has been accepted and
recognised by the international community of States as being of essential im-
portance for the safeguarding and preservation of the human environment and in
the interest of said community as a whole, will the present Hungarian attitude

25 Report of the United Nations Conference on the Human Environment, Stockholm, June
5-16, (1972).

26 Cf. M. O g i s o (Japan): "Principle 21 of the Stockholm Declaration was simply a kind of
joint policy declaration by the States represented at the (...) (conference). not a statement of an
existing principle of international law™; in Yearbook ... 1982, vol. 1, p. 277, para. 31.

27 32 I.L.M., 1288 (1993).

28 Cf. Article 53 of the Vienna Convention on the Law of Treaties (1969): (...) a peremp-
tory norm of general international law is a norm accepted and recognized by the international
community of States as a whole as a norm from which no derogation is permitted (...)"; in:
I. Brownlie: Basic Documents in International Law 233 (1972).
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towards the 1977 Treaty be legitimated.?® At that time the current Slovak ’pro-
visional solution’*° would be eo ipso considered as unlawful.

4. °Provisional solution’

As mentioned above (sub 1.), Hungary’s refusal to complete the planned
blockage of the existing riverbed in order 10 create a water storage reservoir
near Dunakiliti was perceived by the former Czechoslovak Party as pressure to
induce the conclusion of a novation of the 1977 Treaty, in effect creating, with
the foresecen abandonment of the Nagymaros system of locks, new legal obli-
gations for the Czcchoslovak side.

As stated by the said original 1977 Treaty, the construction of this water
storage reservoir was vicwed as indispensable for a sufficient water supply for
the eight turbines of the hydro-clectric plant at Gabeikovo. For this reason the
former Czechoslovakia began to buid a substitute reservoir which was finished
by its successor Slovakia. The dam is situated near the Slovak locality of Humu-
liakovo, not far from Bratislava, and is entirely within Slovak territory. In effect,
this hydraulic enginecring facility is located on a part of the Danube river which
does not border on Hungary. This reservoir will likely require the same quantity
of river water as approved by the original 1977 Treaty.

According to the Slovak statistics, construction costs of this dam have exceed-
ed 33 million USD. This sum has been factored into the amount which Slovakia
plans to demand for damages caused by Hungary’s withdrawal from the 1977
Treaty.

4.1. Rationale of Hungary’s Protest

Since its first diplomatic note of protest submitted on 1 September 1989,
Hungary has argued that the contemplated "provisional solution would lead to
serious international Icgal encounters (...) for which solely Czechoslovakia would
be responsible™.?! Mr. P. Hardi, dircctor of the 'Hungarian Institute of Foreign
Affairs’ has the following opinion about the "provisional solution’:

2% Cf. Article 64 of the Vienna Convention, see: footnote 28: “If a new peremptory norm of
general international law emerges, any existing treaty which is in conflict with that norm becomes
void and terminates™. Although the Vienna Convention as such is not applicable in the present
dispute because it entered into force for both countries after 1977, the content of the above-cited
provisions is to be applied in the pertinent customary form.

30 The 1977 Treaty has been transmitted to Slovakia automatically (so-called localized treaty),
after the dissolution of ex-Czechoslovakia on January 1, 1993, and thatby virtue of Article 11 of
the Vienna Convention on Succession of States in respect of Treaties (1978): A succession of
States does not as such affect: (...) (b) obligations and rights established by a treaty and relating
to the régime of a boundary”. For the text: The Work of the International Law Commission, 323
(1988).

31 Archives of the Czech Ministry of Foreign Affairs, Prague.
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”Above all, it would infringe on the treaty of 1976 concerning frontier waters.3?
There would be a diversion of frontier waters without Hungary’s consent. Secondly,
such a solution encroaches upon the 1947 Peace Treaty of Paris.3® With the originally
planned by-pass canal (...) the Hungarian Party once consented, but with the new Cze-
choslovak substitute "provisional solution’ Hungary disagrees. In both cases there is
a transfer of the international navigation way at issue. However, in the first situation it
has been gained by mutual agreement, but in the second one it would be without Hun-
gary’s consent. And that is to be qualificd in no other way than as a violation of inter-
national law on the part of Czechoslovakia™.3*

Professor Laszlo Valki went still further and brought up a frontier problem

when stating that the Peace Treaty of Paris

"(...) lays down explicitly that the frontier between these two countries is formed
by the (Danubian) main navigation line (...). If the Czechoslovaks built up a new river
bed then they would shift the frontier from today’s location and that without asking our
country. However, this would signify a grave violation of the Paris Peace Treaty™.3

The 1992 Hungarian Declaration provides further arguments, and also
qualifies thc above mentioned 'grave violation of the Paris Treaty’. According
to its para. a) and para. b), the 'provisional solution’

“constitutes a breach of sovereignty and territorial integrity of the Republic of Hun-
gary, which is protected by peremptory rules of international law” (sic) and “violates
the inviolability of the frontiers of Hungary, protected by peremptory rules of interna-
tional law” (sic).3®

4.2. Examination of the Slovak Standpoint

Slovakia has adopted the view of its Czechoslovak predecessor. It secks to
legitimate the measures undertaken in an effort to diminish the most damaging
conscquences of Hungary’s non-fulfillment of the 1977 Treaty. Slovakia has
primarily sought to decrease, through the *provisional solution’ (called also *Va-
riant C’), the anticipated indircct losses caused by the non-exploitation of the
installed turbines. In addition, the rationale underlying the whole concept of the
*provisional solution’ permits the return at any time to the original requirements
of the 1977 Treaty and Hungary’s rencwed commitment to perform its obligations
under the 1977 Treaty which Slovakia still hopes will happen.

This reasoning scems worthy of acceptance by the Court only where the
Court is also able 10 dcem that Hungary’s non-fulfillment of the 1977 Treaty
was not requircd by presumed peremtory international environmental principles

32 This bilateral treaty of the two countries regulates the questions of water management of
the boundary rivers. ¢f. 32 /LM 1286, para. c) (1993).

33 Ibidem, p. 1285, para. b).

34 From an interview given to the press, Rudé pravo, 13 December 1989 (in Czech).

35 From the interview given 1o Népszava, see: footnote 17.

36 Cf. 32 ILM 1285 (1993).
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not permitting any derogation. The said 1977 Treaty by its content would be
just such a derogation (see above sub 3.).

The former Czechoslovakia ultimately resorted to countermeasures as an
adcquate means to induce Hungary, as violater of the 1977 Treaty, to resume
performance of its obligations.

The Slovak (and ex-Czcchoslovak) embracing of the ’provisional substitute
solution’ seems to conform to the present interpretation of the International Law
Commission. This interprctation entitles the injured State (former Czecho-
slovakia, now Slovakia) "not to comply with one or more of its obligations to-
wards the State which has committed the international wrongful act (here Hun-
gary), as neccssary to induce it to comply with its obligation™,% i.e., inter alia,
to resume its obligations under the 1977 Treaty.?®

The ’provisional solution’ in question, proclamed as a contermeasure by ex-
Czcechoslovakia and the present Slovakia against the perceived wrongful conduct
of Hungary is also consistent with the international legal requirement of
proportionality.*® Indeed, ex-Czechoslovakia, and now Slovakia, has repeated-
ly emphasized that it is rcady o restore the status quo ante as soon as Hungary
is willing to cease its conduct which violates the 1977 Treaty.

However, the "provisional solution” embraced as a contermeasure would be
unlawful if the Court would agree with Hungary’s view that the "provisional so-
lution’ contravencs the pecremptory norms of general intcrnational law*0 pro-
tecting its 'sovereignty and territorial integrity’ as well as the ’inviolability of
its fronticrs’ (see above sub 4.1.).

* *

Regardless of the actual judgment of the Court, a broad rcadership interested
in intcrnational law is impaticntly looking forward to a futher enrichment of the
judicially proven existence of percmptory norms,* namely those having an
impact on both heatedly discussed topics of (i) the presumed peremptory rules
of international environmental law and (ii) the continuously contested resorting
to countcrmeasures in today’s intcrnational legal order.

37 Cf. AICN.4/1..480 (sce: footnote 7). Article 11: "Countermeasures by an injured State’.

38 According to Article 6 (Cessation) of the Draft articles on Siate responsibiliry, Part Two,
in: Report of the International Law Commission on the Work of its Forty-First Session (1989),
Document A/44/10, p. 192, para. 229.

3% Cf. the document cited in footnote 37, Article 17 (Proportionality): “Any countermeasures
taken by an injured State shall not be out of proportion to the degree of gravity of the internationally
wrongful act and the effects thereof on the injured State™.

40 Cf. footnote 37, Article 14 (Prohibited countermeasures) "An injured State shall not resort,
by way of countermeasures, to (...) ¢) any (...) conduct in contravention of a peremptory norm of
gencral international law™.

4! The International Law Commission, when forming the rule codified in Article 53 of the
Vienna Convention on the Law of Treaties (see: footnote 28), decided "(...) to leave the full
content of this rule to be worked out in State practice and in the jurisprudence of international
tribunals™; ¢f. Yearbook ...1966. vol. 11, p. 248, para 3.
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States adopt legally non-binding instruments, such as declarations and codes of
conduct, that nevertheless have some legal scope. Some authors classify them under
"soft law’, connoting an unclear borderline between law and non-law and, conse-
quently, a gliding bindingness. But, can law be soft? This article contrasts soft law
with international law. It suggests that international law maintains this borderline in
order that it may credibly regulate international society. Furthermore, soft law instru-
ments can be classified either inside or outside its sphere. The concept appears
superfluous. However, it may reveal contradictions, inherent to change of law and
tensions between legality and legitimacy.

1. Introduction

In the course of the last decades states have increasingly become aware of
a benefit to be derived from cooperation. Nowadays states are cooperating in
many arcas of mutual intcrest, such as economic development, environmental
protection, arms control and human rights. Consequently, they have increasingly
become dependent on one another in these arcas. At the same time, though, be-
cause of this intensification and frequency of relations, differences and conflicts
between states have come more and more to the fore. States have tried to manage
this dialectic! by adopting instruments containing obligations, that lecave a wide
frecedom for action. By accepting such 'obligations’ in codes of conduct, decla-
rations, general principles and guidelines (often couched in resolutions of inter-
national organizations) states retain a degree of discretion over the interpretation
and performance of the 'obligations’. Such instruments may soften and postpone
potential clashes of intercsts until the reasons for these clashes have become
irrelevant or non-existent.? The instruments are gencrally not considered as bin-

' Weil points to this dialectic between sovereignty and difference on the one hand, and relations
and cooperation, on the other. P. W e i I: ,,Towards a Relative Normativity in International Law?”
77 AJIL, pp. 413 — 442, at 420 (1983).

2 For further molives and reasons for the development of these insiruments, see:
P. Birnie: ,Legal Techniques of Settling Disputes: The "Soft Settlement” Approach”, in:
W.Butler (ed.): Perestroika and International Law, pp. 177 — 195, at 178 - 179 (1990);
C.M.Chinkin: The Challenge of Soft Law: Development and Change in International Law,
38 ICLQ. pp. 850 — 866. at 860 (1989); O.Schachter: ,Towards a Theory of International
Obligation™, 8 Virginia Journal of International Law, pp. 300 — 322, at 302 - 303 (1967);
I.Seidl-Hohenveldern: ,International Economic Soft Law”, in: 163 RCADI, pp. 169 -
238, at 173 (1979).
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ding as a matter of law, at least not like regular instruments of international
law. Nevertheless, they cxert, like instruments of international law, a certain
influence on states’ behaviour.

One would be inclined to consider such regulations as mere politics, but it is
claimed by several legal scholars? that, since these instruments perform a function
comparable to law, they are more than regulations on the political level. However,
they should not be considered as law either, because "'[...] something is missing
in the legal or binding nature of law as we know it from daily life and even in-
ternational life.™® The traditional sources of international law do not secm to
cover these phenomena.® Therefore, some scholars have submitted that these
instruments should not be examincd from a purely legal perspective, and that
a sharp distinction between law and non-law should not be made. The term and
concept of soft law was introduced.® One encounters difficultics even addressing
this concept, because of the illusive and ambivalent character of soft law and its
inherent contradictions (soft and also law?).

In this study I will contrast the soft law approach with intcrnational law.
The objective is to examine how far the two conflict and to appraise the conse-
quences of the soft law approach for international law. Furthermore, I will ana-
lyze whether the concept of an intermediate level between law and non-law is
indispensable to understand the characteristics and legal meaning of instruments
of alleged soft law.

3Seeeg:Birnie, supranote 2and R. Bierzanek: ,Some Remarks on 'Soft’
International Law™, 17 PYIL, pp. 21 —~ 40 (1988). Ch in ki n, supranote 2,RJ. Dupuy:
,Declaratory Law and Programmatory Law; From Revolutionary Custom to *Soft Law'™,
in:RJ Akkerman,PJ). van Krieken, GO.Pannenborg (eds.). Declarations on
Principles, a Quest for Universal Peace,pp. 247 -257 (1977); T.Gruchalla-Wesierski:
»A Framework for Understanding Soft Law'”, 30 Mc Gill Law Journal, pp. 37 - 88 (1984);
R.Y.Jennin gs: , Whatis Inernational Law and How Do We Tell It When We See 11?7, 37
ASDI, pp. 60 -80(1981). 0.Schachter: ,The twilight existence of non-binding international
agreements”™, 71 AJIL, pp. 296 - 304 (1977). Scidl-Hohenvelde rn, supra note 2,
AJP. Tammes, . Soft law™, in; Essavs on International and Comparative Law in Honour
of Judge Erades, pp. 187 —-195 (1983), H. Thierry: ,,L'!?.volulion du Droit International.
Cours Général de Droit International Public”, in: 186 RCADI, pp. 70-76 (1990);
G.J)H. van Hoof: Rethinking the Sources of International Law, p. 181 (1983);
M. Virally: ,La distinction entre textes internationaux de portée juridique et textes
internationaux dépourvus de portée juridique (3 I'exception des textes émananies des organisations
internationales)™, in: AIDI, pp. 328 — 352 (1983), Tome 1.

‘*Tammes, supra note 3, at 187.

% For attempts Lo reach solutions, see: van Ho o f, supranote 3, at 181 - 187. See also:
O.Asamoah: The Legal Significance of the Declarations of the General Assembly of the
United Nations, 35 (1966).

¢ The term soft law has first becen proposed by Lord Mc Nair Dupuy,supranote 3, at
181. It was reintroduced by D u pu y ata colloquium of the The Hague Academy on the
Protection of the Environment and International Law in 1973. R.J. Du p u y: ,General Round-up
and Prospects for the Future”, in: A.-C. K i s s (ed.): Protection of the Environment and
International Law,pp.618 - 627 (1975).
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2. The concept of soft law

The soft law approach suggests that there is a gliding scale of bindingness
between the black of non-law and the white of law.” Instruments of soft law are
located in the "grey arca’ between the black and white, right on this gliding
scale. Apparently, this school of thought does not intend to delimit the law from
the non-law. Not in the lcast, inherent in the very concept of soft law is the
uncertainty and vagucncss of the watershed between law and non-law and the
legal ambiguity of these instruments.

On the basis of various characteristics authors include various international
instruments under the concept. Some authors decide upon a possible soft law
character of a given instrument on the grounds of the form of the instrument:
thus a joint declaration or a resolution is soft and a treaty is always hard.® Others
rather examine the substance of an instrument to decide whether one actually
has soflt law at hands (For cxample, the provision in a treaty: "Parties should
..." (ete.) is soft.). Still others maintain that the term soft law may apply to
both.? Nevertheless, the instruments that have been argued to be of a soft law
character can be labelled by identifying one paramount denominator, mentioned
by all authors: since partics to an instrument of soft law do not want to be at
fault, they intend that these instruments on face value, af the time of adoption,
do not contain rights and dutics that can be sanctioned and enforced in a legal
sensc. They avoid creating legal responsibilitics. This may be achieved by draft-
ing vague texts that are flexible and lcave a wide margin of appreciation, by
engaging in codes of conduct or political agreements, or by combining both me-
thods. Because of the fact that the intention of parties is to create instruments
that are apt to define their future conduct, but not as lcgal regulations, these
instruments are, what is generally referred to as “softlaw’, meaning ’infralegal’,
*sub-legal’ or droit mou.

Notwithstanding this prudence, partics may ascribe (explicitly, implied,
deliberately'® or undecidedly) the possibility of a legal scope (portée juridique'")
to such an instrument. That’s the other argument for scholars of international
law to label an instrument soft law, meaning pré-droit'? or droit vert. The term
droit vert points to the future. It cxpresses that the potential character of law
depends on a certain lapse of time. The instrument may, for example, call upon
partics to develop the instrument into law, it may contribute to the formation of
customary law or there may be another portée. As far as such legal scope is

"Van Hoof, supranote 3, at 187.

8Virally, supranote 3, at 352.

91.S ztucki: ,Reflections on International Soft Law®”, in: Festskrift Till Lars Hjerner,
pp. 549 575, at 550 — 551 (1990).

1 R.R. Baxter ,International Law in “her infinite variety'”, 29 ICLQ 549 - 556, at 557
(1980); Virally, supra note 3, at 354.

"Virally, supranote 3, at 334 - 336.

12 Id. 344.
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intended at all it is left uncertain and dependent upon future interpretation and
actions by parties.

It goes without saying that it is possible that an instrument can be characte-
rized as droit mou, without having or attaining a so-called droit vert character.
Of course, an instrument can grant (non-legal) directives to states, without having
a legal impact or developing into “hard law’. Vice versa, however, droit vert,
without having a droit mou character, would not be likely.

It is my impression that the term soft law has been used by various authors
because parties to such instruments intend to invest them with the former (droit
mou) or both (droit mou as well as droit vert) characteristics.! This distinction
is made because [ intend to examine these instruments from a purely legal
perspective on the basis of this very distinction. It may facilitate opening up the
soft law approach.

For the time being, T will stick to the term soft law as a short indication, as
itis widely seized upon, despite (or thanks to) its vagucness, to include a whole
range of international instruments with the former or both of the afore-men-
tioned characteristics. Since the term will be subject of discussion, I will come
back to the term below.

3. Narrowing down the ’grey arca’

A state’s will to be bound, which appears from its consent (acceptance,
approval, acquicscence, implicd consent) to submit to an intcrnational obligation,
is the force that makes international law, and as such it is the test for deciding
whether a particular rule is a rule of international law or not. The criterion to
distinguish international law from non-legal rules thus is, whether a state consi-
ders, at the time of creating an obligation, that it is an obligation under the
law, and whether parties intend it to be that way, fecling that positive action is
required by law. This is the very basis of international law.!*

It may sometimes be difficult to discern a clear intention on the side of states,
especially since they interpret their intentions and thus international law and
the bordcrline between law and non-law themselves. On the one hand, states
maintain and emphasize a sharp distinction between the two. On the other hand,
the distinction is obscurcd through the adoption by these very same states of
instruments that are considered, according to the soft law approach (which, as
already noted, docs not make a sharp distinction between law and non-law) as
instruments of soft law.!5 Obviously, the state’s intention is irrclevant or an
unclear intention on the side of partics submitting to these so-called soft
law instrumecats is taken for granted.

13 As discerned by Dupuy. See: R.J. D u pu y: ,,Droit Déclaratoire et Droit Programmatoire:
De la Coutume Sauvage i la "Soft Law'™, in: L'élaboration du Droir International Public 132 —
148, at 140 (1975).

4 See: M. Akehurst: A Modern Introduction to International Law 4 (1987).

15 Weil supranote 1, at 415 - 417.
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Of course, there has always been this "grey area’ of uncertainty whether
there is actual law or not, but that is not to advocate a further blurring of the
watershed. In this respect, it is submitted that, in order that international law
may be able to execute its regulating function, it should be clear, certain, con-
sistent and recognizable.'® Van Hoof quite rightly observes that the effective
functioning of international law demands that the ’grey area’, where these cha-
racteristics are jeopardized, be as narrowly delimited as possible. An expanding
’grey arca’ or an expansion of the traditional sources in order t0 encompass
these new phenomena would devalue the concept of law as a clear and consistent
regulating device.!” It would become questionable whether a certain instrument
is law or not if such instruments as *almost law’, *a bit of law’ or "hardly law’
are said 10 have emerged. States could claim law or *mere political commitments’
at discretion and ncutrality of international would be lost. Thercfore, in order to
reduce vagueness and strengthen normativity, one should attempt to discern the
intention of the partics 1o be bound as a matter of law, however difficult.!8

Thus, in principle, there should either be law or non-law; law is not soft. It
would be a contradictio in terminis. Consequently, taking a lcgal perspective,
instruments of so-called soft law should be examined in a way that is consistent
with international law,

3.1. Criteria of international law

Since the state’s intention is the constitutive element of international law, it
is thus a question of discerning it in its manifestations.!® Article 38 of the Statute
of the Intcrnational Court of Justice is a well established clue: international
conventions and international custom are the sources of international law, through
which a state’s intention manifests itself. Yet, article 38 ”[...] is simply a sort
of standing dircctive to the Court as to what it is to apply in deciding cases
brought before it [...]".%° Article 38 is not to be considered as an exhaustive
article on manifestations of international law.!

In this regard Mcyers and Van Hoof offer further guidance by which to narrow
down the ’grey arca’ and to examine instruments of alleged soft law in a way

¥“Van Hoof, supranote 3, at 27.

71d. 179.

¥ M. L achs: . The Threshold in Law-making”, in: Vélkerrecht als Rechisordnung,
Internationale Gerichisbarkeit, Menschenrechte 493 - 500, al 499 (1983); W e i I: supra note
1, at 415 - 417.

“Van Hoof:supranote 3, at 71 — 82. He discerns three meanings of sources (or levels
on which the sources are to be analyzed): (1) "source’ designating the binding force of international
law, (2) “source’ indicating the constitutive element for rules of international law being the criterion
by which one can decide whether or not a suggested rule is indeed a rule of international law
(will/consent) and (3) 'sources’ representing the relevant manifestations on the basis of which
the presence or absence of the constitutive element can be established (art. 38 Statute ICJ).

208irG.Fitzmaurice: ..Some Problems Regarding the Formal Sources of International
Law™, in: Symbolae Verzijl 153 — 176, at 173 (1958). Quoted from M. B o s: A Methodology of
International Law 55 (1984).

2t B o s, supra note 20, at 55 — 56.
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that is consistent with intcrnational law. Van Hoof offers a kind of checklist of
indications of conscnt to be legally bound, which supplements the traditio-
nal sources. Reference can be made to a st of five manifestations in the process
through which rules may become rules of international law and from which
eventual consent (or dissent) can be detected. These manifestations are: (1) ab-
stract statemcnts (statcments made in a context other than specific law-making
efforts), especially declaratory resolutions; (2) travaux préparatoires lato sensu,
i.e. manifestations specifically aimed at making rules; (3) the text itself. For
example, the formulation "have agreed’ in the text of a treaty is generally much
stronger than the formulation "have adopted’. *Should’ is much weaker than
*shall’. (4) Follow-up procedures may further affect the normative status of the
rule. (5) Finally, subsequent practice may have such influcnce.?® Thus, Van
Hoof’s approach to dccide upon a possible legally binding character of a rule
is not a snap-shot situation. To dccide on lcgally (non)-bindingness is rather
a matter of checking the whole process, as elaborated in (1) to (5), for mani-
festations of consent.?® The results in the classes (1) to (5) may contribute to
a legally binding (or non-binding) character of a rule. Note that the results in
one class of manifcstations may affect the results in another class. Again, the
process-approach does not suggest a "grey arca’ of uncertainty. On the contrary,
the approach is taken to narrow down this "grey area’.

Meyers offers a theoretical framework for understanding the development
of international law.?* He discerns three formal stages which have to be passed
before arule is a rule of international law, whether in the form of treaties or in
the form of customary international law. First, a rule has to be created by states.
The rule must be appropriate to define their future conduct. Sccondly, the will
must be formed by a sufficicnt number of states to actually make this rule a rule
of law from the moment when a sufficient acceding number of states has been
reached and the third stage has been passed. This is the psychological element
in law-making, the consent to become bound as a matter of law or opinio iuris.
Thirdly, the fact that a sufficient number of states has made known a combined
consent to become bound to the rule as a matter of law, must be made known to
all states for whom the rule will be in force as a rule of law. The stages as com-
pared (o practicc may be artificial, but this stcp-by-step approach should only
be applicd as a tool. As to law-making in the form of treatics, the three stages
quite clearly appear in the Vicnna Convention on the Law of Treaties.? As to
customary international law the stages are harder to discern and may coincide
and overlap. It may be exampled by a number of declarations adopted by the

2Van Hoolf:supra note 3, at 205 -278.

3 I1d. 206 - 207.

2 H.Me yers: ,How is International Law Made? The Stages of Growth of International
Law and the Use of Its Customary Rules™, 9 NYIL 3 - 26 (1978).

25 Stage 1: art. 9 (adoption of the text) and art. 10 (authentication of the text). Stage 3: art.
12 (means of expressing consent to be bound) and art. 24 (entry into force). Stage 2, the formation
of opinio iuris, is an internal matter.
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General Assembly of the United Nations,?® most notably the Universal
Declaration of Human Rights. Although not binding as a matter of law at the
time of adoption it can be said that parts of the Declaration have become binding
as a matter of law through opinio iuris and constant rule confirming conduct by
a sufficient number of states.

Both Van Hoof’s as Meyers® approach may help in searching for the state’s
intention in international instruments, consequently to discern a possible legal
character of alleged soft law instruments and to narrow down the ’grey area’.
At acertain point in the process it can and it must be determined whether a par-
ticular rule has become binding as a matter of law or not.

4. Criteria of international law applied
to instrumentsof alleged soft law

This section will apply the criteria as elaborated in section 3 to alleged soft
law. First I will examine the instruments on face value, i.g. their character at
the time of adoption. The sub-legal or alleged droit mou character as discerned
in section 2 will be situated cither inside or outside the realm of law (4.1). In
the second place, I will deal with the possible legal effects of alleged soft law
and its susceptibility to change into a rule of law or to further materialize as
a rule of law, the droit vert character as discerned in section 2 (4.2.).

4.1. Droeit mou, the sub-legal character

Instruments with a soft law character seem to play cat and mouse over and
with the borderline between law and non-law. Whenever there is a "hard’ treaty,
the substance appears (o be ’soft’ (’legal soft law’). Whenever there is a sub-
stantial agrecement, the softness may be inferred from the form of the in-
strument (’non-legal soft law”). Form is a pivotal indication of the legal character
of an instrument. It has to be admitted that it is sometimes quite difficult to
identify the form from the substance of the instrument, especially if there are
several agreements in onc joint declaration or communication or in one final act
of a conference, which are given different legal scope by the parties.?’

Virally is of the opinion "[...] que tout engagement inseré dans un traité est,
par nccessité, un engagement juridique.™® Even vague treaty obligations are
ruled by the Vicnna Convention on the Law of Treaties. If an agreement is
concluded in the form of a treaty the intention is to create legal rights and duties.?
It may very well be possible that these rights and duties are drafted in vague and
unclear wording, resulting in unenforceable rights and duties, but that does not

26 See below: section 4.2 and section 5. See also: note 54 and 61.

T Virally, supranote 3, at 339 - 340.

8 Id. 352. But sce: Schachter, supra note 3. at 298.

2 Geealso: Van Hoof, supra,at 248 and n.1014, citing W. Wen gler: ,Rechtsvertrag,
Konsensus und Absichtserklirung im Vélkerrecht™, 31 Juristenzeitung 193 — 197, at 194 (1976).
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prejudice the legal character of the agreement. The rule can be more firmly es-
tablished and become morc enforceable through further interpretation or a follow-
up procedurc. In this respect, recourse can be had to articles 31 and 32 of the
Vienna Convention on the Law of Treatics, dealing with interpretation. Special
attention should be paid to article 31(3) sub b: subsequent practice of states
may be taken into account to determine the substance of the treaty. Article 31(3)
sub b of the Vienna Convention thus refers to future conduct. A party to a treaty,
through its actions, makes its own obligation clearer, more enforceable.?® This
effect may also, reciprocally, occur, if a party demands or even advises another
party to act in a certain manner. Apparently, it would act the same way.!

Joint declarations, communications, resolutions of international orga-
nizations and final acts of confcrences are gencrally regarded as political or
normative commitments. This does not prejudice the possibility that states may
intend the subject-matter 1o be subject of an intention to be legally bound. There
may "[...] be clements of *agrcement’ in the technical sense, that is one governed
by international law [...]"*2. Such intention then has to be inferred from the
wording and circumstances.*

In short, the form of the instrument is a very strong, and in the case of treaties
a decisive indication of an intention of parties to create a legal obligation. Soft
arrangements in a legal form are simply law. In these cases, thercfore, the term
soft law is not appropriate.

If states intentionally leave the form of a given instrument vague or state
that it is not legal, its non-binding nature as a matter of law is obvious. Appa-
rently, states, at the time of adoption of that type of instrument, did not intend to
place themsclves on the legal level. A legal binding character cannot be inferred
from it. Giving these non-legal phenomena the term "law’, however 'soft’, carries
the danger that law devalues. Soft law is not an appropriate term for soft arrange-
ments in a non-legal form. Of course, an intention to be legally bound may come
into being later. This will be dealt with in section 4.2 below.

4.2. Droit vert: expressing lex ferenda

Instruments of alleged soft law do not necessarily lack any legal significance.
The following section will dcal with the place of soft law in the law-making
process, de lege ferenda.

Birnie cites the ncgotiation-process at the Third United Nations Conference
on the Law of the Sca resulting in the 1982 United Nations Convention on the
Law of the Sea (UNCLOS 111) as a perfect example of developments outside the

30 On interpretation see: Gruchalla-Wesierski, supranote 3, at 70 - 79.

3 I1d. 714-75.

32 5. Rosenne: Practice and Methods of International Law 116 (1984).

3 See e.g.: L hlen: .Declaration™, in: Legal Status of Eastern Greenland Case (Denmark
v. Norway), 1933 P.C.I.J. Rep. (Ser. A/B, No. 53); see also: Aegean Sea Continental Shelf Case,
Judgment, 1978 I.C.J. Rep. 3, at 40— 44.
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realm law having an cffect in the rcalm of law. Even before the conclusion of
the UNCLOS II1I, states justificd otherwise unlawful acts with the provisional
text of the Convention. In this respect Birnie observes that the burden of ’dis-
proof” shifted on to states rejecting the text, which again encourages conformity.3*
As an example the delimitation of the continental shelf may be mentioned. States
began to act in conformity with the text of the Convention before its conclusion.
This demanded the recognition, or, at least, the non-challenge, of this action by
other states.*® Consequently, these actions on the basis of the provisional text of
the Convention were reciprocally endorsed. It is not possible t0 oppose another
party’s conduct which is comparable to one’s own.* Furthermore, a state cannot
accept a principle in the Convention —even before its conclusion — and then act
in a way contrary to it.

An example in the ficld of human rights is the acceptance, notwithstand-
ing the prohibition of article 2(7) of the Charter of the United Nations to intervene
in the internal matters of states, of human rights as embodied in the Universal
Declaration of Human Rights as a matter of international concern. Concern of
states and the United Nations Organization with the trcatment of individuals
and resulting international pressure were more and more accepted by states.
The argument that the way in which states treat their nationals is a domestic
affair and the argument that pressure cxerted by states or the United Nations
Organization with respect to this treatment is an illegal interference in domestic
affairs can no longer be uphcld.?®

In short, an instrument that is not legally binding may through subsequent
state conduct become a rule of international law. International law cannot ignore
whatever occurs outside its ambit.®® If this were not so law would be static and
the possibility, for example, of the development of custom into customary law
would be denied.

The following principles may apply in a given case and be submitied as an
argument that a legal bond has crystallized: first, ‘non-legal soft law’ may have
become a rule of law, and second, ’lecgal soft law* may be more narrowly inter-
preted and become more enforceable.

4.2.1. Internationalization of domestic matters

In the first place, from the fact that a certain subject-matter has been the
object of international negotiation, it follows that the argument that the "subject-
matter is in my exclusive domestic jurisdiction’ can no longer be upheld. If this

4 Birnie, supranote 2, at 182 — 183.

33Schachlter, supranote 2, at 301. Ta m m e s describes this process as participation in
a practice simultaneously amounting to consent by conformative conduct and the setting of
precedent. Tammes, supra note 3 at 194. Cf. M e y e r s, supra note 24.

3Schachter, supranote 3, at 301; see also: Tam m e s, supra note 3, at 194,

Seidl-Hohenveldern, supranote 2, at 196.

38 See below: section 4.2.1.

39 See also: Virally, supranote 3, at 345 — 348.
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were so then why would onc have brought it up for international negotiation in
the first place? The right to invoke the domestic jurisdiction exception, or rather,
the legal argument fin de non-recevoir,* has been lost through negotiation and
the eventual conclusion of an international instrument. The interfcrence can, on
that account, no longer be considered as illegal. This argumentation stems pre-
cisely from the tautologous character of the domestic jurisdiction exception:
matters within the competence of a state under international law are said 10 be
within the exclusive domestic jurisdiction of states. From this it follows that as
soon as a matter is of international concern, it can no longer be essentially within
the exclusive domain of the state.*! In this respect, Schachter observes that other
states may make representations in order to check on the execution of the
commitment, however soft it may be.*?

4.2.2. Good faith

Some qualify good faith as a Icgal concept, applying to legal commitments
and conscquently to alleged soft law in alegal form.** Bothe contends that basing
respect for non-legal obligations on a legal concept would not seem appropriate.*
On the other hand, Virally suggests that as to both political as legal commitments
good faith seems to fulfill the same function.* As to allcged soft law, the freedom
of action of partics is large and the expectation of compliance is less than as to
law. Nevertheless, there is some, however modest, justified expectation that
should not be thwarted. It could be pleaded that it is against good faith if a soft
agreement has been concluded and consequently one of the parties would (de-
liberately) act in a way contrary to it.

If good faith were merely alcgal concept then this does not mean that matters
in the realm of non-law could be ignored. If good faith were a non-legal concept,
then still, through this principle non-legal rules may actually be complied with
and consequently may enhance the potential to become a rule of law. As such,
good faith is a basic principle in the development of international law, serving
as a bridge between law and non-law.%

4.2.3. Estoppel

Complying with a non-lcgal or vague rule can result in a legal obligation
through estoppel.*’ The Temple of Preah Vihear Case is the principal case on

40 Id. 347 and 356.

‘' 1.Brownlie: ,Principles of Public International Law™ 291 (1990). /nterpretation of
Peace Treaties, Advisory Opinion. 1950 1.C.J. Rep. 65, at 70 — 71; see also: Nationality Decrees
Issued in Tunis and Morocco, 1923 P.C.1.J. Rep. (Ser. B No. 4, 24).

2Schachter, supranote 3, at 304,

““*Gruchalla-Wesierski, supranote 3, at 62.

44 Bothe: ,Legal Norms and Non-legal Norms: A Meaningful Distinction in International
Relations?”, 11 NYIL 65 — 95, at 95 (1980).

 Virally, supranote 3, at 336 — 338.

4 Id. 345.

“Schachter, supranote 3, at 301.
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estoppel. Thailand had tacitly acquicsced in French sovereignty over a disputed
area.*® The Thai government was therefore precluded by conduct from claiming
that the arca was contested. Thus, the following two conditions must be met.
There must be conduct inducing another state to take a certain position and
prejudice to another state must have arisen, because it has reasonably changed
its position.*® Estoppel may go as far as holding a state to a declaration or
a course of conduct which is in contradiction with its intention at the time of
making the declaration or taking the course of conduct.’® A legal commitment
comes into being through the conduct of a state inducing another state to act in
such a way as to suffer unjustified wrong if it were decided that the state in
question was not kept to the obligation which the other state could reasonably
assume to exist.>! In such cases, the legal effect, therefore, docs not directly or
explicitly come from the intention of partics.

4.2.4. Equity and equitable principles

Equity as a legal concept is a direct emanation of the idea of justice. The
Court whose task it is by dcfinition to administer justice is bound to apply it. In
the course of history of legal systems the term "equity’ has becn used to define
various legal concepts. It was often contrasted with the rigid rules of positive
law, the scverity of which had to be mitigated in order to do justice. In general,
this contrast has no paraliel in the development of intcrnational law; the legal
concept of cquity is a general principle directly applicable as law. Moreover,
when applying positive international law, a court may choose among several
possible interpretations of the law the one which appears, in the light of the
circumstances of the case, to be closcst to the requirement of justice.?

Equity and cquitable principles may be cvidenced by the existence and
development of mere political and normative, not legal, instruments.> The In-
ternational Court of Justice or an international arbitrator, in deciding a case,
may take these principles into account, whenever confronted with soft norms
that leave a wide margin of appreciation. Then equity may fill the gap.

48 Case concerning the Temple of Preah Vihear (Cambodia v. Thailand ), Merits, 19621.C.J.
Rep. 6, at 32.

4% Sce also: North Sea Continental Shelf Cases, Judgment, 1969 1.C.J. Rep. 3, at 25 — 26.
And Case Concerning Military and Paramilitary Activities in and against Nicaragua (Nicaragua
v. United States of America), Jurisdiction and Admissibility, 1984 1.C.J. Rep. 392, at 411 ~
415.

S Brownlie,supranote 41, at 161 and 640.

51 See also: Virally, supranote 3, at 343.

52 Continental Shelf Case (Tunisia v. Libyan Arab Jamahiriva). Judgment, 1982 1.C.J. Rep.
18, at 60. Cited from Rosenn e, supranote 32,at 71.

3 Birnie, supra note 3, at 182; see also: Icelandic Fisheries Jurisdiction Case (UK
v.Iceland) 19741.C.J. Rep. 3). The International Court of Justice ”[...] was aware of the UNCLOS
1 negotiations and would not have wished to give a judgement that was out of tune with the de-
velopments there.” Chin k in, supra note 3, at 864.
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5. Inherent contradictions

As I have stated in scction 3 a line of distinction between law and non-law
is and should be present. States maintain and emphasize it. On the other hand,
though, some states claim that some rules of so-called soft law have acquired
legal force, have become rules of law.** Apparently there is disagreement on the
character of these rules. The claims could imply that so-called soft law has either
changed into law or that the very sources of international law have changed:
a change in the criteria by which to distinguish law from non-law and by which
to qualify soft law itself. Accepting this position carries the danger of a con-
tinuous cxpansion of the grey arca. As pointed out above, the task of international
law is exactly to narrow down this grey arca.

The confusion and contradiction especially comes to the fore as regards
reservations to traditionally non-legally binding instruments. A reservation is
usually made to a treaty in order to avoid becoming bound as a matter of law to
the provision for which the rescrvation is made. Non-legal commitments do not
need to be reserved, since they are not legally binding anyway. Still, they are
made. As to such reservations made o the Charter of Economic Rights and Duties
of States>® Dupuy remarks: "It is evident that the formulation of reservations
tends to demonstrate the obligatory nature of the resolution in the eyes of the
majority of states, the esculpatory clauses being meaningless otherwise.”3®

The foregoing considerations could, in general, give rise to two seemingly
opposite conclusions. First, since states deliberately choose a certain instrument
to avoid a legal commitment or at lcast leave the value vague, it should be pre-
sumed that it is not legal. Insisting on the borderline between law and non-law,
they, in these cascs, do not intend to crcate obligations as a matter of law.
Secondly, on the other hand, if and since they obscure the borderline between
law and non-law by cxactly adopting these instruments with a vague intention
as to its legal purport, they - since the question of what a rule of international
law is, remains a question of state practice — also obscure the issue of the status
of soft law instruments themselves. This conclusion docs not seem satisfactory.

Therefore, it has been suggested that the sources of international law ™[...]
may have been affected by the same developments which partly also have

54 See e.g.: UN General Assembly Res. 1803 (XVII) (1962); Permanent Sovereignty over
Natural Resources; see also: Charter of Economic Rights and Duties of States (UN General
Assembly Res. 3281 (XXIX) (1974).

35 E.g. the reservations made by the United States, Germany, United Kingdom er.al. to the
Charter of Economic Rights and Duties of States. See: 28 Yearbook of the United Nations 394 -
401 (1974).

3 Dupuy, supra note 3, at 253. Reservations to soft obligations show concern by states
that it will be claimed that the obligations represent international law. In this way they appear to
try to avoid the momentum of the development of law. One could wonder, however, if these kinds
of reservations would rather give the development of law added momentum and even enhance the
legal value of these instruments.
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prompted the emergence of new phenomena belonging to the soft-law category™.%’
This is the concept of soft law in so far as it purports to change traditional inter-
national law while not resolving conflicts over the desirability of such change.
By adopting instruments of soft law this conflict is put off for the time being.5®
Here we are in danger of becoming entangled in contradictions. I could avoid it,
by addressing the instruments of alleged soft law as I did. I stuck to the existing
traditional framework in scctions 3 and 4 and examined whether instruments of
alleged soft law are law at all, whether there arc any international legal aspects
to it or whether they could give rise to international law. In this way I tried to
meet some important requirements of international law: in order that it may per-
form its functions as a regulating device for states international law should be
clear, certain, consistent and recognizable.

But, if intcrnational law is to perform these functions a substantial require-
ment must also be met: sufficient attention must be given to the link between
law and socicty. Van Hoof has emphasized that if international law becomes
detached from international society, it could no longer fulfill its very function
as a regulating instrument.®

In this respect it must be noted that many developing countries regard inter-
national law as exploitative and in the intcrests of western states. Can recently
emerged states be bound by law in which they did not participate in its creation?
The basic requirement of the existence of an intcrnational obligation, a state’s
will or consent, may be cast into doubt, since one might argue that newly emerged
states did not conscnt, but were necessitated.®® This in mind, it is not surprising
that some instruments in the international arcna purport to seek change. This
change may go as far as to affcct the purity of the "traditional’ sources of interna-
tional law. It has especially come to the fore in the demands by the developing
countries for a New Intcrnational Economic Order as submitted in resolutions
by the General Assembly of the United Nations. 5!

To open up the deadlock, Dupuy has suggested to accord more weight to the
requircment of opinio iuris 1o decide whether a rule of international law has
emerged.®? Of course, if attempts are made to change the law, state practice will
not be appropriate to evidence the existence of an inchoate rule, because of the
very fact that there is no rule to be evidenced. At lcast, an inchoate rule cannot
be upheld in the face of third partics not supporting such change. Rather, change
occurs in the mind, thus giving more weight to opinio iuris. Therefore, primacy
of consciousness over fact is submitted. States not supporting such change would

S Van Hoo f, supra note 3. at 190.

8 Chinkin., supranote 2, at 855.

9 See: Van Hoof, supra note 3, at 281 — 282.

6 Jd. 119. See also: F.V.Garcia Amador ,Current Attempts to Revise International
Law A Comparative Analysis™, 77 AJIL 286 — 295, at 288 - 291 (1983).

6! See: supra note 55 and 56.

$2 Dupuy, supranote 3, at 249 — 251.
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not, of course, support such a view and accord more weight to state practice.%?
In this regard, it may be questionable whether soft law instruments that
‘reconcile’ but not scttle clashes of interest, can enhance the development of in-
ternational law. On the other hand, as may be illustrated with the Conference on
Security and Cooperation in Europe, it is possible that while shelving problems,
future events may make reconciliation possible or even irrclevant.

There scems to be a fundamental dialectic between legality, the formal
requirements on how law is made, on the one hand, and legitimacy, the substantial
link between law and society, on the other. It comes to the fore at the General
Assembly, where ™[...] new or future norms are submitted as legitimate on the
basis of democratic and ecgalitarian imperatives which nobody would dream of
contesting [...]"% The norms are accepted, at least not contested, before the
eyes of the world. But, since many of these norms are not acted upon, the accep-
tance of the norms at the General Assembly does not, apparently, mean that
these norms have become rules of international law. Dupuy quite rightly observes
that this situation may lcad to two conflicting legalities.®® Disagreement and
uncertainty about international law may persist. These problems cannot be
handled with traditional’ international law.

The soft law approach has indicated this dialectic between legality and legi-
timacy. Soft law instruments may be regarded as devices that bridge the gap
between legality and legitimacy. The instruiments soften conflicts of interest,
postpone a final scttlement over these conflicts but include the possibility (and
desirability) to reach such scttlement and bridge the gap.

6. Conclusion

In the first place, it has been shown that, in order that international law
may perform its function as a regulating mechanism, it is necessary to make
a clear distinction between law and non-law. International faw should not take
uncertainty for granted, at least, it should not start with scholars of international
law. Rather, international law should reduce uncertainty and examine when the
threshold of law has becn crossed.% In this respect, the soft law approach conflicts
with intcrnational law.

In the sccond place, if one addresses the phenomena as proposed, then the
phenomena may be classificd as being inside or outside the ambit of international
law. In this regard, Virally®’ is of the opinion that it would be better to reserve
the term soft law for rules that are, from a substantial point of view, imprecise
and not really compelling (legal soft law; for example vague stipulations in
a treaty), since sub-lcgal obligations (non-legal soft law; for example resolutions,

$Van Hoo f supranote 3. at 114,

$“ Dupuy, supranote 3, at 251 ~ 252 and 254.
65 Id. 254 - 255.

% L.achs, supranote 18, at 498.
 Virally, supranote 3, at 336.
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Helsinki Final Act, Stockholm Decclaration on the Human Environment) are
neither soft law, nor hard law, they are simply not law at all and thus should not
be classified under that category. In my view the term soft law is not appropriate
to alleged legal soft law either, since this kind of ruling is not soft, semi-or non-
law, it is simply law.%® This lcads to the conclusion that, from a legal point of
view, the term soft law is as such nonsense, because, these instruments can
indeed be classificd. Other appropriate terms that include the codes of conduct,
gentlemen’s agrecments and resolutions regulating states’ behaviour, may be
suggested: soft setlement® or soft norms. Referring to droit mou of section 2,
they do not carry the connotation of law.

Instruments that have no legal binding character may nevertheless fulfill
a function as international law-in-the-making. Some are on the verge of becoming
law or are appropriatc or susceptible to become law. This was provisionally
called droit vert. It connotes the same as the well-known term lex ferenda.
Although not properly lex, lex ferenda is a more appropriate term to address
these phenomena, because the term, expressing that law is apt to take shape, has
been widely accepted for so long.

This criticism of the term soft law does not imply that uncertainty and
vaguencss in international law are non-existent. Difficulties persist. The soft
law approach has indicated contradictions, inhcrent to change in international
law, especially coming to the fore in the demands made in the General Assembly
of the United Nations for change of the international (economic) order. These
contradictions rclate to the tension between legality and legitimacy and as such
relate to two mainstays of intcrnational law as a credible regulating device:
clarity, certainty and consistency, on the one hand, and a sufficient link between
law and society, on the other. Exactly because of this tension resort is-had to
instruments from which no direct legal obligations can be deduced.’ In such
cases it proves especially difficult to maintain a sharp borderline between law
and non-law; if instruments of alleged soft law purport to change ’traditional’
criteria by which to distinguish law {rom non-law, law can no longer be dis-
tinguished from non-law.

Yet, new rules can only be legitimized through the consent of states,”! which
is still the basis of international law. No superior authority capable of adopting
ncw rules or legitimizing new situations exists. States decide what the law is,
whether it should be changed and cven whether more weight should be accorded
to the requircment of opinio iuris 10 decide whether a rule of law exists. They
cannot be forced against their will to accept a norm as being a legal one.”

%% Sce also: W eil, supranote 1, at 414 - 415.

® Birnie, supranote 3, at 183.

" Dupuy, supranote 3. at 247.

" A.Cassese: International Law in a Divided World 27 (1986).

"2Weil,supranote 1, at 427, 434 and 441. He raises objections against approaches like the
soft law approach, submitting that these imply that states are forced to accept an instrument as an
instrument of law.
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In this respect, one should be contious not to sanction possible vagueness on
the side of states by adopting a soft law approach. Statecs might use such uncer-
tainty for their own interests, claiming law or mere politics as they see fit.
Neutrality and credibility of international law would wane. Therefore, consent
of states should always be detected as the basis to determine the existence of
international law. Yet, lack of legitimacy should continuously be pointed out,
but this should not go so far as to blur the distinction between law and non-law
in order to smuggle vague, however legitimate, rules into the realm of law.
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PAVEL STURMA
Introduction

Le droit intcrnational est un systéme ouvert qui s’étend toujours a des domai-
nes nouveaux tout en sc précisant et en s’approfondissant davantage.! En droit
international contemporain il subsiste toujours, en dépit des progrés considérables
en matiére de codification, des zones d’ombre ol il n’cst pas évident de savoir
si certains comportements sont licites ou non, si des comportements sont couverts
par le droit ou gardent un caractére factuel ou extra-juridique (la liberté des
actions, freedom of action). La Commission du droit intcrnational (CDI) a pris
a sa charge (a la demande de I’ Assemblée générale des Nations Unies) la tiche
de combler une de ces zones d’ombre lorsqu’elle a inscrit & son programme (en
1974) et examiné depuis 1978 le théme de “La responsabilité internationale
pour les conséquences préju-diciables découlant d’activités qui ne sont pas in-
terdites par le droit intcrnational”.?

Les problé¢mes énormes auxquels doit faire face le Rapporteur spécial Julio
Barboza qui a remplacé son prédécesscur R.Q. Quentin-Baxter, décédé en 1984,
résulicnt non sculcment du fait que 'on est davantage en présence d’un
développement progressif du droit international que de la codification (stricto
sensu) dec normes coutumiéres préexistantes.® Cette tiche cst d’autant plus
compliquée que la Commission s’cst décidée a élaborer un projet d’articles
général (type "convention-cadre™) et donc susceptible de couvrir des domaines
différents d’activités licites ou bien non interdites par le droit international, qui
néanmoins causent ou pcuvent causer des dommages factuels et 4 encourager
I’établissement ultéricur de régimes conventionnels plus concrets.*

! Voir D. Carreau: Droit international 34 — 35 (1988) , qui désigne le droit international
comme ,.un systéme juridique imparfait et incomplet™. Quant aux conséquences de ce caractére du
droit international (par. ex. les mesures de rétorsion), cf. aussi E. Z o 1 1 e 12 Peacetime Unilateral
Remedies: An Analysis of Countermeasures 6 (1984).

2 Cf. II-1 YILC (1980) 247 - 266; (1981) 103 - 123; (1982) 51 -64: (1983) 201 -225;
(1984) 155 - 173 (pour les rapports de Quentin-Baxter) et 1I-1 YILC (1985) 100 - 101; (1986)
149 — 166: (1987) 49 ~ 58: A/CN.4/413 (1988); A/CN.4/423 (1989); A/CN.4/428 (1990);
A/CN.4/437 (1991) (pour les rapports de Barboza).

3 Cf. P.M. Dupuy: .Le fait générateur de la responsabilité internationale des Etats”, 188
RCADI 76 (1984/V); J. B arb o z a; La responsabilité ,causale” 4 la Commission du Droit
International™, 34 AFDI 515 (1988).

4 Cf. 1I-1 ACDI 157, § 37 (1986).
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Bicn que conformement la idée originale, exprimée par lc premicr Rapporteur
spécial, "les obligations visées par le sujet ... ne se bornent 4 un domaine parti-
culier de droit positif”,’ le projet d’articles actuel est pratiquement limité aux
seuls problémes dc I'environnement. Il semble que ce soit surtout pour une raison
d’opportunité, a savoir simplificr et donc accélérer les travaux de la Commission.
Mais des raisons liées a I'économie du travail de 1a CDI ne doivent pas empécher
la doctrine du droit international de sc poscr la question de savoir s’il existe
aussi une responsabilité (dite "causale” ou "objective” — international liability)
pour les dommages découlant d’activités économiquces qui ne sont pas interdites
par le droit international. En répondant par I’affirmative, qucls seraient alors
les traits spécifiques de cette responsabilité en droit international économique?

La question est autant plus 1égitime que les travaux sur le projet d’articles
de la CDI sont d’ores ct déji bicn avancés, certains problémes conceptuels restant
néanmoins posés. Ceci provoque la réaction d’unc partic des membres de la
CDI et de la doctrine qui remettent parfois en question la conception méme
dudit projet.® Etant donné que la littérature concernant le projet de la CDI” ainsi
que la responsabilité internationale pour les dommages 4 'environnement est
relativement abondante,® cetic étude sera consacrée aux problémes qui n’étaicnt
traités que marginalement jusqu’a présent ¢t qui se trouvent a la limite du droit
international public ct du droit international économique.

1. Les problémes généraux de la responsabilité
cn droit international économique

1.1. La licéité et Pillicéité aléatoire en droit international économique

La question de savoir si certaines activités sont licites ou illicites s’inscrit
dans la nature méme du droitinternational économique qui englobe non sculement

5 1I-1 ACDI 155, § 134 (1980).

§ Cf. parex. lesmembres de la CDIP. Reuter (I ACDI/1980/ 239 - 240, §§ 24 - 27): Sir
Francis Vallat (ibid., 236, §§36 - 38): N.A.Uchako v (ibid., 1981,211. §§ 28 - 30; (1982)
248, § 47, (1984) 210, § 7). Cf. aussi I. Bro w n 1 i e: System of the Law of Nations. State
Responsibilitv, Part I 49 -50 (1983). A.E. B o y 1 e: ,State Responsibility and International
Liability for Injurious Consequences of Acts not Prohibited by International Law: A Necessary
Distinction?”, 39 ILCQ 22 - 24 (1990); J. Comb a c au: ,Aspects nouveaux de la responsabilité
internationale: deux approches contradictoires?™ 8 RIDC (No spécial: Journées de la Société de
législation comparée) 192 - 194 (1986).

7 Symposium on State Responsibility and Liability for Injurious Consequences arising out of
Acts not Prohibited by International Law, 16 NYIL, (1985); D.B. M a g r a w: , Transboundary
Harm: The TLC"s Study of ..International Liability”, 80 AJ/L 305 - 330 (1986): K. Zemanek:
»La responsabilité des Etats pour faits internationalement illicites, ainsi que pour faits
internationalement licites™, in: ..Responsabilité internationale™ (1987), et les ouvrages y cités.

8 Voir PM. D u p u y: La responsabilité internationale des Etats pour les dommages
d’origine technologique et indusirielle (1976); P. S turma: ,A propos des problémes théoriques
de la responsabilité internationale pour les dommages a I'environnement”, 23 Stwudie z mezi-
narodniho prava, 69 ~94 (1990), et les ouvrages y cités.
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des normes du droit international “dur” (hard law) parfaitement obligatoires,
mais aussi des régles d’un caractére juridique différent, qui ne sont pas stric-
tement obligatoires (soft law). Cette derniére notion est utilisée dans deux accep-
tions différentes. Sclon la premiére, le contenu de la norme (la régle du com-
portement) n’est pas assez précis pour qu’elle puisse réglementer les relations
entre les sujets du droit. Scion la seconde, c’est la forme de la norme qui est im-
parfaite. En conséquence, ces normes ne sont pas susceptibles de faire naitre la
responsabilité des Etats.

Or, quant au fondement de la responsabilité en droit international général,
le fait illicite de 1’Etat suppose a la fois le comportement attribuable a cet Etat
et la violation d’unc obligation intcrnationale.® Généralcment, I’attribution d’un
comportement a I’Etat ne souléve guére de difficultés. Bicn que les principaux
opératcurs écononiiques soicnt des personnes morales privées, le droit inter-
national économique est un "droit cadre”,'? qui réglemente surtout les conditions
générales des échanges internationaux: il s’agit dircctement ou indirectement
des actes de puissance publique, ¢’est-a-dire de 1’organc étatique (largo sensu)
qui pecuvent étre attribués, d’aprés le droit international, a I’Etat.!!

En ce qui concerne 1'obligation violée, celle-ci peut étre d’origine coutumicre,
conventionnelle ou découlant d’un acte unilatéral.'? 11 est douteux, cependant,
que 1’on puisse raisonnablement élargir la portée des obligations internationales
— pour les fins de la responsabilité des Etats — aux engagements non contraignants
(quel que soit leur nom) ou cncore aux contrats mixtes entre des Etats et des
personncs privées (dits contrats d’Etat), parce qu’ils ne rclévent pas du droit
international.?

Un contrat d Etat peut étre réglementé par plusicurs ordres juridiques, surtout
nationaux, ou méme internationaux, mais il s’agit en définitive d’un choix du
droit dans lc contrat, lc droit international n’étant pas automatiquement appli-
cable. D’aillcurs, méme lcs sentences arbitrales fondées sur le concept de contrat
“internationalisé” ct certains autcurs, qui en sont partisans, nc vont pas jusqu’a
confondre le contrat d’Etat avec le traité international, méme s’ils en assimilent
les effets. ™

? Cf. I'art. 3 du projet de la responsabilité des Etats; IT ACDI 182 (1973).

1V Cf.D.Carreauet al: Droit international économique, 3° éd.. 46 (1990).

1 Cf. Jes articles 5 & 10 du projet de la CDI. notamment I'art. 5 et Part. 6; 11 ACDI 194 - 201
(1973).

12 11-2 ACDI 74 (1976).

13 Cf. D.W. B o w e t 1: ,State Contracts with Aliens: Contemporary Developments on
Compensation for Termination or Breach™, 59 BYIL 54 (1988): ..In fact, however, the claimed
analogy is no analogy at all. The investment contract between a State and a private entity not only
is not a treaty but cannot even be regarded as analogous to a treaty™. Cf. aussiO. Schachter:
,General Course on Public International Law™, 178 RCADI 309 (1982-V): ,,... a breach of
a contract by a State in itself is not a violation of international law™.

14 Voir la sentence R.J. Du pu y dans 'affaire Texaco-Calasiatic ¢/ Gouvernement Libyen,
Sentence arbitrale du 19 janvier 1977, in: 1977 JDI 356, n. 269: Il ne semble donc pas que 1'on

puisse établir de distinction, i cet égard, entre e traité intcrnational et le contrat interna-
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Celane veut pas dire que les instruments non-contraignants (certaines réso-
lutions de I'ONU etc.), ou les contrats d’Etat soient nécessairement dépourvus
de toute valeur juridique cn droit international. Mais ces instruments, bien qu’ils
soient valables, ne représcntent pas des obligations juridiquement parfaites du
droit international, dont [a violation entraine toutes les conséquences de la respon-
sabilité. C’est pourquoi les Etats choisissent d’autres solutions que la responsa-
bilité pour faits illicites dans lcurs rclations internationales économiques.

1.2. L’activité licite comme fait générateur
de la responsabilité en droit international économique

Bien que la responsabilité des Etats soit réservée pour les activités illicites
qui en constitucnt le fait générateur, il reste, néanmoins, une large catégorie
d’activités licites soit non interdites par le droit international, soit éventu-
ellement dont I’illicéité est incertaine et contestable. Il est évident que le concept
d’activité licite (non-interdite) est a la fois trop large ct insuffisant pour étre le
seul fait génératcur de la responsabilité internationale pour les conséquences
préjudiciables d’activités qui ne sont pas interdites par le droit international,
dite aussi la responsabilité causale ou “strict liability”. Ces derniers termes re-
flétent, en effet, la notion qui, en théorie, est a la base du projet de la CDI.!?

La responsabilité "causale™ est, cependant, impossible sans trois éléments:
(1) Uactivité licite, (2) le dommage ct (3) le rapport causal entre (1) et (2). En
conséquence, I’activité licite n’est un fait générateur de la responsabilité qu’en
combinaison avec les autres (pour le probléme du dommage voir sub 1.3.). Cest
la premicre limite de la portée de ce concept, qui reste, toutcfois, encore ‘trop
vague. La seconde limite consiste dans les définitions (plus ou moins précises)
des activités auxquclles s’appliquent les conséquences de la responsabilité
“causale”, prévucs par les régimes conventionnels spéciaux.

Ces activités économiques sont irés diverses quant au licu (ratione loci),
aux personncs lésées (ratione personae) et, bien sQr, aux objets (ratione
materiae). Trois domaines typiques de ces activités scront examinés plus tard
(voir sub 2). Sil’on nc peut pas définira priori I’activité économique non inter-
dite par le droit international qui donne licu i la responsabilité pour ses consé-
quences préjudiciables, il est, en revanche, tout a fait concevable de généraliser
les conséquences juridiques desdites activités, dans les domaines choisis, ou,
autrement dit, détermincr les caractéristiques de la responsabilité “causale” en
droit international économique.

Il résulte de la nature méme du fait générateur (une activité licite)! que
certaines caractéristiques se rapprochent de celles de la “responsabilité inter-

tionalisé™. Cf. aussi le commentaire critique de B. S t e rn: ,Trois arbitrages, un méme probléme,
trois solutions™, Revue de I"arbitrage, 17 - 18 (1980); A.A. Fato ur o s: ,International Law
and the International Contract™, 74 AJIL 136 (1980).

'S Cf. par. ex. J. Barb o za: op. cit., 516, 519 et passim.

16 Avec la réserve qu'il sagit d"un fait générateur circonstanciel et pas indépendant qui
repose sur le critre aléatoire et incertain de la licéité. Cf. PM. Du p u y: op.cit. 3,61 - 77.
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nationale pour les conséquences préjudiciables découlant d’activités qui ne sont
pas interdites par le droit intecrnational” sclon le projet de 1a CDI. Trois caracté-
ristiques au moins de la responsabilité “causale™, asscz générales-et donc valables
pour le domaine de I’environnement (voir le projet de la CDI), ainsi que pour le
droit international économique, et résultant de la nature licite (ou non interdite)
des activités en question, pcuvent étre dégagées:

(A) Il s’agit des obligations primaires. Or, sans un acte illicite, on ne peut
pas parler de régles “sccondaires” prévoyant les conséquences juridiques de la
responsabilité des Etats. De ce point de vue la différence entre les obligations
"primaires” de compensation et celles de prévention n’est pas essentielle, parce
que c’est seulement aprés leur violation que la responsabilité de 1’Etat pour fait
illicite pcut étre mise cn jeu.

Cette qualilication cst d’importance primordiale. Vu la flexibilité du droit
international économique, la conséquence juridique prévuc par les normes
primaires respectives ne doit pas étre forcément cclle de la compensation cla-
ssique, mais les autres formes de rétablissement de 1’équilibre des intéréts sont
aussi bien possibles. De méme, 1’obligation "primaire” ne signifie pas auto-
matiquement unc obligation conventionnelle. Bien que les obligations coutu-
miéres bicn établics et incontestables soicnt assez rarcs en droit international
économique, on nc peut pas les exclure a priori.V

(B) Ces obligations "primaires” permettent la poursuite des activités dom-
mageables moyennant paiement de 'indemnité correspondante. 11 s’agit la
d’activités qui ne sont pas interdites par le droit international et la responsabilité
“causale™ ne peut pas prévoir la cessation d’un acte illicite qui est, enrevanche,
une obligation liée a la responsabilité des Etats pour fait illicite. La possibilité
donnée a I'Etat de racheter” la poursuite d’une activité, qui est importante
pour lui, évoque ainsi lc résultat équivalent existant souvent pour les obligations
de résultat.'® Dans lcs deux cas la responsabilité de 1’Etat pour son fait interna-
tionalement illicite semble donc résulter d’un manquement 4 son obligation alter-
native. .

Mais cctie distinction, introduite par le Rapporteur spécial (2 1'époque) de
la CDI Roberto Ago, cst-clle correcte ct pertinente en ’espéce? D’aprés I’analyse
théorique faite par Jcan Combacau et Jcan Salmon, la situation semble étre plus
complexe.!? J. Salmon distingue trois cas de figure possibles 12 o le rapport de
la Commission parlc des obligations de résultat qui donnent 4 I’Etat 1a possibilité
de remédicr ex post facto aux cffcts d’un comportement initial ou de s’acquitter
de son obligation par un résultat de rechange. Il s’agit des obligations simples,
alternatives et conjonctives.®®

Y Cf. 8. Zamora: ,Is There Customary International Economic Law?”, 32 GYIL 9 — 42
(1989).

13 Cf. 11-2 ACDI. 20 (1977).

' VoirJ. Com ba cau: ,Obligations de résultat et obligations de comportement. Quelques
questions et pas de réponse™, in: . Mdélanges offerts a P. Reuter™, 181 -204 (1981):J. Salmon:
»Le fait étatique complexe: une notion contestable™, 28 AFD/I 709 — 738 (1982).

2 voirJ. S almo n: op. cit., 19-, 728 - 732.
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Par exemple le cas d’expropriation licite d’un étranger (qui reticndra spé-
cialement notre attention dans cette étude) n’a pour conséquence qu’une obli-
gation simple dc lui verser unc indemnité adéquate.?! En effet, s’il n’existe pas
une obligation de ne pas expropricr cn droit international général, on ne peut
pas parler d’une obligation alternative.

La situation visée par le projet de la CDI sur la responsabilité “causale™ ca-
ractérisée par la double obligation: cclle de prévention et celle de compensation
est bicn différente. En droit intcrnational économique |’aspect de prévention
n’est pas toujours pertinent pour qu’on puisse le qualifier de caractéristique de
la responsabilité "causale”. Or, "il convient d’analyser chaque fois les dispo-
sitions conventionnelles ou coutumicres et déterminer si I’'indemnisation est
prévue ou non comme conséquence de la violation d’une obligation primitive™.?
Bicn entendu, le but de cette étude est d’analyser I’hypothése de la compensation
des conséquences des activités licites prévue par 1’obligation "primaire™. Cela
n’exclut pas la possibilité d’une structure complexe de ces obligations (simple
ou alternative). En revanche, la possibilité de remédicr ex post au manquement
initial a ’obligation de type compensatoire cn droit international économique
I"assimile aux obligations de résultat.

Le parallgle tracé entre notre sujet et le projet de la CDI d’une part, et les
obligations de résultat (cn général) dc I’autre, n’est pas di au scul fait du hasard,
car il découle toujours de 1a formulation souple d’unc obligation "primaire”.

(C) La responsabilité “causale” visc la compensation du dommage, ainsi
que la distribution équitable des coits entre I’Etat de I’activité et sa victime.
Cette caractéristique n’cst pas seulement la conséquence logique du caractére
licite des activités et des deux caractéristiques précitées. Elle refléte également
la généralisation de la pratique des Etats (aussi ambivalente qu’elle soit), d’un
cO1é, et certaines idées avancées par les tenants du concept du Nouvel Ordre
Economique International, de Vantre.?

Cette institution juridique est bien différente de la responsabilité des Etats
pour faits illicites, dont le contenu est la restitutio in integrum, c’est-a-dire
I’obligation d” "effacer toutes lcs conséquences de ’acte illicite et rétablir 1’état
qui aurait vraisemblablement cxisté, si ledit acte n’avait pas été commis™.?
Cette différence a, cependant, deux aspects.

En ce qui concerne les formes de la responsabilité “causale”, il faut dire —
malgré certaines hésitations du Rapportcur spécial dans le cadre du projet de la

2! Cf. ibid.. p. 730 avec I'exemple cité de I'art. 21 § 2 de la Convention américaine relative
aux droits de 1"homme.

22 j.Salmo n:op. cit, 19), 731.

2 Voir par ex. les principes de Féquité et de la solidarité de ..ILA Seoul Declaration™; cf.
J.Makarczyk: Principles of a New International Economic Order 178 — 180 (1988). Cf.
aussi P.Peters etal: ,Responsibility of States in Respect of the Exercise of Permanent
Sovereignity over Natural Resources™, NILR. 286 - 294 (1989); M.C.W. P in to: ,Reflexions on
international liability for injurious consequences arising out of acts not prohibited by international
law™, 16 NYIL 45 (1985).

24 Cf. I'Affaire de I'Usine de Chorzow, CPJI, 1928, Série A, No. 17, 47.
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CDI? - que le paiement d’une indemnité n’est qu’une forme possible, notamment
en droit international économique. La prestation d’autres avantages négociés
avec I’Etat 1ésé est tout a fait concevable (voir sub 2.1. et 2.2.).

La différcnce principale consiste, toutcfois, dans la portée (le montant) de
P’'indemnité. Dans 1'hypothése de la responsabilité des Etats, I'indemnité
pécuniaire, qui peut substitucr la restitution in natura impossible ou difficile,
doit prendre e¢n compte tout dommage causé, la perte réalisée (damnum
emergens) comme le gain manqué (lucrum cessans).?® Par contre, dans I’hy-
pothésec de la responsabilité “causale™ le montant de la compensation est indé-
terminé (¢t méme indétcrminable @ priori par une formule générale), mais moins
élevé quc la réparation cntiére. Le calcul fait toujours 1’objet de négociations
entre 1'Etat de ["activité ct ses victimes. L’article 9 du projet d’articles de la
CDI (a savoir de son Rapporteur spécial J. Barboza) semble donc étre suffi-
samment général et approprié afin de couvrir les situations en droit international
économique:

"Dans la mesure ot cela est compatible avec les présents articles, I'Etat d’origine
doit réparer le dommage appréciable causé par une activité visée a I’article premier. La
réparation cst déterminée par voie de négociation entre I'Etat d’origine et I'Etat ou les
Etats affecté(s), qui en principe se fondent sur les critéres énoncés dans les présents
articles et tiennent compte en particulier du fait que la réparation doit viser a rétablir

» 27

I’équilibre entre les intéréts rompus par le dommage”.

Il en va de méme dans I’hypothése d’adoption du texte modifié et précisé de
I’article 9 sous lc titre "Prestations de I’Etat d’origine” ou lc terme “'réparation”
a ¢1é remplacé par cclui d’ “indemnisation™.

1.3. Le concept de dommage en droit international économique

Le concept de dommage est une des notions clé dans la théorie de la
responsabilité en droit international (pourtant souvent discuté sans avoir une
connotation simple et généralement acceptée).?® On distingue d’abord et surtout
entre le dommage au sens juridique ou cncore le dommage légal, d’une part, et
le dommage dans le scns extra-juridique (réel), de 1’autre. Une des conséquen-
ces de cette distinction, introduite par le Rapportcur spécial R. Ago et ensuite
adoptée par la CDI dans lc commentaire de [’article 3 du projet sur la respon-
sabilité des Etats,® est la répartition de la matiére dc la responsabilité en deux
sujets: laresponsabilité des Elats pour faits illicites ¢t la responsabilité interna-

25 Note 24, 47 - 53.

% Op. cit. 24), 47 - 53.

27 A/CN.4/428 (1990), 47.

2 B.Bollecker-Stern: Le préjudice dans la théorie de la responsabilité internationale
(1973); P.Reuter: ,Le dommage comme condition de la responsabilité internationale™, Mél.
Miaja de la Muella, t. 11. 837 — 846 (1979).

2% 11 ACDI (1971) 234 -235, §§ 73 - 74; 11 ACDI (1973) 186, § 12.
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tionale pour les conséquences préjudiciables découlant d’activités qui ne sont
pas interdites par le droit intcrnational.®©

Bien que quclques auteurs puissent reprocher a R. Ago I’introduction du
“dommage l1égal” et 1"¢limination du "dommage extra-juridique” aux fins des
fondements de la responsabilité des Etats avec toutes les conséquences déja
mentionnées, ladite distinction n’est pas du tout purement artificiclle. Elle repose
sur la dichotomie de la normativité (de la réglementation juridique) et de la
réalité ou bicn du fait juridique et du faif réel (factuel).?!

Dans le premicr cas le "dommage” représente des conséquences consistant
en I’atteinte au droit subjectif ou a 1’intérét Iégalement protégé de I'Etat (a con-
trario I'intérét simple qui n’est pas protégé par le droit international).’? Le
dommage de caractére juridique n’cest pas donc un fait simple, mais il devient -
en vertu de la norme juridique — un fait juridique.

Dans lc sens extra-juridique le "dommage” représcnte toutes les consé-
quences préjudiciables concrétes causées par 1’activité ou le comportement qui
aun licn causal avec clles. Au point de vue de la causalité, quiestd’ailleurs une
catégoric extra-juridique per definitionem, la qualification juridique du dommage
est une question sans pertinence. Ce préjudice peut étre de caractére matériel ou
moral. Il ne faut donc pas identificr le dommage moral ct le dommage 1égal et
limiter ainsi le concept du dommage de fait causé sans illicéité (damnum sine
injuria) exclusivement au dommage matéricel, bien qu’il soit le plus fréquent.

En droit (¢’est-a-dire en droit intcrnational général aussi bien qu’en droit
international économique) il n’existe pas de concept unique du dommage (méme
en ce qui concerne le dommage matériel), mais trois situations différentes sont
possibles.

(1) D’habitude, le dommage au scns “extra-juridique” (fait simple) se
transforme en dommage 1¢gal (fait juridique). C’est le cas de la responsabilité
des Etats pour faits illicites. Bicn que le préjudice ne soit pas le fait générateur
de la responsabilité (s’cst le fait internationalement illicite), il demeure néan-
moins une condition dc la mise en oeuvre dc la responsabilité.?

(2) Les problémes apparaissent A partir du moment ol il n’y a plus de corré-
lation entre le dommage récl ¢t le dommage 1égal, ¢’est-a-dire lorsque le préjudice
se produit sans illicéité. 11 s’ agit — au point de vue du droit international général
— des dommages dc [ait (damnum sine injuria) irréparables sauf a condition de
paiement ex gratia.3*

30 11 ACDI (1970) 190. § 6.

3 J.Salmon: .Le fait dans I'appliation du droit international”, 175 RCADI 272 - 295
(1982-11).

22 Cf.H. Thierry, }.Combacau etal: Droit international public, 4° &d.. 676 —678
(1984).

3 Ibid., p. 674: N.Q. D in h et al.: Droit international public, 3° éd., 694 — 695 (1987);
P.M. D u pu y: op. cit., 26.

M par ex. dans I'affaire de Cosmos 954 I'URSS a indemnisé ex gratia le Canada; cf.
B. Riede l: Damages”, in: Encyclopedia of Public International Law, Instalement 10, 72
(1987).
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(3) Cependant, méme le dommage de cette nature peut devenir le fait juridique
en vertu d'une norme visant la compensation. Dans ce cas 13, il ne s agit pas —
a la différence du dommage 1égal (1) — du fait juridique qui conditionne la mise
en ocuvre de I’obligation "sccondairc” (de responsabilité) faisant partie de la
sanction de norme, mais du fait juridique qui remplit ["hypothése de norme
“primaire” prévoyant (dans son dispositif) 1a compensation d’'un dommage.*

La derniére situation fait 1’objet de cetie étude, car elle peut étre réglée par
I’institution de la responsabilité intcrnationale pour les conséquences préjudi-
ciables d’activités qui ne sont pas interdites par le droit international. Par contre,
on peut se demander si les conséquences préjudiciables des activités économiques
pourraicnt entrer dans le champ d’application du projet de la CDI limité par
deux conditions: "les conséquences physiques” et "les dommages transfron-
tieres™.* 11 s’ agit toutefois de la méme institution juridique bicn que le caractére
de dommage soit ¢n dchors de 1a définition proposée par le Rapporteur spécial
de la CDI. En effet, chaque instrument doit préciser les activités non interdites
et leurs conséquences préjudiciables auxquelles s’applique la respon-
sabilité "causale™.

Ce n’est pas par hasard si l’on en vient & examiner le concept de dommage
et son développement contemporain surtout en droit international économique.
Or, ici les modifications du concept traditionnel connu en droit international gé-
néral semblent étre plus nettes. Pour ce qui concerne 1’obligation de compensation
dans ce domaine, le dommage joue ici un role plus important que dans la théorie
de la responsabilité des Etats en droit international général. On pcut donc conclu-
re que:

"Dans le cas d’activités illicites, le dommage est un élément souvent important,
mais il n'est pas absolument nécessaire pour qu’il y ait responsabilité internationale.
Par contre, le dommage est un élément indispensable pour établir la responsabilité dans
le cas d'activités licites dommageables™.3’

Autrement dit, comme L. Boisson de Chazournes 1’a bicn montré dans son ouvra-
ge sur les contre-mesures dans les relations internationales économiques, "il se
peut qu’en cas de manquement  unc obligation internationale, le dommage maté-
ricl soit présumé. En d’autres circonstances, lorsque la 1ésion d’intéréts n’est
pas accompagnée de la violation d’une obligation internationale, clle doit étre
démontrée”.?®

35 Pour la trichotomie logique de la norme juridique internationale (hypothése — dispositif -
sanction)cf. C.Cepelka, V.David Uvod do teorie mezinarodniho prava (Introduction
a la théorie du droit international) 22, 96 ~ 97 (1983).

36 Cf. I'art. 1" du projetde J. Barb o za; A/CN.4/428 (1990) 42.

3T TACDI(1974) 7, § 12.

33L..Boisson de Chazournes:Lescontre-mesures dans les relations internationales
économiques 202 (1992).
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2. Les applications de la responsabilité
en dchors de Pillicite en droit international économique

I1 faut souligner que la grande adaptabilité aux situations particuliéres rend
extrémement difficilc I’établissement de toutes les conséquences juridiques de
caractére principalcment compensatoire au sens large qui pourraient relever de
la responsabilité internationalc pour les dommages découlant d’activités qui ne
sont pas interdites en droit international économique. Cette étude se limite
a trois exemples correspondant aux principaux domaines du droit international
économique. Ils ont é1é choisis parce qu’ils sont représentatifs et parce qu’ils
démontrent également la nature assez diverse des activités respectives et de leurs
conséquences juridiques.

Il s’agiten premicr licu de deux régimes conventionnels dans les sccteurs de
la circulation intcrnationale des marchandiscs et paicments. Dans ce domaine
d’activités per definitionem transfrontiéres qui s’cffcctucnt entre les espaces
économiques nationaux, les Etats créent plutét les conditions pour la coopération
et I’intégration des économics au vu de leur interdépendance accrue. La souve-
raineté des Etats est limitée par les accords multilatéraux relativement détaillés
et précis (sauf pour le sccleur de services). Les organisations internationales
économiques (GATT, FMI) jouent ici un réle trés important.

Le domaine de la protection des investissements internationaux reticndra
également notre attention, bien qu’il soit moins typique et plutét ambivalent.
Comme ces activités sc déroulent sur son territoire, 1'Etat exerce sa compétence
territoriale sur elles. Ce sccteur reste donc dominé par la souveraineté, I'impe-
rium étatique.* En outre des accords bilatéraux, il n’est réglementé que par-
tiellement par le droit international coutumicr.

2.1. Le systtme commercial international

La circulation internationale des marchandiscs clle-méme révéle 1a possibilité
de conséquences préjudiciables causées par ’activité licite a partir du territoire
d’un Etat a I’économie nationale d’un autre Etat, vu I’inégalité économique
globale, ou dans certains sccleurs sculement.

Bien évidemment, cctte étude ne peut s’occuper que des problémes régis par
le droit intcrnational économique. Il s’agit du point de savoir si le droit inter-
national dans ce domainc prévoit une certaine forme de responsabilité en dehors
de I'illicite, c’est-a-dirc la compensation (au sens trés large) des dommages
découlant d’activités licites.

11 faut d’abord chercher les traces de cette nouvelle institution dans le droit
commun, représenté ici par le régime du GATT: il reste extrémement intéressant
aux fins de la responsabilité internationale en dehors de 1'illicite (traitée par la

¥Cf.D.Carreau etal:op.cit., 87.
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CDI) A plusicurs égards: par Ic caractére "cadre™ (complété par des codes), les
négociations, la souplesse de la procédure de réglement des différends. Toutefois,
les panels s’occupent aussi de la question de la violation des régles du GATT.
Mais il existe quelques cas, ot le GATT méme stipule les mesures possibles
i envisager comme réponsc aux conséquences préjudiciables d’activités licites.*

(A) 11 s’agit surtout de la procédure de réglement des différends prévue
a I’article XXIII,* dont le déclenchement est officialisé par le Mémorandum du
Tokyo Round dec 1979 ct son anncxe qui s’applique indépendamment de toute
violation du droit de 1I’Accord général. "Les textes de codification de 1979
précisent que le différend — susceptible de déclencher la procédure de conciliation
de I’article XXIII — pcut aussi bien avoir pour origine un acte illicite — violation
d’unc régle de 1’ Accord général sur les tarifs douanicrs et le commerce — qu’un
dommage commercial sans licn nécessaire avec infraction aux régles du GATT™.
Dans la derniére hypothése, il suffit que "le différend résultant d’'un dommage
commercial porte sur une question touchant au domaine du commerce inter-
national ct qu’il mette en rapport deux parties contractantes du GATT”. 42

Lec rapport, auquel devrait normalement aboutir I’examen de I’ affaire par le
groupe spécial ou "pancl” d’cxperts, et ensuite les reccommandations des parties
contractantes aux partics du différend ne traitent pas expressis verbis de la
question de la responsabilité. Toutcfois, elles pcuvent autoriser la partie 1ésée
a appliquer des contre-mesures, ¢’est-a-dire de suspendre en contrepartie certai-
nes concessions, du scul fait de Pexistence d’un préjudice en dehors de toute
violation dc I’ Accord.* Non sculement le déclenchement, pour lequel 'article
XXIII § 2 exige que “la situation soit suffisamment grave pour justifier une
telle mesure”™, mais aussi I'exécution de ccs contre-mesures sont soumis au con-
trole des partics contractantes ¢t sont de nature essenticllement compensatrice.

(B) La scconde catégoric de régles du GATT, qui préscntent un intérét
particulicr pour notre analyse, sont les clauses de sauvegarde. On pourrait les
assimiler mutatis mutandis aux circonstances excluant 1’illicéité dans le chapitre
V du projet de la CDI sur la responsabilité des Etats,* y compris ’article 35

4 Cf. T.Flory: .Les accords du Tokyo Round du GATT et la réforme des procédures de
réglement des différends dans le systéme interétatique™, 86 RGDIP 239 (1982).

41 Dans le cas ol une partie contractante considérait qu'un avantage résultant pour elle
directement ou indirectement du présent Accord se trouve annulé ou compromis, ou que la réa-
lisation de I'un des objectifs de 1" Accord est compromise du fait: ...

b) ou qu’une autre partie contractante applique une mesure, contraire ou non, aux dispositions du

présent Accord;

©) ou qu’'il existe une autre situation, ladite partie contractante pourra, en vue d’arriver a un

réglement satisfaisant la question, faire des représentations ou des propositions écriies d 1'autre
ou aux autres parties contractantes qui, 4 son avis, seraient en cause...”. In: Ch. L e b e n: Sanctions

privatives de droits ou de qualité dans les organisations internationales spécialisées 154 -
155 (1979).

2 T.Flory: op. cit., 155.

43 Ibid., 156.

44 Cf. les art. 29 jusqu'a 34 du projet (II-2 ACDI, 32 (1980)).
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("réserve relative a 1'indecmnisation™) qui se référe a la possibilité de com-
pensation des dommages dans certaines hypothéses de 1’exclusion de I'illicéité.*

Dans le cadre du GATT, c’est d’abord P’article XIX (clause générale de
sau-vegarde) qui permet a une partie contractante dc recourir a des mesures de
protection contre des importations causant un préjudice grave aux producteurs
nationaux. Les conditions strictes pour I’application de la clause rappellent celles
de I’état de nécessité en droit international général,* car elle ne peut étre miseen

jeu qu’en cas de “situation de désorganisation du marché” résultante de 1’un des
éléments:

"soit I’accroissement brutal des importations d’un produit donné originaire d'une
ou plusieurs partics contractantcs, ou la menace d’accroissement brutal des importations
de ce produit; soit I'importation d'un produit donné en provenance d’une ou plusieurs
parties contractantes d un prix nettement inférieur au prix de vente par I'industrie na-

tionale de ce méme produit”.*’

De plus, ladite situation doit avoir pour cffct de porter (ou de menacer de porter)
“un préjudice grave” aux producteurs nationaux de produits similaires.

Bicn que les mesures de sauvegarde adoptées en application de I’article XIX
soient tout a fait licites, elles donnent licu a des “compensations — sous la forme
de concessions additionnelles temporaires négociées — aux pays 1ésés qui la
demandecraicnt”.*® L article XIX paragraphe 2 prévoit aussi la notification préala-
ble de mesures de sauvegarde ct Ies consultations entre les partics concernées.
L’analogie avec le projct de la CDI concernant la responsabilité internationale
pour les conséquences préjudiciables d’activités non interdites est ici frappante.

Des dispositions similaires sont contenues a ’article XII (et aussi a I’article
XVIII B en ce qui concernc les pays en développement), prévoyant , la possibilité
de recourir a4 la mcnace imminente d’une baisse importante de ses réserves
monétaires ou pour mettre fin A cetie baisse; ou pour relever ses réserves moné-
taires suivant un taux d’accroissement raisonnable, dans le cas ol ¢clles seraient
trés basses™.*? Les restrictions quantitatives sont ici soumises 2 un double
contrble institutionnalisé cflectué, d’unc part, par lec Fonds monétaire inter-
national, d’autre part, par ¢ GATT. SclonI’article XII paragraphe 4(a), la Partic
contractante est tenue d’cntrer cn consultation avec les partics contractantes du
GATT sur "la nature des difficultés afférentes a la balance de paiements (du
pays intéressé), les divers correctifs entre Iesquels il a le choix ainsi que les
répercussions possibles de ces restrictions sur I’économie d’autres parties con-

tractantes™.30

45 Cf. 11-2 ACDI 59 (1980).

4 Cf. ibid., p. 33.

“"D.Carreauet al.: op.cit, 10, 136.
“ Ibid., p. 137.

 T.Flory:Le GATT 27 (1968).

50 Ibid., p. 28.
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(C) Le troisi¢me cxemple, qui mérite attention dans le cadre de cette étude,
est le cas spécial du contrble du GATT sur les unions douaniéres et les zones de
libre-échange (1’article XXIV du GATT). La licéité de ces accords étant con-
firmée (I'article XXIV § 4), le GATT prévoit cependant certaines modalités
pour ces formes d’intégration régionale. L’obligation générale liée a la consti-
tution d’une union douanicre ou d’une zone de libre-échange est de ne pas opposer
d’obstacles au commerce d’autres partics contractantes avec ces territoires. La
conséquence spéciale de cette obligation se produit dans le cas des unions dou-
anidres, oll - sclon I’article XXIV § Sa) — le tarif extéricur commun ne doit pas,
dans son enscmble, étre d’unc incidence plus rigourcuse que ne 1’étaicnt les
réglementations de chaque Etat membre avant 1’établissement de 1’union. Le
tarif commun implique nécessaircment des abaissements, mais aussi des
relévements de droits, qui pcuvent ainsi porter préjudice aux intéréts des pays
tiers. C’est pourquoi la procédure de rénégociation aux buts compensatoires est
prévue par I’article XXIV § 6:

"Si, en remplissant les conditions énoncées 4 1’alinéa a) du paragraphe 5, une partie
contractante sc propose de relever un droit d'une maniére incompatible avec les dis-
positions de "article I1, la procédure prévue a I’article XX VIII sera applicable. Dans la
détermination des compensations, il sera diment tenu compte de la compensation qui
résulterait déja des réductions apportées au droit correspondant des autres territoires
constitutifs de 'union™.5!

Il est & noter que le GATT cxcerce ainsi son contrdle sur la CEE aprés chaque
extension de la Communauté et méme dans le cas des accords d’association.

On peut conclure que la responsabilité pour les effets externes de I’exercice
de la souveraincté économique d’un Etat:

"does not necessarily lead to an obligation to pay damages which can be enforced
by law or to a duty to undo the action (or the lack of action) that caused the damage.
A solution might also be found in administrative procedures coming from an international
organization, if nccessary resulting in countermeasures or compensating measures (cf.
GATT procedures to this effect)™.%?

Le caractére compensatoirc (au scns large) des conséquences juridiques
analysées étant toujours préscnt, ces conséquences de la responsabilité ne peuvent
étre miscs en jeu que par voic de contre-mesures économiques qui doivent €tre
autorisées par lcs partics contractantes du GATT, mis a part le cas ou les négocia-
tions entre les partics concernées ont abouti aux concessions compensatoires.
De ce point de vue, on nc saurait tracer une distinction nette entre les conséquen-
ces juridiques de la violation d’un régle du GATT ct celles résultant de I'existence

! Ibid., p. 280.
$2p.Verloren van Themaat The Changing Siructure of International Economic
Law 243 (1981).
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d’une préjudice comme un fait juridique spécial qui déclenche 1’obligation
compensatoire prévuc par le dispositif de I’ Accord.

Or, "en dchors des hypothéses prévues par 1" Accord général, un Etat ne peut
pas contrevenir au respect de ses cngagements au titre d’un exercice de contre-
mesures 2 ’encontre d’un autre Etat partie au GATT.* L. Boisson de Chazournes
va encore plus loin en ajoutant que:

... les possibilités d'cxercice de contre-mesures a I'encontre d’un Etat auquel est
attribuable un fait géncrateur qui reléve du domaine d application de 1' Accord général
sont strictement délimitées et réglementées. Cela rend illicite tout exercice de mesures
prétendument contre-mesures qui ne scrait pas conforme aux prescriptions de 1" Accord
général ..."*

Ceci secmble évoquer la notion de “régime sc suffisant a lui méme” (self-con-
tained regime).>® Cependant, I’autcur a admis que le régime du GATT ne pourrait
pas, au plan juridique (2 causc des clauses d’exception ou encore de la condition
de proportionnalité issuc du droit intcrnational général), étre qualifié de régime
complétement auto-suffisant.® On ne pcut qu’y souscrire tout cn ajoutant que le
recours au droit international général est toujours possible dans I’hypothése que
le manquement au régime de la responsabilité “causale” (en dchors de Iillicite)
aboutit a la responsabilité des Etats pour faits illicites.

2.2. Le systéme mondétaire international

Le second domaine typique d’application de la responsabilité en dehors
de I’illicite en droit international économique, choisi pour cette étude, est celui
du syst¢me monétairc international. Cependant, notre examen va se limiter au
Fonds monélaire intcrnational, en écartant d’autres institutions internationales
mongtaires ct financiéres. Comme nous 1’avons déja démontré dans le cas du
systéme commecrcial international, le role des organisations internationales éco-
nomiques cst trés important. Il en vade méme dans le cas du F.MLI. qui posséde
des pouvoirs bcaucoup plus étendus que le GATT, de faible structure insti-
tutionnelle.

La différence est évidente notamment en ce qui concerne les mesures com-
pensatoires (¢’est-a-dire la mise en ocuvre de la responsabilité "causale” dans
ces domaines). Dans le cadre du GATT ce sont les Etats uti singuli qui exercent
les “contre-mcsures™ (bicn que ce soit avec 1’autorisation des parties
contractantes): mais dans l¢ cadre du F.M.1., ¢’est normalcment I’organisation
internationale clle-méme (lc Fonds) qui décide et exerce des "sanctions™ ou des

3 L.Boisson de Chazournes:op.cit, 148.

34 1bid., 148.

55 Cf.G.Arangio-Ruiz: ,4°rapport sur la responsabilité des Etats™, A/CN.4/444/Add.2
12 - 16 (1992).

$Cf.L.Boisson de Chazournes:op.cit, 182~ 185.
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remédes vis-a-vis des Etats membres. Contrairement eu GATT, les statuts du
F.M.I. nc continncnt "aucune disposition permcttant aux pays membres d’in-
troduire des mesures restrictives a 1’encontre d’Etat tiers pour des raisons tenant
a la sécurité nationale et internationale”.’” Toutcfois, cette lacune a été comblée
par une décision du F.M.I. de 1952 qui a recconnu aux Etats membres le droit de
recourir 4 des restrictions sur les paicments internationaux, soumises au controle
du Fonds.

En général, le F.M.I. dispose d’un large pouvoir de contréle et de sanctions.
On ne peut pas aborder ici les problémes complexes et techniques des moyens
variés de contrOle, mais lcs sanctions auxquelles lc F.M.1. peut recourir en cas
d’échec des moyens de contrdle sont d’un intérét particulier. Or, il n’y a pas de
conséquences juridiques de la violation des régles du F.M.I. sauf les sanctions
spéciales prévucs par les Statuts du Fonds. En revanche, quelques mesures dé-
nommées comme "sanctions” peuvent Etre appliquées sans nécessité d’établir le
manquement d’un Etat membre 2 ses obligations.

" On peut donc sc demander s’il ne s’agit pas ici d’un mécanisme spécifique
de la misc en ocuvre de la responsabilité en dehors de I'illicite dans le cadre du
systéme monétaire intcrnational.

Dans cctordre d’idées, deux dispositions des Statuts du F.M.I. méritent notre
examen: les conséquences des modifications non autorisées de parités (Article
IV scction 6) ct la suspension des transactions sur droits de tirage spéciaux
(Article XXIX).

(A) En principe, chaque Etat membre du F.M.I. alaliberté de choix du sys-
t¢me de taux de change: fixe, flottant ou autre, mais il a I’obligation de nofifier
au F.M.L. scs dispositions de change, ainsi que leur modifications éventuclles.>
Toutcfois, selon I’article IV scction 6:

”Si malgré ’opposition du Fonds dans un cas ol le Fonds est en droit de faire
opposition, un membre modific la parité de sa monnaie, ce membre sera privé de I'usage
des ressources du Fonds, 4 moins que ce dernier n’en décide autrement...”.%

Dans cc cas, I'Etat membre du F.M.I. devient ,inéligible™ a utiliser les ressources
du Fonds d’une fagon automatique (sauf décision contraire), mais "without the
stigma of failing to fulfil an obligation™.5!

Sclon I’avis de Joseph Gold, bicn que I'inéligibilité ait un aspect punitif,
cettec mesure envisage aussi la sauvegarde des ressources du Fonds. Ce dernier
but est plus évident quand un Etat membre est déclaré inéligible parce que le

ST Cf.D.Carreauet al.: op. cit., 362.

58 Voir J. G o 1d: Legal and Institutional Aspects of the International Monetary System.
Selected Essavs, 149 — 150 (1979).

$9CL.D.Carreauel al.: op. cit., 346.

8 Cf. Ch. L e be n: op. cit., 193.

$1 J. Go 1d: op. cit., 159.
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Fonds estime qu’il fait “an improper usc of the Fund’s resources”. (Article
V section 5).62

(B) Le sccond excmple est celui de la suspension des transactions sur les
droits de tirage spéciaux (D.T.S.). Il y a au moins un point commun avec la
sanction en cas de modifications de parités non autorisées, a savoir le pouvoir
du F.M.I. de¢ déclarer I’Etat membre "inéligible”. Toutefois, il s’agit ici d’une
sanction spécifique, car 1’Etat participant qui a été suspendu dans son droit
d’utiliser les D.T.S. peut toujours cffectuer des tirages sur le F.M.I. au titre de
son aide traditionnclle ct vice versa. Cela découle de 1'indépendance de fon-
ctionnement du compte de tirage spécial et du compte des ressources générales.3

Le probléme d’unc suspension éventuclle se posc seulement dans 1’hypo-
thése des tirages de D.T.S. i plus de 100% de la quote-part d’un Etat (des tirages
jusqu’a 100% de sa quote-part ont un caractére automatique). Tous les autres
tirages sont de nature conditionnclle. La conditionnalité est assurée par la
technique de 1’"accord de confirmation” (stand-by arrangement) qui consiste
dans unc promessc de crédit dans laquelle sont fixées les conditions et les moda-
lités d’utilisation, débattucs au préalable cntre ic F.M.I. et I’un des Etats memb-
res. Ces conditions sont reprises de 1’autre document, 1a "lettre d’intention™ ou
le mémorandum, adressé au F.M.I. par I’Etat demandeur ct précisant les élé-
ments de politique monétairc et économique qu'il entend suivre.

Une question débattuc est cclle de la nature juridique de cet arrangement.
Pour une partic de la doctrine il s’agit 13 de véritables accords internationaux
et non point sculement de simples décisions internes du F.M.I1., dont les termes
lient et le Fonds et 1I’Etat membre intéressé”.%* En revanche, d’autres auteurs et
les représentants du F.M.1. souticnnent la thése inverse. L’accord de confirmation
serait donc "unc décision unilatérale par laquclle Ie F.M.I. autorise un Etat
a effecteur des tirages™ et la [ettre d’intention est dépourvue de caractére obli-
gatoire.® Sclon Sir Joscph Gold qui représente aussi la doctrine "officielle” du
FM.L

it should be understood that stand-by arrangements and lctiers of intent do not
create obligations, in the legal sense, for a member to pursue particular policies... It is
now undcrstood that departures from them are not breaches of agreement but occasions
on which it is suitable to discuss the member’s program™.%

Cette constatation est rés importanic pour la détermination des la nature juri-
dique des remédes applicables, car les renégociations ne sont pas la scule consé-
quence de la non-obscrvation de la politique économique imposée par 1’Etat
concerné.

2 Ibid., 160.

D.Carreau: Le svstéme monéiaire international. Aspects juridiques 395 (1972).
Voir parex. D. Carreau: op. cit. 10), 379.

8 Voirparex. N.Q. Dinh etal.: op. cit. 33), 917.

J. G o | d: ,The Stand-by Arrangemenis of the International Monetary Fund”, in:
B.Weston etal.: ,Intemational Law and World Order™ 793 — 794 (1980).
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Bien que le manquement par un Etat membre aux mesures €économiques
approuvées par le F.M.I. ne soit pas une violation dc ses obligations juridiques,
aussi bien qu’en cas de modification de parité, e Fonds peut appliquer les mémes
remédes ou "sanctions”, respectivement suspendre le droit de cet Etat de tirer
de D.T.S. ou le déclarer inéligible pour une aide ultérieure.®’ Toutcfois, aucune
de ces “sanctions” ne peut éure qualifiée comme conséquence de la responsabil ité
de I’Etat pour faits illicites, car cclui-ci exerce tout simplement sa souveraineté
en matiére économique ¢t monétaire. C’est pourquoi il faut souscrire a I’opinion
de G.M. White:

"Accordingly, the situation remains outside the conceptual boundaries of the ILC
draft articles on State responsibility, and on international liability for injurious
conscquences of non-prohibited acts™.%®

2.3. La protcction des investissements

Aprés 1'analysc de deux exemples typiques et de la responsabilité en dehors
de I'illicite en droit international économique, nous allons examiner un domaine
plus complexe. Il s’agit du probléme assez classique de I’indemnisation pour
les transferts de propriété, notamment les cas de nationalisations, ol se pose
avec le plus d’acuité la question de la compensation. La question de savoir s’il
s’agitd’un véritable excmple de responsabilité pour les conséquences d’activités
licites, dépend de la distinction entre la nationalisation licite et illicite.

La nationalisation est ¢n soi licite, car il s’agit d’undroit de I’Etat souverain.
C’est le point de départ qui a é1¢ manifesté par la pratique des Etats, y compris
des traités, des résolutions des Nations Unies ct des sentences arbitrales. On
peutciter a cet égard la sentence Texaco-Calasiatic ¢/ la Libye (TOPCO), dans
laquelle I’arbitre unique R.J. Dupuy a rappelé:

"Le droit d’un Etat de procéder & des nationalisations n’est pas aujourd hui
contestable. Il résulte du droit international coutumier, établi 4 la suite de pratiques
concordantes considérées par la communauté internationale comme étant le droit.
L’exercice de la compétence étatique de nationaliser est considéré comme 1'expression

de sa souveraineté territoriale™.%®

Traditionnellement, le droit international semblait subordonner la validité de
I’excrcice du droit de nationaliser A trois conditions: la nationalisation devait
répondre a un motif d’intérét public, ne pas étre discriminatoire, et étre
accompagnée d’unc indemnité.’® Aussi la résolution de 1’ Assemblée générale
des Nations Unics 1803 (X VI1I) de 1962 considérée comme 1'expression du droit

positif (coutumicr) en la matiére, reprend ces conditions.

67 Cf. J. Go 1d: op. cil., 169.

68 G.M. W h i te: .Legal consequences of wrongful acts in intemational economic law™,
16 NYIL 151 (1985).

%% Sentence du 19 janvier 1977, JDI 367, § 59 (1977).

70 Cf. parex. N.Q. Dinh etal.: op. cit., 615.



108 PAVEL STURMA

Toutcfois, sans &tre abandonnées, les dcux premiéres sont aujourd’hui
interprétées de maniére trés large. En ce qui concerne I'initéiét public, certaines
sentences arbitrales (LIAMCO, du 12 avril 1977, et TOPCO, précitée) ont méme
affirmé que “le droit international ne s’occupe pas des mobiles™!. En effet,
I’intérét public est souveraincment apprécié par I’Etat qui nationalise et se con-
fond souvent avec les exigences du développement économique.

Le principe de non-discrimination a également une portée incertaine, bien
qu’il soit mentionné dans la plupart des conventions bilatérales. Il y aencore la
définition classique donnée par la C.P.J.I. dans I'affaire Oscar Chinn:

”La discrimination interdite est donc celle qui serait basée sur la nationalité et qui

entrainerait un traitcment différenticl pour les individus appartenant aux différents

groupes nationaux a raison dc leur nationalité™.”

Toutefois, la jurisprudence arbitralc a admis que les Etats pouvaicnt procéder
de manidre progressive ct nationaliser par étapes différentes sociéiés éirangéres,
opérant dans une branche économique donnée (voir les sentence TOPCO,
précitée, et AMINOIL).”®

Les critéres précités (intérét public, non-discrimination, indemnisation) étant
incertains, il ne reste qu’un critére de licéité de la nationalisation qui est tout
a fait incontestable. La nationalisation est illicite au point de vue du droit inter-
national, lorsqu’clle est cxcrcée en violation d’un traité international contenant
la renonciation de 1'Etat & son droit d’expropriation ou dc¢ nationalisation, ou,
autrement dit, selon lequel cet Etat s’engage a nc pas nationaliser. Ainsi en fut-
il par exemple dans 1’affairc devenue classique des usines de Chorzéw, soumise
ala C.P.J.I., o la Pologne avait pris possession d’une usine d’azote en Haute-
Silésie contrairement 3 la Convention de Genéve du 12 mai 1922 relative ala
protection des intéréts allemands en Haute-Silésie.”

Le véritable problé¢me est celui de I'indemnisation. S’agit-il de la condition
de la licéité d’unc mesure de nationalisation? La majorité des sentences arbitrales
répond par I’affirmative. En revanche, la pratique des Etats exprimée par des
accords d’indemnisation forfaitaire ainsi que le langage de la Charlte des droits
et devoirs économiques des Etats semblent aller vers une position beaucoup
moins tranchée. Aussi la sentence LIAMCO considére que I’indemnisation n’est
pas une condition de validité d’une loi de nationalisation: 1’indemnisation ne
reléve pas du droit, mais de 1'équité.”

On peut donc conclure que I’obligation d’indecmniser est plutdt le corollaire
ou la conséquence du droit de nationaliser que sa condition. Dans cette hypothése,

71 Cf. Revue de I'Arbitrage 163 (1980) et JDI 372 (1977).

72 CPJI. Série A/B. No. 63 (1934), 87.

73 Cf. JDI 372 (1977) et JDI, 890 (1982).

74 Cf. CPJI. Arrét du 13 septembre 1928, Séric A, No 17; et P. Ramb a u d: ,.Un arbitrage
pétrolier: la sentence Liamco™. 26 AFDI 289 (1980).

75 VoirD. Carreau: op. cit., 698.
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la responsabilité en dehors de I’illicite serait le fondement de I’indemnisation.
En revanche, la responsabilité des Etats pour fait internationalement illicite
n’entrerait en jeu que dans 1’hypothése ou I'indemnisation est congue comme
condition de la licéité de nationalisation. Quelle hypothése correspond mieux
alaréalité des rclations économiques internationales? 11 faut examiner la pratique
du réglement des différends nés des mesures de nationalisation pour trouver la
réponse.

1 y a dcux voies de réglement des différends de nationalisation: le réglement
judiciairc ou les contenticux ont licu devant la Cour internationale ou — plus
souvent — devant lc tribunal arbitral (soit interétatique, soit de caractére “mixte™)
d’un coé, et le réglement par les accords d’indemnisation forfaitaire (lump sum
agreements) de I’autre. Parfois la distinction entre réglement juridique et régle-
ment politique est faite, mais il ne faut pas exagérer la portée et le sens de cette
distinction.” 11 y a des aspects juridiques et politiques dans les deux cas, bien
que leur proportion soit différente. Les professeurs R. Lillich et B. Weston ont
prouvé tout a fait justement que les accords d’indemnisation forfaitaire ne pou-
vaicnt pas étrc négligés sous prétexte de leur caractére politique. Ces accords
sont d’abord dcs traités intcrnationaux et ils reflétent aussi la pratique des Etats
susceptible de créer des normes coutumiéres.”’

11 résulte de I’analyse juridique plus profonde que le fondement de 1’obli-
gation d’indemniscr est le méme: il s agit toujours du consentement de I’Etat
duquel découle soit directement, soit indircclement (3 savoir par la clause com-
promissoirc) cctte obligation "primaire” et non pas “secondaire” (selon le langage
de la CDI).

Iy a, bien sbr des dilférences importantes entre ces deux types de réglement
des différends. L’accord d’indemnisation forfaitaire prévoit toutes les modalités,
y compris le montant de la compensation, tandis que le résultat de 1'arbitrage
est plutot aléatoire. C’cest pourquoi les Etats préférent les accords d’indemnisation
forfaitaire. Les accords négociés cntre les Etats étaient fréquents surtout au
lendemain de la Scconde Guerre mondiale; leur nombre a atteint 168 accords.”
Plus tard, les accords négociés entre I’Etat nationalisant ct la victime de la natio-
nalisation ont pris lc dessus. Dans la derniére hypothése, il ne s’agit plus de
traités intcrnationaux.

It scmble que ¢’cst un des domaines de I’application possible de la respon-
sabilité intcrnationale pour les conséquences préjudiciables d’activités qui ne
sont pas interdites par le droit international, bien que le projet d’articles actuel
soit pratiquemenct limité aux problémes de I’environnement. Toutefois, I'idée
originale exprimée par le premicr Rapporteur spécial R.Q. Quentin-Baxter était
plus large. La conception sclon laquelle:

76 Ibid., p. 705.

7 Cf.R.Lillich, B. Weston: , Lump-sum Agreements: their Continuing Contribution
to the Law of International Claims™, 82 AJIL 70 - 71 (1988).

% Ibid., p. 70.
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"le droit relatif au traitement des étrangers offre des exemples de situation ou 'Etat
d’accueil, pour éviter 1"illicéité, doit s*acquitter d'une obligation qui consiste 4 assurer
une certaine forme de réparation pour une perte ou un dommage subi comme en ce qui
concerne les questions de dommages causés & I'environnement, qui sont maintenant au
centre des préoccupations internationales”,”

a trouvé, clle aussi un bon accucil par certains autcurs.®

En effet, il s’agit de la méme forme juridique. Les obligations dans le cadre
du projet de la CDI sur la responsabilité “causale™ (international liability) et
I’obligation d’indemniscr c¢n cas de nationalisation licitec sont des obligations
"primaires” découlant ex contractu ctnon pas ex lege (comme la responsabilité
pour faits illicites). Cette analogic cstvalable aussi en ce qui concerne le montant
de la compensation, qui est une qucestion controversée. !

La compensation ¢n cas de nationalisation licite est per definitionem plus
restreinte que la réparation pour ta nationalisation illicite qui englobe le damnum
emergens ct lc lucrum cessans dont 1a somme constitue 1’équivalent d’une
restitutio in integrum. En revanche, la compensation des dommages causés par
des mesures licites se limite, sclon la solution adoptée dans 1’affaire des Usines
de Chorzow, audamnum emergens. Cependant, la détermination du montant de
ce dommage est un probléme trés complexe et technique. La sentence AMOCO
du 14 juillet 1987, renduc par le Tribunal des différends irano-américains,
a affirmé qu’en cas dc nationalisation licite, le damnum devrait prendre en compte
la capacité dc I'entreprise 4 dégager des bénéfices, qui ne fait pas partie du luc-
rum cessans.%?

La sentence LIAMCO a trouvé la question du lucrum cessans contro-
versée,%* mais clle a fait appel A des considérations d’équité pour fixer le montant
de la compensation, qui correspond a "I’indemnisation équitable”.® Les accords
d’indcmnisation forfaitairc refl¢tent toujours 1’équilibre des intéréts de deux
Etats ou d’un Etat et d’unc société privée, résultant des négociations. Et c’est
exactement la méme solution que cclle du projet d’articles de la CDI sur la res-
ponsabilité (Liability) en dchors de I'illicite.

Conclusions

Nous avons essayé de présenter les formes spécifiques de responsabilité en
dehors de I'illicite cn droit international économique. Cependant, notre analyse
se situe dans le contexte plus général des problémes théoriques de la respon-

79 11-2 ACDI 155 (1980).

8 Cf. parex. R. L il lich (ed.): International Law Of State Responsibility for Injuries to
Aliens 35 (1983).

8! Cf.E.Lauterpach t: .Issucs of Compensation and Nationality in the Taking of Energy
Investments”, 8 Journal of Energy & Natural Resources Law 243 (1990).

82 Cf. 27 ILM 1377 (1988) (sentence, § 264).

8 Cf.D.W.Bowettop.cit. 13), 70: P.R amb aud: op. cit. 74), 291.

84 Revue de I'arbitrage 190 (1980).
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sabilité internationale. En droit international contemporain, il y a des domaines
ol la responsabilité des Etats pour faits illicites est exclue par sa nature méme:
on n¢ peut pas établir la violation d’une régle de droit international. De plus —
et surtout — il existe plusicurs régimes conventionnels dans le cadre desquels les
Etats parties n’ont pas repris le contenu des conséquences juridiques de la respon-
sabilité en droit international général, mais ont prévu des conséquences spé-
cifiques.

Face & ce double développement, le projet de la CDI sur la responsabilité
des Etats sembie étre insulfisant, malgré de nombreux aspects du développe-
ment progressif dans cctte codification envisagée. Mais aussi le nouveau projet
de la CDI conccrnant la responsabilité internationale pour les conséquences
préjudiciables découlant d’activités qui ne sont pas interdites par le droit interna-
tional, congu pour combler ladite insuffisance du projet précité, risque de devenir
trop étroit et ce déja avant son achévement.

Or, au stade présent des travaux de la CDI, les articles proposés semblent
étre 1iés a un scul domaine d’application (a savoir celui de I’environnement),
négligeant d’autres sphéres, parmi lesquelles le droit international économique
qui nous semble étre d’importance primordiale. Bien évidemment, la respon-
sabilité en dchors de I’illicite en domaine économique revét des formes trés va-
riées, parfois méme difficilement identifiables en termes classiques de respon-
sabilité. Toutcfois, on pcut trouver au moins trois caractéristiques valables pour
toutes les sphéres d’application analysées en droit international économique et
communes avec certains traits généraux du projet de 1aCDI. Il s’agit (1) des
obligations “primaircs” qui permettent (2) la poursuite des activités domma-
geables en prévoyant (3) la compensation du dommage (au sens large et sous
formes diverses) qui ticnt compte d’habitude de la distribution équitable des
colts.

En tout cas, l¢ droit international économique nous sert a illustrer les
modifications trés intéressantes de I'institution du droit international — larespon-
sabilité cn dchors de I'illicite — qui est susceplible d’un développement dyna-
mique. 11 suscite aussi des questions de caractére théorique. Etant donné que la
responsabilité internationale semble avoir définitivement perdu son unité, faut-
il reconsidérer ¢galement son vocabulaire?

D’un ¢61é, il y a unc tendance au scin de la doctrine du droit international
pour accepter le terme de “réparation” comme la restitutio in integrum, qui
peut revétir unc forme "juridique™ aussi bicn que “"matériclle” et faire ainsi
"I’objet générique ct global de la responsabilité”.?s Cette restitutio englobe —
selon le projet d’articles soumis par le Rapporteur spécial pour la "responsabi-
lité des Etats™ G. Arangio-Ruiz a la CDI - la “restitution cn nature™ (art. 7),
ainsi que la "réparation par équivalent” (art. 8).%

8 Voir P.M. D u p u y: .Responsabilité et 1égalité”, in: ,La responsabilité dans le systéme
international”, Colloque du Mans 277 - 178 (1991).

% Cf. les Rapports de 1a CDI, A.G. Documents officicls: A/43/10 (1988) 205 ~ 208; A/45/10
(1990) 154 - 166.
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D’un autre c6té, la notion de “compensation” semble n’avoir plus de lien
intrinséque avec la responsabilité des Etats pour faits illicites. Il s’agit plutot
d’une obligation "primaire” indépendante. Malgré scs formes diverses, elle ne
vise ni la sanction de I'illicite, ni la restauration de 1a 1égalité internationale.

Les problémes dec responsabilité et sanctions en droit international écono-
mique incitcront sans doute a un examen doctrinal plus approfondi, ainsi qu’a
une 1’attcntion accrue de la CDI. Celtie étude ne voudrait étre qu’une contribution
modecste.
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Dcfining character of an international obligation is of fundamental importan-
ce for the thcory and practice of international law. The character of an obligation
has important repercussions for the implementation of rights and obligations by
its partics, as well as on character and implementation of their responsibilities.
Under classical international law, international obligations resulting from treaties
or customary norms bind states, and more rarcly, international organizations.
They do not concern dircctly subjects of municipal law, individuals, and legal
persons, which gencrally arc not subjects of international law.!

Traditional international legal obligations are of mutual character. This me-
ans that implementation or insufficicnt implementation of obligations can jus-
tify the use of countermeasures within the limits of law and taking into account
the principle of proportionality.? Reciprocity is not equivalent to bilatera-
lism of obligations, as it is fully applied with respect to obligations stemming
from multilateral treatics and special customary rules. This issue is confirmed
by the functioning of reservations and objections to reservations in the law of
treatics (Art. 19 of the 1969 Vienna Convention on the Law of Treatics), by the
institutions of extinction or suspension of a treaty because of its violation (Art.
60.1 and 60.2(b) and (c¢) of the 1969 Convention), and finally by the princi-
ple ius facit inter partes (Art. 34 f1).% It is highly disputable whether obliga-
tions under classical international law are binding exclusively between directly
interested subjccts of international law, or, if one can speak also of obligations
erga omnes.

In this context it is worth considering whether the obligations of states
in the ficld of human rights are of a classical nature or if they are of specific na-
ture. The problem will be considered using a cross-scction of sources of these
obligations, and in particular, of norms defining gencral obligations of states in

! However, the PCLJ declared in the advisory opinion on Jurisdiction of the Courts of Danzig
of 3 March 1928 that ir cannot be disputed that the very object of an international agreement,
according to the intention of the contracting Parties, may be the adoption by the Parties of
some definite rules creating individual rights and obligations enforceable by the national court.
PCHJ Publ. Series B, No. 15, at 17.

2 S imma: Reciprocity, in R. Bernh ardt(ed.): EPIL Instalment 7, at 400 (1984).

3 1155 UNTS 331.
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this ficld, the essence of these obligations and their effects in the domain of
implementation and responsibility for non-fulfilment. The object of our consi-
derations will be customary law and multilateral treaties — both universal and
regional — togcther with accompanying international judicial practice.

1. The influence of the sources of international law upon the character of
obligations in the ficld of human rights.

1.1. International treatics and customary law arc the most important sources
of international law. The role of treatics, and in particular of their norms, which
constitute the gencral legal bases of obligations, cannot be questioned in the
ficld of human rights,* and they are of fundamental importance for defining the
specific character of obligations.

The International Covenant on Economic, Social and Cultural Rights® of 16
December, 1966 declares in Article 2 thatevery State Parly undertakes to take
steps ... with a view to achieve progressively the full realization of the rights
recognized in the present Covenant by all appropriate means, including par-
ticularly the adoption of legislative measures (al. 1). This obligation should be
carricd out without any discrimination (al. 2), including discrimination on
grounds of the nationality of the person in question, unless the guarantee of eco-
nomic rights is impossible for rcasons of national economy (al. 3 - this exception
exclusively concerns the developing states). Periodic reports by states constitute
the form of control of imple mentation of obligations deriving from the Covenants.
At first, the reports were considered by the working groups of the UN Economic
and Social Council, and subscquently by the Committee on Economic, Social
and Culwral Rights (created in 1985).5 According to the Covenant, an individual
is not entitled to present any claims before international agencies, and
international disputes dealing with the interpretation and application of the Co-
venant — in the face of its silcnce on this point — seem to be subject to general
rules on the scttlement of disputes (Article 33 of the UN Charter). Therefore, it
seems thatde lege luta stale obligations resulting from this treaty are of classical
character.

The case of the Covenant on Civil and Political Rights’ of the same date is
different. Its Article 2 states that every State Party undertakes to respect and
to ensure to all individuals within its territory and subject to its jurisdiction
the rights recognized in the present Covenant, without discrimination of any
kind (al. 1). This regulation is strengthened by the obligation to take the necessa-
ry steps ... to adopt such legislative or other measures as may be necessary to
give effect to the rights recognized in the present Covenant (al. 2) and the
obligation to provide in favour of individuals an effective remedy 10 protect

4 All treaties quoted in the present study are reproduced in Human Rights in International
Law. Basic Texts, Council of Europe (1991).

5 993 UNTS 3.

§ Cf. D. Tu r p: Le contréle du respect du Pacte international relatif aux droits économiques,
sociaux et culturels, in: Le droit international au service de la paix, de la justice et du
developpement., (w:) Mélanges M. Virally, 467 (1991).

7 999 UNTS 171.
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their rights (al. 3). The Covenant is accompanicd by the additional Optional
Protocol of 1966 providing in its Article 1 the legal basis for communications
to the Human Rights Commiitice from individuals claiming that their rights have
been infringed. Notwithstanding this form of control, the Covenant has introduced
also the institutions of reports of states and interstate communications dealing
with violations of the Covenant by other Parties (Article 41). Reports and commu-
nications are considcred by the Human Rights Committee. Communications by
individuals and by states are of conditional character, as they depend in the
former case on the ratification of the Protocol which is independent of the ratifica-
tion of the Covenant, and in the latter case on the recognition by the state of the
competence of the Committee to consider communications. The obligations of
this Covenant seem prima facie to be of a different character than the obligations
deriving from the Covenant on Economic Rights, as they are directed towards
creating an international legal personality of individuals and their violation grants
to every other state party the possibility of complaining of violations without
having proved any particular legal interest, if the violating state has recognized
the jurisdiction of the Committee. In such a way two forms of international legal
obligations occur: obligations between individuals subject to the jurisdiction of
the state (including alicns and stateless persons, with exceptions defined in
Articles 13 and 25) and this state, and obligations of non-mutual character
between the states partics to the Covenant.

The tendency towards the recognition of the international legal personality
of individuals is stronger in the case of the Europcan Convention for the Pro-
tection of Human Rights and Fundamental Freedoms® of 4 November 1950, with
10 additional protocols. In Article 1 it declares that the States Parties shall
secure to everyone within their jurisdiction the rights and freedoms defined in
Section I of this Convention. The Convention also enables individuals to claim
violations of their rights before the European Commission of Human Rights and
— on the basis of Protocol No. 9 of 1990 (not yet in force) — also before the
Europcan Court of Human Rights (Articles 25 and 46 of the Convention). This
right depends, however, on the rccognition by the State Party of the com-
petence of these organs to deal with individual claims. Moreover, it is possible
for States Partics to claim violations of the convention by other states, similarly
to the Covenant on Civil and Political Rights (Art. 24 and 46 of the Convention).
The competence of the Commission occurs ex lege at the time of the ratification
of the Convention while the competence of the Court depends on its recognition
by the Partics which can subject it to the condition of rccognition by the other
parties. The obligations stemming from the Convention arise again on two planes:
towards individuals (including alicns with exceptions formulated in Article 16,
Article 4 of the Additional Protocol No. 4, and Article 1 of the Additional Proto-
col No. 7) and towards other States-Partics, which can act without proving any
legal intcrest.

8 213 UNTS 221.
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Provisions of the European Social Charter? of 18 October 1961, with two
additional protocols are Icss favourable for individuals. The Charter states that
States Parties have obliged in particular 0 consider Part I of this Charter as
a declaration of the aims which it will pursue by all appropriate means in
order to achicve conditions in which ... rights and principles may be effectively
realised (Article 20 al. 1, and Part I in capite). The States Parties keep a cer-
tain flexibility as to the substantive scope of obligations, but arc obliged to
present reports on the obligations binding and non-binding for them (Articles
21 and 22). These rcports are verificd by a Committce of Experts and by the
Sub-committee of the Governmental Social Committee, and are finally approved
by the Commitice of Ministers of the Council of Europe (Articles 25, 27, 29).
Individuals cannot appcal dircctly to intecrnational organs, but the participation
of the so-called social partners (organizations of employers and trade unions) in
the procedure is guaranteed. Their rights have been extended by the Additional
Protocol of 1991 (not yet in force), and in particular by its Articles 23 al. 1, 24
al. 4,27 al. 2.'°The obligations deriving from the European Social Charter simi-
larly to those from the Covenanton Economic Rights, scem to prescrve a classi-
cal nature.

The American Convention on Human Rights!! of 22 November 1969 contains
a provision ncarly identical to that formulated in the Covenant on Civil and
Political Rights. The States-Partics are obliged fo respect the rights and
Jfreedoms recognized herein, and 1o ensure to all persons subject to their juris-
diction the free and full exercise of those rights and freedoms, without any
discrimination (Article 1.1.). This norm is strengthened by the obligation to
adopt such legislative or other measures as may be necessary to give effect to
those rights or freedoms (Article 2). The Convention guarantees to individuals
the unconditional rights to appcal to the Inter-American Commission of Human
Rights, but not to the Court (Article 44). States can claim violations by other
parties before the Commission, and subsequently before the Court, without
proving any lcgal interest to act but subject to the condition of the recognition
of the competence of these organs to deal with international claims (Articles 45,
61 and 62: the recognition of the competence of the Court can be limited by the
condition of reciprocity). Thercfore, the solution is contrary (o that adopted in
the Europcan Convention, where the position of state claimants is stronger than
that of private ones. The schemata of Iegal obligations in both conventions and
their features are the same.

Another solution has been adopted in the Additional Protocol to the American
Convention of 1988, dealing with the protection of economic, social and cultural
rights. Its character corresponds with the Covenant on Economic, Social and
Cultural Rights. The Additional Protocol in Article 1 declares that the State

® European Treaty Series No. 35.
1 The text reproduced in 13 Ifuman Rights Law Journal 179 — 180 (1982).
11 OASTS No. 36, at 1.
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Partics arc obliged to adopt necessary measures ... for the purpose of achieving
progressively and pursuant to their internal legislations, the full observance
of rights recognized in this Protocol. Article 2 obligates the states to adopt
such legislative or other measures as may be necessary for making these rights
a reality. State reports constitute the most important form of control of the
implementation of obligations (Article 19 al. 1). However, Article 19 al. 6 of
the Protocol admits the right to appcal to — particularly — the Inter-American
Commission in cascs of violations of rights to form trade unions (Article 8 al.
1(a)) and to education (Article 13), providing also for a possibility to extend
the scope of application of this provision to other rights recognized by the
Protocol (Article 22 al. 1). With respect of the protocol to the American Con-
vention we facte not only interstate obligations, prima facie of classical cha-
racter, but also — although in the limited framework — obligations between thé
state party and the individual.

The African Charter on Human and People’s Rights!? adopted in June 1981
protects political and civil rights as well as economic, social and cultural rights.
Its Article 1 provides that the States Parties shall recognize the rights, duties
and freedoms enshrined in the present Charter and shall undertake to adopt
legislative and other measures to give effect to them. The charter guarantees
rights and frcedoms without distinction of any kind, in principle (exccpt Article
13) irrespective of the nationality of the individual. The trecaty guarantees to
individuals the right to appcal to the African Commission of the Human and
Pcople’s Rights (Article 55) and recognizes the competence of this organ to
dcal with reports by states and to scttle interstate disputes (Articles 47, 49 and
62). It scems that the obligations of the States Partics under the Charter are pro
Sorma analogous with those provided by the Covenant on Civil and Political
Rights.

Summing up the provisions of intcrnational treatics we can state that the
obligations of statcs in the ficld of the human rights arc not of the same character.
In particular, there cxists de lege lata an express division of obligations
connected with the differcnt regulation of political and civil rights on the one
hand, and of economic, social, and cultural rights on the other. At the contem-
porary stage of development of intcrnational law the obligations dealing with
the political and civil rights are of specific character, while the remaining obli-
gations of states scecm to be traditional.

Itis worth cmphasizing that we can scc a strong trend towards the uniformity
of the character of legal obligations, i.c. the creation of a situation in which the
obligations belonging to both categories of human rights would gain the same
character. To a certain extent this was visible in the adoption of the additional
protocols to the treatics protecting human rights.!?

12 Reprinted in 21 /LM 59 (1982).

13 So in particular Articles 1 and 2 of the Protocol No. 1 to the European Convention, as well
as the provisions of the protocols modifying the European Social Charter and the American
Convention, mentioned above.
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One should also indicate the scientific discussions underway and proposed
drafts of further modifications of the cxisting law. In particular it is useful to
refer to the Recommendation of the Parliamentary Assembly of the Council of
Europe No. 1168 (1991) of 24 Scptember 1991 with Annex, dealing with the
future of the Social Charter.!* This document provides a complete unification of
the protection of social rights with those defined in the European Convention
(al. 4). The Anncx proposes the recognition of the international legal personality
of individuals through the acceptance of the formula according to which everyone
is entitled to protection, through the establishing of the Commitiee of Social
Rights entitled to deal with collective complaints presented by competent subject
like international trade union organizations, organizations of employers, or non-
governmental organizations possessing consultative status by the Council of
Europe (unconditionally) and by national organizations of employers and
employees, if the state partics accept the competence of the Committee in this
respect, and finally through the right to appeal to an independent inter-national
instance in order to sctile any dispute dealing with the interpretation of the
Charter (Articles 25, 25 bis and Part [ of the draft).

These drafts are accompanied by elTorts of the authors declaring that at least
certain provisions of the treatics protecting social rights could be treated on an
equal footing with the political rights'S and — on the other hand - that there is no
reason for the different trcatment of the two categories of rights.'® Therefore, it
seems that with the passage of time and when given favourable international
relations, treaty obligations in the ficld of human rights will be uniformed, so
that the remarks on the specific character of some of them will equally refer to
all treaty obligations.

1.2. International obligations derive not only from international agree-
ments but also from customary law. The customary character of human rights
is, however, highly disputable. While one would not question the customary
character of human rights as such, the major part of norms contained in the
treaties is not a codification but rather a progressive development of interna-
tional law.!?

The proponcents of the customary character of human rights usually
maintain that the rights and freecdoms defined in the Universal Declaration of
Human Rights of 1948 form part of customary law.!® In order to support this

14 Cf. 29 Conseil de I’Europe. Droits de I"'Homme. Feuille d'Information (Fdl) 186 — 206
(1992). A draft-protocol to the Covenant on Economic, Social and Cultural Rights allowing petitions
by individuals and states is under elaboration — see: Human Rights Monitar No. 19, at 12 (1992).

15 T. van Boven:Lescritéres de distinction des droits de I'homme, in: K. Vasak {ed.):
Les dimensions internationales des droits de I' homme, 57 (1978).

16§ N.Valticos: Lanotion des droits de I'homme en droit international, in: Mélanges
M. Virally, op. cit., at 484 — 485.

7 Th. M ¢ r o n: Human Rights and Humanitarian Norms as Customary Law (1989), at 91.

8 Seeeg:J. Carrillo Salcedo: Universal Declaration of Human Rights, in:
R.Bernhardt(ed.): EPIL Instalment 8, at 306 (1985); W.M. R ¢ i s m a n: Sovereignty and
Human Rights in Contemporary International Law, 84 AJIL 867 (1990).
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view they indicate that usus and opinio juris can be deduced in particular from
the incorporation of the norms of the Declaration into numerous constitutions
and other acts of municipal law, from certain decisions of domestic courts
referring to the Declaration as the source of additional appreciative standards,
and from the reference to the obligation to comply with its provisions and the
condemnation of its violations in numerous declarations and resolutions of the
different organs of the United Nations.!?

The opinions that human rights have been incorporated into the body of
customary law are criticized. The criticism is based on the conviction that the
resolutions of intcrnational organizations cannot substitute state practice,
and their contents relating to the human rights violations seem to confirm that
there is no positive state practice in this ficld. One can also point out that acts of
municipal law do not constitute sufficicnt proof of the cxistence of the practice
as an clement of custom, as the mere incorporation of the norms of the Decla-
ration into such acts docs not mean that they are obeyed.?

Because of this criticism the opinion on the customary character of human
rights has been modified. It is often suggested that certain human rights and
freedoms — the fundamental oncs only — belong to the body of customary law.2!
None of the authors is able to define, even approximatcely, the catalogue of the
customary human rights. One refers also 10 the difficultics connected with the
inconsistent practice, and with the lack of information on this practice. Detailed
empirical studies arc nceded.??

Anyway, such a view corresponds at first sight with the judgement of the
ICJ in the Barcelona Traction case of 1970 declaring that certain human rights
form part of general international law.?

The incorporation of human rights into customary law is extremely com-
plicated. In particular the resolutions of international organizations and treaties,
and not custom, first reccognized rights and frecdoms. At the same time, such
resolutions like the Universal Declaration and the American Declaration of the
Rights and Dutics of Man of 1948 influenced both international relations and
municipal law which lcad to the establishment of particular customs of
a narrow scale of application. They were object of factual contestation by several
groups of states (c.g. socialist or islamic). Because of that reason numerous
universal and regional treatics were concluded, of general and special character
with respect of the subjects (i.a. the Convention on the Rights of Child) and

19 Cf.0.Schach ter International Law in Theory and Practice, 336 (1991).

2 Ibidem, at 337.

2V Jbidem, at 337 — 338. Less optimistically L. He n k i n: Human Rights, in: EPIL Instalment
8, at 270 (1985); Th. Meron, op. cir., at 91.

22 0,Schachter. op. cit, at 338 - 340; Th. M e r o n. op. cit., at 94 — 135,

2 Barcelona Traction, Light and Power Company Ltd., ICJ Rep. 1970, at 32. Also other
decisions of the Hague Court on this question are not clear — see: the case concerning Military
and Paramilitary Activities in and against Nicaragua, ICJ Rep. 1986, at 134.
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protected objects (i.a. International Convention on the Elimination of All Forms
of Racial Discrimination of 21 Dccember 1965)

These treatics, and to a certain extent, resolutions of international organi-
zations, in particular thosc adopted after the fall of communism in the USSR
and Central and East Europcan states, and democratic changes in Africa, Latin
America, and Asia connected with it, influenced to the larger extent international
relations and gradually contributed to the development of the customary law of
human rights.? Though dynamic, this process has not yet been accomplished. In
effect one can spcak of general customary law as the course of intcrnational
obligations in the ficld of human rights, cxcept for the narrow group of rights
(like the right to life, freedom from torture and inhuman and humiliating treatment
and punishment, frecdom from slavery and personal scrvitude, the right to lcgal
personality, frecdom [rom arbitrary punishment, frecdom of thinking, conscience
and religion) cxclusively de lege ferenda.

However, it seems that it is easier 10 accept regional customary law as the
source of obligations in the ficld of human rights. So the Inter-American Court
of Human Rights dcclared in the advisory opinion of 14 July 1989 on the inter-
pretation of the American Declaration that the Declaration produces legal effects
even, if it is not an international treaty.

Customary law is non-significant source of obligations in the domain of
human rights. The weakness of this source becomes cvident in particular at the
contecmporary stage since one cannot authoritatively state that it seriously influ-
ences the character of state obligations in this ficld. In particular, it does not
generate the stratification of these obligations and docs not create the interna-
tional legal personality of human beings.

1.3. An asymectry of influcnce of the sources of international law upon the
character of state obligations in the ficld of human rights can be observed. The
specific character of thesc obligations is gencrated by treaties while customary
law plays a subsidiary role, limited to enlarging the scope of the influence of the
treatics upon the statcs non-partics and to assuring possible measures of pro-
tection not provided by international agreements.?’

The influcnce of treatics upon the character on obligations depends of the
object of the regulation. The specific character of the obligations consists prima
facie in the cocxistence of two kinds of state obligations: towards individuals
subject to their jurisdiction (which are unknown in classical international law)

24 660 UNTS 195.

25 According to the ICJ. multilateral conventions may have an important role to play in re-
cording and defining rules derived from custom, or indeed in developing them. Such a treaty
should be of the normative character, and its contents should be accepted by the overwhelming
majority of States. C[. the Continental Shelf (Libya v. Malia) case, ICJ Rep. 1985, at 29 - 30.

26 Interpretation of the American Declaration of the Rights and Duties of Man within the
Framework of Article 64 of the American Convention on Huwman Rights, advisory opinion
OC-10/1989, IJACHRA, Series A (Judgments and Opinions), further quoted as: JACHRA, at 50
(1989).

7 0.Schachter: op. cit., at 335.
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and towards the other state partics (o the treaties (including a competence to act
without indicating any particular Icgal interest) concerns — simplifying the issue
to a'certain extent — de lege lata exclusively the obligations derived from the
political and civil rights, and only de lege ferenda the obligations stemming
from the economic, social and cultural rights.

2. Defining the essence of the particular character of international legal
obligations in the ficld of human rights.

The opinion on the particular character of the obligations resulting from the
certain human rights norms is confirmed and developed by the practice of
international organs implementing human rights. For example, the Human Rights
Committce stated in the case V. Setelich v. Uruguay of 24 October 1981 thatLa
theése selon laquelle le Pacte international ainsi que le Protocole ne vise que
les Etats en tant que sujets de droit international et que ces lraités ne sont
donc directement applicables aux particuliers, est dénuée de fondement juri-
dique deés lors qu'un Etat a accepté la compétence du Comité pour recevoir et
examiner des communications émanant des particuliers en vertu du Protocole
facultatif.*® The Committce expressed implicite the view that the Covenant on
Civil and Political Rights is the source of the intcrstate obligations and of the
obligations between the state and individuals.

The opinion on the particular character of obligations in the ficld of human
rights was formulated in morc cxpress way by the Europcan organs. The
Commission stated in its decision of 11 January 1961 dealing with the admissi-
bility of claim (case Austria v. ltaly) that the obligations undertaken by the
High Contracting Parties in the Convention are essentially of an objective
character, being designed rather to protect the fundamental rights of individual
human beings from infringement by any of the High Contracting Parties than
to create subjective and reciprocal rights for the High Contracting Parties.”

The Court declared in the decision of 18 January 1978 inlreland v. UK that
Unlike international treaties of the classic kind, the Convention comprises
more the mere reciprocal engagements between contracting States. It creates,
over and above a network of mutual, bilateral undertakings, objective
obligations which, in the words of the Preamble, benefit from a collective
enforcement. By virtue of Article 24, the Convention allows Contracting States
lo require the observance of those obligations without having to justify an
interest deriving, for example, from the fact that a measure they complain of
has prejudiced one of their own nationals.’® The European organs emphasized
therefore the role of objective obligations as priviledged compared with the
interstaic ones, stated that they are sccurcd by the collective guarantee, and

2 Comm. 63/1979, Pacte international relatif aux droits civils et politiques. Comité des
droits de I'homme. Sélection de décisions prises en vertu du Protocol faculiatif, CCPR/C/OP/1,
vol. I, 107 (1988).

2 Digest of Strasbourg Case-Law relating 1o the European Convention on Human Rights,
vol. I, at 6 (1984).

30 | European Human Rights Reporis 103 (1979).
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remarked that notwithstanding the passage on subjective and reciprocal rights
the state is not obliged to show any legal interest in order to be able to act
because such an interest is established ex lege through the acceptance of the
treaty.

In a similar way the Inter-American Court formulated its position on the
particular character of the obligations concerning human rights in two advisory
opinions 24 of September 1982. In the first opinion the Court said that it is the
purpose of human rights treaties to guarantee the enjoyment of individual
human beings of those rights and freedoms rather than to establish reciprocal
relations between States.®' In the other opinion the Court remarked that modern
human rights treaties in general, and the American Convention in particular,
are not multilateral treaties of the traditional type concluded to accomplish
the reciprocal exchange of rights for the mutual benefit of the contracting
States. Their object and purpose in the protection of the basic rights of in-
dividual human beings, irrespective of their nationality, both against the State
of their nationality and all other contracting States.** The Court confirmed the
remarks made by the Europcan organs and emphasized that the objective
obligations are priviledged because of the object and aim of the treaties, i.e. the
protection of fundamental human rights irrespective of the nationality of a person,
against their own state, and any other state party to the treaty.

One can conclude on the basis of the human rights treaties and the practice
of their implementation that the obligations in this ficld are of specific character
because they can be divided into two categories: objective (on the vertical plane)
aimed at the guarantecing to every human being an effcctive protection against
all states partics to the respective agreements, i.a. through granting international
legal personality to the individuals, and subjective (on the horizontal planc)
between the states. The latter obligations are prima facie of a classical character,
but are in a way modificd by a presumption, in principlc irrcbuttable, of having
a legal intcrest in relation with any other contracting party suspected of violations
of its obligations (in particular of the objective oncs).

These types of obligations arc of different importance, though they are
mutually interrelated. The former are of priority value because of the object
and aim of the treatics, while the latter scrve to secure their implementation,
therefore, being of subsidiary character. The interrelations between both kinds
of obligations appcar also in the gencrally unilateral influence of the objective
obligations upon the subjcctive oncs. In cffect they also become specific (the
problem of the legal interest).

The deflining of the specific character of the obligations in the field of human
rights docs not fully revcat all the particularities which can be found while consi-

3Y Definition of ..Other Treaties™ Subject 1o the Interpretation of the Inter-American Court
of Human Righis, Adv. Op. OC-1/1982, JACHRA, at 41 (1982).

32 Effect of Reservations on the Entry into Force of the American Convention on Human
Rights, Adv. Op. OC-2/1982, JACHRA at 20-21 (1982).
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dering the effects of the obligations and their influence upon the fulfilment of
these obligations and the character and implementation of the responsibility for
their violations.

3. The influence of the specific character of state obligations upon their im-
plementation and responsibility for their violations.

3.1. The exclusion of human rights from the exclusive domestic competence
of states scems to be the most important reflection of the specific character of
the obligations in this ficld. However, the existence and scope of the exclusion
is highly controversial in the international legal writing. The occurring doubts
can be explaincd 1o a small degree only by the interpretation of Article 2(7) of
the UN Charter in connection with Articles 1 al. 3, 55 and 56 (the principle of
non-interference in the internal affairs of states in connection with the obli-
gations of statcs to respect and observe human rights and fundamental freedoms
without discriminations on any ground, such as race, sex, language, or religion).

The dispute concerns both the applicability of Article 2(7) of the UN Charter
and the possible scope of the application. As to the first question, certain authors
maintain that Article 2(7) cannot be applicd with respect to Articles 1, 55 and
56 of the Charter (the obligations in the ficld of human rights are formulated in
the purposes and principles of the Charter, so they are not directly effective and
states arc frce in eslablishing the protection of human rights) while others accept
such a possibility. As to the laticr question, authors accepting the application of
Article 2(7) can be divided into three groups: (1) rejecting any limitation of the
compcetence of the state, (2) accepting the excluding of the competence in toto,
or in the narrow scope, ¢.g. with respect of mass, serious and systematic violations
of human rights, or with respect of rights belonging 1o the category of jus cogens,
(3) leaving the scope of exclusion to state practice.?

Therclore, there is a confusion as to the exclusion of the domestic jurisdiction
of states in the domain of human rights. It results from treating the institution of
exclusive jurisdiction of states as legally homogenous. It seems that one can
differentiate two aspects of the problem: quantitative and qualitative. The former
concerns, if and to what extent human rights do not belong to domestic com-
petence, the latter concerns to what extent human rights are excluded from domes-
tic competence. The former aspect is connected with substantive law while the
latter is concerned with procedural law and with the existence of different forms
of international control. Both aspects are subject to a gradation and are inse-
parable.

Undecr contemporary intcrnational law the principle of respecting the domestic
competence of states is a mixed conventional and customary rule.?* It forbids in

33 Cf. the analysis by G. Guillaume: A commentary to Article 2(7), in: J.P. C o t,
A.Pellet(ed.): LaCharte des Nations Unies, 154 - 155 (1991); R. Bierzanek: Ingerencja
w sprawy wewngtrzae innych panstw (The Interference in Domestic Affairs of other States), 44
Sprawy Miedzynarodowe No. 12, 51 - 52 (1991).

3 Nicaragua Case, ICJ Rep. 1986, at 106.
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substance an arbitrary interference into the domestic affairs of states, and in
particular the illegal use of armed force.3® One cannot treat such an interference
as illegal which is admissible in the light of contemporary international law and
which the state accept through the decision to be bound by international law, in
particular by a trcaty,* beccause every state is, according to the ICJ, capable to
self-limitation in the framework of its sovereignty.??

Human rights certainly belong to the questions whose very essence concerns
the domestic affairs of states. The states concluding such treaties as the UN
Charter, International Covenants on Human Rights etc. and accepling the creation
of customary law of human rights accept also that international law participates
in the formation of their internal life through the mere existence of the objective
obligations. One should emphasize that in the qualitative sense the scope of the
exclusion is difficult to cstablish, as, for cxamplc, the UN Charter contains the
most general clauses on human rights. One could expect that the scope of exclu-
sion will be the largest possible. It occurs, however, that the generality of the
provisions limits this scope, and in certain situations it contributes to the rejection
of the concept of exclusive competence of states a limine. The substantive scope
of the exclusion could be defined more precisely with respect to particular treaties
in the ficld of human rights, buteven in such a case doubts can occur in connection
with e.g. an extensive interpretation of human rights norms by the competent
implementing organs. On the contrary, it is difficult to define the scope of exclu-
sive domestic competence of states with respect of customary rules.

The regulation of individual rights and freedoms by intcrnational law is the
starting point in proving that this subject docs not belong to the exclusive
competence of states. It is, however, not sufficient, because the matters generally
belonging to domestic competence can also have certain international aspects.®®
Therefore, it is nccessary to consider the qualitative aspect of the exclusion.

It scems that the minimum standard of exclusion is connected with
a possibility of discussing the problems of respect for human rights in the par-
ticular state in an international forum, in particular by the organs of interna-
tional organizations, of investigating the situation within the particular state in-
cluding fact-finding proccdures, and of passing resolutions dealing with the
violations of human rights by that state.*® The higher standard is connected with
the rights to review periodic reports on the implementation of the obligations

35 Intervention is wrongful, when it uses methods of coercion in regard to such choices,
which musi remain free ones. So the 1CJ in the Nicaragua Case, ibidem, at 108; see also: generally
108 - 110.

3 1In the case concerning Elettronica Sicula S.p.A. (ELSI) (USA v. Italy) the 1CJ decided
that Arbirrariness is not so much something opposed to a rule of law, as something opposed to
the rule of law. Cf. ICJ Rep. 1989, a1 76.

37 So the Nicaragua Case, ICJ Rep. 1986, 131.

38 Gee:G.Guillaume,op.cit.. 152-154.

3% Cf. Anticles 13,62, 68 of the UN Charter, Article 23 of the Covenant on Economic Rights.
Article 26 of the European Social Charter, Article 41 of the American Convention, Article 45 of
the African Charter.
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and to make obscrvations directed towards the particular state and pro publico
bono.* These standards arc irreversible in the sense that they must be accepted
together with the acceptance of the treaty. Finally, the highest standard is
connected with the right 1o scttle disputes between states and between the state
and an individual. This standard can be conditional (depending on the declaration
on the recognition of the compctence of a control organ which can be subject to
certain conditions) and reversible (the declaration can be revoked and not
repeatcd).®! Within this standard onc can indicate the less rigorous version that
the decision of the international organ is of conciliatory character (like the pro-
cedures in the framework of the United Nations, Covenant on Civil and Political
Rights, or African Charter) and the more rigorous one according to which the
decision is binding for the parties to the dispute (such a procedure was adopted
in the European and American Conventions).

_The cxclusion of human rights from the domestic competence of states implies
that the states lose the (recdom of regulation within the scope of exclusion, both
in municipal and international relations, and are eo ipso subjcct o intcrnational
control, accepting in particular the claims dirccted against them and bearing in-
ternational responsibility independently of the character of claimant, should it
be an individual (national of the state or alicn) or another state party to the
treaty. :

3.2. The loss of the frecedom of rcgulation of the legal order by the state
implics the obligation to comply with the intecrnational Iegal norms on human
rights within the municipal order. What is the essence of this obligation, in par-
ticular as the Human Rights Committee remarked in its General Observation
No. 3 of 1981 that in principle Article 2 of the Covenant leaves the states parties
the frecdom to decide how to implement the provisions of the Covenant within
their municipal legal orders, within the framework defined by Article 2 al. 1(1).42
It means that international norms at first sight cannot gencrate direct effect with
respect of individuals, i.c. they arc not self-exccuting.** Is such a conclusion
correct?

The practice of international organs often indicates that the main problem
does not consist in proclaiming the rights and freedoms but in securing them an
effective control in order to avoid them becoming illusiary or theoretical. The
obligation to sccure full rcal rights to every person subject to the state’s juris-

40 Cf. Articles 16 ff of the Covenant on Economic, Social and Cultural Rights, Article 40 of
the Covenant on Civil and Political Rights, Article 57 of the European Convention. Articles 21 ff
of the European Social Charter, Article 42 of the American Convention. Article 19 of the Protocol
thereto, Article 62 of the African Charter.

41 The solutions adopted are characterized by considerable diversity — compare e.g. Article
46 of the European Convention, and Article 62 of the American Convention.

42 Obsérvations générales adoptées par le Comité des droits de I homme conformément au
paragraphe 4 de l'article 40 du Pacte international relatif aux droits civils et politiques,
CCPR/C/21/Rev. 1, at 5 (1989).

“P.van Dijk.GJ.H.van Hoof: Theory and Practice of the European Convention
on Human Rights, 12 - 13 (1990).
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diction is what constitutcs a particular manifestation of the special character of
the human rights obligations.

It docs not mean that all states are exclusively obliged to incorporate inter-
national legal norms but that they are obliged to construct their municipal law
in accordance with these norms. What happens, if the state does not fulfil this
obligation? The ficld is open to apply the concept of scif-executing norms. The
state should allow (pati) that the individual could refer to international norms
in the procedurc before the state agencies. Therefore, the state can choose
between three solutions: either it implements international norms on human rights
itself, or it accepts that they are self-cxccuting, or it will bear an international
responsibility.

Certain authors present the opinion that in order to be sclf-executing, the
norms must be unconditional, clear, precise and complcte.* It scems that with
respect to human rights this view is not correct. These conditions are connected
usually with the treaties of a very large scope, with the complicated systema-
tization (e.g. the trcatics establishing the European Communities). The con-
struction of the human rights treatics is simple and the matters are regulated in
one unit. In this context the decision as to an eventual sclf-executing character
of particular provisions is confronted with the fundamental directives of inter-
pretation, it impairs the intention of the parties of the equal treatment of the
rights, and it lcads towards groundless voluntarism. Even, if the norms are not
sufficiently clear, onc should remember that they are defined by subsequent
practice. Every provision protecting human rights (i.c. formulating substantial
norms) is potentially self-exccuting; this potential can be initiated, if the state
remains passive. So the sclf-cxccuting character of the international human rights
norms is the effect of the specific character of the obligations dealing with the
individual rights.

3.3. The specific character of the obligations considered occurs also in the
process of interpretation of the human rights treaties. It is particularly clear, if
one refers to the so-called directive of effectiveness, acting in order to fully
realize rights and frccdoms. A general statement on this question can be found
in the decisions of the Human Rights Committee in the case C. Améndola Massio-
tti v. Uruguay of 26 July 1982. The Commitice declared that the aim of the
Covenanton Civil and Political Rights, and the Additional Protocol thereto is to
supervise the cffective control of human rights and to achieve the elimination of
their violations.*

The intcrrclations between this principle and the specific character of obli-
gations has been confirmed by the European organs. The Europcan Commission
of Human Rights remarked that The question of applying these and other

44 Cf.J.H.Jack s on: Status of Treaties in Domestic Legal Systems. A Policy Analysis, 86
AJIL 327 -329 (1992). On the circumstances favourable and unfavourable to the self-executing
norms see: ibidem, 322 — 326.

4 Comm. 25/78, C. Améndola Massiorti v. Uruguay (1982), Sélection de decisions 1,
at 141.
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commonly invoked principles of treaty interpretation to Human Rights Con-
vention should, however, be answered only after taking into account the special
nature of this Convention.*® The Court stated: In interpreting the Convention
regard must be paid to its special character as a treaty for the collective en-
SJorcement of human rights, and fundamental freedoms ... Thus, the object and
purpose of the Convention as an instrument for the protection of individual
human beings require that its provisions be interpreted and applied so as to
make its safeguards practical and effective ... In addition, any interpretation
of the rights and freedoms guaranteed has to be consistent with ,the general
spirit of the Convention, an instrument designed to maintain and promote the
ideals and values of a democratic society™.*

Finally the Inter-American Court declared that The object and purpose of
the American Convention is the effective protection of human rights. The Con-
vention must, therefore, be interpreted so as to give its full meaning and to
enable the system the protection of human rights entrusted to the Commission
and the Court to altain its ,,appropriate effects”.*®

The principle of effcctivencss inspired by the specific character of human
rights obligations is, thercfore, the principle of purposc. It follows the object
and purpose of the trcaties, i.e. the necessity of respecting cffective rights and
freedoms within the framework of the democratic order. In fact, it is based upon
the constant scarch of just balance between individual and collective interest,
with a certain priority for the individual one.

The principle of elfective interpretation would not be of special character
taking into account that it constitutes a basic element of the teleological inter-
pretation.® It is a specific fecature of the human rights treaties that this principle
has a priority in the process of interpretation. This principle is accompanied by
the peculiar principles of purpose to expand the classical framework of the treaty
interpretation. A principle of cvolution allows for beuter adaptation of human
rights protection to the changing social conditions, and a principle of autonomy
allows the international organs to define the content of particular rights permitting
them to gain a special position which is independent of municipal legal orders
and travaux préparatoircs.’®

46 The Golder case, opinion (1973). | Digest 4 (1984).

“ The Soering case (1989), 161 Publications of the ECHR, Series A: Judgments and
Decisions, 34 (1989).

‘8 Veldsquez Rodriguez v. Honduras, Preliminary Objections (1987). in: Annual Report of
the Inter-American Court of Human Rights 1987 (1988), Annex 1X-A, at 41.

49 Cf. Article 31 of the Vienna Convention on the Law of Treatiesand e.g. G.I. Tunkin
(ed.): International Law 167 (1986).

0 Both principles seem to depart from the general rule according to which a special meaning
shall be given to a term, if it is established that parties so intended (Article 31 al. 4 of the
Vienna Convention). as the practice of the human rights organs often exceeds the primary will of
the parties. See: P. R o 11 a n d: L'interprétation de la Convention, 3 Revue Universelle des
Droits de I'Homme 285 — 287 (1991).
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3.4. Objective, interstate obligations also derive from human rights treaties.
At first sight it secems that they possess typical features of the classical interna-
tional obligations. This impression is misleading to a large extent. In particular,
the traditional international obligations are reciprocal. On the one hand it means
that in the case of serious violations ol the bi- or multilateral treaty other stales
partics to this treaty alfected by the breach, can invoke it as a ground for sus-
pending or terminating the application of the trcaty, as well as a ground for
countermeasures, and on the other hand in the casc of a rescrvation by the state
party, other states partics can objcct to this reservation (Articles 60 and 19 et
seq. of the Vienna Convention of 1969).

The rule formulated in Article 60 of the Vicnna Convention and confirmed
by customary law is subject, however, 10 an important exception. The parties
cannot invoke cven a serious breach of provisions relating to the protection of
the human person contained in treaties of a humanitarian character, in
particular to provisions prohibiting any form of reprisals against persons
protected by such treaties (Article 60 al. 5 of the 1969 Vicnna Convention).

Notwithstanding this clause ccrtain authors express the opinion that the
human rights treatics gencerate exclusively reciprocal obligations. For example,
B. Simma is of the opinion that the only dilference between classical international
obligations, and obligations in the ficld of human rights is that in the case of the
latter the mutual rights of the States parties are not accompanied by any ma-
terial benefits accuring to them and that they can be implemented unilaterally.®!

It scems that this view is not fully correct. Article 60 al. 5 of the Vienna
Convention clearly modifies the reciprocity making impossible in particular the
application of countermcasurcs by the nationals of state X with respect of the
nationals of state Y subjcct to the jurisdiction of state X even in the case of
serious violations of rights of nationals of state X in state Y, whereas counter-
measures arc a typical reflection of reciprocity. Similarly, in the case of the
limitation of interstate relations through a reservation, state X cannot deny con-
ventional guarantees to the nationals of state Y subject to its jurisdiction exclu-
sively on the ground that the relations between both states within the scope of
the particular norm have been excluded.52 So the modification of reciprocity
consists, first of all, of soflening its ncgative cffects which could disadvanta-
geously influcnce the implementation of the objective obligations, and of par-
ticular the rejection of the principle adimplendi non est adimplendum.>

1 B.Simma,op. cit., at 401.

S2T.Burgenthal: The Advisory Practice of the Inter-American Human Rights Court, 79
AJIL 22 - 23 (1985), and Th. M ¢ ro n, op. cir., at 25, who states that Characteristically, siates
do not object 10 reservations made by other states.

53 G.Barile: The Protection of Human Rights in Article 60, Paragraph 5 of the Vienna
Convention on the Law of Treaties, in: Inrernational Law at the Time of its Codification. Studies
in Honour of R. Ago (1987), vol. 4, at 4, writes that the treaties on account of their very nature,
must not reflect the dialeciic of svnallagmaiic obligations.
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Further the limitation of the principle of reciprocity means also that states
cannot subject the acceptance of the declaration on the recognition of competence
of the international control organs to the condition of accepting such declarations
also by other states (with exceptions expressly provided in the treaties), and
that they cannot formulate such reservations which would be directed against
the objcct and purpose of the treaties, in particular against the minimum of
procedural guarantees (c.g. Articles 24, 32 and 57 of the European Convention).
Finally, the reciprocity is limited by the prohibition of subjeccting the imple-
mentation, and observance of international human rights norms to the con-
dition of their implementation, and obscrvance by the other states parties.

~ The reciprocity is reflected by the fact that states in principle can formulate
reservations and objections. They can also claim the observance of international
rules by the other states parties including the obscrvance of rights of their own
nationals. However, this claim should be based upon the preferential standard
defined in the treaty, and not upon the national standard (observe human rights
as formulated in the treaty, and not as [ observe them). Finally, the states can
apply countermeasurces cxclusively, if they are not contrary to Article 60 al. 5
of the Vienna Convention of 1969 and to international law. So the subjective
obligations are to a large extent not reciprocal.

3.5. The most controversial question is whether the obligations of states in
the ficld of human rights because of their specific character belong to the category
of the obligations erga omnes. The ICJ stated in the Barcelona Traction case
of 1970 that an essential distinction should be drawn between the obligations
of a State towards the international community as a whole, and those arising
vis-a-vis another State in the field of diplomatic protection, by their very nature
the former are the concern of all States. In view of the importance of the rights
involved, all States can be held to have a legal interest in their protection;
they are obligations erga omnes. Such obligations derive, for example, in con-
temporary international law, from the outlawing of acts of aggression, and of
genocide, as also from the principles and rules concerning the basic rights of
human person, including protection from slavery and racial discrimination.
Some of the corresponding rights of protection have entered into the body of
general international law (...); others are conferred by international instru-
ments of a universal or quasi-universal character.>*

The judgment of the ICJ is subject to numerous contradictory inter-
pretations and criticism inspired additionally by the recent decisions of the ICJ
and the human rights protection organs. The dispulcs can be presented as a num-
ber of dilemmas: (1) what does the formula obligations erga omnes mean (who
are the parties, should the intcrnational community act through its members ut
singuli or as a whole)?: (2) if obligations erga omnes really exist, can they
derive exclusively from general international law (conventional or customary),
or from particular law as well (c.g. from a multilateral treaty, or regional custom);

54 Barcelona Traction case, ICJ Rep. 1970, at 32.
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who is the party thereto, and what is the difference between the obligation erga
omnes and the ordinary multilateral obligation? (3) whether obligations erga
omnes in the ficld of human rights derive from certain norms only, or from all of
them? (4) what is the relationship between obligations erga omnes, and actio
popularis? 1t is hardly possible to answer all these questions in an exhaustive
manner. However, onc can present some remarks.

It results from the Barcelona Traction decision that the obligation erga
omnes is thc obligation of the state towards the international community as
a whole, which mcans that all states can be held to have a legal interest in
protecting it. According to the Court, the partics to the obligation are the state,
and the intcrnational community as a whole, and the latter subject qualifies the
character of the obligation, it scecms that it docs not constitute the personifi-
cation of the simple sum of states but itrepresents the existence of the collective
interest of the international community (which is emphasized by the expression
as a whole), and cvery state member of this community is interested in protecting
it. At the moment of the crecation of obligation every stalc acquires the legal
interest, and is not bound to present it additionally (except in the case of violations
of norms).

If the obligations erga omnes are decmed to protect a collective interest, it
is not clear why obligations of this kind could not arise on regional or subregional
level. It scems that such a conclusion has been confirmed by the practice of
rcgional human rights organs. So c.g. the Europcan Commission stated that
a Contracting Party, when it refers an alleged breach of the Convention to the
Commission under Article 24, is not to be regarded as exercising a right of
action for the purpose of enforcing its own rights, but rather as bringing before
the Commission an alleged violation of the public order of Europe.>

The Inter-American Court declared in its opinion of 1989 in an even more
expressive manncr that The evolution of the here relevant , inter-American
law” mirrors on the regional level, the developments in contemporary inter-
national law, and especially in human rights law, which distinguished that
law from classical international law to a significant extent. That is the case,
for example, with the duty to respect essential human rights, which is today
considered to be an erga omnes obligation.®

The thesis on the regional obligation erga omnes seems (0 be supported de
lege ferenda by the Draft Articles on State Responsibility. On the one hand, the
draft comments that the universal observance of obligations of fundamental
importance for the protection of human beings constitutes the fundamental interest
of international community (so implicite Article 19 al. 3(c) of the Draft Articles
on statc responsibility),*” and on the other hand, while considering the definition
of an injurcd state, it indicates that in the casc of the violation of a multilateral

5% Austria v. Italy case (1961), 3 YBECIHR 140 (1961).
56 Interpretation of the American Declaration, IACHR A/1989, 45 — 46.
57 Cf. YBILC 1976, vol. Ul (Part Two) 95 ef seq.
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treaty, or customary norm guaraniccing human rights or fundamental frecedoms,
the notion of the injured state means cvery state bound by the treaty or custom
except the violating state (so Article 5 al. 2(e) (iii) of Draft Articles on state
responsibility Part Two).5®

Thercfore, it seems that one can accept the thesis of the existence of regional
obligations erga omnes. Taking into account the weakness of customary law in
the ficld of human rights, these obligations would be above all conventional ¥
The difference between them, and the typical obligations stemming from multi-
lateral treaties will consist in the fact that every state party will have alegal in-
terest in protecting human rights without the necessity to prove it, and in un-
dertaking any action against the violating state it will act on behalf of and in
favour of all the other state partics. The remaining states parties can join the
claim by the acting party but they cannot prescent any claim dealing with the
same issuc themscelves.

There is also a dispute among authors whether the obligations erga omnes
derive from all the norms protecting human rights, or exclusively from some of
them. In the latter case once usually associales these obligations with the norms
of jus cogens protecting the so-called hard core of human rights.® Taking into
account the carlicr remarks onc must cmphasize that the obligations erga omnes
derive also from the international norms other than jus cogens (which means
that the norms of jus cogens also gencrate obligation erga omnes). Therefore,
one can remark that obligations erga omnes come into being principally on the
basis of multilateral treatics (gencral and regional), they stem from all substantive

58 Cf. YBILC (1985), vol. Il (Part Two), 25 - 27.

% Th. Meron, op. cir.. at 194 — 195 writes: Following the judgment in Barcelona Traction,
and perhaps under i1s influence, there has been a growing acceptance in contemporary
international law of the principle that, in addition to the increasing number of human rights
agreements graniing each siate party locus standi against the other states parties regardless
of the nationality of victims (conventional erga omnes), all states have a legitimate interest in,
and the right 1o protest againsi, significant violations of customary human rights regardless of
the nationality of the victims (customary erga omnes). Eo ipso the obligations erga omnes do
not infringe the principle ius facit inter paries.

® Cf. e.g. P. W e i I: Towards Relative Normativity in International Law? 77 AJIL 430
(1983). Incidentally it is worth to remark that the idea of identifying the norms of jus cogens with
the hard core of human rights does not seem correct. The comparing of the treaty clauses forbidding
derogation is based upon the false conviction that one can compare the regional and universal
treaties. These treaties have been drafted in the different periods of the development of humanitarian
idea. Morcover, not every treaty contains such a clause (vide the African Charter). The idea of the
hard core would without any justification subject the imperative force of the universal norms to
their confirmation on the regional level, and would lead towards the inexplicable division of the
peremptory norms into those constituting jus cogens and those which are not jus cogens (are they
therefore jus dispositivum?). If the concept of jus cogens is based upon the universal norms
(Article 59 of the 1969 Vienna Convention). such a condition with respect to hurnan rights is
fulfilled exclusively by the norms formulated in Article 4 al. 2 of the Covenant on Political Rights.
Regional norms are jus cogens imperfectum and their imperative force is effective within one
region only. under the condition of the conformity with the Covenant. In the international legal
order as a whole they occupy the position between jus cogens and jus dispositivum.
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human rights norms contained in such treaties, and they can be implemented in
the framework of the procedures legally provided by thesc treaties.

Obligations erga omnes arc of substantive character. The existence of pro-
cedural norms is indispcnsable in order to implement them. Ex hypothesi it scems
that these obligations arc connected with actio popularis. However, the ICJ in
the judgment in the South-West Africa casc of 18 July 1966 rejected actio po-
pularis as not existing under international law at present.®! One can suppose,
however, that in connection with the formation of the pcremptory norms of human
rights it will be accepted, subject to the condition that it will not be extended to
any other claims. At the present stage of development of the international law of
human rights actio popularis is restricted 1o conventional obligations.®? Finally,
the specific character of human rights obligations means that they acquire the
erga omnes character.

3.6. Obligations erga omnes as protecting collective values are in a way
obligations of solidarity. This idea has been confirmed by the Institut du Droit
International in its resolution La protection des droits de "homme et le principe
de non-intervention dans les affaires intérieures des Ltats of 1989. The
resolution reads in Article 1 that from the obligations erga omnes derives un
devoir de solidarité entre tous les Etats en vue d’assurer le plus rapidenient
possible une protection universelle et efficace des droits de I’homme.%

This rcasoning secems to correspond directly with the international law in
force. In the prcambles to the Covenants (al. 4) we find the confirmation of the
obligation to support the general and effective respect of human rights and
freedoms, based upon Articles 1,55 and 56 of the UN Charter. Article 2 al. 1 of
the Covenant on Economic, Social and Cultural Rights obligates the states partics
to sccure gradually the full enjoyment of rights through international assis-
tance and co-operation. Article 4 of the Covenant on Civil and Political Rights
subjects the right of the states to derogate from certain guarantees of human
rights to the conditions of conformity with intcrnational law and of control by
the UN and other states parties. The prcamble to the Europcan Convention states
that human rights belong to the common heritage of the states parties, and the
ideals of justice and pecacce in the world are realized i.a. through the common
understanding and observance of Human Rights; the Convention is supposed
to express the collective enforcement of these rights (al. 4 - 5). The European
Social Charter should be realized by all appropriate means, both national and
international in characier (Part 1, in capite). Also Article 26 of the American
Convention and Article 1 of the Protocol thereto, and in particular al. 4 of the
preamblc to the African Charter, refer to the obligation of international coope-
ration.

6! ICJ Rep. 1966, a1 47. Cf. H. Thi r 1 wa y: The Law and Procedure of the International
Court of Justice 1960 — 1989, Part One. 60 BYBIL 97 (1989).

2 See: Barcelona Traction, ICJ Rep. 1970, 47.

63 The text reproduced in 25 FdJ 136 et seq. (1989).



ON THE SPECIFIC CHARACTER OF STATE OBLIGATIONS IN THE FIELD... 133

It seems that one can establish certain standards of international solidarity
in this context. The cooperation and support, as well as the cooperation with
a compctent international organizations constitute the minimum standard.
A higher standard is created by the collective control structure (the organs created
by the treaties), and the highest one by the possibility of undertaking a collec-
tive enforcement action, in particular in the form of sanctions of international
organizations (suspension of membership, exclusion from membership, use of
armed force) in the case ef particularly grave breaches of human rights. The
minimum standard is founded upon both conventional and customary basis, while
the higher standards arc of optional character and must be expressly provided
by treatics. So interstate obligations in the ficld of human rights require solidarity
in action and rcaction.%*

3.7. The subjective obligations in the ficld of human rights are governed by
the rule ius facit inter partes (Article 34 of the 1969 Vienna Convention). Its
binding force in the domain of individual rights is weakened to a considerable
degree. The European Court decided that the decision by a Contracting State to
extradite a fugitive may give rise to an issue under Article 3, and hence engage
the responsibility of that State under the Convention, where substantial grounds
have been shown for believing that the person concerned, if extradited, faces
areal risk of being subjected to torture or to inhuman, or degrading treatment,
or punishment in the requesting country (not party to the Convention - C.M.).%
It secems that this argumentation can be de lege lata extended to the other
peremptory rights, and de lege ferenda upon all remaining rights of individuals.
The obligations considered above gain priority over the traditional international
legal obligations in the sphere of enforcement.

3.8. The specific character of human rights obligations is reflected also in
the responsibility for their violations. In traditional international law the state
is responsible for the violations of obligations imputable to it.% Such a general
approach to the fundamental rule of state responsibility gives rise to disputes as
to the grounds of responsibility (fault or risk) and its premises (the violation of
international obligation and imputability are gencrally accepted, but the inclusion
of damage is disputable: the ILC is of the opinion that damage constitutes an
inherent element of the violation).5

In the ficld of human rights the principles of responsibility are not clear,
though it scems that with respect to objective obligations it is based on risk (the
state is responsible for the simple fact of violation).®® On the contrary, the indi-

64 A.a.. Article 2 al. 3 in fine of the resolution.

5 The Soering case (1989), ECHR Publ. A/161, 35 - 36.

% Cf. Draft Articles | — 4 on State Responsibility, Part One, YBILC 1973, vol. II, 173 ff.

7 Quoted by Th. M ¢ r o n, op. cit., 207 - 208.

8 Cf. the Report of the European Commission in the case Forti er al. (1980), Digest
4 (1985), 415; the decision of the European Court in the case Young, James and Webster (1981),
ECHR Publ. A/44(1981), 20: the judgments of the Inter-American Court of 29 July 1988 in the
case Velasquez Rodriguez v. Honduras (1988), IACHR, Serics C (Decisions and Judgments),
No. 4, at 151 and 154 (1988).
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vidual would be unablc to prove its rights. It is certain that the existence of da-
mage docs not constitute a premise of responsibility. The scope of responsibility
is extended to cascs in which no damages occur, which is especially visible with
respect to the so-called potential violations (the de facto possibility of the appli-
cation of a bill, or exccution of particular decision concerning an individual).%®
This institution results from the extention of the scope of the responsibility of
states upon the real risk of violation of rights. A serious breach on a widespread
scale of the obligations in the ficld of human rights is decmed to be an interna-
tional crime (Article 19 of the ILC Draft on State Responsibility, Part One).

Under traditional international law, the state is responsible for its own acts,
i.e. the acts and omissions of the state organs and private persons acting in
such a quality, also wltra vires, in the framework of the due diligence.” This
scheme is fully confirmed in the ficld of human rights; it is cven aggravated
by empha-sizing that it is irrclevant which state agency violates the right and
under what circumstances — the acts must simply rcflect the execution of the
sovercign power.”! The responsibility of the state in the case of the infringement
of objective obligations is sharpened also by the impossibility of the reference
to the consent of the bearer of the right infringed as the circumstance precluding
wrongfulness. Any limitation of rights in the casc of the state of necessity, or
extreme distress must conform to the respective provisions of the human rights
treaties.”?

The important change in the regime of responsibility consists of the fact that
in the case of the claim connccted with the violation of the objective obligation,
the burden of proof passes to the state perpetrating the violence contrary to the
rule ei incubit probation qui dicit, non qui negat. Such a solution is connected
with the in principle uncqual position of the partics, and occurs on the onc hand
in the existence of legal norms adopting the presumption pro victima,” and on
the other hand, in the obligation to cooperate in good faith with the competent
control bodics in explaining all complaints of the claimant and providing it with
all necessary information concerning the case.™

% So the decision of the European Court in the cases Groppera Radio AG (1990). ECHR
Publ. A/173 (1990), 20; Klass et al. v. the FRG (1978), ECHR Publ. A28 (1978), 18; Soering
(1989), ECIHR Publ. A/161 (1989). 35.

70 Articles 5~ 11 of the IL.C Draft on State Responsibility, YBILC 1974, vol. 11, Part One,
277 ff; see also: the Hostages case. ICJ Rep. 1980, 29 - 31.

N Zimmermann and Steiner case (1983), ECHR Publ. 66 (1983). 13; Comm. 52/1979,
D. Saledzs de Lopéz v. Uruguay., Sélection de décisions I, at 94.

72 Cf. Article 29 of the TLC Draft on State Responsibility, Part One, YBILC 1979, vol. I (Part
Two), 109 er seq.

 Cf. the regulations of the European Convention using the expressions accepting the
exceptions and limitations to the guarantees of respecting the rights —e.g. Articles 2 al. 2, 4al. 3,
5 al. 1, and in particular al. 2 of Articles 8 — 11 of the Convention.

74 Article 5 al. | of the Additional Protocol to the Covenant on Political Rights, art. 28 al.
1(a) of the Europcan Convention, Article 48 al. 1(a) of the American Convention.
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The dual character of state responsibility for the violations of human rights
is another cffect of the specific character of the obligations in this field. The
responsibility for the violations of the objective obligations is of acompensatory-
corrective character while the responsibility for the infrin gements of the
subjective obligations — to the contrary — of corrective-compensatory character.
It means that in the case of violation of the rights of the individual the state is
obliged 1o redress damages by the payment of compensation and to climinate
the source of the violation,” while in the case of the violation of the subjective
obligation the state is obliged to pay compensation to the individual exclusively,
if the victim of the violation can be personally, identified and the claiming state
acts in favour of such person.” Furthermore, what is particularly important, the
state is responsible for the implementation of its obligations first of all towards
its own nationals, and not only towards the alicns as provided under traditional
international law.

Finally one must remark that contrary to the suggestions by certain authors’’
procedural systems of the vindication of claims under international law constitute
sclf-contained regimes neither in the sense of the legal basis of control nor from
the point of view of the rights provided for the individuals and states, though.the
conventional systems of protection are implicite or explicite preferred by the
partics.”® The protection of rights in the case of objective obligations is of
subsidiary character and certain extra-conventional methods of the settlement
of disputes can be used (c.g. the disputes arising from the Covenant on Economic,
Social and Cultural Rights can be resolved within the UN system, the disputes
from the European Convention in the framework of the Council of Europe, etc.).

4. Concluding remarks.

The state obligations in the ficld of human rights are denoted by their
important particularity in comparison with traditional international legal obli-
gations. The specific character is marked by the exclusion of human rights from
the domestic competence of states within the scope defined by the treatics, by

75 Cf. Article 50 of the European Convention and Article 68 al. 2 of the American Conven-
tion. The compensatory-corrective obligations derive also from the Covenant on Civil and Politi-
cal Rights ~ so the practice of the Human Rights Committee ¢.g. Comm. 162/1983 O. Ber-
terrechie Acosta v. Uruguay (1988), 44 Rapport du Comité des Droits de I' Homme (1989), 197,
Comm. 203/1986 R.T. Munioz Hermoza v. Peru (1988), ibidem, 218, etc.

76 Ireland v. UK (1978). I European Human Rights Reports 106 (1979).

77 E.g. K. Ze man e k: The Unilateral Enforcement of International Obligations, 47 Za6RV
41 (1987). As to the notion of the self-contained regimes, cf. the Hostages case, ICJ Rep. 1980,
40. Sce: in particular Article 40 of the Covenant on Civil and Political Rights.

7% See: Article 62 of the European Convention and the Nicaragua case, ICJ Rep. 1986, 134,
where the ICJ declared that However, where human rights are protected by international
conventions, that protection takes the form of such arrangements for monitoring or ensuring
respect for human rights as are provided for in the conventions themselves. The protection of
human rights under customary law should be implemented by using the methods appropriate for
respecting human rights. So rthe protection of huinan rights, stricily humanitarian objective,
cannot be compatible with the mining of ports, the destruction of oil installations, or again with
the training, arming and equipping of the contras. Ibidem. 134 — 135,
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the sclf-exccuting character of the norms, the special methods of interpretation,
the non-reciprocal character of interstate obligations and their erga omnes effect,
in the character of solidarity, in the weakening of the effects of the inter partes
rule, and finally in the enlarging and strenghening of state responsibility.

In this ncw way realizing the idcas of humanism and solidarity the inter-
national law of human rights endcavours to contribute to form the world order.
It must be acknowlcdged that it plays the avant-garde role in this process, even
if this instrument is not always sufficicntly cffective.
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Universal Protection of Minorities
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Since the 16" century States have been trying to solve the problem of mino-
rities by concluding treatics and conventions or later, within the framework of
international organizations, by establishing special legal bodies and a specific
international mechanism for protecting and promoting the rights of minorities
as well as avoiding internal and external conflicts.

This paper intends to present some world — wide attempts at solving minority
problems within the last scventy five years.

I

The concept of "minority” is onc of the most complicated issues in inter-
national law. The term “minority” is, without being defined, used in major docu-
ments. Moreover, international law refers to various kinds of minorities, for
example: “cthnic”, "racial”, "religious”, "linguistic”. It means that.only persons
who are members of a given minority because of their race, nationality, ethnicity,
religion, mother tonguc arc protected by international law. Such rules do not
refer for example to sexual minoritics.

Sometimes indigecnous populations are bracketed with minorities, but gene-
rally, they are regarded as a separate issuc by international law. Indigenous po-
pulations may constitute minoritics in certain circumstances but due to their
history and separate cultural patterns, social institutions, different economic
situation and own legal systcm they should be excluded from the minority defi-
nition.!

Two ILO Conventions dcal with rights of indigenous people — the Conven-
tion on Indigenous and Tribal Populations No.107 of 1957 and the Convention
No. 169 Concerning Indigenous and Tribal Peoples adopted in 1989.2

The term “peoples™ used in the ILO Convention No. 169 was earlier used in
the Declaration on the Granting of Independence to Colonial Countries and Peop-
les of 1960 and, what is most important, in the UN Charter (Articles 1(2), 55)
and in two identical first Articles of two International Covenants on Human

! UN Doc. C/CN.4/Sub.2/186/7; Add.1(vol.2) par.379; M.Cobo Report.

2 1LO Convention No.107, 328 U.N.T.S 247; 1LO Convention No. 169, 28 .LL.M. 1384
(1989); M.N. S h a w: The Definition of Minorities in International Law. in: The Protection of
Minorities and Human Rights, 13 - 16 (1992).
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Rights of 1966. The above — mentioned Articles declare: " All peoples have the
right to sclf — state determination. By virtue of that right they frecly detcrmine
their political status and freely pursue their economic, social and cultural deve-
lopment.” Neither the UN Charter nor the Covenants explain the term "peoples™
and for that rcason it is controversial whether minorities can be the peoples and
if they have the right to sclf-determination. It seems that the term “peoples”
refers only to inhabitants of the non-self-governing territories® which Chapter
IX of the UN Charter refers to. According to the study claborated by A.Critescu,
the term “pcoples™ points out Lo people possessing clear identity and own identity,
stresses their strong connection with a territory (in the case of minorities, their
ethnicity is more emphasized than territorial aspects) and such "people should
not be conluscd with ethnic, religious or linguistic minoritics, whose existence
and rights are recognized in Article 27 of the ICCPR.™

The meaning of "pcoples™ in the wider, sociological scnse is unacceptable
due to practical rcasons. It is impossible to authorize undcr international law all
groups to crcate their own State.

It can be concluded that the term "peoples™ does not refer to minoritics, so
minoritics are not entitled to the right to self-determination under international
rules. On the other hand, it cannot be ruled out that minorities can be entitled to
the internal right to sclf-determination which is described as full participation
in political, ecconomic, social and cultural life of a given country in accordance
with its constitutional structure. Generally, however, these matters are beyond
the interest of international law.

Despite having scparated the terms "indigenous people™, "peoples” and “mi-
norities”, the construction of the definition of a minority is hardly possible any-
way because of complexity of the issue.

First attempts at defining minorities were made by the Permanent Court of
International Justice in the Greco — Bulgarian Communilies case referring to
the multicmigration of the Greco — Bulgarian communitics. According to the
Court: "«community» is a group of persons living in a given country or locality,
having a race, religion, language and traditions of their own and united by identi-
ty of race, religion, language and traditions in a sentiment of solidarity, with
a vicw to preserving their traditions, maintaining their form of worship, ensuring
the instruction and upbringing of their children in accordance with the spirit and
traditions of their racc and rendering mutual assistance to each other.™

Working up of the definition was continued by the Sub-Commission on the
Prevention of Discrimination and Protection of Minorities after the Second World
War. The most significant suggestions to the minority definition were surrendered

3 Notevery non-self-governing territory was taken into consideration, for example Hong-
Kong.

*A.Cristescu: . The Right to Sclf-determination: Historical and Current Developments
on the basis of United Nations Instruments™ (1981), UN.Doc.E/CN4/Sub.2/404/Rev. 1 at par.
279.

$ PClJ 1930, Ser.B. No. 17, at 19.
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by the Secretary General in his memorandum in 1950 and the Sub-Commission
in its early years, in 1953. The memoradum dcalt first of all with origins of
minorities and Icss with the definition.® The Sub-Commission proposed: ”...the
term minority includes only thosc non-dominant groups in a population which
possess and wish o preserve stable ethnic, religious or linguistic traditions or
characteristics markedly different from those of the rest of population; such
minoritics should properly include a number of persons sufficient by themselves
to prescrve such traditions or characteristics; and such minoritics should be loyal
to the State of which they are nationals.™’

More than twenty five years latter, in 1979 the special rapporteur of the
Sub-Commission - Professor F. Capotorti published his report: ”Study on the
Rights of Pcrsons Belonging to Ethnic, Religious and Linguistic Minorities™ in
which he pointed out that the universally accepted definition of minority is
avery diflicult task because there are too many aspects to be considered. Despite
of that difTiculty Profcssor F. Capotorti defined a minority as: " a group nume-
rically inferior to the rest of the population of a State, in a non-dominant position,
whose mcmbers — being nationals of the State — possess cthnic, religious or
linguistic characteristics differing from those of the rest of the population and
show, if only implicitly, a sense of solidarity, dirccted towards preserving their
culture, traditions, rcligion or language.™®

The delinition of the minority included in the draft of the UN Convention on
Rights of Persons Belonging to National, Ethnic, Religious and Linguistic
Minoritics of 1979%is based on the dcfinition submitted by F.Capotorti.

A different point of view is presented in the other study submitted to the
Sub-Commission by Jules Deschenes in 1985. He described the minority as
"a group of citizens of a State constituting a numerical minority and in the non-
dominant position in that State, endowed with cthnic, religious or linguistic cha-
racteristics which differ from those of the majority of the population, having the
scnse of solidarity with onc another, motivated, if only implicitly, by a collec-
tive will to to survive and whosc aims to achieve equality with the majority in a
fact and in law.”'® This proposition of the dcfinition is closer to the advisory
opinion given in 1935 by the Permancnt Court of International Justice in the
Minority Schools in Albania case'! in which the Court stressed the necd to en-
sure for the minorities cquality not only in law but in fact, as well. Moreover, it
scems that the Declaration on the Rights of Persons Belonging to National or
Ethnic, Religious and Linguistic Minorities'? adopted on 18 December 1992

S F.Capotorlti:  Study of the Rights of Persons belonging to Ethnic. Religious and
Linguistic Minorities™; UN.Doc. E/CN.4/Sub.2/384. Add. I The Concept of Minority, at 7.

7 UN.Doc.E/CN.4/64/Annex I, Res. IL

$F.Capotorti:,Studyon...”, Add. I, The Concept of Minority, at 10.

? UN.Doc.E/CN.4/1983/66.

10 UN.Doc.E/CN.4/Sub.2/1985/31.

' PCIJ 1935,Ser.A/B, No. 64, at 17.

12 Text of the Declaration 47/135 of 1992 in: ,,Human Rights. A Compilation of International
Instruments (First Part)”, 140 (1993).
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confirms this rule which it expresses in its Article 2 (2). The Article
claims:”Persons belonging to minoritics have the right to participate effectively
in cultural, religious, social, economic and public life”.

The issues such as citizenship of persons belonging to the minorities, non-
dominance of such groups and their numbers are the main subject of the opinions
of States submitted to the draft of the Convention. There is no agreement among
them as to what makes the constructing of the universal binding definition of the
minority impossible.

It can be concluded that in spite of complexity and diversity, the problem of
the lack of the minority dcfinition has absorbed the attention of States and
international organisations for more than sixty years. It seems to be obvious be-
cause without defined conception of a "minority”, it is impossible o point out
who is entitle to enjoy the rights and dutics of persons belonging to such a group.
However, sometimes the attempts to work out the minority definition caused
negligence of the work on the rights of persons belonging to minoritics. Asbjorn
Eide who in 1991 submitted to Sub-Commission the study "Possible Ways and
Means of Facilitating the Pcaceful and Constructive Solution of Problems In-
volving Minorities™ in which he wrote: "If [ were to start my task with a working
definition I would not be able to carry out the study.™"?

I

The development of the international protection of minoritics can be divided
into three periods:

1. During the first period (before 1919), which is called the “early period”,
states incorporated into treatics protective clauses concerning mainly religious
minoritics. Since the 16™century scveral treatics containing such clauses were
concluded.!* Both kinds of treatics (signed by Christian and non-Christian States)
granted with various groups mainly frcedom of faith and sometimes other civil
rights.

3 UN.Doc./CN.4/Sub.2/1991/43.

¥ There were among them: the Augsburg Peace Treaty (1555); the Treaty of Westphalia
(1648) granting religious rights to the Protestants in Germany; the Treaty of Oliva (1660) in
favor of the Roman Catholics in Livonia; the French-Spanish Treaty of Nijmegen(1678); the Treaty
of Ryswick (1697) which protected the Catholics in territories which had been ceded by France to
Holland; the Treaty of Paris (1763) concluded between France, Spain and Great Britain protecting
the Roman Catholics in Canada; the Polish—Russian conventions of 1767 and 1775 in favor of
dissidents in Poland; the Treaty of Vienna (1815) which provided for religious minorities certain
civil rights; the Treaty of Berlin (1878) concerning the rights of Turks, Greeks and Romanians
under Bulgarian rule; the International Convention of Constantinopole (1881) protecting Muslims
under the Greek law. These trcatics were mentioned in: L. Ge lbe r g: Prawo miedzynarodowe
i historia dvplomatyczna.51 (1954); A. M ichalsk a: Prawa czlowieka w systemie norm mie-
dzynarodowych, 11 (1982): N. L ¢ r n e r: Group Rights and Discrimination in International
Law, 9 (1991);J.Symonides: . Collective Rights of Minorities in Europe” in: The Changing
Political Structure of Europe, 107 (1990); J. W ini ar sk i: Wybdr irédel do nauki prawa
miedzynarodowego, 7- 8 (1938).
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The 19" century clearly differs from the first three hundred years of the
“early period”. In the 19" century, besides religious groups, the term "national”
and "ethnic” minoritics appears in some international acts. This is a period of of
new nations being born and the fight for national independence. States attempted
to avoid cthnic tensions cither by adoption of domestic regulations ensuring
equality of all nations and ethnic groups (like Austria and Hungary in their
constitutions of 1867 and 1868), or by concluding multilateral conventions during
great conferences, for example in Vienna (1815), Berlin (1878) or Constantinople
(1881). However, no cfficicnt systcm and no protective mechanisms were
established and the protcction of minorities, as previously, was only partial. In
that period diplomatic intervention (humanitarian intervention) was used by big
powers secmingly in favor of some minoritics, but in fact, it was only a pretext
for expansion.

2. The sccond period is connected with the system established by the Treaty
of Versailles afier the First World War. It is called "the minority treaties system™.
The Allicd Powers did not incorporate any generally binding obligations into
the League Covenant mainly for political reasons. Except for the United States's
the main Powers did not make any attempts to include any provisions for mino-
rities to universal intcrnational documents. They were not interested in binding
themselves by international obligations but on the other hand they acknowledged
that such protcction was necessary in the enlarged and newly - created states.
Ethnic tensions in thesc countries could threaten not only with internal order of
a given state but with all system. Morcover, including the regulation on protecton
of minorities into the gencral binding act could justify the undesirable
interventionist policy. In such situation it was decided that the minority issue
would be solved by the particular minority treaties. This treaty system under the
League of Nations included three types of instruments: a) treatics with particular
States concerning protection of minoritics (the new or enlarged States like Poland,
Czechoslovakia, Yugoslavia, Rumania and Greece concluded such scparate trea-
ties with the Allicd Powers. Alongside there were some local treatics concer-
ning minoritics: the German — Polish treaty on Upper Silesia and local conven-
tions relating to Danzig and Memel: conventions concluded between Greece
and Bulgaria as well as Greece and Turkey regarding exchanges of their minori-
ties): b) provisions on minorities included in gencral pcace treaties (it regarded
defeated States — Austria, Hungary, Bulgaria, and Turkey): c) declarations made
by the newly-created States (Albania, Estonia, Lithuania, Latvia and Iraq were
forced to make such declarations as a condition of their admission to the League
of Nations; Finland had 10 make such a declaration but only regarding the Aaland
Islands).

In May 1919 Germany made only a unilateral declaration on non-discrimi-
nation of minoritics,'® so gencrally this Statc was not bound by any minority

'S W. M c¢ K ean: Eqality and Discrimination under international Law, 14 - 15 (1983).
16 See: K.Jeziorafiski: National Minorities in Europe, 12 (1933).
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obligations on its territory. There was only one exception regarding Upper Silesia
by virtue of Polish — German Treaty of 15 May 1922 but that treaty was conclu-
ded only for the period of fifteen years. According to the Treaty between Poland
and Allicd Powers, Poland had the minority obligations on its all territory but
Germany only on the territory of Upper Silesia. That fact and the expansive,
abusive minority politics of Germany was the rcason for renunciation of minority
obligations by Poland in 1934.

The treatics provided for minoritics, inter alia: the right to life and liberty,
the right to freely excrcisc their religion, the right to use their own language,
the equality of minority schools, the right of establishing their own charitable,
religious and social institutions. The League Council had the possibility of su-
pervision over these obligations thanks to the Guarantee Clause which was the
main provision of cach treaty. The textof Article 12 of the Polish Treaty'” was
a model for the majority of treatics. Under this procedure certain States could
bring allegations of violations of the treaty provisions to the Council of the Lea-
gue which could, in turn, refer such allecgations to the Permanent Court of Inter-
national Justice. Individuals, under certain conditions, had the right to present
their petitions to the Council of the League.

The advantage of the Leaguc of Nations system was the fact that the Per-
manent Court of International Justice took part in the minority proccdure before
the Council of the League. Members of the Council could ask the Court’s opinion
on facts or law. Some matters which were brought before the Court related to
the sui generis Upper Silesia system. Three cases regarding the German minority
on Poland were submitted to the Court. The Administration of Prince von Pless
(1933)'® and the Polish Agrarian Reform and German Minorities (1933)'° were
finally withdrawn but in the Minorities Schools in Upper Silesia case (1928)%°
the Court gave the judgment. Five questions were submitted for advisory opinions,
but of which three once again rclated to the German Minority in Poland: the
Settlers of German Origin in the Territory Ceded by Germany to Poland
(1923),2 the Acqusition of Polish Nationality (1933)%2 and the Access to Ger-
man Minority Schools in Polish Upper Silesia (1931).% Still another matter
related to the Polish minority in the Free City of Danzig — the Treatment of
Polish Nationals and Other Persons of Polish Origin or Speech in Danzig
(1932)** and the Minority Schools in Albania case (1935).%

The minoritics treatics system collapsed. The two decades between the world
wars were marked by political and social conflicts and the recrudescence of

7 L.of N.Doc. C.L.110. 1927, i. 43,

18 pClJ, Ser. A/B. Nos. 52, 54, 59 (1933).
19 pClJ. Ser. A/B. Nos. 58, 60 (1933).

20 pClJ, Ser. A, No. 15 (1928).

2t pClJ, Ser. B, No. 6 (1923).

22 pClJ, Ser. B, No. 7 (1923).

23 pClJ, Ser. A/B. No. 40 (1931).

24 pClJ, Ser. A/B, No. 44 (1932).

25 pClJ, Ser. A/B. No. 64 (1935).
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racistidcology. This system was not able to ensure all minority rights and kecp
pcace. But there were not only political and social rcasons for such a failure.
The treaty system had some technical defects, mainly concerning complicated
and slow procedures. The minority system was closely connected with the overall
inter-war structure of the Leaguce and after its disintegration the system collapsed
with it. However, there were some advantages in this system. For the first time,
the idea of the responsibility of States for all human beings within their territories
was acknowledged. The system established procedural precedents concerning
human rights issues (the petitions procedure) and in this period the concept of
international organizational guarantecs was created.

111

After the Sccond World War almost all treatics, which had been concluded
under auspices of the League of Nations, lost their force. In 1950 the Secrctary
General prescented the report on the minority protection which reffered, among
others, to the legal validity of the minority treaties. He stated:” Reviewing the
situation as a whole, thcrefore, one is led to conclude that between 1939 and
1947 circumstances as a wholc changed to such an extent that, gencrally speaking,
the system should be considered as having ceased to exist.”

In this period concluding minority treatics was unpopular (because of German
exploitation and abuse of the League system) and all minorities were suspected
of being a potential "fifth column”. To some extent the minority problem was to
be solved by the compulsory expulsion. According to agreecments concluded
between 1944 and 1949 millions of people had to leave their homes. Apart from
Serbs, Croats, Czechs, Slovaks, Magyars, there were Germans (fifteen million)
and three million Poles.?” The transfer was to prevent from establishing new
minority groups in the European states were the new borders were sctting. The
compulsory transfer had started before the Potsdam Conference but the Article
XIII of Potsdam Protocol justificd them. There were only two requirements
regarding expulsion — such transfer had to be effected in orderly and humane
manner.

It secemed, that partially because of the expulsion the minority problem lost
its significance. Even more so as the victorious powers decided that in the United
Nations systcm the protection of minoritics would be generally exerciscd by
protecting and promoting individual human rights and freedoms.

Equality and non-discrimination have been established in many binding and
non-binding international acts. The UN Charter in Articles 1 and 55 and the
Universal Declaration of Human Rights?® in Article 2 have guaranteed the uni-

26 Study on the Legal Validity of the Undertakings Conceming Minorities, UN Doc.E/CN.
4/367.

2 P.Thornberry: International Law and the Rights of Minorities, 114 (1992).

28 GA Res. 217 (I1I), UN Doc. A/810, at 71 (1948).
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versal applicability of these two principles. In consequence, persons belonging
to minoritics can cnjoy rccognition as persons in the view of law, equality in
courts and cqual legal protection of the law, the right to fair trial with language
interpretation or translation. These rights are ensured by the Universal De-
claration (Articles 6,7) and the Covenant on Civil and Political Rights? (Articles
14, 16, 26). Declared in the Covenant: freedom of thought, conscience and
religion (Article 18), frecdom of opinion (Article 19) and freedom of association
(Article 22) are also the rules of special significance for minorities. Many other
generally binding acts of international law also deal indirectly with minorities.

Firstly, the Convention on Prevention and Punishment of the Crime of
Genocide of 1948 which extends the protection o minorities but the protection
protects groups only from physical destruction and not from so-called "cultural
genocide™. The Convention on the Elimination of Racial Discrimination of 19653}
provides for "certain racial or cthnic groups™ the ”...equal cnjoyment or exercise
of human rights and frccdoms...” in Article 1, paragraph 4 and in Article 2,
paragraph 2. It protects their social, cultural and economic rights. Similar to
those above but being a non-binding document is the UN Declaration against
Intolerance and Discrimination Bascd on Religion or Belief of 1981.32

Sccondly, there are other important instruments protecting the rights of
women and children and simultancously the rights of persons belonging to
minoritics like the UN Convention on the Elimination of All Forms of Discri-
mination against Women of 197932 or the UN Convention on the Rights of Child
of 1989.%

Thirdly, therc are legal acts drawn up by the specialized agencies of the
UNO. In 1958 the International Labour Organization adopted the Convention
on Discrimination in Employment and Occupation.’® Worth mentioning are also
the UNESCO Convention against Discrimination in Education of 1960,% which
refers to the right of members of minorities to setting up their own schools with
their own language as a language of instruction, and the UNESCO Declaration
on Race and Racial Prejudice of 1978.37

Any special rights ol minorities regarding prescrvation of their identity and
tradition were not mentioned in the United Nations Charter nor even in the
Universal Declaration of Human Rights in spite of the fact that such regulations
seem 1o be nccessary in order 1o prevent minorities from assimilation. However,

29 GA Res. 2200 A. 999 UNTS 171.

30 GA Res. 260 (IH), 78 UNTS 277.

31 GA Res. 2106 (XX), 660 UNTS 195.

32 UN Doc.A736/51 (1981).

33 UN Doc.A/Res/34/180.

34 28 L.L.M. 1457 (1989).

33 362 U.N.T.S. 31 (1958).

36 E/CN.4/Sub.2/210, annex, UNESCO Doc.11C/15.

Textin N. L e rner: .., The UN Convention on the Elimination of All Forms of Racial
Discrimination™, Appendix 3.
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in 1946 there was crcated the Commiission on Human Rights, and later in 1947
the Sub-Commission on Prcvention of Discrimination and Protection of Mino-
rities which played the dominantrole in the preparation of Article 27 of the Co-
venant on Civil and Political Rights. Article 27 declares:

"In those States in which cthnic, religious or linguistic minorities exist,
persons belonging to such minoritics should not be denied the right, in the
community with the other members of their group, to enjoy their own culture, 10
profess and practise their own religion, or to use their own language™. Except
Article 27 of the Covenant there is no universal regulation strictly concerning
the issue of the protection of minorities and from the formal point of view it is
the only one binding trcaty law on a world — wide scale. Article 27 is criticized
for its "scantiness” which raises more problems than it solves.®

Firstly, it is not clcar what the passage “...in community with the other
members of their group...” means. There are different views as to the interpre-
tation of Article 27. Some commentators indicate that Article 27 contains
"elements of group protcction™.¥ Others affirm only the individual protection
given in that article.* Some authors regard it as a reference to the way of using
rights mentioned above.*! It scems that Article 27 has its own double character
and its apparently contradictory clements are exposcd according to a situation
or tendencies but in fact they are two sides of exccuting of a given right. For
example Article 27 refers to rights which can be exccuted individually, like the
right to practise own religion but on the other hand to rights executed in a commu-
nity, like the right to practise this religion with other coreligionists or the right
to establishing own associations.

Sccondly, Article 27 refers to “ethnic, religious or linguistic minorities”
and it lcaves out the term "national” minorities. On the other hand, it does not
offer any suggestions concerning the definition of the minority nor the criteria
that should be applicd to classify a group as a minority.

Thirdly, there is still another problem concerning the character of Article
27. Is its character positive or negative?. In a ncgative understanding no one
should be denied the right to enjoy his culture, to profess and practise his own
religion or to usc his own language and a State should ensure him merely non-
discrimination which mcans “cquality in law”. But such non-discrimination is
as well possible without Article 27. So, it seems that this article was elaborated
in the special purposc. The non-discriminating treatment of minorities does not
ensure them “equality in fact” which requires the positive interpretation of that
article. The "equality in fact” was stressed in the quoted above advisory opinion

33 Ch. Tomuschat ,Protection of Minorities under Art. 27 of the International Covenant
on Civil and Political Rights™, in: Vilkerrecht als Rechtsordnung, Internationale Gerichtsbarkeir,
Menschenrechte, Festschrift fiir H.Mosler, 951 (1983).

¥ T.Modeen: The International Protection of National Minorities in Europe, 108
(1969).

40 Ch. Tomuschat: ,Protection...”, at 954,

41 Y.N. K 1y: International Law and Black Minority in the US, 36 (1969).
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of the Permancnt Court of International Justice of 6 April 1935 on Minority
Schools in Albania. In the light of the advisory opinion given by the PC1J and
other articles of the Covenant, Article 27 should be interpreted in the positive
manner. In 1992 the UN Commission on Human Rights stressed the positive
and broad interpretation of Article 27 in the unanimously adopted Declaration
on the Rights of Persons Belonging to National or Ethnic, Religious and
Linguistic Minoritics.*?

The Article 1 Declaration states: 1. States shall protect the existence and
the national or ethnic, cultural, rcligious and linguistic identity of minorities
within their respective territories and shall encourage conditions for the pro-
motion of that identity. 2. States shall adopt appropriate legislative and other
measures 10 achicve those ends...”.*3The consccutive Articles confirm an active
role of a State towards persons belonging to minorities, especially Article 4.
According to Article 2 persons belonging (o minorities have the right to enjoy
their culture, practisc their religion, use own language in private and in public,
take part in lifc of the socicty, participate effectively in decisions referring to
them on the local and national levels. They have the right to set up and maintain
their own associations and they have the right to have free and peaceful relations
with members of other minoritics and with persons of the same origin but living
in other States.

Undoubtedly the Declaration is the act of great moral significance but it is
only a non-binding document, so its effcctiveness is rather small. It should be
confirmed by the practice of States which may prove their will 1o ensure "the
equality in fact” for minoritics by their intcrnational activity and their internal
legislation. The Mcctings of the Conference on the Human Dimension of the
CSCE are such an expression of the dynamic activity of States but the legal
validity of the documents claborated during these Meectings is not clear. They
cannot be acknowledged as binding acts, they can only be suggestions. In such
a situation, the internal activity of Stales scems to be the most measurable.

Since 1989 the very warm discussion on the minority law has been continuing
in the Polish Parliament. The main issue is a way of ensuring of the minority
rights — by only one general minority act or in different manner. Such minority
act should ensure all rights for all minoritics living in Poland but becausc of the
complexity and diversity of the minority issue, there is always the possibility
that the rights of persons belonging to one or even some minorities would be not
taken into consideration. Morcover, such act can cause undesirable and artificial

42 M. N o wa k: ,The Evolution of Minority Rights in International Law™, in: ,Documents of
the Second Amsterdam International Law Conference ,Peoples and Minorities in International
Law™”, 8 ~10 (1992); R.B. B i 1 d ¢ r: ,,Can Minorities Treaties Work?"”, in:
Y.Dinstein,M.Tabory:,TheProtection of Minorities and Human Rights™, 71, 11 (1992);
N.Lerner ,Group Rights ...",at 12; L.Ehrlich: Prawo miedzynarodowe, 618 (1958).

43 Text of the Declaration 47/135 of 1992 in: ,,Human Rights. A Compilation of International
Instruments (First Part)™, 140 (1993).
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differences in the Polish socicty. It scems, that the particular minority problems
should be solved by deparimental regulations (for example regulations regarding
setting schools), by exccuting international obligations and, first of all, by
applying international standards.

Poland is a Party of the UN Charter, both Covenants and the Optional
Protocol to the Covenant on Civil and Political Rights, the Convention on Pre-
vention and Punishment of the Crime of Genocide, the Convention on the Elimi-
nation of Racial Discrimination, the UN Convention on the Rights of Child of
1989, the ILO Convention on Discrimination in Employment and Occupation
and the UNESCO Convention against Discrimination in Education. Apart from
universal obligations, Poland is bound by regional instruments like the European
Convention for the Protection of Human Rights and Fundamental Freedoms.
Morcover, Poland has been taking part in the CSCE activity ceaselessly since
197s.

Poland is also bound by bilatcral treatics on fricndship and mutual co-ope-
ration which among others contain regulations regarding minorities. In 1991
Poland concluded such a treaty with Germany. That treaty contains comparati-
vely profound regulation regarding minoritics and has bccome the pattern for
the next agreements. Relations with other neighbors were regulated by Poland
initially in declarations and later in treaties which refer to the rights of national
minorities. Poland signed and ratificd treaties with Ukraine, Russia, Belorussia
(all in 1992) and with Czech and Slovak Federative Republic (1991). But now,
after the splitting of the southern neighbor of Poland there is the need to conclude
new, scparate treatics with Czech Republic and Slovak Republic. After long ne-
gotiations the treaty with Lithuania has just been signed (27 of April) 1994.
Morcover, such treatics containing among others minority provisions were
concluded by Poland with Hungary (1991), Estonia (1992) and Latvia (1992).

The Parties of the above mentioned treatics obliged themselves to apply
international standards and they assumed an active attitude towards the minority
protection. According to the treaties the States do not limit their minority policy
only to non-discrimination but they "undcrtake essential activity in order to
realize of the rights of the national minorities..” (Article 15(2) of the treaty
with Latvia and 11 of the trecaty with Ukraine), or "Partics will make efforts to
ensure for persons...” (Article 16(2) of the treaty with Belorussia) or they will
"mutually enablc and facilitate the activity aiming at the assistance for members
of (minority) groups...” (Article 21(2) of the trcaty with Germany).

It scems that the Polish policy on minorities is compatible with interna-
tional standards. Morcover, taking into consideration the literal interpretation
of the bilateral treatics, it is bascd on the active attitude of the State to the mi-
nority issue.
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v

The methods of supervision of States attitude to the living within their borders
minorities can be divided into three groups: political control, consideration of
State reports and judicial or quasi judicial procedures.

The political control is based on the work of Special Rapporteurs or Working
Groups created by Commission on Human Rights. The independent Rapporteurs
examine how human rights in a given country are protecicd, then their reports
are reviewed by the Commission. The Rapporteurs examined the protection of
some rights with reference to the minoritics but no appropriate mandate dealing
solely with the rights of minoritics was set up. The proccdure established by
ECOSOC resolution 1503% cnables inter alia, the participation of NGO-s and
persons representing minoritics in public.

In opposition to the procedure mentioned above, the next method is based on
the human rights standards cstablished in the UN Conventions. By virtue of
some of them the independent experts that constitute Committecs, they are entitled
to scrutinizing State rcports on respective treaties as well as then can consider
State, individual or group complaints. The Human Rights Committee, the Co-
mmittee on Economic, Social and Cultural Rights, the Committce on the Elimi-
nation of Racial Discrimination and the Commitice on the Elimination of Discri-
mination against Women are such monitoring bodies.

The main aim of jurisprudence is solving particular conflicts but to some
extent it can contribute 10 sctting standards in the ficld of human rights protection
and minority rights at the same time. The output of the existing juridical or
quasi-juridical bodies is rathcr modest in the field of minority matiers when
compared with the opinions and judgments of the Permancnt Court of Inter-
national Justice, but the activity of the Committee of Human Rights established
by the Optional Protocol to the Covenant on Civil and Political Rights is worth
of special attention, more so as Poland has become a party to the Protocol since
February 1992.%

According to the Protocol, the procedures before the Committee are not very
complicated. Individuals whose rights included in the Covenant are being violated
by the Statc may submit complaints to the Commitice. The Committee of 18
independent members is entitled to check the admissibility of complaints. The
claims cannot be anonymous, nor can be an abusc of the right of submission.
They cannot be incompatible with the provisions of the Covenant as well. Apart
from these requircments an applicant has to show that he has exhausted every
domestic remecdy and that the same matter in not simultaneously being considered
by any other international body. It is only individuals that have the right to
submit communications rclating to their individual and executed in the community
rights. Groups and organizations arc deprived of the right to lodge a complaint.

44 ESC Res. 1503 (XLVII) (1970).
45 Entered into force 07.02.1992 and has become effective since 1st of May.
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(It seems to be an argument for the individual character of the protection of
minoritics). If the communication has been accessed as admissible, the State
has six months to take a stand towards the complaint. The procedures are gene-
rally written in form and are confidential but it does not excluded hearings and
personal appearances of applicants before the Committee. The conclusions given
by the Committee are published in the annual report to the UN General Assembly.

First time the Committce considered the case of a person belonging to a mi-
nority in 1981 — Lovelace v. Canada. A Maliseet Indian, who first married and
than divorced a non — Indian Canadian, complained that by getting married she
lost, according to the Indian Act, the right to return to the reservation and to live
"in community with the other members™ which was incompatible with Article
27 of the Covenant. The Commitee stated: “Persons who were born and brought
up in the rescrve, who have kept ties with their community and wish to mantain
these tics must normally be considered as belonging to that minority within the
meaning of the Covenant. Since Sandra Lovelace is ethnically a Maliseet Indian
and has only been absent from her home reserve for a few years during the exis-
tence of her marriage, she is, in the opinion of the Commitee, entitled to be re-
gard as «belonging» to this minority and to claim the benefits of Article 27 of
the Covenant™.* Morcover the Committee in its Views suggested that Canada
should amend the Indian Act. In 1990 the Commiittee found another violation of
Article 27 in the case Lubicon Lake Band (Ominayak v. Canada). This case
related to traditional rights of Canadian Indians to hunting and fishing. The Co-
mmittee recognized that Article 27 should include “the right of persons, in
community with others, to engage to economic and social activities which are
part of the culturc of the community to which they belong.™’

The cases mentioned above and others like the Mikmag v. Canada*® and
Ivan Kitok v.Sweden® rclated to similar situations which were not classical mi-
nority cases because they referred rather to indigenous people.

The Dominique Guesdon v. France case’® regarded the French — speaking
Breton and his right to interpretation during the a criminal procecding against
him. In that case the basis for complainit was Article 14 and 26 but the Committee
found no violation of Guesdon’s rights.

Persons belonging to minoritics also have the right to invoke other provision
included in the Convention on the Elimination of All Forms of Racial Dis-
crimination. The Committce on the Elimination of Racial Discrimination has
not dealt with the minority complaints as such but several times considered the
matters of migrant workers, for example Yilmaz-Dogan v. Nether-lands®' and

46 Communication No. 24/19772, HRLJ 158 (1981), M. N o w a k, The Evolution ..., at 3.
47 Communication No. 167/1984M. N o w a k: ,,The Evolution...”, at 4.
48 Communication No.205/1986, 5 HRLJ 194 (1984).
: 4 Communication No. 197/1985; G. Alfredsson.A. Zayas: ,Minority Rights:
Protection by United Nations”, 14 IIRLJ 6 (1993).
$¢ Communication No.219/1986 op.cit, at 7.
3! Communication No.1/1984 op.cit, at. 8.
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Demba Talibe Diop v. France.>* However the issuc of the migrant workers is
not strictly connected with the minority issue. Usually (but not always) they are
not intercsted in preserving their identity and they aim at assimilation with the
rest of a socicty. Additionally, they usually are not citizens of the country in
which they are living. Not being bound by the citizenship with the State where
they live, their loyalty to this State scems to be problematic. It should be stressed
that the loyalty is the first and main duty of members of minorities. Because for
these reasons, despite the definition of a minority presented by J. Deschenes,
the migrant workers could not be acknowlecdged as a minority.

v

Undoubtedly the role of the UN system in protecting the rights of minorities
is significant but it docs not prevent the world from tensions and wars because
every minority problem is unique and every minority group has its particular
history, requircments and every minority is in a different situation. Professor
Capotorti stated in his Report that ...the very diffcrent situations of minoritics
in the various countrics makes States skeptical of a juridical approach to the
problem at the world level...”S3 The similar opinion was presented in the pre-
liminary report submitted to the Sub-Commission by Mrs. Palley who expressed
her doubts about uniform solutions of the minority problems. She advocated
a thematic study on national expericnce which could enable the supportive and
advisory role of the UN.3

It seems, that there is the need to survey particular experiences of States.
However, on the other hand there are not any obstacles 1o accept a challenge in
order to crcate a universally binding document referring 1o minorities only. The
Declaration on the Rights of Persons Belonging to Minorities is the significant
turning point in the UN policy towards minorities issues. Perhaps the convention
will be the next step in the ficld of minority protection. Such a treaty should
establish a working body helping in the implementation of provisions included
in the convention. Existence of such a convention may enable States to submit
minority matters before the International Court of Justice. Moreover, the future
convention could be a pattern for the regional regulations and bilateral treaties.

52 Communication No.2/1989 op. cit, 12 HRLJ 300 (199 1).
» F.Capotorti:,Study...”, Preface, at 5.
34 UN Doc.E/CN.4/Sub.2/1989/43.
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The Right to Freedom of Scientific
Investigation under Space Law

JACEK MACHOWSKI
Introduction

The Universe forms the greatest natural laboratory and a boundless expe-
rimental range available to mankind, offering a unique medium and sphere for
scientific investigation. Outer space is both an object and place of scientific
research, while its nature and physical features are such, that its exploration,
investigation and usc arc predominantly of international character. No wonder,
then, that a considerable part of space law provisions were dedicated to inter-
national scientific cooperation in outer space. Their drafting was accompanied
by heated debales on the scope of freedom of scientific investigation vested in
individuals and states in their space activitics. The outcome of these debates
culminated in stipulations on the right to freedom of scientific investigation,
incorporated into various Icgal instruments forming the body of space law.

The unusual character of space activities consists in the fact that they are
taking place in a milicu of two opposite legal regimes: in air space” under the
rule of state sovercignty and in outer space” under a common international
regime, characterized by frecdom of action, including the freedom of scientific
investigation. And it is at the undefined borderline between these two spaces,
where most of the doubts and conflicts on the scope of that freedom are emerging.
The resulting inclusion of numcrous dcrogations from and limitations on the
right to frecdom of scientific investigation into space law, was aimed at the pro-
tection of universal interests and salcguarding of superior values, as well as the
fundamental rights of man, pcoples, nations and states. The laws were formu-
lated because of the importance of outer space to the progress of science and,
vice versa, the significance of scicnce to the exploration and utilization of outer
space for the benefit of mankind.

According to rclevant legal provisions, outer space is considered free for
exploration, investigation and usc by all mankind, but what that means under
international law has yet to be clearly defined. The principles of absolute freedom
of outer space which were readily accepted in early United Nations resolutions
were carcfully reconsiderced in subsequent international agreements. Interest has
slowly moved away from the original proclamation of an absolute freedom and
unlimited liberty of exploration, investigation and resecarch with regard to outer
space, towards a cautious analysis of political, military, economic and social
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effects of possible misuses and abuses of the stipulated right to freedom of
investigation and the legal implications that it would involve. The results of
that analysis led to the adoption of the mentioned restrictions and limitations on
the right. Buteven now, in the transition period from cxploration to exploitation
of outer space, the importance of scientific investigation is not declining. Perhaps
only the weight is moving slowly from pure towards applicd scicnces. Another
characteristic feature of these regulations is their growing minuteness of detail
and the incrcasing number of limitations imposed on the right.

I. The origin, scope and substance of the right
to frecedom of scientific investigation under space law

At present, the right to [reedom of scientific investigation appears in the law
in two forms: cither as one of the human rights! vested in individuals, particularly
research workers, astronauts and others, or as a right of states.? Although the
available comprchensive catalogucs of rights and duties of states do not specify
their right to freedom of investigation, it is stipulated in numerous multilateral
conventions and bilatcral agreements, thus binding the partics of these instru-
ments in law, and in casc of the so called objective regimes, the obligations one
binding erga omnes. In the first instance, the rightof states to freedom of investi-
gation was granted in respect of the so called “international™ or "common” spaccs,
which were placed beyond the sovereignty and jurisdiction of particular states.
So far, the following arcas and spaces have becen subjected to such legal regimes:
in the law of the sca® — the high scas and the so called "Arca™, comprising the
sea-bed and ocean floor and subsoil therecof beyond the limits of national juris-
diction; in space law — the outer space including celestial bodies therein, and fi-
nally Antarctica — under the 1959 Antarctic Treaty.*

Like in other branches of international law, the fundamental principles of
space law, including the idca of frecedom of outer space, were initially conceived
and propounded in legal doctrinc by publicists. By allowing freedom of
investigation, exploration and use, as opposcd to establishing new zones of so-

1 Art. 15(3) of the 1966 International Covenant on Economic, Social and Culwural Rights.
J.Machowski: ,Freedom of research as human right (in Polish)", in: Zycie Szkoly Wy3szej,
No 19, p. 23 -39 (1989).

2 ). Machowski:, The principle of freedom of research in the light of international law
(in Polish)”, in: Studia Filozoficzne, 1979, No 7(164), p. 151 - 165:J. Machowski: Freedom
of Research: a legal and sociological approach, University of Jos (Nigeria), Postgraduate Open
Lecture Series,Vol. I, No 8, 3 - 38 (1984).

3 B.Kwiatkowska-Czechowska:,Scientific research in the light of the Third
Conference on the Law of the Sca (in Polish)”, in: Sprawy Miedzynarodowe, 1979, No 6,
p. 133 -146.J. Symonid e s: Third Conference on the Law of the Sea and the investigation
of the World Ocean (in Polish}, (1981); A. S 0 n s: Marine Scientific research and the law of the
sea, (1982).

4J.Machowski:,The right to freedom of research under the Antarctic Treaty System”,
in: Polish Polar Research, 1990, No 3 — 4, p. 419 —434; Ch.C. Jo y n er: Antarctica and the Law
of the Sea, (1992).
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vereignty, it has been suggested that outer space could serve the common interest
of all mankind.?

The practical importance of these theorctical considerations was dramati-
cally emphasized during the International Geophysical Year 1957/58, when the
tacit acceptance by states of overflying satellites launched on this occasion was
interpreted as a general consent to frece overflight for scientific purposes.®
Although, the right to frecdom of scientific investigation in outer space was
nowhere formally laid down in law, it was generally understood that the early
experiments with rockets and artificial satellites would benefit from that freedom.
But the acquiescence of governments with respect of these overflights for scienti-
fic purposes did not yct mean a gencral recognition de iure of a general freedom
of use principle for space.”

Nevertheless, this lack of any initial objection has firmly established the di-
rection of future development of space law, based on the principle of freedom of
exploration, investigation and use of outer space, formulated in subsequent UN
General Asscmbly resolutions and declarations,® which preceded the conven-
tional stipulations.

After an extensive debate in the Committee on the Peaceful Uses of Outer
Space (COPUOS - established in December 1958), the UN General Assembly
formulated the principle that "outer space and celestial bodics are free for explo-
ration and use by all Statcs in conformity with international law and are not
subject to national appropriation™.?

That principle was further elaborated in subscquent resolutions, and in the
1963 Dcclaration of Legal Principles Governing the Activitics of States in the
Exploration and Use of Outer Space.!® It has rcached such a degree of maturity
that it can safely be regarded as a precursor of the right to freedom of scientific
investigation stipulated in the subscquent international agreements on space law,

In the meantime, however, the practical value of this principle remained
open to many doubts, especially in the light of spectacular achicvements in space
technology and conquest of outer space. These achievements, and reciprocal
suspicions and fears on possible military uses of outer space, prompted the space

5 O.Schachter: ,Who Owns the Universe”, in: Space Law, A Symposium, Special
Committee on Space and Astronautics, US Senate, 85th Congress, 2nd Session, 1959, p. 8 - 17;
C.W.Jenks: Space Law, 170 (1965).

6A.G.Haley: Recent Developments in Space Law and Metalaw”, in: Harvard Law Record,
1957, No. 24, p. I; Space and Government, 67 (1963).

7 The UN General Assembly ad hoc Committee on the Peaceful Uses of Quter Space expressed
in 1959 the view that “in principle, outer space is on condition of equality, freely available for
exploration and use by all, in accordance with existing or future international law or agreements”,
in UN Doc. A/4141/1959. This scems to have been the first express formulation of the principle
of freedom of exploration in outer space.

8 UNGA Res. 1348(XIII) of 13 XII 1958; Res. 1472(XIV) of 12 XII 1959; Res. 1721(XV])
of 20 XII 1963.

2 UNGA Res. 1721(XVI) of 20 XII 1961, para. 2.

10 UNGA Res. 1962(XVII) of 13 XII 1963, paras. 2, 4 and 6.
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powers 1o take steps towards transf{ormation of the declaratory principles into
legally binding intcrnational rules governing the activitics of states in outer
space.

The formal guarantecs of the right to freedom of scientific investigation, as
part of frec access to and freec and cqual exploration and use of outer space, are
contained in the 1967 Space Trcaty'! and in the 1979 Moon Agreement.'? Both
stipulations are widcly recognized as fundamental to the entire body of space
law.

An analysis of the relevant international instruments stipulating the right to
freedom of scientific investigation in outer space suggests a number of significant
questions, such as: Who is the subject of this frcedom? What is its spatial
coverage? What is its scope and mecaning? What doces investigation, exploration
and usc of space involve? And last, but not lcast, what limitations are placed
upon this f[rccdom and who is obliged to observe these limitations?

The phrascology uscd throughout space law instruments includes three
terms, referred to freedom, the interrelationship of which requires explanation.
They are: "investigation™, "exploration™ and "usc”. Unfortunately, the drafting
history of the relevant space law provisions provides little guidance to their
meaning.'* Thus, we must rely on the interpretations offered by various authors.!*

The above distinction is of particular importance for the establishment of
the scope of limitations on the right to freccdom of scientific investigation in
outer space. For example, it is gencrally agreed, that the right to free use is sub-
ject to greater limitations than the right to free exploration.!® Similarly, more
limited are the applicd. then pure scientific activities.!® It should be noted, how-

Y Art. I(3) “There shall be freedom of scientific investigation in outer space, including the
moon and other celestial bodies. and States shall facilitate and encourage international co-operation
in such investigation™. Treaty on Principles Governing the Activities of States in the Exploration
and Use of Outer Space Including the Moon and Other Celestial Bodies (called further the 1967
Space Treaty), adopted in the UNGA Res. 2222(XX1) on 19 XII 1966, opened for signature on 27
1 1967, entered into force on 1 X 1967, 610 U.N.T.S. 206; 18: 3 U.S.T. 2410; T.1.A.S. 6347.

2 Art. VI(1) "There shall be frecdom of scientific investigation on the moon by all States
Parties without discrimination of any kind, on the basis of equality and in accordance with inter-
national law”. Agreement Governing the Activities of States on the Moon and Other Celestial
Bodies (called further the 1979 Moon Agreement), adopted in UNGA Res. 34/68 on 5 X11 1979,
opened for signature 18 XII 1979, entered into force on 11 VII 1984,

13 UN Docs. A/C.1/PV 1210 - 1214(1961)and A/C.1/SR 1210 - 1214(1961), also Stevenson,
International Cooperation in the Peaceful Uses of Quter Space, in: US Department of State Bulletin,
1962, No. 4, p. 180.

¥ G.Marcoff: Traité de droit international public de I'espace, 330 -332 (1973);
S. G o rove: Studies in Space Law: Its Challanges and Prospects, 49 - 63 (1977): NM. M atte:
Space Activities and Emerging International Law, 249 -274 (1984). According to Marcoff,
freedom of outer space covers the rights to: free access, frec exploration and free use, while the
right to free exploration applics to research activities, including scientific investigation.

15 N.M. M a t te: op. cit. (note 14), p. 270 - 271.

16 Art. I of the 1967 Space Treaty proclaims the unconditional frecdom of scientific
investigation, without the limitations imposed on the freedom of exploration and use, namely
those of non-discrimination. equality and accordance with international law. Thus, according to
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ever, that as arcsult of generally restrictive trends, some of the limitations were
successively extended to the right to freedom of scientific investigation.

The undefined terms “exploration” and “scientific investigation” used in
space law overlap at least partially in some cases, especially in research formili-
tary and pcaccful purposes, which may be of non-scicntific or multi-purpose
character.!” Thus, it is arguable that in the light of the cohesive construction of
Art. I of the 1967 Space Treaty, different standards apply to scientific investi-
gation than to exploration and use of outer space.'® Some authors go even further
in this rcasoning, pointing out that the limitations of "contamination clause”,
imposed by Art. IX of the 1967 Space Treaty on “studics of outer space”, apply
to all scientific activitics in space, thus to scientific investigation alike.'®

Even accepting the proposition on the preferential status of scientific
investigation to other space activitics, onc can hardly accept that the limitations
imposed by space law on “cxploration and use” do not concern the narrower
notion of scientific investigation. There are in space law a number of such li-
mitations on frecdom of exploration and use which are of particular importance
for scicntific investigation, such as: the non-discrimination and equality clauses, -
the common bencfit and interest clause, the non-appropriation clause, the inter-
national law clause, the proscription of nuclcar weapons clause, the responsi-
bility and liability clause and the consultation, observation and information
clauses.

To conclude our considerations on terminology and notions in space law, it
is nccessary 1o establish whether “investigation™ and “exploration™ mean the
same thing, and whether "exploration™ means the same thing as the word "use”?
If these terms were to mean the same thing, their joint use in the given contexts,
sometimecs in the same articles, would be redundant. If exploration and use mean
two different things, it might be possible to engage in exploration without use
or in use without exploration. Similarly, if exploration and investigation mean
two diffcrent things, it might be possible to engage in exploration without in-
vestigating or vice versa. But that way of reasoning is of little help in explaining
fully the meaning and interrclationship of these three terms.

As carlicr indicated, scicntific investigation involves both exploration and
use of outer space. Exploration and investigation are inscparably linked together,

some writers, scientific investigation enjoyed a preferential status to other activities under space
law. G. M arco [ f: op. cit. (note 14), p. 330 - 332; N.M. Ma tte: op. cit. (note 14), p. 271 and
Staff Report on the Treaty of 1967, Committee on Acronautical and Space Sciences, US Senate,
90th Congress, Ist Sess., 23 (1967).

" N.M. M atte: op. cit. (note 14), p. 271.

' N.M. M atte: op. cit. (note 14), p. 272; G. M a rc o [ f: op. cit. (note 14), p. 332;
S.Gorove: op. cil. (note 14), p. 51 — 52. On this subject, the Comention ... provides as with
interesting comparative information stating in Art. 1, that ... mineral resource activities means,
prospecting, exploration or development, but does not include scientific rescarch activities”
and containing definitions of the notions of "prospecting” and "development”. Doc.
AMR/SCM/88/ 78 of 2 VI 1988.

''S.Bhatt:, Studics in Acrospace Law: From Competition to Cooperation™, 86 (1974).
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sametimes even meaning the same.?° The phraseology of Art. I of the 1967 Space
Treaty suggests that the terms "exploration and use™ are broader then the term
scientific investigation™ and involve the latter.?!

In examining the spatial coverage of the freedom of scientific investiga-
tion in outer space onc must keep in mind that the sphere in which tha principle
is operating, is boundless and contiguous to air space with an undetermined
boundary.

The rules of space law, providing for the right to freedom of scientific inves-
tigation, refer jointly or separatcly to "outer space”, "the moon™ and “celestial
bodies™. Thus, the spatial coverage of thes right must be analysed within the
context of terminoiogy uscd in various space law instruments. Earlier documents
referred with some inconsistency and non-uniformity only to "outer space™ and
“outer space and cclestial bodics™.?2 Later, "the moon™ was added and specified
- in particular in the 1979 Moon Agreement — as one of the cclestial bodies of
special character and particular importance.

The crucial questions on which most debates on the spatial coverage of space
law rules concentrated, were: whether the term outer space included celestial
bodies, and whether the term celestial bodies included the moon?

In commenting on the spatial coverage set forth in Art. I of the 1967 Space
Treaty, namely "outer space, including the moon and other celestial bodies™,
the American Ambassador Arthur Goldberg observed that “obviously whatever
the definition of outer space, the moon and other celestial bodics are in outer
space”.?

During the ncgotiations in the Legal Sub-Commitice of COPUOS which took
place in summer of 1966, the problem has arisen of whether to combine the
clauses relating to freedom of outer space with the freedom of the moon and

other cclestial bodies, or to separate them??* As a result of that discussion, the

20 According to Oxford Advanced Learner's Dictionary of Current English (ed. A.S. Hornby),
(1982 Fourth Impression), “to explore™ means “travel into or through (a country, etc.) for the
purpose of learning aboul it ... examine thoroughly in order to test, learn about” (p. 300) while
"to investigate™ means “to examine, inquire into; make a careful study of"; — "investigation —
careful and thorough inquiry™ (p. 449).

21 "It was noteworthy that the freedom principle, commended to states by the General
Assembly, was no longer confined nor expressly linked to the freedom of scientific investi-
gation. Although the term exploration phrased in much wider terms since’ use of outer space’
clearly would include other scientific missions, such as application satellites. Inclusion of the
term use” also served to broaden the frcedom to conduct any type of activity in space not prohibited
by international law™. N.M. M a t t e: op. cit. (note 14), p. 261. See also: UN Docs.
A/AC.105/C.2/1960; A/AC.105/C.2/SR.7/1962 at 5 and A/AC.105/C. 2/SR.8/1962.

22 See: for instance par. 2 of the Soviet draft Declarations in UN Docs. A/AC.105/L.2 of 10
IX 1962,A/5181,Annex 3 0f27 IX 1982 andA/AC.105/C.2/L.6 of 16 IV 1963, also par. 1 of the
British draft Declaration in UN Dec. A/C.1/879 of 4 XII1 1962 and in the United States draft in UN
Doc. A/C.1/381 of 8 X1I 1962.

23 Treaty on Outer Space, Hearings before the Comm. on Foreign Relations, Senate Executive
D, 90th Cong. st Sess. 55 (1967).

24 UN Doc. A/AC.105/C.2/SR.64/1966, p. 10.
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basic regime of freedom of investigation, exploration and use established for
outer space, was in the 1967 Space Treaty extended explicitly on the moon and
other celestial bodies.

The negotiating history of the 1967 Space Treaty indicates that the intention
of its authors was to include the moon into the term of celestial bodies and the
latter into the notion of outer space. Their specification in particular Treaty
provisions was aimed at the indication to specific rights and duties of states in
different parts of outcr space.?

In art. VI(1) the 1979 Moon Agreement stipulates freedom of scientific
research "on the moon”. But Art. I provides that "the provisions of this Agreement
relating to the moon shall also apply to other celestial bodies within the solar
system, other than the carth, except in so far as specific legal norms enter into
force with respect to any of these celestial bodies™. Further "for the purposes of
this Agreement reference to the moon shall include orbits around and other trajec-
tories to or around it”. It should be notcd that by 1982 the orbital areas had
gained gencral acceptance as the spatial cquivalent of outer space.?® The debates
on the legal status of the geostationary orbit have brought some confusions into
the topic of the scopc of freedom in its uses and cxploration.?’ It was, however,
generally agreed that objects in orbit are in outer space.?

In Art. I(3) of the 1979 Moon Agrecement it was stated that "this agreement
does not apply to extratcrrestrial materials which reach the surface of earth by
natural means”. Thus, for example, the legal status of a meteor collected as
a sample and removed from the moon or other celestial body for scientific
purposes, will in accordance with Art. VI(2) of the 1979 Moon Agreement fall
under the rule of space law. But, a mcteorite collected for the same purposes
from the surface of the earth, will not.?®

According to Art. VIII(1) of the 1979 Moon Agrcement, states "may pursue
their activitics in the exploration and usc of the moon anywhere on or below its
surface” and according to par. 2(b), they can "place their personnel, space vchic-
les, equipment, facilitics, stations on or below the surface of the moon”™.

25 The 1967 Space Treaty contains 25 refcrences to “the moon and other celestial bodies™
and 7 separate references to “celestial bodies™ only.

26 B. Dudakov: .International Legal Problems of the Use of Geostationary Orbit”, in:
Proceedings of the 15th Colloquium on the Law of Outer Space, 1973,p. 71: JJ.Ge hri g:
»Geostationary Orbit-Technology and Law™, in: Proceedings of the 19th Col. on the Law of
Outer Space, 1977.p. 273; P.P.C. Heanap pe l: JArticle Il of the Outer Space Treaty and the
Status of the Geostationary Orbit™, in: Proceedings of the 21th Col. on the Law of Outer Space,
1979, p.’ 28-29and M. Williams: , The Geostationary Orbit: A Limited Natural Resource
from Outer Space™, in: International Relations, 1979, No 6, p. 670.

27 Art. 33(2) of the 1973 International Telecommunication Convention stated that “radio
frequencies and the geostationary satellite orbit are limited natural resources™, T.1.A.S. 8572, also
M. Williams: op. cit. (note 26).

28 Treaty on Outer Space, Hearings before the Comm. on Foreign Relations, Senate Executive
D, 90th Cong. Ist Sess. 11 at 17 and 29.

¥ J.Machowski: ,The Legal Status of Meteors and Meteorites”, in: 39 YBAAA 101 -
108 (1989).
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The abscnce of a defined boundary of outer space raises further problems of
spatial coverage of the right to freedom of scientific investigation under space
law. Thus, the next question is, whether space aclivitics may enjoy the freedom
of scientific investigation provided by space law also in air space and on the
earths surface?

According to some writers, freedom of scientific investigation "in” outer
space which is guaranteed by space law, might in certain circumstances be appli-
cable to scicntific investigation of the carth or even on the earth, despite the fact
that the earth cannot, be regarded as a celestial body or part of outer space in
the meaning of space law.® This rcasoning may hardly find support in the clear-
cut wording of the 1967 Space Treaty which speaks about scientific investigation
"in” outer space rather then investigation "of” outer space, as well as of the
1979 Moon Agrecment which speaks about scicentific investigation "on” the moon
and celestial bodics “other than the carth™.

However, one cannot ignore the practice of states in this respect and the
general trends in carth-oricnted scicntific activitics from outer space and space-
oricnted scicntific activitics from the carth. In as much as space law is speaking
of scientific investigation "in™ and not o™ or “for™” outer space, it seems rea-
sonable to conclude that research activities on carth and in air space, even those
continucd later in outer space, arc notstrictly within the meaning of the discussed
space law provisions. That rcasoning might be blurred slightly by the fact that
Articles II and HI of the 1967 Space Treatly mention some activities in the
exploration and usc "of” outer space. [t is obvious that such activitics might in-
clude some preparatory rescarch work on carth and in air space prior to investi-
gation in outer space. But, the right to freedom of such spacc-oriented scientific
investigations would better be regulated by general provisions on the right to
freedom of rescarch,* than the specific rules of spacce law.

Mutatis mutandis , in favour of such reasoning speak the provisions of
Art. VIII of the 1967 Spacce Trecaty which provides for international liability of
the state that launches or procures the launching of an object into outer space
for damage to another party to the Treaty by such object on the earth, in air
space, or in ouler space including the moon and other celestial bodies. On the
same assumptions was drafted the 1972 Liability Convention.*? From these pro-
visions it could be argucd that once a spacc-oricnted scientific investigation
was launched — no matter where — it might be considered an activity in the

3% Gorove: op.cit (note 14),p. 182 - 183 and S. Goro v e: ,Freedom of Exploration and
Use in the Outer Space Treaty: A Textual Analysis and Interpretation™, in: Denver Journal of
International Law and Policv. No 1, 93 — 107 (1971).

3t J.Macho wski: op. cit, (note 2).

32 Convention on International Liability for Damage Caused by Space Objects (called further
the 1972 Liability Convention) adopted in the UNGA Res. 2777(XXVD on 29 XI 1971; 24:
3 U.S.T. 2389/1973; T.I.A.S. 7762; opened for signature 29 111 1972, entered into force on
9 X 1973.
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exploration and use of outer space in the meaning of space law. Even if astro-
nomical obscrvation {rom the carths surface might be relevant for scientific
investigation in outer space, it is doubtful that such activitics were either intended
or envisaged by the authors of space law instruments. In fact, the 1967 Space
Treaty provides in Art. X that the signatorics must consider on the basis of
equality any requests by other partics to be afforded an opportunity to observe
the flight of their space objects. The nature of such an opportunity for observation
and the conditions under which it could be afforded must be determined by
agreement between the states concerned.

The language of the relevant provisions of space law refers to "States™, "all
States” and all States Partics™, leaving little doubt as to the intention of their
authors in respect of the subjects of the right to freedom of scientific investigation
in ouler space.

The next question arising is whether this reference to states precludes the
enjoyment of this circumscribed freedom by entitics other than states, such as
juridical and natural persons, and in particular, by intergovernmental and non-
governmental organizations, national governmental agencics and non-govern-
mental entitics, and {inally individuals, especially scientific and research workers
and astronauts.

Had it been the intention of the drafters to preclude entitics other than states,
they could have replaced the above referred phrases by the wording “only by
States”. Even then the cffect of such stipulation would remain uncertain unless
international governmental organizations were also made partics of the relevant
space trcatics and agreements.

Numerous rcferences to juridical and natural persons in the relevant pro-
visions of space law instruments point to the intention of their authors to grant
entities other than states certain frecdoms in outer space, including the freedom
of scientific investigation, under conditions sct down by these provisions.* But
the stipulation that statcs "bear international responsibility for national activities
in outer space”, underscores the idea of continucd jurisdiction and control of
states over national organizations, non-governmental entitics and individuals.
Although states, in the performance of their personal jurisdiction, bear in-
ternational responsibility for the activities of their nationals in outer space, it
should be noted that apart from the right to frecdom of scientific investigation
accorded 1o those states, individuals, and in particular rescarch workers, carrying

3 Art. VIand X111 of the 1967 Space Treaty provide that compliance with the Treaty is to be
borne both by international organizations and by States Parties to the Treaty participating in such
organizations. The 1979 Moon Agreement goes even further by providing that “references in this
Agreement to States shall be deemed to apply to any international intergovernmental organization
which conducts space aclivities if the organization declares its acceptance of the rights and ob-
ligations provided in this Agreementand if a majority of the States members of the organization™
are partics to the Moon Agrecment and Space Treaty. Art. 1V(2). X1 and X VI of the 1979 Moon
Agreement.
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out investigation in outer space enjoy personal rights to freedom of scientific
research, accorded to them by relevant international instruments on human
rights.3*

After the formulation of the right to freedom of scientific investigation in
outer space, the authors of the relevant international instruments have set to
define its scope and contents and to provide adequate means and measures for
its effective implementation. By the time space law came into being, the right to
freedom of scientific investigation had alrecady been widely recognized, especially
in respect of the so called "common areas and spaces™>’ Its projection into outer
space and adaptation to its physical features and political status became one of
the concerns of the drafters of rclevant space law provisions. Many of these,
and in particular the right to freedom of scicntific investigation, were modelled
on similar clauses in the 1959 Antarctic Treaty and related instruments.

Art. I(3) of the 1967 Space Trcaty proclaiming the freedom of scientific
investigation in outer space committed states “to facilitate and encourage inter-
national coopceration in such investigation”. With this aim in mind, as in Antarc-
tica, the usc of military personncl, cquipment and facility for peaccful scientific
research in outers, the space was permitted.’

In order to further promote international cooperation in the exploration and
scientific investigation of outer spacc, the relevant space law provisions have
committed states to undertake among other following actions:

a. to considcr on a basis of cquality any requests by other states to be afforded
an opportunity to observe the flight of space objects launched by these states,
while the nature of such an opportunity for obscrvation and the conditions under
which it could be afforded shall be determined by agrecement between the states
concerned;?®

b. to inform the UN Sccretary General as well as the public and international
scientific community, to the greatest extent feasible and practicable, of the nature,
conduct, locations and results of activities in outer space, while on receiving the
said information, the Sccretary General should be prepared to disseminate it
immediately and effectively. In particular, information on the time, purposes,
locations, orbital parameters and duration shall be given in respect of each
mission to thc moon as soon as possible after launching, while information on

3 Note 1.

35 Notes 3 and 4.

36 Note 4. Matte: op.cit. (note 14),p. 176:Jessup and Tauben feld: ,Outer Space,
Antarctica and the United Nations™, in: International Organizations, 1959, No 13, p. 363; Draft
to an International Covenant for Outer Space, the Treaty of Antarctica as a Prototype, in:
Proceedings of the 3rd Coll. on the Law of Outer Space, 1960, p. 120; S t a u b: The Antarctic
Treaty as Precedent to the Outer Space Trealy, in: 17th Colloq. on the Law of Outer Space, 282
(1974).

37 Art. 1V of the 1967 Space Treaty and Art. 111(4) of the 1979 Moon Agreement.

3% Art. X of the 1967 Space Treaty.

3% Art. X1 of the 1967 Space Treaty.
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the results of each mission, including scicentific results, shall be furnished upon
completion of the mission;*°

c. to open to representatives of other states on a basis of reciprocity all sta-
tions, installations, cquipment and space vehicles on the moon and other celes-
tial bodies:*!

d. in carrying out scientific investigations states shall have the right to collect
and remove from the moon samples of its mineral and other substances;*?

e. to agree on the desirability of exchanging scicntific and other personnel
on expeditions to or installations on the moon to the greatestextent feasible and
practicable;*

f. to recognize the freedom of movement, according to which personnel, space
vechicles, cquipment, lacilitics, stations and installations may move or be moved
frecly over or below the surface of the moon.**

Of no less importance for the effective enjoyment of the right to freedom of
scicntific investigation in outer space is the sct of provisions of space law sti-
pulating rules for the rescuc of astronauts* and liability for damage.*® At first
sight far from scientific cooperation, these provisions give scientific investi-
gation in outer space a fecling of safety and security, thus contributing to its
freedom.

II. The pre-conditions and limitations
on the right to freedom of scientific investigation in outer space

The freedom principle propounded in spacc law is limited expressly for well
founded reasons and its limitations are indicated in relevant legal provisions.
The rationale behind the limitations on the right to freedom of scientific investi-
gation was to safcguard sciecnce against manipulation by external forces, often
adverse 1o its fundamental principles and objectives, and to draw a borderline
between a legitimate limitation and justified restriction on the one hand and un-
founded manipulation and abusive exercise on the other.

While Art. 1(3) of the 1967 Space Treaty proclaimed the unconditioned
freedom of scicntific investigation,*” Art. VI(1) of 1979 Moon Agreement

40 Art. V(1) and IX(1) of the 1979 Moon Agreement.

41 Art. X1 of the 1967 Space Treaty.

42 Art. VI(2) or the 1979 Moon Agreement.

3 Art. VI(3) of the 1979 Moon Agreement.

4 Art. VHI(2) of the 1979 Moon Agreement.

% Art. V of thel967 Space Treaty, Art. X and X1(3) of the 1979 Moon Agreement. also
Agreement on the Rescue of Astronauts, the Return of Astronauts and the Return of Objects
Launched into Outer Space (called further the 1968 Rescue Agreement), adopted in UNGA Res.
2345(XXI) on 19 XII 1967, 672 U.N.T.S. 120. opcned for signature on 22 IV 1968. entered into
force on 3 XII 1968.

46 Art. VII of the 1967 Space Treaty, Art. XIV(2) of 1979 Moon Agreement also 1972 Liability
Convention (note 32).

47 Notes 11 and 16.
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imposed on it three conditions, namely: a. non-discrimination, b. equality, and
¢. accordance with international law. But, apart from these, there are a number
of pre-conditions, dutics and limitations on freedom of exploration and use of
outer space, part of which, as earlier stated, is scientific investigation.*®

Consequently, the exploration and use of outer space, including scientific
investigation, shall be carricd out: '

1. in accordance with international law, without discrimination of any kind
and on a basis of equality;*

2. in the interest of maintaining international pcace and security, and with
promotion of international cooperation and mutual understanding;>°

3. for the benefit, well being and in the interest of all countries, irrespective
of their degree of economic or scientific development, with due regard to the
corresponding interests of other states and shall be the province of all mankind.>!

The above preventive mecasurcs were aimed among other things at the
establishment of balance between scientific and technological progress and the
intellectual, spiritual, cultural and moral advancement of humanity. Thus, the
right to frecedom of scientific investigation in outer space is also subjected to
general restrictions upon or derogations from any of the fundamental human
rights recognized in intcrnational law.52

Peace and security arc other values enjoying special protection of inter-
national law. Conscquently, space law provisions provide things, among other
for such measures as the prohibition of placing in orbit around the earth of objects
carrying nuclcar weapons or weapons of mass destruction, installation of such
weapons on celestial bodics, or stationing them in outer space in any other
manner, the establishment of military bases, installations and fortifications and
the conduct of military manocuvres on cclestial bodies. Of particular importance
for the excrcise of the right to freedom of scientific investigation is the prohibition
of the testing of any type of weapons on the moon and other celestial bodies.>

8 Notes 12 and 16.

49 Art. 1(2) of the 1967 Space Treaty and Art. II of the 1979 Moon Agreement which
substantiates that requirement by referring it to the UN Charter and the 1970 Declaration on
Principles of International Law concerning Friendly Relations and Cooperation among States
in accordance with the Charter of the United Nations, contained in UNGA Res. 2625(XXV) of
24X 1970, according to which States have the duty "to cooperate with one another in accordance
with the Charter (...) as well as in the field of science and technology for the promotion of
international culture and educational progress™,

50 Art. 111 and IV of the 1967 Space Treaty and Art. Il and [T of the 1979 Moon Agreement. .

SUArL [ of 1967 Space Treaty and Art. Il and IV of the 1979 Moon Agreement.

52 Art. 4 and 15(3) of the 1966 International Covenant on Economic, Social and Cultural
Rights (note 1): Human Rights and Scientific and Technological Developments, UN Department
of Public Information, New York 1982, p. 91, also Declaration on the Use of Scientific and Tech-
nological Progress for Peace and Mankind, UNGA Res. 3384XXX) of 10 X1 1975, which in par.
8 states that "All States shall take effective measures, including legislative measures, to prevent
and preclude the utilization of scientific and technological achievements to the detriment of human
rights and fundamental freedoms and the dignity of the human person™.

83 Art. IV(2) of 1967 Space Treaty.



_THE RIGHT TO FREEDOM OF SCIENTIFIC INVESTIGATION UNDER SPACE LAW 163

That prohibition follows the general trend in international law towards limitation
of the right o frecdom of rescarch aimed at the exploration of new kinds and
systems of weapons of mass destruction. These limitations contained in various
intcrnational instruments usually appear in two forms: as a general ban on
rescarch or as a ban on experiments and tests.

No wonder, then, that the first concerns on keeping outer space peaceful
were displaycd during the disarmament negotiations, because there was disclosed
the possibility of transformation of outer space into the high ground for tests of
new weapons and a military experimental range.’* The absence of a clear and
definite prohibition of non-peaceful uses of outer space in the 1963 Declaration
of Legal Principles Governing the Activities of States in the Exploration and
Use of Outer Space,*’ enabled the space powers to continue research on so called
“non-aggressive military space systems”, especially for communications, naviga-
tional, gcodctic, metcorological and reconnaissance purposes.*

Concern for the detrimental effects of scientific investigation in outer space
for military purposes appcars in numerous international instruments drafted
outside the system of space law. The application of modification techniques in
outer space, and also from outer space on the natural environment of the earth in
military use has been precluded by the 1977 Convention on the Prohibition of
Military or Any Other Hostile Use of Environmental Modification Techniques.
The Convention which came into force on S X 1978, is particularly aimed at
preventing the threat of so called “geophysical war”, including the draft changes
on damaging the ozone layer of the atmosphere with the help of chemical com-
pounds disposed from satcllites. Both quantitative and qualitative limitations
on the military uses of outer space are also contained in bilateral Soviet-American
agreements.’’

4 See: the Treaty on the Scope of Nuclear Weapons Tests in the Atmosphere, in Outer Space
and Under Water, signed in Moscow on 5 VI 1963, containing the ban on any nuclear tests and
prohibition to assist such tests. In 1958 the Soviet Union proposed the establishment an
international cooperation in research of cosmic space, and to serve as a clearing house and coordi-
nator of national research. This idea was opposed by the United States on the grounds that not
enough was known about how space would affect the international political system. UN Doc.
A/C.1/SR.989/1958 and A/AC.105/L..2/1962,alsoR. Tre c ro ¢ c e: The Principle of the Peaceful
Uses of Outer Space: An Example of the Role of International Politics in the Formulation and
Interpretation of Space Law, Centre for Research of Air and Space Law, McGill University,
Montreal 1981, No 21, p. 54 - 64.

33 UNGA Res. 1962(XVIII) of 13 XII1 1963,

56 Quier Space: Battlefield of the Future (ed. B. Jasani), (1978); The Continuing Conflicts
in the Interpretation of the Legal Rules Governing Military Space Aclivities, in: The International
Law Association, Report of the 63rd Conference, 282 — 353 (1988).

57 See: the 1972 Treaty on the Limitation of Anti-Ballistic Missile System and its Protocol of
3 VII 1974, in which the parties pledged in Art. V to ban the development, testing and
deployment of anti-ballistic missile system or space-based components. For details see:
V8. Vereshchetin: ,Limiting and Banning Military Use of Outer Space: Issues of
International Law™, in: Essays in International Law in Honour of Judge Manfred Lachs, 671 ~
684 (1984).
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Apart from the above listed bans and limitations, intcrnational instruments
contain provisions which can be described as indirect limitations or preonditions
on the right to freedom of scicntific investigation in outer space or space dirccted
activities. Particularly, they contain demands on holding consultations in case
an act or experiment planned by a nation in outer space may cause potentially
harmful interference with peaceful exploration and activities of other states.®

However, for the purpose of the present paper, our interest is limited strictly
to the question of the scope of limitations on the right to freedom of scicentific
investigation in outer space for military purposes. The main problem here lies
not only in the difficulty of drawing preciscly a borderline between research
strictly for pcaceful or military purposcs, but also in the absence of an unam-
biguous dcfinition of the term "exclusively for peaccful purposes™.> Another
difficulty is the only partially demilitarized status of outer space,® a result of
the political position of spacc powers which considered it more advantageous to
avoid too many legal restraints on the frccdom of experimentation and investi-
gation in outer space.

Further pre-conditions on the enjoyment of the right to freedom of scientific
exploration and investigation of outer space reler to the concepts of "benefit”,
"well being” and “intcrest”. Space law neither contains a cluc as to the meaning
of these terms,®! nor indicates how is going to determine whether or not a par-
ticular scientific activity is in a given case for the benefit, well being or interest
of all countrics”, “other states™ or "all mankind”, or how this will be done
leaving the question rather to its own interpretation of cach case and to the
supposcd amicable disposition of the parties concerned.®? The procedure for
visitations and inspections, and in the casc of non-fulfiliment of treaty obligations
or interference with the rights of other states, for a system of consultations, and
in case of dispute for mcans of pcaceful scitlement, provided by space law
instruments,%* scem here 1o be of little practical assistance.

Significant in that context is the non-appropriation clause,® according to
which scientific and rescarch activitics on the moon or on other celestial bodies
do not create any legal title to claim any kind of acquisition or national appro-
priation thercon.

38 Art. IX of 1967 Space Treaty.

% Mayer: ,The term “peaceful™ in the Light of the Treaty on Principles Governing the
Activities of States in the Exploration and Use of Outer Space™, in: Zf Luft und Weltraumrechit
110 (1968).Z h u k o v: ,On the Question of Interpretation of the Term “peaceful uses of outer
space™ contained in the Space Treaty™, in: Proceedings of the 11th Collog. on the L. of Outer
Sp., 36 (1968). ’

60 Art. IV of 1967 Space Treaty and Art. I1f and IV(2) of 1979 Moon Agrecment.

§' Gorove:op.cit. (note 14), p. 56 — 58. "Benefit normally refers to some advantage
or indulgence. as opposed to detriment or deprivation. While the word “benefit’ has similar co-
nnolations, it has been defined as a pattern of demands and its supporting expectations™,
H.Lasswelland A. Kaplan: Power and Society, 23 (1950).

62 Art. XII and XIII of the 1967 Space Treaty.

63 Art. XV of the 1979 Moon Agreement.

64 Art. X1(2) of the 1979 Moon Agreement.
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The earlicr referred conditions of non-discrimination and equality were
amplificd by the requircment that exploration and usc of outer space shall be
carried out for the benefit and in the interest of "all countries irrespective of
their degree of cconomic and scientific development™. That provision safeguards
the legitimate interests of less developed and non-space countries. The latter,
however, depend on the good-will of the space powers, especially with regard
to the sharc with the international scientific community of information, including
rescarch results of space missions, as well as availability of collected samples
of mincral and other substances collected on the moon and other celestial bodies,
as well as the exchange of scientific personncl on expeditions, as provided by
the relevant space law stipulations.®

Alongside the right to free collection and availability of samples for scicntific
purposcs, of particular importance is the frcedom to establish and own scientific
stations in outer space, on the moon and other celestial bodics. These were su-
bjccted to a number of conditions, such as the right of visitations by other states
on a basis of reciprocity, the condition of such localization as not to impede the
access to the moon for others or to block access to certain places for others by
placing stations in their way: and the duty to notify the UN Secrctary General
on the location and purposes of that station and any change in it. All these
restrictions must be rcad together with the provisions of Art. XV of the 1979
Moon Agreement, which put a constraint upon the frecdom of establishment
through a form of cooperation.®’

Apart from the limitations discussed so far, real difficultics in the application
of the right to frecedom of scicntific investigation arc arising in confrontation
with the necessity to compromisc that right with the requircments of the con-
scrvation and protection of the space environment from detrimental effccts
resulting from its exploration and usc. Outer space forms not only an immense
scientific laboratory, but represents also a sphere based on a very fragile physical
and chemical balance, the shaking and disruption of which might have detrimental
conscquences for our whole planct and the life on it.

Thus, the history of drafting the relevant space law provisions was marked
by attemplts to reconcile the freedom of exploration and investigation of outer
space with the need to prevent adverse effects of scientific activities there.
The controversial character of environmental protection is reflected in the de-

65 Art. V, VIIL IX. X. XTand XII of the 1967 Space Treaty and Art. V, VI, VIL IX, XIil and
XV of 1979 Moon Agreement.

66 Art. VI(2) of the 1979 Moon Agreement.

6 Art. VIII and X1 of the 1967 Space Treaty and VIII, 1X and XV of the 1979 Moon
Agreement. See also: UN Doc. A/AC.105/C.2/X/W.P.17 of 131V 1972

68 1n 1958 the International Council of Scientific Unions (ICSU) formed an Ad Hoc Committee
on Contamination by Extraterrestrial Exploration (CETEX).S. Gorove: wLimitations on the
Principle of Frecdom of Exploration and Use: Benefitand Interest™, in: Proceedings of 13th Coll.
on the L. of Out. Sp., 74 (1971): J.LA. 1 o h n s o n: Pollution and Contamination in:- Space, in
Law and Politics in Space, 39 (1964).
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ficiencies of the extensive Art. IX of 1967 Space Treaty,® which is limited only
to partics to the treaty and is lacking of clarity in the scntence concerning “pursue
of studics™ and contains the only obligation to avoid "harmful” contamination,
suggesting the permissibility of other contamination which is not harmful. Also,
nothing was said about possible contamination of the earth from outer space.
There is no definition of such terms as “contamination™ and "potentially harmful
interference™, on of as other terms used in that article, thus leaning room for
doubts, which were revealed alrcady in the process of its drafting.”

Legitimate fears concern the use in space exploration of nuclear energy and
radioactive materials, which are particularly important in all modern scientific
research. To find a compromise between these interests and involved risks, the-
relevant space law provisions have imposed certain limitations on the application
of nuclear cnergy and radioactive materials, both for military and peaceful
purposes, prohibiting among others tests and uses of nuclear weapons in outer
space and radioactive contamination.”

In examining the issuc of safcty in space activities, legal experts have noted
the relevance of provisions contained in Articles I, VI, IX and XI of the 1967
Space Treaty, Art. 5 of the 1968 Rescue Agreement, Art. XXI of the 1972 Lia-
bility Convention, Art. IV and VI of the Registration Convention’? and Art. VII
of the then draft Moon Agreement.” As a result of those comparative studies,
the wording of Art. VII(2) of the 1979 Moon Agreement was agreed, requiring
states to notify the UN Secrctary General "in advance of all placements by them
of radioactive matcrials on the moon and of the purpose of such placements”. In
addition to the COPUOS sponsorcd space law agreements, there are other
international instruments that rclate to the use of nuclear energy in space, in
particular the 1963 Trcaty on the Banning Nuclear Weapon Tests in the
Atmosphere, in Outer Space and Under Water.

Since 1978 COPUOS has intensively examined the operational and legal
aspects of the application of nuclear power and radioactive materials in the
exploration of outer space. As a result of these studics, attention has gradually

% The article provides among other that states “shall pursue studies of outer space, including
the moon and other celestial bodies. and conduct exploration of them so as to avoid their harmful
contamination and also adverse changes in the environment of the earth resulting from the intro-
duction of extraterrestrial matter, and, where necessary, shall adopt appropriate measures for this
purpose”.

70 Art, IX of the 1967 Space Treaty came about as a compromise between Soviet and American
proposals. See: Art. 10 of the US draft and Art. VIII of the Soviet draft in the Report of the V
session of the Legal Subcommittec COPUOS in 1966, Annex I, UN Doc. A/AC.105/35 at 6 -9
and 12 - 16 and A/AC.105/C.2/SR.68/1966 at 5 —6.

7' UN Doc. A/8391/1971. A/C.1/L.568/1971. A/AC.105/101/1972 and A/AC.105/115/1973.

72 Convention on Registration of Objects Launched into Outer Space (called further 1976
Registration Convention) adopted in UNGA Res. 3235(XXIX) on 12 XI 1974, 28:
1 US.T. 695(1976 -7); T.1.A.S. 8480, opened for signature on 14 I 1975, entered into force on
151X 1976.

3 UN Doc. A/AC.105/288, Annex 3 at 2.
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been dirccted away from the issue of a possible moratorium to the acknow-
i ladgment that nuclear energy might be the preferred type of fucl, source of power
and the indispcnsable matcrial in space research. But, because of inherent risks
and attendant anxiclics, atiention has been drawn to the formulation of restrictive
legal norms governing thosc uscs, leading to limitations on the right to freedom
of scientific investigation.

Irrespective of the importance of environmental protection, the supreme value
first and foremost protected by law is the human being, and in particular his life
and health. This goal puts a barricr to the freedom of indiscriminate experi-
mentation and risks for pscudo-scientific investigation.”* Accordingly, space law
stipulates the safeguarding of human life and health, committing states, among
other things to inform immediately other states and the United Nations “of any
phenomena they discover in outer space, including the moon and other celestial
bodics, which could constitute a danger to the life or health of astronauts™.”

Availing themsclves once more of the extensive experience of the 1959
Antarctic Treaty system,’ the authors of the 1979 Moon Agreement provided
in its Art. VII(3) for the designation on the moon of arcas of special scientific
interest as international preserves for which special protective arrangements
are o be agreed in consultation with the competent UN bodies. The excrcise of
the right to freedom of scientific investigation in such arcas will obviously be
subjccted to limitations provided by the agreed protective arrangements.

In assessing the scope of the right to freedom of scientific investigation and
the limitations on it, it is nccessary to take into consideration also the moral and
ethical aspects of inter-human and international rclations. Not only legal
principlcs and rules, but also the human interest in self-preservation, as well as
the norms of cthics and morality prompt the need for self-imposed limitations,
including the nccessity of developing cffective legal measures to prevent the
detrimental side effects of scientific research. In this context, the traditional
principle that everything not prohibited by law is permitted, runs counter to
certain general principles of international law and the norms of international
morality. This is of particular importance in regard to outer space.”

74 See: Art. 7 of the 1966 International Covenant on Civil and Political Rights providing that
no one “shall be subjected without his free consent to medical or scientific experimentation™.

75 Art. V of the 1967 Space Treaty, Art. X of the 1979 Moon Agreement and the 1968 Rescue
Agreement.

76 B.A. Bocze k: .Specially Protected Arcas as an Instrument for the Conservation of the
Antarctic Nature”, in: Antarctic Challenge (ed. R. Wolfrum), 65 - 10! (1986). Notes
4 and 36. :

7" Manfred L ac h s: International Academy of Astronauiics, Doc. 1AA/(Scieg. Ctee) I1. 2 -
3 (1970).
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III. Freedom of scicntific investigation
in commercial and cultural uses of outer space

While the first decade of space flights was largely devoted to exploration
and scientific investigation, the following ycars of space activitics have been
increasingly dedicated to practical applications and commercial uses, such as
telecommunications, remote sensing and weather observation satcllites.”® That
transition has by no means decrcased the importance of scientific activities in
space, since cach practical application must be preceded by carcful studies and
rescarch, thus amplifying the role of the right to freedom of scientific investi-
gation. Such interests and trends arc lcading to further substantiation and minu-
teness of detail, as well as the spreading of its rules to more legal instru-
ments.” Those rules, which stipulate the frecdom of scientific investigation,
restrict its scope not only in the arca of space exploration, but also project itinto
the sphere or uses and cxploitation of outer space, and subject it to further
restrictions and limitations.

With respect to the controversial problem of commercial exploitation of the
natural and mincral resources of the moon and other celestial bodies, the main
issuc in question was whether or not a moratorium should be placed on that
exploitation until an intcrnational regime could be established to regulate these
activitics. Until its establishment it was agreed that for the purpose of scientific
investigation, states will have the right to use the mineral and other resources of
the moon and other cclestial bodies for non-commercial purposes. 8

The dircctions of present space investigation arc both space-oriented and
earth-oricnted. The former tend towards moon, planets and the further frontiers
of the universe, while the latter turn from the deck of ever more sophisticated
space stations down, towards our globe below. The substantial differences
between these two dircctions of space exploration add new dimensions to the
right to frecdom of investigation.

Dircct television broadcasting, remote sensing of the earth by satellites, and
surveillance satellites bring new discoverics in the uses of outer space, which in
turn requirc adcquate international regulations, and call for new approaches to
the right to freedom of scientific investigation as applied in commercial and
cultural utilization of outer spacc.

8 N.M. M a t te: From Scientific Exploration to Commercial Utilization in Aerospace Law
(1977); A Survey of Space Application — for the Benefit of All Mankind, NASA Office of Space
Science and Applications (1967); The Application of Space Technology 10 Development, UN
Department of Economic and Social Affairs (1973).

7% Art. VI(2) and X1 of 1979 Moon A grecment provide us with good examples of these trends,
referring among other to “the exploitation of natural resources of the moon™ and putting the
rights of scicntific investigators essentially in a res communis situation, barring states and their
nationals from establishing sovercign or proprictary rights over the explored territory, including
the surfaces and subsurfaces of the moon. C.Q. Christol: The Modern International Law of
Outer Space, 274 (1982).

80 UN Doc. A/AC.105/171/1976.
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Two kinds of activitics pose new problems to freedom of outer space: remo-
te sensing of the carth by satellites as a form of commercial exploitation and
direct broadcasting by satcllitcs as a form of cultural use of outer space. Although
these activities are of utilitarian character, they both encompass problems of
freedom of scicntific investigation in outer space. Both these activities give rise
to a conflict between the two legal principles of freedom of outer space and
exclusive national sovercignty of each state over its territory.?! Consequently,
both these activitics raise the common legal problem of “prior consent”,82 which
limities considerably the right to freedom of scientific investigation, especially
at its initial and experimental stages.

1. Remote sensing of the earth by satcllites
and the freedom of scientific investigation

Although carth obscrvation from outer space, both for military and peaceful
purposes, was practised prior to the conclusion of the 1967 Space Treaty, this
treaty contains no rcferences to such activities. Nonethcless, it was generally
agreed that earth-resource remole sensing is in accordance with international
law and should be governed by the principles of the 1967 Space Treaty, including
the principle of frcedom of scientific investigation.®

Not all states were rcady to accept this conclusion without reservations.
Thus, two pre-conditions, affccting indirectly the freedom of scientific investi-
gation in respect of remote sensing activitics, have been advanced, namely:
a. the need for respect of the right of all nations to permanent sovereignty over
their natural wealth and resources, the exercise of this right in the interest of
national development and the well being of citizens, proclaimed in relevant UN
General Assembly resolutions®* and b. the requirement of prior consent of the
state to the sensing of its territory.

On these assumptions, during the seventics all remote sensing programmes
were carried out on an experimental basis, while in the eightics they entered
operational stage. Technical improvements raised serious objections of political
and legal naturc on the part of states affected by these activities, calling among
other things for further limitations of the frcedom of investigation of the earths
surface from outer space. On the other hand, the multiple benefits have intensified

3. C.Dalfen: .The International Legal Process: Direct Broadcasting and Remote
Sensing by Satellite Compared”, in: 10 CanYBIL 186 - 211 (1972).

8 Pamela L. Mcredith and George S.Robinson: Space law: A Case Study for the
Praciitioner, inplementing a Telecommunications Satellite Business Concept (1992).

8 UN Doc. A/AC.105/320, Annex 1V(1983).

8 UNGA Res. 1803(XVID of 14 XIT 1962, 2158(XX1) of 25 XI 1966, 2386(XXIII) of
19 X1 1968, 2962(XXV)) of 11 XI1 1970, 3016(XXVII) of 13 X111972,3102(S-VIN)of 1 V 1974
and also the Declaration on the Establishment of a New International Order at 4(a). Also UN
Doc. A/AC.105/C.2/SR.220/1974, A/AC.105/171, Annex IV(1976).
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efforts to solve potential conflicts by mcans of international agreements and
joint ventures in the ficld of remote scnsing of the earth by satcllites.8

Remote sensing often raiscs Iegal conflicts between the freedom of explo-
ration and use of outcr space on the one hand, and national sovercignty over na-
tural resources on the other. Legally, both principles are part of customary inte-
rnational law embodicd in numcrous UN resolutions and international treaties,
binding the parties. In most instances, these conflicts result in legal limitations
on the right to freedom of scientific investigations in outer space.

One of the main motives bchind the formulation of this right was the ob-
tainment of scientific information by means of rescarch, which in the performance
of remote scnsing, either at experimental stage or in the collection of scientific
data, is subjcct to certain pre-conditions and limitations imposed by space law.%

Special attention to the legal implications of remote sensing oriented at arcas
which, like outer space, arc beyond the national sovereignty and jurisdiction,
namely the high scas and Antarctica is required. Since all three are subjected to
very similar regime of freedom of scientific investigation, the limitations on the
accrued rights arc rclatively lesser, than in respect of arcas under states so-
vereignty and jurisdiction.

2. Dircet broadcasting activities by satellites
and freedom of scientific investigation

There has been so far a considerable amount of tolerance as regards foreign
interference from outer space.®” Thus, it might be expected that similar attitude
will in future accompany the likely launching of solar powered satellites and the
construction of solar power stations on the moon requiring remittance of the
produced encrgy to earth. For the time being, however, the direct broadcast sa-
tellites (D.B.S.) provoked political and legal controversics, calling for adequate
regulations and limitations.

The interrclationship between the scientific uses of outer space and the
application of D.S.B. transmissions is two-fold, operating in the area of scientific

85 In the 1972 Agreement between the US and the USSR on Cooperation in the Exploration
and Use of Outer Space for Peaceful Purposes it was stated that: "The survey of a wide variety of
earth features and conditions from space primarily on spectral basis may be scientifically useful
and economically advantageous”. Attachment II, par. 1.

86 »Separaling the space segment — data collection by satellites — and the ground segment —
receiving, processing and dissemination of remotely sensed data — one can say that the space
segment of remole sensing is carried out in accordance with the freedom of exploration and use
principle of the Outer Space Treaty (Article I). as long as States act in accordance with intemational
Taw (Ariicle M), respect the interests of other States (Article IX) and inform the UN Secretary
General as well as the public and the internalional scientific community, to the greatest extent
feasible and practicable of their remote sensing activities (Article X1)™. N.M. Ma tte: Aerospace
Law 128 (1977).

8 As an example of such an attitude of states may serve the intelligence remote sensing
system from outer space. Bul states have not acquiesced to foreign radio and TV interference
from space.
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research aimed at the development and improvement of space communications
and space broadcasting on an experimental, non-commercial basis and in the
dissemination of scientific and educational information by means of D.B.S.,
both implying freedom of scientific research.

In the latter case, the main conflict arises between the requirement of prior
consent and the right to free flow of information, including scientific information.
It is widely agreed that a state has a right — some even say a duty — to judge
what kind of information reaches its population from outer space.®® But D.B.S.
brings to the fore not only the principle of state sovereignty, but also the principle
of freedom of information, closely related to the freedom of scientific investi-
gation, both stipulated in the Covenants of Human Rights.®® States in their space
activitics — whether scientific, cultural or commercial — when enjoying the stipu-
lated freedoms must exercise them in conformity with applicable international
law. D.B.S. poscs a legal conflict comparable to that caused by remote sensing
of the earth by satellites, namely, a conflict between frecdom of investigation,
exploration and use of outer space and the principle of national sovereignty.
Many governments fear that D.B.S. might result in the reception of politically
or socially unwanted forcign radio and television programmes which might
contravene the principle of non-interfercce in the domestic affairs of states. This
fear is needless with respect to point-to-point communications satellites,
transmitting among other things scicntific data, which can easily be controlled
by each state concerned. )

The crucial legal problem involved is the question of prior consent: whether
State A necds prior permission from State B to broadcast a radio and TV pro-
gramme to that State? The answer is not casy, taking into consideration that the
benefits of direct broadcasts stem not only from entertainment and cducation,
but also from the spread of scientific information in the spirit of freedom of
research and investigation. But, on the other hand, the possible abuses of those
opportunitics, fearcd by governments, emerge from the temptations provided by
dynamic development of new transmission techniques. They often occur under

% pDalfen. Gottlieb and K at z:,The Transborder Transfer of Information by
Communications and Computer Systems: Issues and Approaches to Guiding Principles™, in: 68
AJIL 227 (1974).

89 Art. 19 of the 1966 Intcrnational Covenant on Civil and Political Rights and Art. 15(3) of
the 1966 International Covenant of Economic, Social and Cultural Rights (note 1). According to
the French lawyer Jean Rivero both freedoms belong to the same broader notion of intellectual
and moral liberties and liberties of thought. Jean R i v e r o: Les Libertés Publique, Vol. 1, Les
droits da 1’homme, 23 - 26 (1973).

%0 For example the joint Canadian-American CTS (Communications Technology Satellite),
owned by Canada, launched by N.A.S.A. on 17 I 1976. Its programme involved i.e. scientific
experiments with community satcllite broadcasting of medical information and TV programmes
to remote areas of Canada, especially those inhabited by Eskimos. US Dept. of State Bulletin,
Vol. LXX, No 1877,22 1V 1979, p. 446. Some developing countries, like Brazil, Iran and Indonesia
are carrying out intensive studies on the utilization of D.B.S. for dissemination of educational and
scientific contents.
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cover of pscudo-scicntific contents and ideas of undesired political propaganda,
unfair commercial advertising and socially or religiously unacceptable pro-
grammes from one country to another, from one socicty to another. Sometimes,
they are hide behind the shicld of freedom of scicntific investigation. In D.B.S.
a proper balance between the bencefits and possible costs is desired. The edu-
cational and scientific bencfits of D.B.S. are particularly important for the deve-
loping countrics.”! A special role is played in this respect by the controversial
Declaration of guiding principles on the use of satellite broadcasting for free
flow of information, the spread of education and greater cultural exchange,
adopted by the UNESCO General Conference on 15 XI 1972 and the prior UN
General Assembly resolution 2733(XV) of 16 XII 1970 inviting UNESCO to
promote the use of satcllite broadcasting for advancement of education and
training, scicnce and culturc. Generally in line with the principles of freedom of
information and scicntific investigation, the Declaration definitely tends toward
the adoption of a prior consent rule [Art. VI(2), VII(2) and IX], imposing signi-
ficant limitations on thesc liberties.?2 Even furthergoing limitations were pro-
posed in other drafts and legal instruments on D.B.S.%

The protracted ncgotiations stretched into the eighties in an effort to narrow
the gap between the different positions taken on a number of questions, including
the controversial prior consent rule. Finally, in 1987, the UN General Assembly
adopted the Principles Governing the Use by States of Artificial Earth Satellites
for International Dircct Television Broadcasting,®® propounding in paras 13 —
15 the rule of prior consent.

Since the right to freedom of scicntific investigation in outer space is affected
by the above referred instruments only indircctly, we shall not enter into further
discussion. Nonctheless, the interaction between these standards should not be
ignored, because it raises a number of fundamental legal issues of far reaching
consequence in the practical enjoyment of the freedom of investigation, explo-

! India and its SITE (Satellite Instructional Television Experiment) project serves here as
the classic example. UN. Doc. A/AC.105/72 of 11 XII 1969, A/AC.105/114 of 28 111 1973,
A/AC.105/120 of 29 X1 1973. A/AC.105/128 of 5 IV 1974 and A/10020(1975), p. 17.

%2 For the text of the UNESCO Declaration see: M a tte: op. cit. (note 86); From Scientific
Exploration to Commercial Utilization, Toronto 1977, p. 299. The Declaration was adopted with
avote of 55 in favour, 7 against (Australia, Canada, Costa Rica, Denmark, the Federal Republic of
Germany, the UK and the US) and 22 abstentions. Of the 128 then UNESCO member states 110
were present and only 84 voted: thus the result does not seem to represent even a real majority of
the Organization members.

9 See: the Soviet Draft Convention on Principles Governing the Use by States of Artificial
Earth Satellites for Direct Television Broadcasting (Art. V); the Argentine Draft International
Convention on Direct Broadcasting by Satellite {(Art. X) and the 1975 Principles governing the
use by States of artificial earth satcllites for direct television broadcasting. For texts see: Ma tte:
op. cit. (note 86), Annexes VB, C and D respectively, p. 303 - 316.

% UN Doc. A/8771(1972). A/AC.105/WG.3/V/CRP.2(1974).

95 UNGA Res. 37/92 of 4 11 1983. This resolution received majority support mainly of the
then socialist bloc states and most of the Third World countries, opposed by the Western space
powers. ~
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ration and use of outer space. The crucial question in the application of the prior
consent rule is whether the principle of national sovereignty prevails over the
right to freedom of scicntific investigation in oulcr space. Mutatis mutandis the
same conccrns apply to the frecdom of dissemination of scientific information,
which is an important part of thatright and is extensively treated in international
instruments an D.B.S.

Closcly linked with the question of “prior consent™ is the secondary problem
of "spill over”, which occurs when D.B.S. transmissions of one or more specific
countrics can be received - intentionally or unintentionally — in other countries.
The received signals of such "spill over” may be destroyed by the technique of
“jamming”. Without entering into further details, it may be concluded that all
these techniques may indircctly impair the right to freedom of investigation in
outer spacc.

Conclusion

The conduct of space activitics is governed by a number of recurring legal
principles, among which the frcedom of investigation, exploration and use is
present in virtually every instrument of space law. Scientific research is, like
many other space activities, subjected to the fundamental freedom principle,
limited by a number of pre-conditions, derogations and restrictions on the right
to freedom of scicntific investigation stipulated by space law.

Antecedent to the principle of freedom of exploration and use of outer space
was the frecedom of the air doctrine, formulated at the emergence of air law.
This concept, which developed in early acronautical law, has the greatest simi-
larity with the principle of the freedom of outer space under space law. Today,
if one compares it with the factors leading to the decline of the freedom of the
air doctrine, there is a well founded anxicty that the present status of the freedom
of exploration and use, including scicntific investigation of outer space, may
also be gradually limited. This may be especially time when economic, military
or other advantages induce states to lay claim on certain parts of outer space,
like the gcostationary orbit, the moon and other celestial bodies etc. Similar
tends are also noted in the law of the sca and air law.

Opponents of these trends are looking with anxicty at the growing number
and cxpanding scope of rules providing for control, limitations and ban on
research, cxperiments and tests with harmful effects, which are conducted both
for peaccful and military purposes, considering them as an assault on the right
to frecdom of scientific investigation in outer space. It should be noted, however,
that most of these limitations serve to safeguarde and protect superior values,
such as peace, human lifc and health, environment etc., and thus are devoted
tothe interest and welfare of mankind as a whole and ultimately are strengthening
the right to freedom of scicntific investigation itsclf by preventing its abuse for
aims incompatible with the objectives of law and scicnce.
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1. Introductory note

The rapid liberalization of trade and forcign investment starting in 1988 has
ensurcd Polish economic recovery in its transition to a free market economy.
Especially, Polish liberalization of trade regimes by granting foreign trade the
rights to enterprises has abolished the state monopoly in foreign trade.! The
currently available estimates for Poland indicates that enterprises, although most
of them are state-owned, control about four-fifth of all export and import tran-
sactions in the country.?

The significant increase in the enterprise autonomy which influence both
the size and composition of exports and imports in Poland is an evidence that
domestic producers are expericncing competition from foreign imports.> The
state’s absolute control over forcign trade, so characteristic for communist rule
era, has given way 1o the use of traditional instruments of trade policy such as
the use of tariffs, quotas and licenses to meet goals of national economic policy.
Those goals include the acquisition of high-technology imports, the prevention
of excessive depletion of foreign exchange reserves, and the prevention of
excessive exportation of goods in short supply.* In addition, Poland emphasizes
a total commitment to GATT principles and goals. Poland is a member of the
General Agreement of Tariffs and Trade (GATT) and applies a Generalized
System of Preferences which sets lower tariffs on imports from developing
countries. Tariffs and the custom classification arc based on the Harmonized
System of Coding and Harmonized Description of Commodities developed by
the International Customs Cooperation Council as applied in most countries.®

Since the beginning of the Polish economic reforms in 1988, the government
has assigned a key role to forcign capital in the transition to a free market eco-
nomy process. Thercfore, Poland, through appropriate legisiation and interna-

Y World Bank Official, interview with USITC staff, (June 5, 1991); USITC Publication 2452.

2 OECD (Organization for Economic Cooperation and Development) officials, interview with
USITC staff June 8, 1991; USITC Publication 2452.

31d.

‘1d.

5 Interview with representative of Polish embassy in Washington, D.C., July, 1991 USITC
Publication 2452.

$ European Update 1991 WL 11687 (D.R.T.), p. 134.
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tional treaties, has cxpandcd the possibilitics of forcign owner-ship beyond joint
ventures to one of complete ownership of industrial assets.” Despite such
a significant liberalization of forecign investment, Western Businesses remain
cautjous in making usc of ncw opportunitics.® A factor, they are properly aware
of, and which always has 10 be considered when making an investment in another
country is the degree of guarantce for the funds being invested no matter what
form the investment takes. For example, U.S. has an investment treaty signed
with Poland (infra) which provides governmental guarantees and protection, for
the investment and profits, and protcction against expropriation without adequate
compensation. The treaty also provides for the frec transfer of dividends in
a freely convertible currency and provides for arbitration and conciliation in
disputes between a forcign investor and the Polish government. Also, in De-
cember 1991, Poland, signed an association agreement with the European
Communitics. These agrecments cnsures that all investments in Poland are
governmentally guarantced against expropriation without fair and adequate
compensation.’

All past and recent forcign direct investment in Poland virtually has been in
joint ventures. Joint venture activity is dominated by German and Austrian {irms.
The major cconomic factors such as location, culture, and historical tries play
a major role in this relationship. Although U.S. ventures arc fewer in number
then those involving German and Austrian firms, total U.S. capital outlays are
proportionally larger.!°

2. Laws and regulations of the Republic of Poland affecting
the economic relations with U.S. investors

Although there were affecting legal acts of an indirect naturcaffeking
economic activitics in Poland, these acts had a substantial impact on economic
relations with U.S. As carly as in 1976, the Communist government in Poland,
being in desperate need of foreign capital and technical assistance, introduced
the first reasonably comprechensive legislation concerning joint venture/foreign
investment legislation in Eastern Europe. The new law on Forcign Representa-
tions Regulation dirccted the procedural conditions and organizational framework
for foreign legal entitics and individuals intending to establish their represen-
tative offices within the territory of the Polish People’s Republic.!! Practically
speaking, this law permitted and cven encouraged creation of "Polonia Firms™,

7 Interviews with the vice president of U.S. investment firm active in CEE (June 6, 1991),
CEE analysts at the OECD (June 17 — 18, 1991), and staff at European — based international bank
active in CEE (June 19, 1991): USITC Publication 2452.

8 1d.

? European Updaie 1991 WL 11687 (D.R.T.) Sec 6, 3, 3, 2. p. 140.

10 Export Compclitiveness of Major Manufacturing and Services Sectors”. Investigation
Ne° 332 - 308 USITC Publication 2452, p. 11, 12. )

" Regulation of the Council of Ministers of Feb. 6, 1976 on Conditions, Procedures and
Authorities competent to Grant Rights to Establish Representations by Foreign legal and National
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usually small busincsses owned by forcigners (preferably of Polish extraction)
to be set up and opcrate in Poland. The law provided for the establishment of
trading offices by forecign companics to serve as their Polish branch. These bran-
ches would represent their trading interests, offer technology information services
and supervise sales activities.

Accordingly, the Paragraph 1 of the Forcign Representations Regulation sta-
tes that " A forcign legal or natural person, hereinafter called ’a foreign enter-
prise’, may establish a representation in the territory of the Polish People’s Re-
public to perform cconomic activity exclusively upon being granted a permit
provided for by the regulation™.!? The possible area of economic activity under
this act is described in subparagraph 1 of paragraph 1 —

A representation of a foreign enterprise may be established for the performance of
economic activity in the arca of foreign trade, transport, tourist and cultural services™!3,

A sccond law that formed the legal basis for conducting economic activity
in Poland was the Small Manufacturing Business Act of July 6, 1982.'* The
initial provision of the Act dirccted to increase the production of goods and
services for the Polish domestic market as well as increasing exports with the
participation of forcign natural and legal persons. Articles 1 and 2 of the Act
state that "Legal persons having their scats abroad, citizens of foreign states,
Polish citizens permancntly residing abroad as well as the partner.ship and
companics scated in Poland and formed by those persons having their exclusive
interest therein, hereinafter referred to as *forcign cconomic subjects’ may con-
duct cconomic activity as specified in this Act, hereinafter referred to as ‘eco-
nomic activity’ within the territory of the Polish People’s Republic.!® Art. 2
states that "Foreign cconomic subjects may conduct cconomic activity on their

own behalf and account as well as in partnerships and companies with Polish

economic subjects™. !¢

Persons with the Territory of the Polish People’s Republic in Order to Carry on Economic Activity
(Dziennik Ustaw (OfTicial Journal) 1976, N°. 11, item 63 with later amendments: Dziennik Ustaw
1989, N°, 26, item 133).

12 1d. See: also Paragraph 13 which states the legal requirements to obtain the permit.
A permit for performing economic activity in foreign trade shall be issued by the Minister of
Foreign Trade (now acting Minister of Foreign Economic Relations — see: Dziennik Ustaw 1987
Ne°. 33, item 17 amended by Dziennik Ustaw 1989, N° 75, item 445 — article 123), apd in other
arcas specified in paragraph 1 subparagraph 1 ~ by a relevant minister in agreement with the
Ministry of Foreign Trade and the Ministry of Finance.

B 1d.

14 Act of July 6d. 1982 on the Rules of Carrying on Economic Activity in Small Manufacturing
Business by Forcign Legal and Natural Persons within the Territory of the Polish People’s Republic
(Dziennik Ustaw 1989, N°. 27, item 148 with later amendments in Dziennik Ustaw 1989, N°. 74,
item 442: Dziennik Ustaw 1991, N°. 60, item 253).

13 1d. Sce: Chapter 1 of General Provisions Art. I § 1 and § 2.

16 1d. Based on provision of Art. 2 forcign entities, apart from conducting operations in
Poland on their own behalf, could establish a partnership with Polish entities. The Polish entities
which were entitled to enter into partnerships with foreign partners in this way were small state
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The law of 1982, when using the term “economic activity concerning
small businesses”, did not define the concept of the small business but only sta-
ted in art. 2 of the Gencral Provision that it creates a basis for: the production of
goods and services, traffic of goods and exportation of own products and services
as well as importation of inputs nccessary for production of goods and services.
Thercfore the companics established under the 1982 law only enjoy the right to
import to the extent required in order to conduct their own activitics.

The law of July 6, 1982 on the Rules of carrying on Economic Activity is
now being of the closed character, because according to its regulations, only
those who have acquired or who have submitted an application before January
1, 1989 for a permit to conduct economic activity, may do so. The submission of
applications for these permits is no longer valid starting with January 1, 1989.
Therefore, all companics who currently wish to establish economic activities in
Poland must follow cither the 1976 law on foreign Representation Regulation
(supra), the 1991 Forcign Investment Law (infra) or the 1983 Law on Banking
(infra).

The third legal act passed in 1988 which shaped the legal framework for
conducting economic activity in Poland was called the Economic Activity with
Participation of Forcign Partics Act.!” It was the first act in the post-war Polish
legislative history that introduced to the system of Polish economic relations
a clear bundlc of rules that guarantced an equal treatment of all economic units
as well as the freedom to engage in economic activity. This law has been replaced
by a new Forcign Investment Law.!8

The Polish Forcign Investment law, passed on Junc 14, 1991 sets out the
current principles by which business may be done in Poland. The right to conduct
economic activity, according to the Forcign Investment Law, is universal and
permitied 10 everyone who fulfills the basis conditions determined by law!®
(discussed infra).

Similarly, the Banking Law of January 31, 1989 provides for the establish-
ment of banks in Poland by forcign partics in the form of joint-stock companies
and for the opening of Polish agencies and branches by foreign banks.® This
acts sets forth the principles of activity as well as thc formation and organi-
zational structure of banks (discussed infra).

Finally, the most important law that directly effects U.S.—Polish economic
relations was the treaty between the United States of America and the Republic
of Poland concerning Busincss and Economic Relations with Protocol and Four

enterprises cooperatives genera, partnerships. and limited liability and joint-stock companies.
See: also European Update 1991 WL. 11687 (D.R.T.), p. 25.

17 Actof 23 December 1988 on Economic Activity — Dziennik Ustaw 1988, N°. 41, item 324.

18 Act of 14 June 1991 on Companies with Forecign Shareholdings ~ Dziennik Ustaw 1991,
Ne. 60, item 253.

19 1d.

20 Act of January 31, 1989 ~ The Banking Law — Dziennik Ustaw 1989, N°. 4, item 21; later
amendments Dziennik Ustaw 1989, N°. 54, item 320, Dziennik Usraw 1989, N°. 59, item 350);
Dziennik Ustaw 1989, N°. 74, item 439.
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Related Exchanges of letters, signed March 21, 1990 at Washington (discussed
infra).?!

3. Laws and rcgulations of the United States having
an impact on economic relations with Poland®

Since 1988 when Poland stated its intention to make a decisive transition
from a central planning to a frce market economy, an important aspect to this
transaction has been the influx of Western investment with a simultaneous
increase in tradc with the West. The U.S. government has been aware of the
commercial opportunitics presented to its citizen by new developments in Poland
and othcr Eastern European Countries. The laws and regulations of the U.S.
affecting the economic relations with Poland are designed to reduce the risk of
trade and American investment involvement in Poland. Besides the compre-
hensive bilateral Agrecment on Investment and Business Relations with Poland
signed March 21, 1990 at Washington (discussed infra),? there are several legal
acts having significant impact on the present cconomic relationship between the
United States and Poland.

The MFN (Most Favored Nation) Tariff Trcatment was denied to communist
countrics according to the Trade Agreements Extension Act of 1951.%* Section
401 of the Trade Act of 1974 rcaffirmed the policy of denying MFN tariff
treatment to imports from these countries with the exception of Poland, whose
MFN trade status had been restored in 1960. However, section 402 of the Trade
Act of 1974 authorized the President to extend MFN status to those countries
that meet the freedom of cmigration requirement provided in this section, called
Jackson-Vanik amendment. According to section 402s of the Trade Act of 1974,
the main purpose of the MFN tariff treatment policy implemented by U.S. Con-
gress was to "assurc the continued dedication of the United Stated to fundamental
human rights”. Actions of nonmarket cconomy countrics which denied their citi-
zens the right of opportunity to emigrate or imposed more than a nominal tax of
other charges on any citizen as a consequence of the desire of such citizen to
emigrate to the country of his choice were violating policy objective of MFN
tariff system.?® There fore, the amendment upheld carlier provision that communist

21 U.S. Department of Commerce Room H - 6043 Washington, DC 20230; Commercial Law
and Practice Course Handbook Series: ,Joint Ventures and Privatization in Eastern Europe —
Trade Law and Agreements involving Eastern Europe™ by Catherine A. Novelli, April 15 - 16,
1991; 575 PLI/Comm 9.

22 For extended description of Laws and Regulations of the United States affecting trade with
Eastern Europe and the Independent States of the Former Soviet Union written by Arthur
Arono ff see: corporate law and Practice Course Handbook Series. The Commerce Department
speaks 1992; Developments in Import Administration: Export and Investment Abroad ~ 789
PL1/Corp. 477. )

B d.

“1d.

25 See: 19 U.S.C., 52432,

% 1d.
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or communist dominated countrics were still incligiblc for MFN tariff treatment?’
although Poland was not affccted by this Act. The Jackson-Vanik Amendment
prescribes cligibility for MFN trecatment, government credits and investment
guarantees, as well as prohibits the President from concluding commercial agree-
ments under the Trade Act of 197428 with these countries, unless the President
finds a country in compliance with objectives of MFN or waives that sections
requirement. Poland, not being excmpt by the Jackson-Vanik amendment, has
been receiving various U.S. government credits and investment guarantees.?

The Overseas Private Investment Corporation (OPIC) established by Con-
gress in 1969, has been designed to help American companies remain competitive
in the international market place.3® The OPIC is a sclf sustaining, U.S. govern-
ment agency whose purposc is to promote cconomic growth of less developed
“friendly countrics™ by encouraiging U.S. private investment in those nations.
OPIC assists U.S. investors through direct loans or loan guaranties typically
ranging from 2 million to 25 million dollars which usually do not exceed 50%
of the total project cost. Morcover, OPIC can insure U.S. investment projects
overseas against the risk of political violence (such as war, revolution, civil
strife) in regard to asscts and business income, expropriation and inconvertibility
of local currency.!

The Eastern Europe Growth Fund (EEGF) is anew program of the Overseas
Private Investment Corporation (OPIC) designed to activate new investments in
Central and Eastern Europe.?? The EEGF is designed to raisc capital to finance
productive business enterprises in Eastern Europe thereby generating vital new
economic activity, private-scctor growth and employment opportunitics. Be-
cause the EEGF is being created with financial guaranties from OPIC, the in-
vestment projects and insurance obligations are backed by the full faith and
credit of the United States of America, as well as by OPIC’s own substantial fi-
nancial reserves.

Poland has been determined to be cligible for Generalized System of Pre-
ferences (GSP).3* The GSP is designed to offered duty free or reduced duty

19 U.S.C. 552192, 2193, 2432, 2439.

2 19 U.S.C. 52435.

29 A products of non-market economy, that Poland was at this time, may be eligible to receive
non-discriminatory treatment (most-favored-nation indicating that such a country is not viclating
the eligibility to that treatment. Such a report with respect to such country, like Poland, shall
include information as to the nawre and implementation of emigration laws and policies and res-
trictions or discrimination applied to or against person wishing to emigrate, 19 U.S.C.A. 52432 -
subchapter IV - Trade Actof 1974.

22 U.S.C. ss2191, 2191a, 2199.

31 Jd.

32 Commercial law and Practice Course Handbook Series, , Joint Ventures and Privatization
in Eastern Europe Trade Law and Agreements involving Eastern Europe™ by Catherine
A.Novelli-575PLI/Comm 9. p. 242.

33 The President designed Poland as a beneficiary country for purposes of the GSP on January
9, 1990 by Proclamation N°. 6087 — 55 Fed. Rep. 709.
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treatment to over 4000 products from 135 countries.?* GSP scrves to induce
other nations to fulfill their legal obligations to United States under international
trade agreements and if nccessary to impose trade sanctions against countries
that engage in certain "unfair™ international trade practices.*®

In determining whether to designate Poland as a beneficiary country, the
President had to consider few aspect of economic and political relations. The
economic factors taken under Presidential consideration was the extent to which
Poland will provide market access for U.S. goods and services, the degree of the
eliminating of trade — distorting investment policies and the effectiveness to
enforce intcllectual property rights. In order to fulfil its political mandate and to
be eligible for Generalized System of Preferences (GSP), Poland had to be
beneficiary of non-discriminatory treatment (MFN), and to be contracling party
to the GATT and a member of the IMF. Further-more, Poland had to be free
from any “domination on control” by intcrnational communism. Moreover,
according to congressional intent, the President may not grant GSP to a country
that does not afford to its labor force the “internationally recognized workers
rights which include the rights of association and organizing, a prohibition on
the use of forced labor, the establishment of a minimum employment age and
the existence of acceptable working hours and conditions™.*

The Trade and Development Program (TDP), conducted by an independent
U.S. Government Agency of the International Development Cooperation Agency
IDCA promotes economic development in developing countries, inter alia in
Poland, by funding feasibility investment studies, consultants, training programs
and other project planning services.?” In Poland TDP assists state and private
enterprises by encouraging potential major development project which offer large
export potential. It is donc by funding U.S. private sector involvement in project
planning and helping U.S. firms for follow-up contracts when these projects are
implemented.

TDP activitics cover a wide spectrum of cconomic activities through Polish
government bascd on international economic cooperation. The currcnt activitics
in Poland provided through TDP include important infrastructural and environ-
mental projccts.*® For example the Ministry of Communication received a finan-

34 19 U.S.C. 52462.

35 Alan O. S y k e s: .Constructive Unilateral Threalts in International Commercial Relations:
The Limit case for Sec.™ 307, p. 59. International Law Institute with Georgetown University Law
Center - 23 LPIB 263.

36 Corporate Law and Practice Course Handbook Series: the Commerce Department speaks
1992: ,Development in Import Administration Export and Investment Abroad”. Eastern Europe
and Former Sovict Union - prepared by Arthur Aron o f f; October 1992 789 PLI (Corp. 477).

37 Commercial Law and Practice Course Handbook Series: ,Joint Venture and Privatization
in Eastern Europe — Trade Law and Agreements involving Eastern Europe™ by Catherine
A.Novelli-575PLI/Comm 9.

38 Corporate Law and Practice Course Handbook Series — The Commerce Department speaks
1992: , Development in Import Administration; Export and Investment Abroad”, Programs of the
United States Government and Multinational Organizations Supporting Trade and Investment in
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cial grant for a study on the modernization of the national nctwork and for the
development of local industry in the teleccommunication sector. In addition, TDP
offered a financial aid for technical assistance in the evaluation of proposals for
the Cellular Telcphone Project. Morcover, there is an extensive study being
conducted of the possiblity modernizing the national air traffic control system.
Additionally, TDP has statutory authority to facilitate access to natural resources
of interest to the United States beside these mentioned above studies and financial
support to major public sectors. A priority, according to TDP objectives, is to
have those public sectors for which there is high probability to allocate substantial
resources for forcign goods and services to succeed.?® According to operational
framework all official request for TDP assistance may be made by the appropriate
head of the government agency or ministry cither directly to TDP in Washington
or the U.S. Embassy in Warsaw. While no formal application form is required,
a description of the anticipated project and required a study accompanying the
official letter of request is nceded. The requirement of the description of the an-
ticipated project arises from the nced to verify whether the given request quali-
fies for TDP assistance. There arc a couple significant factors which determine
the appropriateness of TDP assistance. Firstly, the project must represent a de-
velopment priority for the sponsoring country and the project financing has been
identified and is likely if the study suggests project feasibility. Secondly, there
must be the potential for U.S. exportation of goods and scrvices during project
implementation.

In response to rapid economic transition and political reforms Poland’s, and
following Solidarity Lecader (now Polish President) Lech Walgsa’s historic add-
ress to a joint session of Congress, the U.S. Congress authorized and President
Bush signed into law a significant financial assistance program called "The Sup-
port for Eastern Europe Democracy Actof 1989 ("SEED™)".*° The Act provides
general guidance such as dirccting the U.S. Government to seek a generous and
early rescheduling for debts owned by the Government of Poland as well as spe-
cific funding provisions. In addition, the "SEED” Act provides the specific fun-
ding provisions which are designed to provide the structural adjustment of Po-
land’s economy to that of the world market. Thus, for cxample the U.S. Govern-
ment through its Department of Treasury made a contribution to the internatio-
nal fund to stabilize the Polish currency. The funds are to be kept in a reserve
and drawn on as necessary 10 stabilizc the Poland’s local currency. Furthermore,
the United States Government took a leadership role in supporting loans made

Eastern Europe and the Former Soviet Union by R.B. Schwartzman - 789 PLI/Corp.
497 (1992).

39 Catherine A. Novelli, note 37, ibidem.

40 1d. at 351. See also: Corporate Law and Public Course Handbook Series: The Commerce
Department speaks 1992: ,,Development in Import Administration: Export and Investment Abroad™.
Programs of the United States Government and Multinational Organization supporting Trade and
Investment in Eastern Europe and the Former Soviet Union-byR.B.Schwartzman, note 38,
ibidem.
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by the International Monctary Funds (IMF) and the World Bank Organizations.
Moreover, within the "SEED" Act, U.S. Department of Agriculture provides
agricultural assistance to Poland with an emphasis on food production. This
program is designed to work by selling surplus of U.S. agricultural products,
with the potential procecds to be used to improve the Poland’s domestic agricu-
ltural infrastructure.*! :

Additionally, the "SEED” Act appropriates money to expand the Trade and
Development Program which provides, inter alia, federal guarantecs for loans
to Polish companics to import U.S. products. The guarantees which are made
through U.S. Agency for International Development to the Export-Import Bank,
in turn are available to U.S. exporters. Furthermore, the "SEED” Act provides
specific funding provisions in the area of educational, cultural and scicntific ac-
tivities. Under thesc provisions, the President is directed to encourage the es-
tablishment of sister institutions between American and Polish school and uni-
versities in the ficlds such as medicine and health care, business management
and environmental protection. These educational exchange programs are directed
to emphasize skills in business and cconomics which are esscntial for the deve-
lopment of a free market cconomy.#2

The successful development of a free market economy is conditioned on the
development of the Private Sector. Therefore, under the "SEED™ Act, the U.S.
Department of Labor is dirccted to provide technical assistance programs that
serve 1o enforce labor market reforms. These programs may include training,
job search and employment services, uncmployment insurance and occupa-
tional safety and health protection. Finally, to provide comprehensive support
for development of the private scctor of the Polish cconomy, the U.S. government
created the Polish-Amecrican Enterprise Fund (PAEF).#

In order to implement the policies and practices conducive to promote and
development of Polish private sector economy the PAEF is designed to provide
different kinds of assistance. hence, the Enterprisc Fund provides loans, grants,
equily investments, feasibility studics, technical assistance and other forms of
economic assistance to help a varicty of small and medium sized businesses.
The Polish-Amecrican Enterprise Fund strives to combine two kinds of objectives
it pursucs. The PAEF is actively fulfilling its congressional mandate by seeking
investment opportunitics in Poland by simultancously showing a positive return
on capital from the projects it sponsors.*

41 1d. at 355.
2 Id. at 353.
S 1d. at 216.
4 1d.
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4. U.S.-Polish Business and Economic Treaty of 1990
4.1. Introduction

U.S.-Polish Business and Economic Treaty of 1990 was signed on 21 March
1990, at Washington by Polish Prime Minister Tadeusz Mazowiecki and U.S.
President George Bush. The treaty, as defined by the Office of the Press Secreta-
ry, became "an important and vital step in enhancing the attractivencss of the
investment and business cnvironment in Poland™.%

The U.S.-Polish Treaty of 1990 became the first U.S. post-war economic
agrecment with a newly democratic Eastern European Country, which has been
intended to encourage and facilitate U.S. investment by providing interna-
tionally recognized protections and standards. These protections and standards,
covers the key legal framework in regard to a treatment of investment, business
rights and dispule scttlement.

President Bush, in reccommending and submitting the treaty on June 19, 1990
to the U.S. Scnatc for ratification confirmed his support to strengthen economic
relations with Poland which will facilitate and encourage the political and eco-
nomic reforms taking place in Eastern Europe. Moreover, he expressed his con-
viction that the treaty will serve to stimulate the growth of Poland’s private sec-
tor and market institutions as well as to protect U.S. investment and business
activity in Poland. Furthcrmore, he stated that the tenet of this policy, which is
reflected in the treaty, is that U.S. dircct investment abroad and foreign invest-
ment in the U.S. should receive fair, equitable and non-discriminatory treatment.
It was also the best understanding of President Bush, submitting the document
for Scnate ratification, that the partics also agreed to international law standards
for expropriation and compensation; free financial transfers; and procedures,
including international arbitration for the scttlement of disputcs.*¢

4.2. Trcatment of investment

According to the U.S.~Polish Business and Economic Treaty, U.S. investors
in Poland will be trcated cqually as Polish nationals or investors from other
countrics, whichever is more favorable. This basic assumption is reflected in
Article 11, § 6 relates the treatment of investment to be in compliance with norms
of international law. It provides that "Investment shall at all times be accorded
fair and equitable trcatment, shall enjoy full protection and security and shall in
no case be accorded treatment Iess than that required by international law; neither
party shall in any way impair by arbitrary and discriminatory measures the ma-

45 Eastern Europe Business Information Center — U.S. Department of Commerce Room H-
6043 Washington, DC 20230 - 375 PLI/Comm 9, p. 118.

46 Massage from the President of the United States transmiiting the Treaty between the United
States of America and the Republic of Poland concerning Business and Economic relations. (referred
to the Committee on Foreign Relations) 1o the U.S. Senate for ratification — commercial law and
Practice Course Handbook Series — 575 PLI/Comm 9.
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nagemcnt, operation, maintenance, usc, enjoyment, acquisition, expansion or
disposal of investment. Each party shall observe any obligation it may have
entered into with regard to investments”. 4

In order to understand the operational extent of the investment part of the
U.S.—Polish Business and Economic Trealy it is nccessary to relate the Treaty
provision with Polish domestic law on Companics with Foreign Sharcholdings
of June 14, 1991, known also as Forcign Investment Law.*® The Companies
with Foreign Sharcholdings Act sct forth the conditions for admitting foreign
subject to share income gained from carrying on enterprises within the territory
of the Republic of Poland.® The Act scts out the conditions under which capital
may be invested in Poland by forcign entities. The forcign legal and natural per-
sons may invest only in the form of cconomic centitics which take the form of li-
mited liability of joint-stock companics with the level of foreign participation
ranging from 0% to 100%.%° The capital of forcign entitics may be contributed
in monetary or non-monctary form. Accordingly, the law states that the foreign
subject contribution to the company’s capital may be brought in Polish currency
obtained as arcsultof a sale, in a forcign exchange bank, of convertible currency
at the buying rate of forcign currency announced by the National Bank of Po-
land.®! Alternatively, the capital may be brought in non-cash asscts, provided
that the contribution has been transferred from abroad or acquired in exchange
for Polish currency at the rate of exchange at official NBP (National Polish
Bank) rates in an authorized bank.5?

The essential part of the U.S.~Polish Business and Economic Trealy is one
dealing with compensation for expropriation. Here, U.S. and Poland agreed to
internationally recognized standards for expropriation which confer protection
from unlawlul interlerence with property interests. The Treaty provides that
"investments shall not be expropriated or nationalized cither directly or indirect-
ly through mecasurcs tantamount to expropriation or nationalization except for
a public purpose, in a nondiscriminatory manner, upon payment of prompt, ade-
quate and cffcctive compensation, and in accordance with duc process of law™.33

Furthcrmore, the treaty regulates the extent and conditions concerning
compensation. The compensation shall be equivalent to the fair market value
of the expropriated investment immediately before the expropriatory action

47 U.S.-Polish Business and Economic Treaty of 1990: Art. 2 § 6. Doc. 101-18; Executive
report 101-34 U.S. Senate Doc. Room.

48 Companics with Foreign Sharcholdings Act Dziennik Ustaw 1991, N°. 60, item 253. The
Companies with Foreign Sharcholdings Act revokes and replaces the 1988 Joint Ventures Law —
Dziennik Ustaw 1988, N°. 61, item 324.

4% Id. at Chapter | Art. 1 § 1 - The Act creates the possibilities for foreign subjects both to
form companics and to acquire shares in existing companies.

50 1d. at Chapter 1 art 1 § 2.

51 1d. at Chapter I art 10 § 1.

52 1d. at Chapter 1. art 10. § 2.

53 U.S.-Polish Business and Economic Treaty of 1990 Chapter VII § | — Doc. 101-18;
Executive report 101-34 U.S. Senate Doc. Room.
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was taken or became publicly known. The compensation for investors in case of
expropriation will be paid without dclay including interest at a commercially
reasonablc rate from the date of expropriation. The treaty further states that
such compensation shall be fully realizable, freely transferable and calculated
on the basis of the prevailing market ratc of exchange for commercial transaction
on the date of propriation.>* Morcover, a national or company of either Party
that asscrts that all of part of its investment has been expropriated will have
aright to prompt review by the appropriate judicial or administrative authorities
of the other party to determine whether any such expropriation has occurred
and, if so, whether such expropriation, and any compensation therefor, conforms
to the provisions of this treaty and to principles of international law.%

The similar provision providing protection for ownership and eventual
expropriation has been included in the Poland’s domestic law. The act of 29
December 1989, on the Amendment to the Constitution of the Polish People’s
Republic (discussed supra) stated that "the Republic of Poland shall protect
ownership and the right of inheritance and shall guarantee full protection of
personal property. Expropriation shall be possible in public interest only and
for just indemnity”.%¢ Similarly, the Act of 14 June 1991 on Companies with
Foreign Sharcholdings assures the payment of indemnity to foreign subject, on
reciprocal basis, to the amount of the part of the company’s asscts falling thereto,
in order to redress the loss suffered in conscquence of acts of expropriation or
as a result of application of other mcasures causing cffect equal to expro-
priation”.%’

Another important matter related to investment provision, included in the
U.S.-Polish Business and Economic Treaty of 1990, was the transfer of funds.
The government of the Republic of Poland has agreed to permit the immediate
and complete repatriation of expert earnings and capital from Poland to the
U.S. The Treaty explicitly provides that all investors will be permitted to do
all transfers related 1o an investment of commercial activity in the free manner
and without delay into and out of its prospective territory. Such transfers include
returns, compensation pursuant to cxpropriation, payments arising out of an
investment dispute or commercial dispute. Furthermore, according to the Treaty,
such transfer will include payments made under a contract, including amortization
of principal and accrucd interest payments made pursuant to loan agreement,
procecds from the sale or liquidation of all or any partof an investment and any
additional contributions to capital for the mainicnance or development of an
investment.’® The trcaty assumes that such transfers shall be made in a freely

34 1d.

35 Id. at Chapter VII § 2.

%6 Dziennik Ustaw 1989, N°. 75, item 444; Art. 7.

1 Companies with Forcign Sharcholdings Act — Dziennik Usiaw 1991, N°. 60, item 253:
Chapter HI art 22.

38 J.S.~Polish Business and Economic Treaty of 1990 atart V, § 1, Doc. 101-18; Executive
report 101-34 U.S. Senate Doc. Room.
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usable currency at the prevailing market rate of exchange for commercial tran-
sactions on the date of transfer with respect to spot transactions in the currency
to be transferred.>.
The similar provisions in regard to transfer of funds are made in the Polish
1991 Foreign Investment Law.%° The Act provides that a foreign subject, having
paid all the duc taxes shall be entitled to purchase foreign currency in a foreign
exchange bank and to transfer it abroad, without any separate exchange permit.
The transfers mentioned in the Act include amounts obtained as indemnity for
expropriation. It's important to note that in the Annex to the U.S.—Polish Business
and Economic Treaty, Poland imposcd some restriction on repatriation of U.S.
investment profits to assume an undisturbed transition to a free market economy.
However, Poland agreed to progressively eliminate restrictions on repatriation
of U.S. investor profits with no restriction for profits beyond 1995. The transfer
of profits derived from an investment has becn made according to the following
schedule.®!
—as of Ist January 1992: 20% of the remaining profits gained in 1990 —
1991 and not previously transferred;

—as of 1st January 1993: 35% of the remaining profits gained in 1990 -
1992 and not previously transferred;

— as of 1st January 1994: 50% of the remaining profits gained in 1990 —
1993 and not previously transferred;

—as of 1st January 1995: 80% of the remaining profits gained in 1990 —
1994 and not previously transferred;

— and [inally as of 1st January 1996: 100% of the rcmaining profits gained
in 1990 - 1995 and not proviously transferred and 100% of profits gained
thereafier.®?

In addition to, the Act of 14 June 1991 on Companies with Foreign Share-
holdings the introduction of Polish Banking law has extended the investment
possibilitics for U.S. financial market in Poland. The Banking Law of 31 January
1989 dcfines the principles of bank creation, organization and areas of business
activity.®? According to the law, the basic bank activities in Poland involve the
provision of intcrest yiclding deposit and loan facilities and are based on the
principles of monctary and credit policy established by the Parliament.%* The
Polish Banking Law provides for the creation of commercial banks and allows

¥ id.atart vV §2.

0 Companies with Foreign Sharcholdings Act — Dziennik Ustaw 1991, N°. 60, item 253.

6! The schedule is an integral part of the U.S.~Polish Business and Economic Treaty included
in the Annex to the Act.

2 1d.

63 Banking Law Act of 31 January 1989 — Dziennik Ustaw 1989, N°. 4, item 21 2 with later
amendments: Dziennik Ustaw 1989, N°. 54, item 320, Dziennik Ustaw 1989, N°. 59, item 350
and Dziennik Ustaw 1989, N°. 74, item 439.

64 Id. at Chapter 1, Art. 4.
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for the full participation of forcigners in the banking system.%® A bank may be
founded by a legal or natural person provided that there will be at least three
companics or enterprises in the case of legal person and not less than 10 indi-
viduals in the case of natural person.® However, it is important to note, that in
the case of involvement by forcign investors, there is a requircment of evidence
of the availability of a minimum 6 million dollars U.S. in Poland.®’ All ban-
king activitics, including thosc of the branches and agencies of forcign banks,
are governcd by the legal stipulations sct out in the banking Law and letter
amendment (sec footnote 63) and arc supervised by the national Bank of Poland
(NBP - Narodowy Bank Polski).

The U.S.-Polish Business and Economic Treaty calls on the Parties to apply
their tax policies fairly and cquitably. Article VI of the treaty states that “each
Party should strive to accord fairness and cquity on the trcatment of investment
of, and commercial activity conducted by, nationals and companics of the other
party”.®® Because the U.S. addresses tax matters specifically in tax treatics, the
present treaty gencratly excludes such provisions. However, the treaty will apply
to matters of taxation to the extent they relate to cxpropriation, transfers or
investments agreements.%

Furthcrmore, in the case of investment agreements the tax provision of this
treaty will apply to the extent that they are not subject to the dispute scttlement
provision of a convention for the avoidance of doublc taxation between the two
parties, or have been raised under such scttlement provisions and are not resolved
within a rcasonable pcriod of time."

In summary, the U.S. nationals and companics sccking to invest in Poland
are subject to Polish law governing the entry of forcign investment (discussed
supra), which allows denial only if the proposcd investment presents a threat to
state national sccurity, cconomic or environmental well-being. In a side letter,
supplementing the Treaty, signed by Mr. Dariusz Ledworowski, Under Secretary
of State, Ministry of Forcign Economic Relations, the Polish government, in
implementing its various investment proccdures, shall treat nationals and
companics of the U.S. at Icast as favorably as the nationals and companics of
any third country.”

5 Id. at Chapter 5. Art. 77. The article states that ,,A bank in the form of a joint-stock
company may be also established by foreign person or with foreign capital interest™.

66 Id. at Chapter 5. Art. 57.

§7 European Update 1991 WL 11687 (D.R.T.), p. 118.

8 The U.S~Polish Business and Economic Treaty of 1990 Treaty Doc. 101-18; Executive
Report 101-34 U.S. Scnate Doc. Room.

8 1d Art. VI §2 (2) (b) (¢).

70 1d.

7' U.S. Department of Commerce Room H-6043 Washington D.C. 20230; commercial law
and Practice Course Handbook Scries: ,Joint Ventures and Privatization in Eastern Europe™ -
575 PLI/Comm 9, p. 190.
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4.3. Business organizations and their rights

The general principles on the conduct of private economic activity can be
found in the Constitution of the Polish Republic’ (discussed supra) Art. 6 of the
Act states that "The Republic of Poland shall guarantee freedom of economic
activity irrespective of the type of ownership; restriction of that freedom may
be imposed by statutory law only.” In other words, Poland by its constitutional
Amendment guarantees the freedom to conduct cconomic activity to all person,
irrespective of their public or private status. An restriction on this freedom can
be imposed only by the Parliament issuing specific regulations to the contrary.
The Polish investment law of June 1991 (discussed supra)™ treats the right to
conduct cconomic activity as universal onc which is only subject to fulfillment
of the basic conditions determined by the legislative. Furthermore, in relation to
forcigners there are some limited regulation regarding arcas of economic activity
which, arc limited by a duty to obtain an appropriate permit.

Eslablishing a business in Poland, if not a statc-owned enterprise or
a cooperative, should be done according to the rules defined by the Polish co-
mmercial code.” The Polish Commercial Code, combined together with a rele-
vant provisions on the business rights, which were addressed in the U.S.~Polish
Treaty of 1990, provide the legal guidance as to how to advance the U.S. in-
vestor’s interest in the newly established free market economy.’® It should, be
pointed out that if a prospective business will be following the principle of
a frec market cconomy, the Commercial Code is the most important legislative
act which provides a comprehensive guideline for business activity in Poland.
On the other hand, the articles of the U.S.—Polish Trecaty of 1990, within the
relcvant provisions on the business rights, concentrates explicitly on nondis-
criminatory treatment 1o nationals and economic cnterprises of cach party to the
treaty in respect 1o activitics associated to.”’

- the granting of [ranchises or tights under licenses;

— the issuc of registrations, licenscs, permits and other approvals necessary

for the conduct of commercial acrivity, which shall in any event be issucd
expeditiously;

72 Act of 29 December 1989 on the Amendments to the Constitution of the Polish People’s
Republic — Dziennik Ustaw 1989, N°. 75, item 444, Art. 6.

B 1d.

74 Act of 14 June 1991 on Companies with Foreign Shareholdings — Dziennik Ustaw 1991,
Ne°. 60, item 253.

75 The Commercial Code, which is based on German Company law was issued on 27 June
1934. Dziennik Ustaw and was recently supplement by Act of 31 August 1991 on the Amendment
to the Regulation by the President of the Republic of Poland: The Commercial Code.

76 U.S.—Polish Business and Economic Treaty: Doc. 101-18: Executive Report 101-34; U.S.
Senate Doc. Room.

7 The following items were enumerated in the Art. 11 of the U.S.-Polish Business and
Economic Treaty of 1990 - Treaty Doc. 101-18 Executive Report 101-34 — U.S. Senate Doc.
Room.
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— the access to financial institutions and credit markets;

— the access to their funds held in financial institutions;

— the importation and installation of equipment necessary for the normal
conduct of business alfairs, including, but not limited to office equipment
and automobiles, and the export of any equipment and automobiles so im-
ported;®

— the dissemination of commercial information;

— the conduct of market studics;

— the appointment of commercial representatives, including agents, con-
sultants and distributors and their participation in tradc fairs and promotion
events;

— the marketing of goods and services, including through intcrnal distribu-
tion and marketing systems and by dircct contract with individuals and
companics;

— the access to public utilitics, public services of all types at nondiscrimi-
natory prices, if the prices are sct or control by the government.”

Furthcrmore, according the Treaty, Poland has agreed to adopt major new

intellectual property standards which are among the most sophisticated in the
world in arcas of product protcction®®, protection of integrated circuit layout
designs (computcr software),’! and protection of proprictary information, whe-
ther such information is of a technical or commercial nature.8? Morcover, in the
a side letter supplementing the treaty, the Polish government stated that it will
adhere to the Paris Act and the Berne Convention for the Protection of Literary
and Artistic work.®® Furthcrmore, another side letter relates to the U.S.—Poland
Agreemcnton the Development and Facilitation of Tourism, signed on 20 Scp-
tember 1989, which rcassurcs that tourism enterprises that are still under state
control will provide service to U.S. nationals and companies on a fair and equi-
table basis.?

Forecign legal and natural persons may conduct their business in Poland in

the form of a limited liability® or a joint-stock® company in accordance with

8 1d.

7 1d.

80 Id. at Annex 1.

81 Id. at Annex 1.

82 1d. at Annex 3.

83 Such an intention was expressed by are of few letter accompanying the treaty signed by
Mr. Dariusz Ledworowski, under Secretary of State, Minisiry of Foreign Economic Relations,
Warsaw Poland directed to Mrs. Carla A. Hills acting as U.S. Trade Representative, at Executive
Office of the President, Washington, D.C. 21 March 1990 - Doc. 101-18 U.S. Senate Doc. Room.

84 1d.

85 Polish Commercial Code Art. 161 states: ,Foreign Limited Companies can be admitted to
run their activity on the territory of the Republic of Poland upon permission granted by the Minister
of Industry and Trade".

% Id. at Art. 310 § 3 states that Foreign joint-stock companies may be allowed to run their
activitics on the territory of the Republic of Poland exlusively upon a permission of the Minister
of Industry and Trade and the Minister of Treasury.
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the Polish Commercial Code. Therefore, all joint-ventures established in Poland
must take onc of these forms in order to be Polish legal entity. However, the
shares may be held exclusively by forcign sharcholders (i.e. companies with
100% forcign capital). It should be noted that according to the Polish Commercial
Code, a limitcd liability company may be established by a sole shareholder.®
On the other hand in order to establish a joint-stock company, at least three
founders of the company arc required.?®

Under the June 1991 Act on Companies with Foreign Shareholdings®
shareholders may invest in companies or in joint ventures with Polish enterprises
without the prior approval of the Polish government except in the following
fields:*°

— management of scaports and airports

— intermediating and dcaling in real cstate

—defence industry not requiring any concession

— wholesale trade in imported consumption goods

— provision of legal aid.

If a company’s planned ficld of activity is within Art. 4 of the Foreign
Investment law (mentioned above) and thus subject to licensing requirements,
its permit will be only issucd after conscnt which has been obtained from ares-
ponsiblc governmental body having legal power to grant the license. The general
rules nceded to be complicd with to obtained a permit are described in the Co-
mmercial Code.

Once a limited liability or joint stock company is created upon compliance
with all licensing and permit requirements, its legal establishment must be
accomplished by a notarial deed.®! Furthermore, the application has to be entered
into the commercial register.?? The register is held by the economic department
of the District Court in the arca where the company is to be located. Only upon
registration docs the new cconomic entity acquire legal existence and may co-
mmence its operations.

The U.S.-Polish treaty paid particular attention to overcome burcau-
cratic obstacles and transparcncy problems that may continue during the
transitional period in Poland and thus impairing the full implementation of
the Treaty. Therefore, in a side lctter to the Treaty,” Poland designated within

%7 1d. at Art. 158 § 1.
88 1d. at Art. 308.
~ ® Companies with Foreign Sharcholdings Act (Dziennik Ustaw 1991, N°. 60, item 253).

% [d. at Chapter 2; Art. 4.

% Polish Commercial Code — Art. 162 § 1 for limited liability company and Art. 308 for
joint-stock company.

92 1d. at Art. 160 § 4 for limited liability company and Art. 311 § 5 for joint-stock company.

9 The side letter to the treaty signed by Mr. Dariusz Ledworowski, under Secretary of State,
Ministry of Foreign Economic Relations Warsaw. Poland directed to Mrs. Carla A. Hills acting as
U.S. Trade Representative at Executive office of the President Washington, D.C. 21 March 1990
Doc. 101-18 U.S. Senate Doc. Room; sce: also Art. VI of U.S.~Polish Business and Economic
Treaty regarding Exchange of Information and Transparency.
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its Agency for Forcign Investment a Deputy President who shall assist U.S.
nationals and companics in deriving full benefits from the Treaty. According to
the intent of the letter, the Deputy President would work toward coordination
and problem solving for U.S. investors facing regulatory difficulties, as well as
functioning as a reliable source for information pertinent to forcign investors.

S. Dispute scttlement

U.S. and Poland agreed to abide by internationally recognized standards for
arbitration that scrve to provide an investor with the right to go to international
arbitration after six months for any type of dispute. Article IX of the Treaty®
which deals with the scttlement of disputes between a Party and an investor of
the other Party rclates to dispute involving:

— the interpretation or application of any investment agrecment between

a Party and national or company of the other party;

— the interpretation or application of any investment authorization granted

by a Party’s forcign investment authority 10 such national or company; or

— an allcged breach of any right conferred or clected by this treaty with res-

pect to any investment.

International arbitral rules generally allow partics to an agreement containing
an arbitration change 1o choosc the substantive law that will govern disputes.®
Although the partics may choosc the law of a particular jurisdiction, not ne-
cessarily involving one of the partics, they often specify that “gencral principles
of law™ will apply. The statute of the International Court of Justice provides ge-
nerally accepted guidance as to the content of general principles of law in the
international context. According to this guidance, in deciding international con-~
flicts the court will refer to international conventions, international custom, the
gencral principles of law recognized by civilized nations or judicial decisions.®®
Arbitration as a way (o scttle commercial disputes between a party and an investor
of the other party has been a popular and successful alternative 1o national courts
for decades.”? Although Art X (2) of U.S.~Poland Business and Economic Treaty
of 1990 cncourage the partics to initially seck to resolve the dispute by
consultation, negotiations and even resort to local courts, the general purposc of
the arbitration allows partics to avoid having disputes judged in the national
courts of the opposing party.

Arbitration in the international context of the U.S.-Polish Treaty involves
a major difficulty which is the choice of substantive law to be applicd in the

9 U.S.-Polish Business and Economic Treaty of 1880 Doc. 101-18; Exccutive Report 101-
39; U.S. Senate Doc. Room.

95 ,General Principles of Law in International Commercial Arbitration”, Harvard Law Review
Association, June 1988, 101 Harv. L. Rev. 1816.

% See: Statute of the International Court of Justice, Art. 38 (hereinafter 1.C.J. Statute),
reprinted in Current International Treaties 137 (T. Millar ed. 1984).

97 See: De V rie s: .International Commercial Arbitration: A Contractual Substitute for
National Courts™, 57 Tul. L. Rev. 42, 43 — 44 (1982).
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given dispute.®® Accordingly, Article I1X regarding settlement of Disputes
Between a Party and an Investor of the other Party dirccts that the investment
agrcement shall remain binding and shall be enforceable in accordance with the
terms of the invesunent agreement, relevant provision of domestic laws and appli-
cable intcrnational agreement regarding enforcement of arbitral awards. The
substantive law of the arbitration may be specified by the partics in their original
agrecment.” Thercfore, the partics 0 an agreement including an arbitration
provision have virtually complete antonomy in sclecting the substantive law
which will eventually govern the dispute. In this case, almost any choice of sub-
stantive law by the partics is enforceable, so long as the arbitral award itself is
enforccable.!® '

In the cvent the dispute cannot be resolved through consultation and ne-
gotiation, the Article [X the U.S.—Polish Treaty statcs that "the dispute shall be
submitted for scttiement in accordance with previously agreed, applicable
dispute-scttlement procedures™. % The dispute-scttlement procedures are intro-
duced in Article IX (3) of the Treaty. According to them, at any time after six
months from the date on which the dispute arose, the national or company con-
cerned may choose to consent in writing the submission of the dispute for settle-
ment by conciliation or binding arbitration.’%2 The dispute in such acase will be
submitted “to the International Centre for the Scttiementof Investment Disputes
("Centre™) or 1o the Additional Facility of the Centre or pursuant to the Arbi-
tration Rules of the United Nations Commission on International Trade Law
("UNCITRAL"™) or pursuant to the arbitration rules of any arbitral institution
mutually agreed between the partics to the dispute™.' The commencement of
the conciliation or bilding arbitration proceedings will be conditioned upon two
premiscs. Firstly, the dispute has not been submitted by the national or company
for resolution in accordance with any applicable previously agreed dispute
scttlement proccdures. Sccondly, the national or company concerned has not
brought the dispute before a court of justice or administrative tribunal of com-
petent jurisdiction of the Party that isa party to the dispute.!%

9% .General Principles of Law in International Commercial Arbitration”, Harvard Law Review
Association June 1988, p. 10 note — In general, arbitral tribunals recognize a distinction between
the law of arbitration procedure, or Lex arbitral and the substantive or proper law governing
disputes. 101 Harv. L. Rev. 1816.

% Id, scealso: Branson, Wallace: ,Choosing the Substantive Law to Apply in
International Commercial Arbitration™, 27 VA, J. Int’i L. 39. 46 (1986).

100 1. sce also: Elf Aquitaine Iran (France) v. National Iranian Oil Co. (Iran) 11 Y.B.
COM. ARB. 97, 101 (1986). An arbitral award is not enforceable unless the arbitrator had compe-
tence to decide the issuc presented. The general arbitral principle of Kompetenz-Kompetenz diclates
that the arbitral tribunal always has competence to decide the issue of its own competence. Supra
note.

101 J.S.~Poland Business and Economic Treaty of 1990, Doc. 101-18; Executive Report 101-
34; U.S. Senate Doc. Room

102 14.

103 1.

104 14,
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6. Conclusion

The U.S.-Polish Business and Economic Treaty supported by relevant pro-
visions of Polish domestic laws encourage, facilitate and protect U.S. investment
and business activity in Poland, which acts as an important stimulus to Polish
economic rcform that supports the transition to a free market economy. Potential
U.S. investors who otherwisc might perceive uncertaintics in the newly re-open
international investment market in Poland will find considerable assurance in
the protection provided by this Treaty. Poland’s willingness to provide U.S.
investors with meaningful assurances and guarantees, which constitutes a major
departure from its carlicr critical attitude towards forcign investment market,
will become a key factor in strengthening the U.S.-Poland bilateral investment
relationship.
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Increasing Air Passenger Compensation
Within or Around the Warsaw System

MAREK ZYLICZ

1. Warsaw Convention — the most widcly accepted treaty
on private international law

The Convention for the unification of certain rules relating to international
transportation by air, done at Warsaw on 12 October 1929,! is about to celebrate
its 65th anniversary. That convention, serving as the basic document of the
systems known as the Warsaw System, has been ratificd, adhered to or otherwise
accepied by 124 states (their number will probably increase when the position
of all new states emerging from the former USSR and Yugoslavia is clarified).
Anyhow, it is the most widely accepted international treaty on private (civil)
law.

2. Basic objectives and compromise solutions

2.1. Objectives

The basic purpose of the Warsaw Convention - as defined in its preamble —
is regulating in a uniform manner the conditions of international transportation
by air in respect of the documents used for such transportation and of the liability
of the carricr. Before the Warsaw Convention, there were no uniform rules of
law governing the contract of carriage by air, the rights and obligations of the
parties and the air carrier’s liability. National laws differed as did the rules of
conflict of laws and jurisdiction enacted in different countries. The unification
of the relevant principles and rules with respect to international air transport
was necessary to remove uncertainty and confusion.

As to the substance, the uniform regime had to reconcile the interests of the
air transport industry and the interests of its customers — passengers and owners
of air cargo. The problem was thus related to the general (public service) objec-
tives of national air transport policies rather than to specific objectives of pro-
tecting national intcrests in international air transport trade.

! For text see: Il Conférence Internationale de Droit Privé Aérien”, Warsaw 1930.
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2.2. Protection of air carrier customers

The following main clements contained in the Warsaw Convention aimed at
protcction of air carrier customers:

1. Liability of the carricr based on a legal presumption of its fault. This
principle, shifting the burden of proof to the carrier (for possible exculpation),
was evidently more favourable to the victim than the most common at that time
principle of liability bascd on the fault proven, or than the American theory of
res ipsa loquitur.

2. Unlimited air carricr’s liability in cases of proof of its wilful misconduct
(dol or faute équivalente au dol, according to the original French text of the
convention) or failure to deliver the traffic documents as required, or raising the
limits by spccial contract.

3. Nullity of contractual provisions tending to relicve the carricr of liability
or to lower the liability limits established by the convention.

4. Granting the plaintiff a choice among four jurisdictions in the contracting
states, based on the carricr’s domicile, its principal place of business, its place
of business through which the contract of carriage was made or the place of
destination.

2.3. Limitation of liability to protcct infant air transport industry’

As a quid pro quo, thc Warsaw Convention established — in favour of the
carricr — monctary limitations of its liability. The limits amounted to: 125.000
Poincaré French gold francs for dcath or injury of passengers, 250 francs per
kilogram of registercd baggage or cargo and 5.000 francs for objects of which
the passcnger lakes charge himscelf. Their equivalents in the United States Dollars
(1990) are: 12.000, 24 and 480 respectively; and in the Special Drawing Rights
of the International Monetary Fund: 8.300, 17 and 332.

Various argumcnts were advanced to justify these limitations of liability
(representing then much more than their present real value). A. Tobolewski refers
to seven of them:?

1) avoiding injustice of scrious discrepancics in awards between different
countrics;

2) catastrophic risks associatcd with aviation accidents which should not be
borne by aviation alone:

3) providing a basis for insuring liability risks which would not be available
without limitation;

4) life insurance available to passengers irrespectlive of air carrier’s liability;

5) curtailing litigations by facilitating rapid sctticment;

2 For a more detailed study see: A. Tobolewsk i: Monerary limitations of liability in Air
Law (1986).

3 A. Tobolewski: . Justsayno to the limitation of liability in air law™. Paper distributed
during the ICAO 27 Assembly, 2 and 3 (1989).
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6) providing a counterpart (o the aggravated system of liability imposcd on
the carrier; and
7) protecting a financially weak industry.

3. Evolution and disintegration of the Warsaw System
3.1. Changing economic environment

The Warsaw Convention was a great achievement in international thinking
at the time, providing a balance between different interests. But both the world
economic environment and civil aviation itself have changed much in the inter-
vening ycars, and so many arguments have lost their original value that the re-
vision of the system proved nccessary to meet changing needs.

As W. Guldimann stated in his presentation at the 45th Annual General
Meeting of the International Air Transport Association in Warsaw (1989),* the
factual basis of the liability problem developed in its main elements after the
Sccond World War: air transport became a mature industry, it became a big bu-
siness; the insurance industry grew as well; the differences in the standards of
living of differcnt countrics, and the differences in their legal systems became
morc important; the liability limits established in 1929 became clearly insuffi-
cient in most of industrialized countrics, and the insufficiency was aggravated
by the progressive inflation: in the same countrics, the claim mentality in the
public became morce general, progressive and aggressive.

3.2. Consccutive changes and the present status of the Warsaw System

The documents amending or supplementing the Warsaw Convention to mect
new economic developments, adopted by the consccutive international confe-
rences, followed onc another without always waiting for the entry into force of
preceding ones. The new increased limits of air carrier’s liability were still found
not satisfactory for a rclatively large number of states, including those leading
in the aviation ficld.

Atpresent, the Warsaw System consists of the following documents, accepted
by different numbers of states (without counting new post-USSR and post-Yugo-
slavia states whose position has not yet been clarificd):®

1. The Warsaw Convention of 1929, being the basic document of the system
(124 statcs).

2. The Hague Protocol of 1955.% one of the documents amending the Warsaw
Convention which has entered into force (111 states). By this protocol, the War-

4 ,The Warsaw Convention of 1929, its past — its present — its future™. Paper presented at the
45th AGM of 1ATA, 2 and 3 (1989).

* For the lists of states parties to each document as of 31 December 1992 see: ICAO Doc.
960s, p. 107(f.

6 ICAO Doc. 7632.
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saw limit of liability for dcath or injury of passengers (referred to before) was
doubled, the definition of "wilful misconduct” as a premise for the breaking of
liability limits was added, the limits were made applicable o air carrier’s servants
and agents, and the requirements concerning traffic documents were simplified.

3. The Guadalajara Convention of 1961,” supplementary to the Warsaw Con-
vention, and governing the application of the Warsaw rules in cases of carriage
performed by a person other than the contracting carrier, including cases of char-
ter and interchange of aircraft. This convention has also entered into force (67
states).

4. The Guatemala City Protocol of 1971, amending the Warsaw Convention
as amended by the Hague Protocol (11 ratifications achicved, with 30 ratifica-
tions, including the United States, being required for the entry of the protocol
into force). This was another step in the development of the Warsaw System,
madec chicfly to satisfy the United States which has not ratificd the Hague Proto-
col. By the Guatemala Protocol the passcnger liability limit was increased to
1.500.000 Poincaré francs (cquivalent of 100.000 SDR) for death and injury,
the limit of 62.500 francs was introduced for passenger delay, and 15.000 francs
for passenger baggage. Morcover, new provisions were adopied to establish ob-
jective liability for death and injury of passcngers, to make the liability limit
unbreakable irrespective of the circumastances that gave rise to the liability,
and to allow for establishment by states of supplemental compensation systems
applicable within their respective territorics for passenger damages. The United
States has not ratificd that protocol, and no new ratifications are expected in
view of more recent developments.

5. The four Montreal Protocols of 1975 have been the most recent move 0
amend the previous documents of the Warsaw System. Each protocol needs
30 ratifications to enter into force and no onec of them has obtained the number
of ratifications required. In all these protocols the Poincaré francs have been
replaced by Special Drawing Rights of the International Monctary Fund for
determining liability limits, but states which are not members of the IMF may
decide to continue application of the old monetary unit. The subject of regulation
and the number of states having ratificd each of the Montrcal Protocols differs,
namely:

Protocol No. 1° applics to the Warsaw Convention of 1929 (25 states);

Protocol No. 2'? applics to the Warsaw Convention as amended at the Hague
in 1955 (25 states);

Protocol No. 3'! applics to the Warsaw Convention as amended at the Hague
in 1955 and at the Guatemala City in 1971 (19 states). That protocol is of parti-
cular importance for rcproducing previous amendments, with liability limits fixed

7 ICAO Doc. 8181.
2 ICAO Doc. 8932.
? ICAO Doc. 9145.
19 ICAO Doc. 9146.
1 ICAO Doc. 9147.
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at 100.000 SDR for passenger death and injury, 4.150 SDR for passenger delay,
1.000 SDR for passenger baggage (irrespective of weight) and 17 SDR per kilo-
gramme of cargo. The protocol does not reproduce the Guatemala provision ma-
king entry into force of the document practically dependent on its ratification by
the United States;

Protocol No. 4!2 applics mainly to the cargo provisions of the Warsaw Con-
vention of 1929 (21 states). It has no dircct importance for this study.

The two last protocols (No. 3 and No. 4) constitute the last stage of the
Warsaw System development, with no further stages being presently anti-
cipated.

The Montreal Interim Agreement of 19662 is a document qualified by some
lawyers as a part of the Warsaw System. Itis not actually an inter-governmental
agreement. It was signed by 34 airlines operating international services including
a point in the United States, and adhercd to by other air carricrs concernced. By
this agreement, imposcd on the carriers by the US government as a condition
of its withdrawing the denunciation of the Warsaw Convention, the carriers
accepted:

a) avoluntary increase of the liability limit for passenger damages to 58.000

USD excluding costs or 75, 000 USD including costs;

b) a voluntary waiver of possible exculpation, thercby making a carrier’s

liability (within the above limits) non-dependcent on its fault, and

¢) an agrecd text of advice to international passengers on the limitation of

carrier’s liability.

Along with other instruments supplementing the Warsaw System, the Mon-
treal Interim Agreement continucs to scrve its purposc pending the entry into
force of new inter-governmental arrangements.

3.3. Co-cxistence and conflicts of different legal regimes

The coexistence of several documents governing (at the same time but in
a different way) the legal relations between the partics of the contract of inter-
national carriage by air causes countless conflicts and uncertainties which had
to be eliminated according to the original objectives of the Warsaw Convention.
The application of thec Warsaw Convention in its original text or as amended by
one or morc protocols depends on which of them is binding upon each of the
states concerned, without it being necessarily recognized by other states and
their tribunals. And, since the application of each of these documents futher
depends on the itinerary indicated in traffic documents (point of origin and final
destination, and in some cases stopping points as well), irrespective of the actual
routing and of the carricr’s or customers nationality — different passengers on
the same aircraft may be subject to different carrier liability regimes and limits.

2 ICAO Doc. 9148.
13 US CAB 18900 approved by order E 23480 of May 13, 1966. Docket 17325.



200 MAREK ZYLICZ

There may be about 40 combinations with different Warsaw documents in force
now, and that number will be much higher upon entry into force of those still
outstanding. In order to reverse that disintegrating trend in the Warsaw System
and restore a uniform regime, the international civil aviation community should
agree on the the acceptance of onc single set of documents — preferably that of
he Warsaw Convention as amended by Montreal Protocols No. 3 and 4.

3.4. Unsolved policy problems

Most of the improvements to the Warsaw Convention — moving towards the
objective (or absolute) liability principle, replacing the old Warsaw currency
by SDR, simplifying and modernizing traffic documents, providing proper advice
to passengers etc. — would casily obtain general support from the international
community. On the contrary, the limitation of liability for passenger death or
injury became a matter of decp dissent in an increasing number of countrices. It
created the main obstacle to the process of creation of new documents or to
ratification of those alrcady adopted. It also prompted the leading aviation country
— the United States — to denounce the Warsaw Convention in 1965; a denunciation
that, unless withdrawn, would certainly be followed by other countries. The
Warsaw System survived, but has disintegrated somewhat given that its
successive amendments have not met with general acceptance. Limitation of
passenger liability remains the main unsolved problem. '

4. Limitation of air carrier’s liability as a public policy problem!*
4.1. Economic considerations

Before entering the broad arca of social (including moral and judicial) policy
considcrations, it scems uscful to examine the economic aspects of the liability
limitation problem. One must first recognize the fact that economic damages
sustained and the indemnity claims in cascs of passenger decath or injury vary
from very low to multimillion amounts depending on individual circumstances
(the nature of injury, cost of medical treatment, loss of income, damage to depen-
dents etc.), and on the socio-cconomic environment (including the level of social
sccurity services). Bearing this in mind, one must state the following:

1. If there is no limit to air carricr’s liability, the total amount of compensation
is chargcable against the carricr, and the carricr will certainly seck appropriate,
possibly unlimited liability insurance.

2. If the carrier’s liability is limited, the majority of claims is supposed to
be covered by the amount of the limit up to which the carricr was certainly insu-
red. With respect to the minority of potential claimants who would not be satisfied
within the established limit, the compensation of damages in excess of that limit

14 See: also M. Z y 1 i ¢ z: International air transport law, 93 — 95 (1992).



INCEREASING AIR PASSENGER COMPENSATION WITHIN OR AROUND... 201

can be secured to the victim or other claimants from life insurance or similar
arrangements individually contracted by the passcnger.

3. It can then be assumed that, in all cases, full compensation can be secured
to the claimants cither from the carrier, insuring its liability and including such
insurance costs in all ticket prices, or from life insurance or similar arrangements,
the basic difference between the two cases being that: .

a) in the case of unlimited carricr liability, the increased liability insurance
costs are to be borne equally by all passengers which mcans that above avera-
ge claimants will obtain full (higher) coverage at the cxpense of all paying pa-
ssengers;

b) in the case of limited carricer liability, all passengers will be charged with
lower carrier liability insurance costs (included in the passenger fare), and the
additional cost of life insurance or similar arrangements providing compensa-
tion above the carricr liability limit will be borne exclusively by those interested
in obtaining additional coverage.

4. The limitation of liability has no significant influence on the financial si-
tuation of air carricrs themsclves, since their increased or unlimited liability
risk may now be insured without difficulty, with the insurance rates included in
the price of the tickct. Experts say that the increasc or even removal of the lia-
bility insurance limits is likely to produce only a very modcrate increase, if any,
of liability insurance rates.!® In fact, in view of uncertainties associated with
the co-existence of overlapping legal regimes, or with a possible break of the
limit bascd on allcged wilful misconduct, or to mect the requirements imposed
by certain states, it became common practice for international air carriers 10
insure their liability risks high above the limits that might be applicable under
any of the Warsaw System documents in force.

S. The aviation insurers arc now fully prepared to provide air carrier liability
insurance at any level, including unlimited liability, without being exposed to
major financial troubles, while sccking support, wherever necessary, from re-
insurance.

6. Conccrning the victims or other claimants, cxpecting full compensation
from whatever source, one must conclude that, in principle, their interests may
be equally protected as long as such compensation is assured either through
air carricr’s liability or through insurance or any similar or mixed system. There
is, however, a difference in that, in case of limited liability, the excess com-
pensation for "above-average™ passengers is secured at their request and expense,
while under an unlimitced liability system the "bclow-average” passengers are
required to contribute 10 incrcascd insurance costs for the benefit of their more
valuable co-travellers. Thercfore, the liability limit dilcmma does not really in-
volve the choice between the interests of air carriers on the one hand and the
interests of passengers on the other, but rather the choice between the interests

15 DA.Kilbride: Six decades of insuring liability under Warsaw, 14 Air Law 192
(1989).
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of an "above-average” minority and those of a "below-average” majority of pa-
ssengers and claimants. Either way, the ecconomic impact of either option should
not be overestimated — the difference may not be more than five dollars per
ticket for estra insurance fee to cover the differential compensation cost, if spread
over all the passcngers.

4.2. Social considerations underlying national solutions

There should be full compensation for damage caused in air transportation;
that principle is now recognized in all civilized socictics. However, bearing in
mind all economic aspects of air carrier liability limits, and possible supplemental
insurancc or othcr compensation arrangements, it is submitted that the interests
of all partics concerned can casily be reconciled within one single socio-economic
and legal system whether or not the unlimited carrier’s liability regime is adopted,
depending on national public policy considerations. Judicial, moral or other social
arguments can be found in favour of cither solution, and it is up to the legislator
to weigh them. The legislator will decide whether it is fair 10 ensure full coverage
of the highest claims with increased ticket (insurance) prices chargeable against
all passengers, or to ask the "above-average” passengers to evaluate and secure
increased coverage themselves, and to pay extra insurance or similar costs as
they can best afford.

5. Limitation of air carrier’s liability as an international problem!¢

In order to explain the intcrnational aspects of the air carrier liability limi-
tation onc must accept the following assumptions.

First, there arc highly industrialized, higher income (and higher costs) and
higher awards countrics, and Icss industrialized, lower income (and lower costs)
and lower awards countries — let them be named respectively developed and
developing countrics. The average levels of their nationals’ claims are differen-
tiated accordingly (differences in the social security protection are overpassed
here).

Assuming that air services are opcrated between a developed and a deve-
loping country, the airlincs of the two countrics are supposed to carry both their
own nationals and the nationals of the other country. Unless the air carrier’s
liability has bcen limited by law, in the case of passcnger death or injury full
compensation will have to be paid by the airline concerned reflecting particular
losses and, as a rule:

~ the nationals of a developed country will obtain higher compensation from

their own airline and — which has an international aspect — from the airline
of the other (developing) country, and

!¢ See: also M. Zylic z op. cit., 96 and 97.
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— the nationals of a devcloping country, under the same regime, will usually
obtain lower compcnsation from both their own airline and — which again
becomes an international issue — from the airline of the other (developed)
country.

In both cases, the compensation may be just and fair, taking into account
actual losses, yet the cashflow will be moving from developing to developed
countries, thus affecting their balance of paymcnts and increasing economic
inequalities. If the carrier is insured, the insurance costs will be included in the
ticket prices and spread over all travellers from both developed and developing
countries — the latter being required in this way to subsidize higher setilements
for the benefit of their better situated fellow passengers from developed countrics.

Sccond, the air transport industry is not equally mature in developed and
developing countries, and many national airlines, although cfficient, have not
become large and financially strong enough to support relatively higher risks of
major aviation accidents and rclatively higher insurance costs (insurance pre-
miums are usually more favourable to larger customers). Therefore, for a num-
ber of countries, ensuring protection for a developing airline industry still remains
a valid argument to justily a rclatively low air carrier’s liability limit.

As ncither incqualitics between developed and developing countries nor di-
fferences in size and financial strenght of national airlines are likely to disappear
in the predictable future, a gencral agreement on the remowal of air carrier’s
liability limits cannot be expected. And the higher the proposed increases of the
existing limits, the smaller the number of states prepared to accept them. It is
significant that 89 per cent of the contracting partics of the Warsaw Convention
have accepted the Hague increase of limits, whereas the Guatemala City and
Montreal 3 Protocols have been ratified, respectively, by 9 and 15 per cent only.

5.1. An international compromisc solution needed

A compromise solution is needed to reconcile the positions of developed and
developing countrics — in the interest of all.

For the developed countrics and their nationals, a widely accepted inter-
national system is needed to ensure a uniform trcatment of claims and recognition
of the rclevant rules (and awards) by the tribunals of other states. Since there
are no prospects for a wide acceptance of a system providing for no limitation
of air carricr’s liability, or adopting excessively high limits, it might be better
for devcloped countrics to agrec on reasonable limits, acceptable for the majority
of countries, and to scck other (supplemental) systems for full compensation,
rather than to destroy the international agreement.

On the other hand, unless appropriate solutions are accepted not only by
the majority of developing countries, but also by the most developed ones, which
are responsible for the most important volume of international air travel, the
international system will be increasingly exposed to real danger of breaking
down. If that system is abandonecd by the most important minority, the developing
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countries and less developed airlines will lose any possible protection against
the highest claims and unlimited awards in foreign courts.!” A compromise so-
lution involving a reasonable increasc of air carrier’s liability limits (likely to
be insured at no excessive cost) would thus be preferable from the point of view
of developing countrics’ interests as well.

6. The problem of saving and consolidating
the improved Warsaw System

6.1. Pressures towards destruction or replacement of the system

Needless to say, the system of air carrier’s liability limitation is questioned
above all in the most developed, high-income, high-cost and high-award
countrics. There were, in particular, innumerable prescntations urging the United
States government to finally denounce the Warsaw Convention (the once made
denunciation was withdrawn in 1966). The judicial and moral arguments were
produced — in most cascs disrcgarding the socio-economic and international
aspects discusscd in scctions 4 and 5, and disregarding the nced for uniformity
in the international air trade regulation. A number of authors advocated the des-
truction of the Warsaw System, or solutions tantamount to such destruction, as
for example:

~ the complcte liberalization of the regime of air carrier’s liability'® or de-
regulation making that liability a matter of frecly negotiated private law
contracts'? (which would certainly favour the stronger partics and would
be inconceivable under most national laws);

— the modification or amendment ol the Warsaw Convention using the pro-
cedures provided for, respectively in articles 40 or 41 the Vienna Conven-
tion of 1969 on the law of treatics?® (which would help a limited number
of most developed states to achicve their objectives, but would add to the
present plurality of regimces disintegrating the system); or

— the replacement of the Warsaw System by a new world-wide convention.?!

A new world-wide convention, however excellent and progressive it might
be, would probably neced scveral ycars for its preparation and several decades
to obtain the numbcr of ratifications comparable with that achicved by the
Warsaw Convention.

7 See: also W. Gu I dimann: op. cit, 13.

18 B.Chen g: What iswrong with the 1975 Montreal Additional Protocol, 14 Air Law 238
(1989).

' HA.Wassenbergh: Liability in air and space law. Ibidem. p. 263.

20 _Reflections on how to improve civil aviation liability in the interests of passengers. paper
prepared in the Federal Ministry of Justice. Bonn™, 17 May 1993, Ref. IB1-9324/2.

2! See: comments by W. Gu ld im ann:op. cit., 121f.
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6.2. The merits of saving and strengthening the system

No one solution bringing about the rejection of the Warsaw System, its repla-
cement or its ncw revision is likely to create a basis for a consolidated, uniform
and world-wide acceptable regime. Each would produce increased disorder,
uncertainty and the most difficult problems with respect to conflicts of laws and
jurisdictions, that nobody except, perhaps, the most skillful trial lawyers would
be able to deal with. In fact, the most violent attacks upon the Warsaw System
and upon any limitation of air carrier’s liability were asscrted by trial lawyers,
yet their views did not necessarily respond to the interest of the majority of the
public.

The Warsaw System in its modified appearance retains its value for both
air carricrs and travellers. Such arguments as spreading catastrophic risks,
providing a uniform basis for liability insurance with possible additional life
insurance when required, curtailing litigation, facilitating prompt settlcment and
providing a quid pro quo for the aggravated (objective) liability principle are
still valid. Itis relevant 1o note that even the International Foundation of Airline
Passengers Associations recognized the material benefits deriving from the
Warsaw System for airline passengers, and thus recommended revitalizing and
supplementing the system with increased liability limits rather than dismantling
it or removing the passcnger liability limits complctely.??

The Warsaw System is still the only one likely to ensure the basic uniformity
of rules governing international carriage by air, while allowing for different
solutions of the compensation issue within or around the system. What the War-
saw System needs is its consolidation, with possible parallel or combined action
at differcnt levels.

6.3. Accelerated and widespread ratification
of Montreal Protocols 3 and 4 as the basic measure

The Warsaw System consolidation should start (and end) with fast and
widespread ratification of Montrcal Protocols No. 3 and 4. This action is conti-
nuously recommended by the International Civil Aviation Organization.?* While
the entry into force of these new components of the system will add still further
to the multiplicity of liability regimes in a transitory period, it is the price that
must be paid for saving the system which other-wise would be disrupted by the
withdrawal of most industrialized states. They may still be prepared to accept
the Montreal compromise provisions as a minimum standard, but their position
may change if the ratification process lasts to long. On the other hand, unless

22 IFAPA, Fair compensation for passengers in aircraft accidents: actions for the 90s.
A study for the Netherland's Minister of Transport (1989).

2 ICAO., Circular letter on the Warsaw System, enclosed to state letter LE3/27. 3/28-91/3 of
16 january 1991. Sce: also M. Mi1d e: ICAO work on the modernization of the Warsaw System,
14 Air Law 193 — 207 (1989).
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the most developed states, including the United States, ratify the two protocols,
the majority of other states will be reluctant to do so; they might be prepared to
accept the Montreal compromisc if accepted by the most developed minority,
but they do not nced departure from the Warsaw/Hague regime for themselves
(for their nationals).

6.4. Supplemental compensation plans

In order to accommodate those countries that arc not satisfied with the p-
assenger liability limits sct up by the Guatcmala/Montreal 3 Protocols, provisions
have been made in both these documents for the right of each contracting party
to establish and opcrate in its territory a system to supplement the compensation
payable under the Warsaw Convention (as amended). This right is subject to
the condition that there will be no extra liability or burden to airlines except for
the collection of contributions from passengers, if required, and no discrimination
between airlines — the benefits 1o be available regardless of which carrier
a passenger chooscs — provided that the passenger has made a contribution to
the system. It was cnvisaged that additional compensation could be secured
through insurance-based schemes made mandatory by the states concerned.

An Agreement to establish a US Supplemental Compensation Plan was pre-
pared by the Air Transport Association of Amecrica and International Air Trans-
port Association in 1990 for approval of the Department of Transportation, and
then submitted to the Congress.?* The proposed plan would cover any person
carried in a forcign or international transportation from whom a contribution is
collected, and any US citizen or permancnt resident in any transportation to
which the plan applies. When approved, the plan will ensure world-wide
protection to US travellers. It is hoped that this will justify the US decision to
ratify the Montreal 3 Protocol. The relevant decisions have not been taken yet.
The concepts of similar supplemental compensation plans are being considered
in EC member countrics and in other countrics (including Poland) as well. Supple-
mental plans are likely to become a key way for the Warsaw Systcm (0 evolve
and thereby maintain rcal world relevance. The problem remains open as to
whether the payment of passenger contribution (added to the normal ticket price)
should be made obligatory to all passengers or only to those who actually want
to be covered by the supplemental compensation plan.

6.5. Other possible supplementary action at government level®

The enactment of national laws anticipating the introduction of the Montreal
3 regime (c.g. the Italian Law of 1988) is another possible action. However,

24 According to DC letter of 19 January 1994 (o the European Civil Aviation Conference, an
expedited action is expected in the Senate on ratification of Montreal Protocols, and on
congressional approval of the Supplemental Compensation Plan.

25 See: M. Z ylicz op.cit, 98 - 101.
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besides action directly related to the Warsaw System, states may also undertake
other legislative or administrative measures to strengthen, extend or supplement
the liability compensation regime. In particular:

1. The aggravated liability regime may be imposcd upon airlines as a con-
dition of their authorization 10 operate international air services. That has been
the case of the Montreal Interim Agreement of 1966 (referred to in Section 3.2);
the voluntary acceptance of the aggravated regime by airlines was then necessary
to avoid the charge of violation of the Warsaw Convention by the US government.

2. Airlines operating intcrnational services to a country may be required
under its regulations to provide proof of liability insurance covering passenger
liability or similar guarantees of carricr’s ability to pay possible indemnity within
the limits of the insurance amount — sometimes excceding the Warsaw/Hague or
Montreal Interim or cven the Guatemala/Montreal 3 limits (such supplementary
insurance is sometimes voluntarily contracted by the airlines taking account of
possible breaking applicable legal limits by tribunal awards).

3. Airlines may also be required to arrange for appropriate passenger accident
insurance which can be organized through taking a group insurance or contri-
buting to a public compcnsation fund, or otherwise through collective self-
insurance by the air transport industry. Such accident (automatic or "admitted
liability™) insurance provides the victims or claimants with compensation
regardless of the carriers liability.

4. Finally, the state may enact rcgulations aimed at facilitating passenger
life insurance as a means of providing automatic compensation — with insurance
policies exccuted at the ticketing offices or at international airports.

6.6. Supplementary action at the airlines level

The pressures towards destruction of the Warsaw System can also be attenua-
ted by voluntary action at the airlines level:

1. Airlines may develop a scheme of individual and possibly also collective
special contracts to stretch liability limits. The provision of article 22, paragraph
1 of the Warsaw Convention, providing for such contracts, disappeared in the
Guatemala and Montreal 3 texts, but the absence of that clause cannot prevent
voluntary increasces of liability limits. That instrument is advocated by aviation
lawyers? and has been adopted by some Europcan airlines.

2. Airlines may also take collective measures by way of a multilateral decla-
ration offering additional compensation on the lines proposed by the International
Foundation of Airlinc Passengers Association.?’

%6 Ibidem, p. 101 — 102. For insurance aspects: W. Warkallo and M Zylicz
wLiability and insurance in Polish air law™, in: ,Rapports Polonais Présentés au Sixiéme Congrés
International de Droit Comparé™, 172 ~ 185 (1962).

27 IFAPA., op. cit.. p. 30.
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The International Air Transport Association will certainly join the efforts to
improve and strengthen the Warsaw System.2®

7. Conclusion

Bearing in mind the diversity of national, social and individual interests one
cannot expect that any onc international air carrier’s liability regime will satisfy
all. It is submitted, however, that the Warsaw System, as updated by Monireal
Protocols 3 and 4, may prove the best compromise solution. Fast and widespread
ratification of these protocols would bencfit both developed and developing
countrics, and would restore the uniformity of the regime so badly suffering
from disintecgration. The supplemental compensation plans and other govern-
mental or airlines’ action within or around the system (when consistent with in-
ternational obligations), may rcinforce the system and, during a transition pe-
riod, fill the gaps resulting from dclayed ratifications.

28 Resolutions adopted on the Warsaw System”, in: ,IATA, Principal instruments of the
Warsaw System”, 3rd ed., 93 -97 (1991).
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Quelques aspects de la participation
de la Communauté Européenne
aux enceintes internationales
et aux accords multilateraux

NATIVIDAD FERNANDEZ SOLA

Introduction

La Communaté Européenne, entité juridique du type sui generis” posséde
une personnalité juridique propre, différente de celle de scs Etats membres; per-
sonnalité juridique qui est réflciée aussi bien sur le plan interne qu’externe.

Méme si I’article 210 du Traité CE (dorénavant TCE)! ne parle pas de "per-
sonnalité juridique internationale” (non plus P’article 184 du Traité EURATOM),
I’interprétation analogique avec I’article 6 du Traité CECA,? ainsi que la juris-
prudence? et la pratique communautaire, nous aménent a cette conclusion.

En tant qu’Organisation composée des Etats, ses compétences n’ont pas un
caractére global mais fonctionnel. Il s’agit des compétences d’attribution, ¢’est
a dire, la Communauté Européennc (on parlcra sculement de la CE) ne dispose
que des pouvoirs qui ont ¢1¢ attribués par les Etats membres en vue de la réa-
lisation des objectifs assignés & I'Organisation.*

Ayant unc personnalité internationale et un certain nombre de compétences,
celles-ci pcuvent étre excrcées, comme on va voir, aussi bien au plan international
qu’au nivecau interne.

Finalement, ¢t comme tout sujet de Droit International, la Communauté Euro-
pécnne dispose d’un droit de représentation extérieure (droit de 1égation active

! Le Traité d’Union Européenne, entré en vigucur le 1 novembre 1993, a changé la dénomi-
nation de la Communauté Economique Européenne par celle de Communauté Européenne.

2 Article 6 du Traité CECA "Dans les relations internationales, la Communauté dispose de la
capacité juridique nécessaire pour 'exercice de ses fonctions et la réalisation de ses buts™.

3 Voir I'arrét du 31 mars 1971, Aff. 22/70, Commission c. Conseil , A.E.T.R., Recueil 1971,
p- 262. Bien que la Cour de Luxembourg a souligné la spécificité de 1'ordre juridique communautaire
par rapport a I"ordre juridique international {voir Arrét Aff. 26/62,Van Gend en Loos, Recueil
1963, p. 3) la Communauté est soumise, comme tout sujet international, au respect de ses
obligations intemationales (voir U. E v erlin g: ,The Law of the External Economic Relations of
the European Community™,dans Hilf,Jacobs, Petersmann:, The European Community
and the GATT™, 86 ss (1986)).

4 Sur les compétences communautaires, voir V.Constantinesco:,Compétences et
pouvoirs dans les Communautés Européennes. Contribution a I’'étude de la nature juridique des
Communautés™ (1974); et G.1s a a ¢, Droit Communautaire Général, 3 — 43 (1990).
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et passive), peut accéder aux mécanismes de solution pacifique des controverses
pour les différcnces dérivées de ses engagements intcrnationaux (sauf devant la
Cour Internationale de Justice - art.35.1 du Statut de la Cour) ctellc est respon-
sable intcrnationale pour les éventuelles violations de ses obligations interna-
tionales aussi bicn qu’clle peut exiger la responsabilité internationale de ses
partcnaires internationaux.’

Dans cette étude on considéra principalement les problémes qui se posent
du faitde I’exercice par la Communauté Européenne de son treaty-making power,
en particulicr par sa participation aux accords multilatéraux et aux Conféren-
ces internationales (11)¢ et par I’inscrtion de ses accords dans 1'ordre juridique
communautaire ct des Etats membres (111).7

Les "accords mixtes” feront 1’objet d’unc atiention particuliére.

D’abord on cssaycra de délimiter les compétences extéricures qui “appar-
ticnnent” a la Communauté sclon lc Droit Communautaire et la jurisprudence
de la Cour de Justice de Luxembourg (I).

La pratique conventionnelle communautaire est trés vaste, on faira alors
plus d’attention a certains accords comme, par exemple, ceux de protection de
I’environnement, étant donné 1’intérét du sujet pour un pays comme la Pologne
envisageant I’intégration a la CE ou, plus exactement, a I'Union Européenne.
Le dernier point (IV) analyse les relations entre la Communauté Européenne et
la Pologne.

I. Partage des compcetences extericures entre
la Communauté Européenne ct ses ctats membres

Les compétences de la CE, tant internes qu’internationales, relévent ex-
pressément du Traité constitutif mais aussi, sclon unc interprétation large de
celui-ci admise par la Cour de Justice des Communautés Européennes, sont impli-
cites dans ces dispositions constitutives.

Dans ce sens, les attendus 16 ¢t 17 de I’arrét AETR® affirment que la compé-
tence de la CEE pour conclure I’accord curopéen de transport routier ne découle
pas simplecment des une attribution explicite du Traité mais aussi d’autres disposi-

SJV.Luis et P.Briickner: ,Le Droit de la Communauté Economique européenne.
Commentaire du traité ct des textes pris pour son application™, vol. 12, Relations extérieures
(1980).

¢ Cet aspect est étudié par U. A y b e r k dans ,Le mécanisme de la prise des décisions
communautaires en maticre des relations internationales™. Organisalion internationale et relations
internationales (1978).

? Sur la mise en oeuvre des accords internationaux signés par la CEE, voirJ.V. Lo uis:
»Mise en ocuvre des obligations internationales de la Communauté dans les ordres juridiques
de la Communauté et de ses Etats membres”, vol. X111 1 -2, RBDI. p. 122~ 143 (1977): et
J.R ideau:  Les accords internationaux dans la jurisprudence de la Cour de Justice des
Communautés Européennes: Réflexions sur les relations entreles ordres juridiques international,
communautaire et nationaux™, tome 94, RGDIP, p. 289 - 418 (1990 - 2).

8 Arrét AETR (supra, note 3), p. 263 — 296.
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tions dudit Traité ct des actes des institutions de la Communauté; chaque fois
que, pour I’application d’unc politiquc commune prévue par le Trait¢, la Commu-
nauté a établi des dispositions créant de régles communes, les Etats membres
n’ont plus le droit, ni individuel ni collectif, de s’engager avec des Etats tiers
dans lc domaine de ces régles.

De cette fagon, en plus des accords commerciaux (art.113 TCE) et d’asso-
ciation (art.238 TCE), la Communauté Européenne a conclu aussi, en vertu des
compétences extéricures implicites, des accords de péche, de transports, etc.

Au dcla decela, la Communauté Européenne peut avoir recours i la clause
subsidiairc d’élargisscment des compétences contenue a |’artide 235 TCE. Par
application dc cctte disposition, la Communauté a conclu des accords de recher-
che et devéloppement, de protection de I’environnement, d’assurance vie, etc.

L’étude de la jurisprudence communautaire montre le parallélisme des compé-
tences internes et extéricures mais 1’affirmation de ce principe ne manque pas
toujours de poser des problémes cn pratique parce que, qu’est-ce qu’il se passe
lorsque la Communauté n’a pas excrcé unc compétence exclusive? etune compé-
tence concurrentc? Quel est, dans ces cas, le r6le qui apparticnt aux Etats memb-
res sur lc plan international??

D’une maniére générale on peut dire que les Etats conservent la compétence
de 18giférer ou de prendre des engagements conventionnels avec les pays tiers
aussi longtemps et dans la mesure ol les autorités communautaires n’inter-
viennent pas dans le domaine en cause.

Donc, 1'excrcice cffectif des compétences communautaires ex-
clut progressivement la compétence nationale. Scule cetie solution est de nature
a écarter le risque du vide juridique qui, autrement, résulterait de la manque
d’action législative de la Communauté.

La Cour dc Luxembourg a contribué a I’élaboration de cette doctrine; ainsi,
a I’affaire Kramer'®, cllc a déclaré qu’aussi longtemps que la Communauté n’a
pas encorc excrcé sa compéicnce, les Etats sont autorisés a maintenir ou
a prendre les mesures appropriées — bicn sur, soumis a I’obligation de coopération
résultant, notamment, de ’article 5 TCE.

Dans ce cas, les Pays Bas ont édicté des normes en fixant des quotes de cap-
ture pour les pécheurs, en application des recommendations données, dans ce
sens par la Commission des Pécherics — organe intcrnational institué par la Con-
vention sur les pécherics de 1'Atlantique Nord-oriental. La Cour admet qu’a
I'expiration du délai fixé a I’article 102 de 1’ Acte d’Adhésion de 1972, c’est-a-
dire, 3 compter du 1°7 janvier 1979, fa Communauté avait une compétence exclu-
sive pour prendre des mesures de conscrvation des ressources biologiques de la

? Dans ce sens, voir J.V. L o u i s: .Quelques réflexions sur la répartition des compétences
entre la Communauté européenne ct ses Etals membres™, Revue d’intégration européenne, 355
(1979).

10 Arrét du | juillet 1976, AfT. jtes. 3, 4, 6/76, Recueil 1976, p. 1279.
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mer, dans le cadre de la politique commune de péche, tant de maniére autonome
que sous la forme d’cngagements contractucls avec les pays tiers.

Sclon I'avis de la Cour de Justice, les Etats doivent prendre des précautions
notamment quant a la durée dec lcur engagement, afin dc ne pas comprometire
leur remplacement par des accords communautaires ultéricurs.

Les Etats ont, cn plus, I’obligation d’utiliser tous les moycens juridiques et
politiques dont ils disposent pour aider les institutions communautaires a se
substituer aux Etats membres aux conventions internationales auxquelles ils
sont partics ou aux Organisations internationales dont ils sont membres.

La compétence des Etats a dans ce sens un caraciére transitoire.

Du moment oit la Communauté a complétement exercé sa compétence dans
un certain domaine, [’action intcrnationale des Etats membres est exclue.!!

Ainsi dans un autre cxemple, 1’adoption de la directive sur la conservation
des oiscaux sauvages privait les Etats membres de toute compétence externe en
la matiére et c’est donc la CEE qui a conclu la Convention sur la conservation
des especes migratrices appartcnant a la faune sauvage.!'?

D’autre part, la conclusion par {a Communauté d’unc convention interna-
tionale interdit aux Etats membres de s’engager internationalement en la matiére
mais aussi de 1égiférer d’une fagon divergente a celle-1a.

A son avis 1/76, la Cour déclare que le treaty-making power de la CEE
peut s’exercer au niveau international ¢t au plan interne.'?

Tous ces problémes ont un caractére tout a fait différent lorsqu’on parle de
la protection de I’environnement. Les accords multilatéraux de la Communauté
dans ce domaine sont, presquc toujours, des accords mixtes, ¢’est a dire, conclus
a la fois par la Communauté ct par scs Etats membres.

Les premiére Conventions de protection de 'environnement auxquelles
la Communauté a adhéré étaicnt celles déja conclues par plusieurs, voire tous
les Etats membres. Ensuite, la conclusion des nouveaux accords ne trouvait
pas une basc juridique explicite dans le Trait¢ CEE donc, bicn qu’on ait eu
recours a |’article 235 du Trailé, les Etats membres n’ont pas voulu laisser ce
domaine a la compétence unique de laCommunauté.

L’ Acte Unique curopécen a introduit les articles 130.R, S et T qui donnent
une compétence expresse a la Communauté curopéenne dans la matiére. Pour la
réalisation des objectifs visés a I’article 130.R.1, la Communauté peut conclure
des accords jntcrnationaux dans ce domaine et coopérer avec d’autres
organisations intcrnationales mais ccla sans préjudice du principe de subsidiarité

" Arr@1 A.E.T.R.. cit. supra, p. 263.

12 JOCE n? L 210 du 19 juilliet 1982.

13 Avis du 26 avril 1977 sur le Projet d’Accord rélatif a 1'institution d'un Fonds européen
d’immobilisation de l1a navigation intérieure sur le Rhin, Recueil 1977, p. 741. Le fondement
juridique est trés clair 3 ce respect lorsqu’il déclare que les mesures communautaires internes
peuvent &tre adoptées a 1'occassion de la conclusion et de 1'entrée en vigueur de 1’accord in-
ternational.
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de I’action communautaire,'* présent partout quand on parle de protection de
I'environnement.'

Le role international des Etats membres n’cst pas complétement exclu, méme
sila CEE a exercé ses pouvoirs.

L’article 130.R § 5 consacre, taujours dans lc domaine de protection de
I’environnement, le principe de subsidiarité au niveau international ... sans
préjudice de la compéience des Etats membres pour négocier dans les instances
internationales et conclure des accords internationaux™.

A mon avis, il y a un certain degré d’incertitude pour la misc en ocuvre par
les Etats membres de son rdle international en matiére d’environnement parce
qu’il y a des importants désaccords entre eux sur les sujets qui n’ont pas fait
I’objet d’une régulation communautaire.

Quecl scrait alors le résultat d’une action conventionnelle indépendante d’un
Etat membre pour s’cngager aux niveaux de protection plus elévés que prévus
par la norme communautairc? Cela pourrait donner licu 4 la conclusion des
accords bilatéraux prévoyant des niveaux de protection différents dans chaque
Etat membre. Dans cc cas, la production nationale devrait s’adapter a ces niveaux
plus élcvés. La production des Etats membres non signataires des accords
bilatéraux resterait au niveau communautaire, alors consideré “minimale™ et
les Etats tiers devraicnt soulfrir le manque d’uniformité des éxigences envi-
ronnementales des Etats membres au moment d’exporter leurs produits vers la
Communauté Europécenne.

L’aboutisscment pratique d’unc telle situation pcut étre 'unification “'de
fait” sur les standards Ics plus élevés ou, plutdt, la déviation du commerce vers
les pays aux éxigences environnementales moins strictes. Ceci aurait des consé-
quences sur la production, la croissance économique ct I’employement des Etats
plus "écologiques™, ct la perturbation du marché inwéricur.

Déja dans les affaires 3, 4 ¢t 6 du 1976, Arrét Kramer, la Cour avait inclu
implicitement un aspect de la protection de I’environnement — la protection des
ressources vivants de la mer — parmi les points prévus par ’article 30 TCE, en
I’absence de législation communautaire dans ce domaine, pour justifier
I’application des mesures nationales qui pcuvent avoir des incidences sur le
commerce cntre Etats membres.

!4 Principe répris de fagon générale par le Traité d’Union Européenne. a I'article 3.B. Surce
principe, la Conférence interinstitutionnelle du 25 Octobre 1993 entre la Commission, le Conseil
et le Parlement Buropéen. réunic & Luxembourg, a adopté un accord sur les procédures pour la
mise en ocuvre du principe de subsidiarité lesquelles “ne remettent en cause ni 1'acquis commu-
nautaire. ni les dispositions des traités rélatives aux attributions des institutions. ni I'équilibre
institutionnel™, Bull.CE 10-1933, point 2.2.1.

15 Le paragraphe 4 de 'article 130.R du Traité de la Communauté Europeénne énonce le
principe de subsidiarité au niveau interne “la Communauté agit en matiére d’environnement dans
la mesure ol les objectifs visés au paragraphe | peuvent étre mieux réalisés au niveau commu-
nautaire qu'au niveau des Elats membres pris isolément...”. Le Traité de 1'Union européenne
étend ce principe d toute action communautaire méme internationale.
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Dans ces cas, sclon la jurisprudence de la Cour (AETR ct autres) les accords
ou mesures prises pas lcs Etals membres ne pecuvent étre contraires aux normes
du marché intéricur; clles doivent étre proportionnelles, non arbitraires, etc.

Ceci dit, I’interprétation du principe de subsidiarité doit se faire sclon les
critéres d’opportunité et d’efficacité ct, en gé€néral, I’action internationale de la
Communauté parait plus adéquate que celle des Etats membres en matiére
d’environnement (notamment I’action internationale revét un intérét tout spécial
pour la lutte contre la pollution atmosphérique).

Decux éléments cncore pcuvent nous donner une idée plus exacte du réle
international des Etats membres en matiére de protection de 'environnement.

1. L’action de la Communauté ne doit pas inter{érer avec les politiques na-
tionales d’cxploitation des ressources éncrgétiques, sclon la déclaration anne-
xée al’Acte Unique Européen qui a la valeur d’une déclaration interprétative.

On pourrait demander si ccla suppose une restriction au principe d’utili-
sation rationnelle des ressources. La réponse doit Etre négative du fait de 1’ob-
ligation de coopération aux buts de la Communauté qu’imposec aux Etats membres
I’article 5 TCE.

2. Les Etats membres assurcent le financement et I’exécution des mesures
prises — également en vertu d’accords multilatéraux — cela sans préjudice de
I’apport des Fonds structurcls pour des actions de protection de I’environnement.

D’autre part, la Communauté Européenne applique quelques accords conclus
par scs Etats membres. Tel est le cas de 1a Convention de Washington de 1983
sur le commerce intcrnational des espéces menacées de la flore ctla faune sauva-
ges, de la Convention d’Oslo pour I’ Atlantique Nord-Est ¢t la mer du Nord
pour laquelle les compétences communautaires ne sont encore complétement
claires. Les Etats membres riverains y sont partics et la Communauté a un statut
d’observateur a la Commission créée par la Convention. L adhésion de la Co-
mmunauté a la Convention d’Helsinki pour la protection du milieu marin dans
la zone de la mer Baltique avait rencontré I’'opposition de la Suéde et de I’'URSS
(avant la prise du pouvoir de Gorbatchev). Aprés les décisions du Couseil du 12
février 1994, la Communauté Européennc a adhéré a cette Convention de 1974
et ratifié 1a modification de celle-ci de 1992'S.

Tout cet ensemble de circonstances qui montrent la difficulté de délimiter
les compétences extéricures pour la protection de I’environnement aménent, en
pratique, i la conclusion des accords multilatéraux mixtes dans ce domaine,
sauf les accords de protection des ressources marines signés uniquement par la
Communauté cn tant que compétente exclusive en matiére de péche (article 43
TCE).

1€ JOCE n° L 243 du 16 mars 1994, p. | — 45.
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IL. Participation de la Communauté Européenne aux accords
multilateraux ct aux conférences et organisations
internationales. Les ,,accords mixtes”

La Communauté Européenne peut conclure des accords avec d’autres Orga-
nisations intcrnationales, avec un ou plusicurs Etats ticrs et participer aux Con-
férencces internationales!” lesquelles, éventucllement, peuvent donner lieu a des
accords ou conventions internationales.

Ainsi, elle a passé des accords avee 1'Office de secours et de travaux pour
les réfugiés de Palestine (UNRWA), avec le Fonds des Nations Unies pour I’en-
fance (UNICEF) ou avec le Programme alimentaire mondial (PAM).18

Tant au scin des Organisations internationales comme des organes de gestion
des accords multilatéraux auxquels la Communauté Europécnne participe, elle
peut devenir membre 4 part enti¢re. Tel est le cas a ces derniers — les organes de
gestion — mais, pour ce qui touche les Organisations internationales, celles qui
sont "traditionnclles™ ne sont pas congues que pour les Etats. 11 a fallu parfois
modificr certains traités constitutifs pour admettre la Communauté. Ainsi, on
a modiflié I’ Acte constitutif ¢t lc réglement général de la FAO pour permettre
1’adhésion de la Communauté curopécnne, demandée depuis juin 1989.1°

En cas contraire, ¢’cst-a-dire, lorsqu’elle n’est pas admise cn qualité de
mcmbre, elle est représentée par scs Etats membres — p.ex. a’ONU.

Parfois, la Communauté Européenne s’est substituée en pratique, pas for-
mcllement, aux Etats membres. Tel est le cas du GATT et des conventions
douaniéres intcrnationales.®

D’habitude, la participation de la Communauté aux organisations interna-
tionales estune participation complémentaire a celle de ses Etats membres. Tel
estlc cas  la FAO du fait du partage des compétences dans les domaines objet
d’attention de la part de 1’Organisation pour I’alimentation et I’agricultre.

Dans cc cas, la Communauté a affirmé claircment que la répartition des
compétences n’cst pas définitive et qu’elle a un caractére évolutif.?!

Pour cc qui concerne les accords mixtes,* ¢’est-a-dire, des accords conclus
avee un Etat tiers ou une Organisation internationale auxquels sont partics, outre

17 Participation de la CEE 4 la Conférence de Rio de Janciro, en juin 1992, pour la protection
de 'environnement, organisée au scin du PNUE

18 JOCE n® L. 243 du S septembre.1974, p. 6 et 107.

19 JOCE n? C 292 du 9 novembre 1991, proposition du décision du Conseil rélative
i I'adhésion de la Communauté européenne a la FAO. Voir ,F.de Pascale. L’ammissione
della CEE alla FAO: Cronaca di un negozialo”™, 47 La Communita Internazionale, 477 - 492
(1992); et J. S ¢ h w o b: ,.L’amendement & "acte constitutif de la FAO visant
a permettre I'admission en qualité de membre d’organisations d’intégration économique régionale
et la Communauté économique curopéenne™, RTDE (1993).

20 Arrét "International Fruit Co.”, AfT. jtes. 41 — 44/70. Recueil 1971, p. 411.

2! JOCE du 9 novembre 1991, cit.supra.

22 Sur fes accords mixtes voir D. O'KeeffeetllG.Schermers (ed), Mived
Agreements (1983).
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la Communauté, un ou plusicurs Etats membres, leur utilisation est générale
dans la pratique des trois Communautés.

Les raisons de cetie pratique sont téchniques ct juridiques, d’une part, et
politiques, d’autre.

En cffet, s”il est vrai que souvent ’objet d’un accord international surpasse
le domaine decs compétences communautaires, il est aussi certain que les Etats
membres éprouvent des réticences face a I'assomption d’un grand nombre des
compétences par la Communauté (notamment s’il s’agit des compétences exté-
rieures, noyau dur de la souveraineté étatique).?

Cetie téchnique dont on doit critiquer 1'abus, pas 1'usage,?* pose des problé-
mes au stade de la négociation, de la conclusion ct de 1’application pratique de
I’accord, ¢tant donné que, pas toujours, les intéréts communautaires et ccux
étatiques pcuvent étre conciliés aisément.

En plus de la coordination des intéréts au moment de négocicr, la conclusion
de I"accord est subordonée a cclle des Etats membres (tous ou ceux qui vont
participer i 1’accord). Tel cst le cas pour la Convention des Nations Unies sur
le Droit de la Mer laquelle exige la signature de la part d’unc majorité des Etats
membres de 1la Communauté avant de la signature de celle-ci.?

Cependant, bicn que la Communauté Européenne ct presque tous les Etats
membres aicnt signé la Convention de Montego Bay de 1982, I’opinion commu-
nautaire cst de ne pas la "ratifier” que du moment ot ces deux Etats — I’ Allemagne
et le Royaume Uni - ’auront fait.

D’autre part, lc manquement aux obligations y contenues implique la
responsabilité de la part qui a la compétence pour la mise en ocuvre de la disposi-
tion cn question, la Communauté Europécnne ou les Etats membres® (il faut
dire que jamais la Communauté a ou n’ a pas mise cn question sa responsabilité
internationale).

Finalement, il faut remarquer que, parfois, ces accords conticnnent des
dispositions qui relévent de la compétence communautaire et d’autres qui relévent

23 Sur ces problémes de partage des compélences extéricures, voir N.F. S o 1a: |El reparto de
competencias entre la Comunidad curopea y sus Estados miembros en el ambito de las relaciones
exteriores, con especial referencia a los acuerdos internacionales™ (1988).

24 La Cour de Justice des Communautés Européennes a validé cette pratique mais s’est forcée
d’en limiter les abus. Voir la déliberation 1/78 sur le projet de Convention de I'AIEA sur la pro-
tection physique des maticres. installations et transports nucléaires (Recueil 1978, p. 1978,
p-2151). Al'avis 1/78 sur I'accord intecrnational sur le caoutchouc, la Cour estime que la conclusion
mixte n’est possible que dans la mesure ou des dispositions essenticlles échappent & la compétence
communautaire: en 'espece, tout dépend des modalités du financement des opérations du stock
régulatcur: si les charges y afférentes étaient supportées par les Etats membres, ceci impliquerait
la participation de ces Etats & Faccord ensemble avec la Communauté (avis du 4 octobre 1978,
Recueil 1979, p. 2871).

25 Articles 2 et 3 de I'annexe 1V de la Convention de Montego Bay exige la signature et la
confirmation formelle ou I"adhésion de 1a majorité des Etats membres d'une Organisation inter-
nationale pour que celle-ci puisse signer ou adhérer d 1a Convention.

26 Dans ce sens, on peut voir. p. ex. 1’article 6 de 'anncxe IX de 1a Convention de Droit de la
Mer.
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de la compétence de quclques Etats membres. Par exemple, a la Convention de
Barcelone pour la protection de la Mcditerranée contre la pollution a laquelle
peuvent étre partics contractantes les Etats riverains de cette mer, ou a laConven-
tion pour la protection du Rhin contre la pollution?” i laquelle seulement quatre
Etats communaultaires sont partics.

Dans ces cas, la participation de la Communauté implique indirectcment ce-
lle de ses Etats membres qui ne sont pas cnvisagés par la Convention en ques-
tion.?

Evidement ces Etats membres de la Communauté qui ne sont pas partics en
tant que tels a la Convention sont obligés et tirent des droits des dispositions de
celle-ci qui dérivent de la compétlence communautaire.

I11. Effets des accords multilateraux conclus par
la Communauté Européenne. Leur insertion dans les ordres
juridiques communautaire ct des etats membres?

L’article 228 § 7 du Traité de Rome (sclon la nouvelle numération donnée
par le TUE) déclare que "les accords conclus sclon les conditions fixées au pré-
sent article lient les institutions de la Communauté et les Etats membres™.

Il n’y a plus de dispositions sur les effets des accords communautaires et la
jurisprudence de la Cour dc Justice des Communautés Européenncs n’ajoute pas
beaucoup de précisions a cet égard.*®

En tout cas, il est clair que les accords internationaux conclus par la Commu-
nauté Européennc constituent unc source de droit communautaire.

a) Intégration des accords multilatéraux conclus
par la Communauté Européenne dans Pordre juridique communautaire

I n’y a pas besoin d’aucun acte I¢gislatif de "transposition” pour I'intégration
des accords multilatéraux dans 1’ordre juridique communautaire.

L’acte — réglement ou décision "sui generis”— par lequel le Conseil décide
la célébration de I'accord n’a pas un caractére normatif. Il s’agit tout simplement
de I’acte qui permet & la Communauté de s’cngager internationalement.

27 Convention de Barcelone du 16 fébrier 1976, et Convention du Rhin du 3 décembre1976
et accord associant la CEL a la Commission pour la protection du Rhin contre la pollution, du
1963, JOCE n? 1. 240 du 19 septembre 1977.

2 JOCE n2 L 240/77. p. 17 et 48 respectivement. Voir aussi J. Aussan t: ,Conventions
régionales contre la pollution marine: contenu et problémes, participation de la Communauté™,
RMC n? 303, 1987, p. 22 - 24.

2 On ne fera pas ici aucune référence aux accords conclus par les Etats membres dont ses
effets sont régulés par I'article 234 du Traité CEE . Voir a ce respect). P. Pie tri: "La valeur
juridique des accords liant la Communauté Economique européenne™, n? 1 RTDE, 64 — 75 (1976).

3¢ Arrdts International Fruit, cit.supra; aff. 9/73 Schliiter, Recueil 1973, p. 1135;
aff. 87/75 Bresciani, Recueil 1976, p. 129; aff. 181/73 Haegeman, Recueil 1974, p. 459; aff.
270/80 Polydor Lid. et RSO Records Lid, Recueil 1982, p. 329; aff. 17/81 Pabst et Richard
K.G.. Recueil 1982, p. 1331; aff. 104/81 Haupizollami de Mayence c. Ch. Kupferberg et Cie,
Recueil 1982, p. 3659.
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Ces accords sont obligatoircs pour la Communauté depuis leur entrée en
vigueur sclon Ie droit international, bicn que la publication au Journal Officiel
des Communautés Européennes soit requise pour étre opposables aux particuliers.

Un phénomene tout a fait différent qui sc produit parfois consiste & donner
la force d’une norme communautaire a un accord international auquel la
Communauté n’est pas formellement partie. Tel est le cas de la Convention de
Washington relative au commerce international des espéces menacées de la flore
et la faune sauvage.?! Dans ces circonstances, il est possible de présenter un
recours devant la Cour de Luxembourg du fait du manquement des dispositions
de cette Convention; ainsi, ccs dispositions ont unc cfficacité en droit commu-
nautaire qu’clles n’auraient autrement.

Méme si I’article 228 affirme que les accords ... lient les institutions co-
mmunautaires et les Etats membres”, 3 mon avis, le caractére obligatoire de ces
accords dans I’ordre juridique communautaire découle du droit internatio-
nal auquel la Communauté Européenne, cst liéc en tant que sujct inter-
national,. En particulicr, la Convention de Vienne de 1986, qui codifie le droit
des traités entre organisations intcrnationales et Etats et entre Organisations
internationales et lc principe "pacta sunt scrvanda”, suppose 1’obligation juri-
dique de respect des engagements intcrnationaux de la part de ces sujets de
droitintcrnational.

Malgré les efforts déployés lors de 1’élaboration de cette Convention pour
détermincr la nature de la relation juridique qui lie les Etats membres d’une Or-
ganisation intcrnationale aux accords conclus par celle-ci, une telle question
n’est pas tranchée dans le texte de ladite Convention (article 74.3).

En tout cas, les Etats membres des Communautés Européennes sont liés par
les dispositions de ces accords en tant que normes (conventionnelles) du droit
communaulaire.

En plus, s’il s’agit des accords mixtes — tel est le cas des accords de protection
de I’cnvironnement — il sont liés, lec cas échcant, aussi en tant que tels Etats,
parties a I'accord.

L’ordre hierarchique des accords multilatéraux conclus par la Communauté
se situc au dessous du droit primaire (Traités constitutifs) mais au dessus du
droit dérivé ou autonome de la Communauté Européenne, étant donné qu’il s’agit
d’une source conventionnclle. En tant que source du droit communautaire, 0
n peut affirmer la primauté des dispositions conventionnelles par rapport au
droit national. Ceci implique que les tribunaux nationaux doivent appliquer les
dispositions qui ont un cffct direct et garantir leur superiorité, tant par rapport
au droit national qu’au droit communautaire autonome.*2

31 Réglement n? 362/82 concernant I"application de la CITES dans la CEE, JOCE
n? L 304/82,p. 1.

32 R. Kovar: ,La contribution de la Cour de Justice au développement de la condition
internationale de Ja Communauté Européennc™, Cahiers de Droit Européen n® 5~ 6. 1978,
p- 355. A l'arrét du 19 novembre 1975 aff. 38/75 ,,Douaneagent der NV Nederlandse Spoor-
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Pour appuyer cette affirmation on doit rappeler que ces accords peuvent fai-
re I’objet d'un avis préalable de 1a Cour de Justice des Communautés européennes
pour déterminer sa compalibilité avec les Traités constitutifs.*?

Egalement, en tant que source du Droit communautaire, ils peuvent faire
I'objet d’un recours "a posteriori”, mais la réussite d’un tel recours poserait se-
riéux troubles i la Communauté face aux tiers parties contractantes.

Eventucllement, les dispositions des accords internationaux conclus par la
Communauté peuvent avoir un effet direct, ¢’est a dire, créer des droits et des
obligations dont les individus pcuvent se prévaloir devant les tribunaux na-
tionaux.

La production d’un cffet dircct doit étre I’objet d’appréciation par les in-
stitutions communautaires et, les cas écheant, par la Cour de Justice, pas pour
les Etats membres.

b) La mise ¢n oeuvre des aceords internationaux conclus
par la Communauté Europécenne

La mise en ocuvre d’un accord international peut étre confiée a un organe
établi par cct accord ou bicn les mesures a prendre pour y procéder, peuvent
étre dircctement déterminées par celui-ci.

Dans ce dernicr cas, il est possible que les Etats membres ou une institution
communautaire®>s’y occupent.

La mise en ocuvre de ces Conventions de protection de I’environnement par
les Etats membres qui y sont partics pcut donner licu a certaines contradictions
entre cux et, alors, il est possible pour la Communauté d’édicter unc norme co-
mmunautaire, normalement une directive, qui harmonise Ics l1égislations natio-
nales sur la misc cn ocuvre de 1a Convention et qui donne cohérence a celle-ci
dans I'ensemble de la Communauté.

Quand la mise en ocuvre est confiée a des organes de gestion, ceux-ci vont
s’attribuer des pouvoirs assez diverses selon la Convention en question. La Cour
de Luxcmbourg a admis la délégation de pouvoirs des la Communauté Europée-

wegen”, (Recueil 1975, p. 1439 —1458) la Cour a confirmé la primauté des accords sur le reste du
Droit Communautaire.

33 Article 106 du réglement de procédure de la Cour de Justice de Luxembourg.

34 Par exemple, la Cour de Justice a été interrogée par la Commercial Court of Queen’s
Bench Division sur 1'effet direct de quelques dispositions de I'accord CEE-Israel de 1975; Arrét
du 18 février 1986 Aff. 174/84, Bulk Oil, Recueil 1986, p. 559.

35 Normalment la Commission a travers des réglements d'exécution dont I’application corres-
pond aux Etats. Par exemple. pour la mise en oeuvre de la Convention sur les pécheries de 'At-
lantique Nord-Ouest, le Conseil adopta un réglement établissant des mesures techniques de con-
servation des ressources de péche applicables aux navires battant pavillon d’un Etat membre tra-
vaillant dans la zone d’application de la Convention (Régl. du 23 novembre 1979, JOCE n?L
303/79, p. 1). En application de cette norme communautaire conventionnelle, le gouvernement
espagnol approuve la résolution du 26 janvier1987 procédant 4 1a révision du cense des navires de
péche de plus de 100 tonnes qui opérent dans les limites de la Commission NEAFC.
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nne a ces organes internationaux indépendants et donc 1’applicabilité de leurs
actes normatifs dans 1'ordre juridique communautaire.3¢

A ces organcs peuvent étre represenics ou pas les Etats membres. Dans ce
sens, la pratique nous montre que celle présence mixte aux organes de gestion
des accords intcrnationaux ne donne pas toujours ’efficacité désirée.>” Quel-
que fois, ces disfonctions sont dues a la divergence entre unc norme commu-
nautaire en la matiére ct celle qu’on est en train de négocicer avec des tiers.
Alors ou aprés la conclusion de 1’accord, I’adaptation de 1a normative commu-
nautaire s’ impose.

En effet, bicn que d’habitude, lors de la conclusion d’une convention interna-
tionale, la Communauté Européenne a déja 1égiféré dans la matiére, parfois il
n’y a pas de norme communautaire a I’avance: d’ol la nécessité d’y procéder
sclon les termes de la Convention en question.

Si la Communauté Européenne a déja une norme interne,’® la conclusion
d’un accord intcrnational supposc la confirmation de ces engagements au niveau
international ¢t pcut amener a la conclusion de celui-ci de 1a part d’autres Etats.
Donc, la participation de 1a Communauté a un accord international peut jouer le
rdle accélérateur de I'entrée en vigueur dudit accord.

Sila Communauté Européenne n’a aucunc norme interne lors qu’elle adhére
aun accord ou convention internationale ou bicn la norme interne n’est pas con-
forme aux dispositions conventionnelles envisagées, celles-ci vont licr direc-
tement la Communauté ct scs Etats membres sans qu’il soit précise aucune norme
spéciale de transposition.

Lorsque la Communauté Européenne est engagée par un accord qu’elle n’a
pas signé mais au titre de succésion a ses Etats membres du fait du transfert des
compéiences a 1'Organisation, cct accord s’applique uniformement dans tous
Ies Etats membres. Tel est le cas pour le GATT comme a été mis enrelief par la
Cour de Justice i ses arréts Nederlandse Spoorwegen ct Kupferberg.®®

Dans le cas des accords simplement appliqués par la Communauté Euro-
péenne, les Etats contrdlent leur application. Celle-ci peut étre divergente; tel

36 Avis 1/78. cit. supra, p. 2871. Voiraussi,P. Gilsdo r: .Les organes institués par des
accords communautaires: effets juridiques de lours décisions. Observation a proges notamment
de 1'arrét de 1a Cour de Justice des Communautés Européennes dans 'affaire C-192/89” n2 357
RMCUE, 329 - 338 (1993).

37 P. ex. 4 la Commission instaurée pour la Convention de Paris de 1974 contre la pollution
marine d’origine tétlurique, au moment d’arriver i une décision sur le cadmium en vue de 'éla-
boration d’un protocole, la participation des Etats membres parties a la Convention a c6té de la
CEE a impliqué un retardement de la prise des décisions parce que la Communauté devait procéder
i des consultations avec le Conseil.

38 Par exemple, I"adhésion de la CEE au Protocole & la Convention de Genéve relative i la
lutte contre I'emission d’oxydes de nitrogéne ou leurs flux transfrontiéres (NOX) compte déja sur
I"existence d’une directive communautaire plus rigide encore. Décision 93/361/CEE du 17 mai
1993, JOCE n° L 149 du 21 juin 1993, p. 14..

3% Arréts du 19 novembre 1975, Aff. 38/75, Nederlandse Spoorwegen, Recueil 1975,
p. 1439; et Kupferberg, cit.supra.
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est le cas dc fa Convention internationale sur le commerce des espéces sauvages
ménacées (CITES), ci-des sus nommée, par la présence des intéréts commerciaux
nationaux divergents et des niveaux différents de préocupation environnementale
et de protection donnée aux cspéces ménacées de la flore ct de 1a faune. Bien
que la Communauté ne soit pas formellement partic & cette Convention, elle
a procédé par réglement a I’application uniforme de scs dispositions dans tous
les Etats membres, méme dans ceux qui ne sont pas partics a ladite Convention.

En résumé, la participation de la Communauté Européenne aux conférences
et aux accords multilatéraux, n’est qu'une conséquence de I’assomption de vastes
compétences attribuées par scs Etats membres pour la réalisation des buts qui
lui ont é1é fixés. Dans cctte mesure la Communauté Européenne agit comme
tout autre sujet de droit international, avec scs droits et ses obligations, mais
avec la force des Douze Etats membres.

IV. Les relations de la Pologne avee
la Communauté Européenne

Le precmicr pas vers des relations officiclles entre la Communauté et les
pays dc I’Europe Centrale et Oricntale a été la déclaration conjointec entre la
Communauté Européenne ¢t le CAEM (Conscil d’assistance économique mutu-
elle) de 1988.%0

Tout de suite des négociations ont ¢té cntamées avec ces pays en vue de la
conclusion des accords commerciaux. C’est ainsi que la Pologne a eu son premier
accord global avec la CEE: I’accord sur Iec commerce et la coopération co-
mmcrciale et économique, du 30 octobre 1989.%

11 s’agissait d’un accord non préférentiel, avec la clause de la nation la plus
favorisée (NPF) ct dont I’objectif était le développement et la diversification du
commerce bilatéral. La Communauté a essayé de contribuer par cet accord au
rétablisscment de 1a democracie ct & I’instauration d’unc économie de marché.

Au dcla des rapports conventionnels, la Communauté Européenne applique
le systéme de préférences généralisées (SPG) a la Pologne depuis le 1€ janvier
1990. En plus, dans le cadre du programme PHARE, la Communauté a décidé
d’accélérer, pour sa part, le processus de libéralisation prévu a I’accord.

Bicn que cet accord ciit une durée de cing années, vue la réalisation du marché
unique communautaire, lc 16 décembre 1991 a été signé un accord dit "de
deuxiéme génération™ ou "accord curopéen” entre la Communauté Européenne
et ses Etats membres, d’une part, et la Pologne, d’autre part.*? Il s’agit d’un
accord mixte étant donné son contenu plus vaste que 1'accord commercial pré-
cédent.

4 JOCE n®L 157/88, p. 35.

41 JOCE n? L 339 du 22 novembre 1989, p. 1.

42 A la méme date, la CEE a conclu les accords européens avec la Hongrie et la République
Féderative Tchéque et Slovaque.
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Cet accord, d’une durée ilimitée, est entré en vigueur le 1°" février 1994,
c’est a dire, le premicr jour du deuxiéme mois suivantla fin de la procédure de
ratification par tous les Parlements impliqués.®

Jusqu’a I’entrée en vigucur de I’accord européen on a appliqué 1’accord
intérimaire* qui conticnne la partie commerciale ct de la compétence commu-
nautaire de celui-1a.

Du point de vue juridique, I’accord curopéen est un accord d’association
a la Communauté Europécnne (art. 238 du Traité CE) en deux étapes; une
premiére étape de cinq ans est celle de 1’approche de 1’économie polonaise aux
économics communautaircs. Sur ce point, la Pologne a plus de droits que de de-
voirs. C’est la Communauté qui doit procéder & unc libéralisation plus rapide
que son partenaire. Une deuxiéme étape de cing ans peut aller jusqu’a I’adhésion
a1I’Union curopéenne.

Dans cct accord on peut distingucr quatre é1éments fondamentaux: le libre
commerce, la coopération économique et technique, I’aide financiére et, surtout,
I’établissement d"un dialoguc politique.

A I’accord d’association, la Communauté reconnait I’objectif final de 1’ad-
hésion dc la Pologne a la Communauté Européenne.

Au présent, depuis I'entrée en vigueur du Traité d’Union Européenne (Traité
de Maastricht) le 1" Novembre 1993, il faut remarquer que selon I’article O de
celui-ci tout nouveau élargissement communautaire se produira par 1’adhésion
a1’Unién, non plus i la Communuaté Européenne. Cela suppose que la Pologne
devra satisfaire dcs conditions plus dures qu’auparavant pour accéder a1'Unién
Europécnne étant donné que I’acquis a assumer est plus vaste (Politique exté-
rieure et de sécurité commune, Coopération judiciaire et polici¢re, Union écono-
mique et monétaire).

Dans cette situation, la Commission des Communautés Européennes a en-
visagé des mesures pour aller au déla des dispositions des accords européens
vers un espace politique européen®® ce qui fera plus facile, les cas écheant,
1’adhésion de la Pologne a1’Union. Pour la premiére fois, le Conseil Européen
de Copenhaque (juin 1993) déclarait que les pays de I'Europe Centrale et Orien-
tale pourront devenir membres de I'Union s’ils remplissent les conditions
politiques et économiqucs nécessaires.

43 La Digte polonaise 1'a ratifié le 6 juillet 1992. Le Parlement Européen a donuné son avis
favorable le 15 septembre 1992. En décembre 1993 les procédures de ratification des douze
parlements nationaux se sont achevées.

41 Décision du Conseil de Ia CEE, du 7 décembre 1992 rélative i la célébration de 1'accord
sous forme d'échange de letires qui prorogue 'accord intérimaire sur le commerce et les mesures
d’accompagnement entre la CEE et la Pologne, n? L 408 JOCE du 31 décembre 1992, p. 1.

45 Voir "Vers une association plus étroite avec les pays d'Europe Centrale et Orientale”,
Rapport de la Commission au Conscil europeen d'Edimburg, 11 — 12 décembre 1992, SEC (92)
2301 final, Bruxclles 2 décembre 1992. L"avis de la Commission a été réiteré au Conseil europén
de Copenhague, "Towards a Closer Association with the Countries of Ceatral and Eastern Europe”,
communication by the Commission to the Council in view of the meeting of the European Council
in Copenhague, 21 - 22 June 1993, Bruxelles 3 Mai 1993.
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Par aillcurs, un accord rendant possible la connexion de la Pologne au réseau
BC (Réscau de coopération commerciale) a 1'échelle de 1'Union a éié signé. La Po-
logne est aussi raccordée a Euro-Info—Centre et au Burcau de Rapprochement des
Entreprises (BRE).#

Avcc scs perspectives, il nous parait utile pour la Pologne d’approfondir ses
relations dans le groupe de Viscgrad dont la premiére réunion a eu lieu le 15
février 1991. A cc sommet, les trois pays (quatre aujourd’hui aprés la division
de la République Féderative Tchéque et Slovaque) ont fait une déclaration géné-
rale de coopération et ont pris la décision d’établir entre eux une zone de libre
échange et se concerter pour leur action internationale. A une déclaration de
septembre 1992 ils ont manifcsté leur volonté de renforcer la coopération avec
la Communauté¢ Européenne.

Cette intégration régionale appuyée par la Communauté Européenne donnera,
sans doute plus des chances a la Pologne pour unc plus rapide adhésion a I’ Union
Européenne.

46 Pour plus de détails voir "Relations de 1'Union Européenne avec les pays d 'Europe Centrale
et Orientale™, Background Brief BB 19 (mise a jour janvier 1994), European Commission,
p- 6-9.
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1. Introduction

Le ler novembre 1993, avec un rétard de dix mois est entré en vigueur le
Traité sur I’Union curopéenne. Ce document historique de 1’intégration curo-
péenne n’a pas influencé sculement I’approfondissement intéricur de I’ancienne
Communauté curopéennc, mais il a en méme temps touché la réglementation des
rclations externes de 1’Union.

Un des instruments les plus importants de régulation des relations de 1’Union
avec ccrlains pays ticrs qui préscnient un territoire d’un intérét particulier est
sans doute 1’institut d’association en vertu de 1’article 238 du Traité CE! est
ainsi congu:

»La Communauté peut conclure avec un ou plusicurs Etats ou organisations inter-
nationales des accords créant une association caractérisée par des droits et obligations
réciproques, des actions cn commun ct des procédures particuliéres.”

Le contenu de cette notion différe substanticllement de tout ce qui est 1ié
a la notion d’association dans la pratique d’autres organisations internationa-
les. C’est uniquement en comprenant ces distinctions que nous pouvons correc-
tement apprécicr les formulations trop souvent pragmatiques des Accords
d’association, leur variabilité quant aux types et leur mode d’emploi.

Pour évalucr la portée que la CE donne 4 un accord d’association concret
ou a la notion d’association cn général dans le cadre d’unc échelle d’instruments
réglant scs relations cxternces, il faut connaitre au moins les caractéristiques
principales d’autres accords d’association que la CE conclut ou a conclu souvent
sous une appcllation différente.

L’analyse des accords d’association a finalement une autre portéc: ces ac-
cords servent comme barométre de 1’approfondissement de la CE dans le sens
qu’ils présupposent réguliérement le développement du partage des compétences
entre la CE ct scs Etats-mcmbres. L’étude des dernicers accords européens en
comparaison avec le Traité de Maastrichten est un exemple par excéllence.

! L article 206 du Traité CEEA est rédigé de méme manigre, le traité CECA ne prévoit pas
expréssement une association.
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2. Notion d’association

Afin de pouvoir répondre a la question en quoi consiste la nature de 1’asso-
ciation il sera utile de distinguer trois types de délimitation de cette notion par
définitions de droit positif, définition doctrinales, et enfin par la notion d’asso-
ciation telle qu’clle a é1é développée dans la pratique communautaire.

2.1. Définition de droit positif

La définition de droit positif ¢st incorporée dans I’article 238 du traité C.E.
selon lequel I’association ,,avec un ou plusicurs Etats tiers ou une organisation
internationale™ est ,caractérisée par des droits et obligations réciproques, des
actions en commun et des procédures particuliéres”. Les éléments d’une telle
définition ne suffisent pas pour caractériser ce type de relations de la Commu-
nauté, pour les raisons suivantes:

(a) beaucoup d’accords comportent en cffet des ,,droits et obligations réci-

proques™, des ,,actions en commun” et des , procédures particulicres™, et

(b) I'exigence de ,droits ct obligations réciproques™ a toujours posé des

problémes vis-a-vis de plusicurs types d’accords d’association? qui
tendent i faire disparaitre le principe de réciprocité au profit du principe
d’asymétric ou d’un mécanisme des préférences généralisées et de 1’octroi
d’aides financiéres.

La conformité de ces circonstances au Traité a 1’égard de 1a convention de
Yaoundé était affirméce par la Cour de Justice des Communautés Européennes
(ci-aprés C.J.C.E.) qui dédida que ,le déséquilibre dans les obligations assumées
par la Communauté vis-a-vis des Etats associés ... est dans lalogique du caractére
spécifique dec la Convention’.”

Il est nécessaire de garder a ’esprit que 1'article 131 du traité C.E. nous
fournit unc autre définition d’association dans le sens des relations extéricures
de la Communauté, valable pour ,lcs pays et territoires non curopéens entretenant
avec la Belgique, le Danemark, la France, I'Ttalic, les Pays-Bas ¢t le Royaume-
Uni des relations particuliéres et caractérisées par leur but qui est ,,la promotion
du développement économique ct social des pays ct territoires, et I'établissement
de relations économiques étroites entre cux ct la Communauté dans son
ensemble”, ce qui préscnte un type d’association, (octroyée — sans consentiment
des territoires concernés) appelé par certains 4 la suite de son caractére octroyé
wune modalité particulére de I'cxtension territoriale du traité™ ou directement
»1'adhésion™?.

Une définition jurisprudenticlle complexe n’est pas disponible, bien que la
rédaction vaguc de I’article 238 nécessite unc interprétation de 1a Cour. En effet,

2 Tel de Yaoundé ainsi que les accords de coopération de Lomé I -1V ; voir section 4. de ce
chapitre, § I/L

3 C.J.C.E. du 5.2.1976, aff. 87/75 Bresciani.. point 23.

4 G.Isaac: Droit communautaire, 3¢me édition, 26 (1990).

SL.Cartou: Communautés européennes, 9¢ édition, 756 (1989).
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la Cour a été amenée une scule fois 4 se prononcer — et, ce qui est plus, in-
directement — sur la notion d’association. Dans I’affaire Demirel® ¢lle a dé-
terminé qu’elle comprenait sous la notion d’un accord d'association un ,,accord
créant des licns particulicrs et privilégiés avec un Etat tiers, qui doit, du moins
particllement, participer au régime communautaire™.

Fidéle a son principe de nc pas se prononcer sur les questions qui ne né-
cessitent pas d’arrét définitif afin de pouvoir résoudre unc affaire respective, la
Cour a ainsi sculement souligné certains caractéres de 1’accord d’association
conclu entre la C.E. et la Turquie, sans vouloir vraiment définir 1a notion d’asso-
ciation. Cctic absence de volonté de définir peut étre vue sous I’angle des trois
obscrvations suivantes:

a) la Cour n’cxplique pas ce qu’clle entend sous ,,participer au régime co-
mmunautaire”. Par comparaison avec I’article 238 on peut sculement con-
stater que la Cour utilise cctte expression  la place des ,,droits ct obliga-
tions réciproqucs™’, précisant un peu le contenu des rapports inteprétés;

b) sila Cour voulait vraiment définir I’association, elle ne pourrait pas omett-
re le fait qu’un tel accord peut étre conclu aussi avec une union d’Etats
ou unc organisation internationalc®;

¢) la non-volonté dc déflinir I’association découle aussi de 1’utilisation de
I’expression asscz incxacte ,,du moins particllement™:

— il n"existe pas d’association ou 1’associé ne participe pas du moins
particllement au régime de I’organisation a laqucile il est associé: sinon,
il ne s’agirait pas d’une association;

— siI’associé participe plus que du moins particllement, i.e. compléte-
ment, au régime communautaire, il s’agit déja d’unc adhésion.

2.2. Définitions doctrinales

A défaut d’une définition de droit précise il convient de rechercher les caracté-
ristiques juridiques parmi les définitions doctrinales qui définissent I’association
soit
I. négativement. ,1I’association, c’cst1’adhésion moins un et I’accord commer-
cial plus un™?, soit
II. positivement:
(a) ,,un licn pcrmancnt, général et institutionnalisé, de coopération qui con-

sacre une participation des pays tiers aux objectifs communautaires™!°,

§ C.J.C.E. du 30.9.1987, aff. 12/86, point 9.

7 Utilisé par I'art. 238 du traité C.E.E.

8 Ibidem.

®W.Hallstein: . Osterrcich und die EWG™, Das Salzburger Expertengesprich (Wien
0.J), p. 30.

19p. Pescatore: Les relations extéricures des Communautés européennes”, R.C.A.D.I.
1961 cette définition est particuli¢rement adaptée aux accords d'association préparatoires
a I'adhésion.
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(b) ,un licn contractucl pecrmancnt et spécifique conclu en vue d’objectifs
communs pour la poursuite desquels les partics créenl des institutions
paritaires™!!,

(c) ,une formation d’un grand ensemble économique™!?,

(d) ,un licn durable ct spécifique entre un Etat tiers ¢t la Communauté qui
organisent lcur coopération économique au scin d’organcs paritaires”!3,

(e) ,unc adhésion politique & une communauté de vucs et une acceptation
délibérée du systéme économique ct social en vigucur dans la Commu-
nauté™!4.

Une analyse de ces définitions pourrait faire 1’objet d’un mémoire 2 par soi-
méme. Sans aller dans le détail il faut constater que — seulement les définitions
indiquécs sous (a), (b) et (¢) convicnnent au contenu des accords curopéens qui
est incompatible avec unc délimitation purement économique,

— les éléments juridiques importants évoqués par les définitions précitées sont

les suivants:

* permanent, durable traduisent la vocation a la permancnce qui s’exprime
soit par I’existence de clauscs prévoyant ’ouverture de négociations pour
unc période postéricure d la durée limitée de validité d’un accord, soit par
la durée illimitée, ce qui cst le cas des accords européens;

* spécifique souligne le caraciére extéricur des relations en question;

* institutionnalisé, au scin d’organes paritaires touchent la création d’organes
propres avec les tiches de gérer 'accord, résoudre les difficultés dans son
application mettre en ocuvre la coopération et d’en promouvoir le déve-
loppement;

* participation aux objcclils communautaires, acceptation du systéme éco-
nomique ct social cn vigueur attirent I’attention aux bascs propres de chaque
association;

* contractuel distingue I'association en vertu de 1’article 238 de celle fondée
sur articles 131 — 136 bis du traité C.E.E. octroyant certains rapports spé-
cifiques.

2.3. Notion d’association sclon la pratique communautaire

L’ensemble des accords d’association communautaire comporte plusicurs
accords qui nc sont pas obligatoircment appelés ,,d’association”. Compte tenu
de toutes ses spécificilés, il reste de constater que le développement des accords

E.M.Colombo: . Lanature juridique de I’association a la C.E.E.", in: L"association 3 la
Communauté économique curopéenne, aspects juridiques, p. 14 (1968); cette définition apporte
un correctif qui permet d’appliquer la notion aux accords du type de conventions de Yaoundé I,
IL

2ZF Lachaire: . Lesassociations a la C.E.E.”, R.C.A.D.I. 247 ss, spéc. 287 (1975 - 1).

¥J.-V.Louis etP.Briickner: .Relations extéricures™. in: Le droit de la Communauté
Economique Européenne. vol. 12, (1980).

Y Raux,p. 12
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d’association communautaires a donné naissance i un nouveau type d’accords
dans le cadre international. A fin de I’apprécicr, il convient d’examiner — dans
les grandes lignes — la substance de la pratique d’association, créée par I’ Accord
sous I'angle du statut d’Etat associé. Dans cetic optique, les accords européens
ont prolongé la pratique communautaire préalable.

Réglant les rapports juridiqucs d’association, les autcurs des traités de Rome
(c’est-a-dire des traités C.E.E. et C.E.E.A. sous silence du trait¢ C.E.C.A))
avaicnt a choisir entre dcux possibilités découlant de la pratique des organisations
internationales et du droit international: 1’association communautaire pouvait
prendre la forme soit de

(a) I’association interne ol 1’associé participe avec des droits réduits
a toutes ou certaines des activités des organisations avec des droits égaux
a ceux des Etats membres: dans les deux cas 1’associé occupe toujours unc place
a I’intéricur de I’organisation's; soit de

(b) I’association externe olt 'associé reste en dchors de 'organisation,
bicn qu’il participe avee cette organisation a des organcs mixtes.

C’est cette dernicre possibilité qui a ¢té choisic par la Communauté. Cette
situation se justific par la finalité propre de I'intégration de la Communauté: la
qualité d’Etat membre de la Communauté suppose un ensemblc de droits, aux-
quels correspondent des obligations, nécessairement ¢gales pour tous.

A la suite des observations invoquées il est possible de conclure en constatant
quc pour unc association communautaire le manque de connexité institutionnelle
directe est unc condition sine qua non. Ce principe de reconnaissance commune
de la Communauté cxplique 'absence d’un rapport institutionnel direct aux
institutions communautaircs, méme si la doctrine propose plusicurs possibilités,
par exemple une qualité de membre cxceptionnel, ou celle aux droits limités, ou
avec une participation aux activités de certains organes communautaires's.

La qualité dc non-Etat membre du pays associé remplit néanmoins une fon-
ction protectrice dc¢ ce pays contre des influcnces forcées (€conomiques ou
politiques) de la part de 1a Communauté ou ses Etats membres, influecnces qui
scraicnt dommagcables a 1'économic faible du pays en question.

2.4. Points faibles de la notion d’association communautaire

Les trois paragraphces précédents de cette scction ont montré que la notion
d’association n’est pas sans défauts. Le premicr est du manque d’une définition
précise, présentée soit par le traité, soit par la jurisprudence de la Cour. Le deu-
xi¢me probléme découle du premicr: le contenu d’un accord d’association n’est
pas précisément délimité en raison du manque de la notion d’association elle-
méme.

15 Par exemple 1'Unesco, 1'0.M.S.
“Louis,p.87.M.Schweitzer et W.Humm er: Europarecht; Das Recht der
europdischen Gemeinschafien (1990).
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Le troisiéme point faible concerne une lacune du traité: la pratique commu-
nautaire a déja plusicurs fois prouvé que 1’association au sens communautaire
souffre d’unc faiblesse principale: du manque de toute disposition permettant
de dissoudre le rapport avec 1’associé, de dénoncer un accord d’association.

L histoire avait offert au moins deux exemples de situations oul la possibilité
d’utiliser une disposition mettant fin 4 un tel accord aurait pu mener la Gréce de
colonels (1971 —1974) ou la Turquic aprés le coup d’Etat (1980) & un compor-
tement plus raisonable.

Si la Communauté prouvait son attachcment aux principcs démocratiques
face A tous les candidats d’association inconvénients (I’Espagne de Franco, le
Portugal de Salazar), clle sc prive — lorsqu’un Etat est une fois devenu associé
- des mesures permettant de mettre cn évidence ses convictions démocratiques
d’une maniére plus efflicace.

Aprés les trois premicrs accords curopéens!’ qui ont laissé cette lacune
ouverte, les accords'® récents ont essayé de trancher ce probléme par unc clause
suspensive. Cette clause est liée a 1'article 6 de 1’ Accord: ,,Le respect des prin-
cipes démocratiques ct des droits de ’homme établis par I’ Acte de conclusion
de Helsinki et par la Charte de Paris pour I'Europe nouvelle, ainsi que des prin-
cipes de I'économic du marché inspirent la politique interne ctexterne des Parties
et crée des éléments substanticls de cette association.” Cet article est prolongé
par I’article 117 alinéa 2: ,,En cas ol unc Partic considére que I’autre partie n’a
pas rempli unc obligation cn vertu de cet Accord, elle peut prendre des mesures
appropriées. Avant d’ainsi agir — sauf les cas d’urgence spéciale ~ elle fournit
au Conscil d’association les informations demandées pour une évaluation
profonde de la situation alin dc trouver une solution acceptable pour les deux
Parties.” La clause suspensive, clle-méme, est établie par la Déclaration conjointe
N° 2 relative a I'article 117, alinéa 2 de I’ Accord: ,Les parties contractantes
convicnnent aux fins d’unc interprétation ct application juste que la notion ,,les
cas d’une urgence spéciale” contenue a I'article 117 signific un cas de violation
matériclle de 1 *Accord par une des Partics. Une violation matériclle de I’ Accord
repose sur (a) la répudiation de I’ Accord non sanctionné par des régles généralcs
du droit international, ou (b) des violations des éléments substantifs de 1’ Accord,
strtout conformément a I’article 6.”

Cectie clause mérite notre attention pour plusicurs raisons. En omettant le
fait qu'elle avait é1¢ unc source de négociations lourdes a la suite de sa rédaction
comprise comme une expression de méfiance a 1'égard de la stabilité et dudé-
veloppement futurs des nouvelles démocratics de 1’Europe centrale et orientale,
nous pouvons constater que:

(a) le terme vague ,,prendre des mesures™ n’est pas une solution juridique

du probléme, car il manque dec nouvcau les dispositions en vue de laré-
siliation de 1’ Accord comme conséquence substanticlle du non-respect

17 Avec la Pologne, la Tchécoslovaquie et la Hongrie.
18 Avec La République tchéque, la Slovaquie, la Bulgarie et la Roumanie.
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des droits de I’homme: vu qu’il s’agit ici d’un accord conclu a durée il-
limitée, c’est une lacune considérable;

(b) les accords d’association font partic du droit communautaire. Sil'accord
contient des dispositions claires et juridiquement précises, n’éxigeant
pas d’autres précisions par un acte communautaire, celui-ci bénéficie de
I’effectdirect, i.c. il est directement invocable devant les juges nationaux
des Etats membres par des ressortissants du pays associé!®.

(¢) I'élargissecment de ta Communauté va augmenter le danger et la pro-
babilité statistique des changements anti-démocratiques dans le cadre
de la Communauté et de ses associés. L’exemple de 1a Yougoslavie ne
nécessite aucun commentaire.

Il ¢st vrai que ce probléme est plus profond qu’on ne pouvait le montrer ci-
dessus. Il est vrai par ailleurs que la suppression progressive du vote unanime
au scin des institutions communautaires empéchera un Etat de bloquer des
décisions démocratiques. Mais il est aussi vrai qu’un jour la Communauté, décla-
rant partout ses idées démocratiques, pourrait se voir déshonorée par la présence
d’un Etat membre ou associé non grati, se livrant a des pratiques anti-démo-
cratiques sans qu’clle puisse se défendre effectivement. L’exemple yougoslave
n’a pas besoin d’étre illustré davantage.

3. Conclusion des accords d’association

Chaque projct d’association doit satisfairc & plusicurs exigences de droit
encadrant sa création. Son contenu scra examiné sous I’angle de la compétence
de la Communauté de conclure un tel accord. Cette évaluation produit des consé-
quences qui influencent non sculement la misc en ocuvre d’un tel accord, mais
déja sa naissance dans la procédure de conclusion. Et ¢’est dans celte optique
que les traités communautaires se trouvent i la fois vagues et incohérents. La
Cour ct la pratique ont contribué a pallicr ces lacunes pour que 1a Communauté
puisse réaliser scs buts aussi par le biais des relations externes, spécialement
celles d’association.

La conclusion des accords externes comporte deux aspects qui méritent une
analysc séparée: le droit de traiter (i.c. de négocicr et de conclure ces accords)
et la procédure de conclusion. Une telle attention est devenue plus importante
aprés 'adoption du Traité sur I'Union curopéenne qui a influencé les deux pro- -
blemes d’une maniére substanticlle.

3.1. Droit de traiter

Les Etats fondatcurs ont formetlement accordé a chacune des Communautés
la personnalité juridique internationale. Une telle qualité découle de 1article

1% Voir chapitre 4.2, .Effet dircct™ régulicrement cet effet concerne la circulation des
travailleurs. Imaginons une situation ol le ressortissant d’un pays irrespectueux des droits de
I’homme invoque lui-méme ces droits devant une juridiction dans la Communauté.
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210 du traité C.E., de 'article 6 du traité C.E.C.A. et de I'article 184 du traité
C.E.E.A.. Toulcfois, la création de sujets supranationaux couvrant les territoires
de ses états membres n’a pas mis cn cause la personnalité internationale juridique
de ces derniers.

Sujets du droit international, les Communautés bénéficient de tous les moyens
d’action reconnus par le droit international a scs sujets, notamment du droit de
conclure des conventions. 2

Une déclaration de création d’un nouveau sujct du droit international ne
suffit pas elle-méme pour I'cxcrcice des droits sus-mentionnés. Une reco-
nnaissance de jure par lcs autres sujets du droit international — les Etats ou les
organisations internationales — est nécessaire.

Il en est de méme pour le droit de conclure des conventions. Dans le cas des
Communautés la misc cn ocuvre d¢ ce droit posait un double probléme:

A. Prémiérement il s’agit de Paspect externe: la recconnaissance par tous les
autres sujets du droit international s’cst achcvée aprés le 25 juin 1988 avec la
Déclaration conjointe entre la C.E.E. ct le C.A.E.M. (Conscil d’assistance éco-
nomique mutuclle), date a laquclle les deux blocs économiques se sont offi-
cicllement ¢t mutucllement reconnus;

B. Dcuxi¢mement, I’aspect interne repose sur une délimitation du cadre des
compétences attribuées aux Communautés, parfois asscz vaguces:

(a) Le droit de la C.E.E. de traiter les accords d’association avec lcs Etats
tiers restait toujours incontestable car ce droit reléve de quatre domaines de
compétences expresses, parlois dites explicites (& co6té du domaine de la
politique commerciale, de recherche ¢t de I’environnement) qui habilitent cette
Communauté i conclure les accords respectifs. Dés les négociations des premiers
accords d’association cette compétence se heurtait au fait que 1’article 238 du
traité C.E.E. - le fondement juridique de ces accords — ne contribue pas & une
délimitation matériclle du contenu de tels accords. En cffet, sa caractéristique
par ,des droits ct obligations réciproques, des actions en commun ct des pro-
cédures particuliéres™ évite toute indication des domaincs pouvant faire 1’objet
de I’accord d’association.

Ceclie lacunc qui avait causé des différends entre le Conseil et la Commission,
était comblée par I'arrét de la Cour du 30.9.1987 dans I’affaire Demirel. Cet
arrét donne a I'article 238 unc portée quasi générale: les accords d’association
peuvent régir toutes les matiéres couvertes par le traité, leur contenu ne doit pas
se borner nécessairement aux dispositions commerciales?!.

2 Voir la Convention de Vicnne de 1986 sur le droit de traiter entre les organisations
internationales et les Etats ou entre les organisations internationales — pas encore ratifiée.

21 C.J.C.E. du 30.9.1987, aff. 12/86, p. 3747, point 9: ,, ... s’agissant d’un accord d’association
créant des liens particuliers et privilégiés avec un Etat tiers qui doit. du moins particllement,
participer au régime communautaire, I"article 238 doit nécessairement confirmer 4 la Communauté
compétence pour assurer des engagements vis-a-vis d’Etats ticrs dans tous les domaines couverts
par le traité.”
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Mais quelle est la vraic étenduc des matiéres couvertes par le traité? C’est
la théoric des compdétences implicites, développée par la jurisprudence de la
Cour qui répond a cclle question. Par une série de décisions la Cour écarte le
principe (soutenu par le Conscil) sclon lequel la Communauté n’avait que les
compélences exlernes expresses: (i) Dans son arrét A.E.T.R. la Cour constate
que lorsque 1a Communauté a la personnalité juridique, cela ,,signifie que, dans
les relations extéricures, la Communauté jouit de la capacité d’établir des liens
contractucls avec les Etats tiers dans toute 1’étendue du champs des objectifs
définis dans la prémicre partic du traité”. Et 1a Cour ajoute encore qu’ ,,il convient
de prendre en considération lec systéme du traité aussi bien que ses dispositions
matériclles” ce qui permet de stipuler qu’”une tclle compétence résulte non
sculement d’une attribution explicite par le traité ... mais pcut découler également
d’autres dispositions du traité ct d’actes pris par les institutions de la Commu-
nauté”.

A I’appui de ce constat de la Cour signalant que le traité lui-méme comple
sur un certain cadre implicite du contenu ,maltériel” de la notion ,,d’asso-
ciation” deux arguments d’interprétation systématique pcuvent étre invoqués:

— le traité utilisc — au sens de licn externe, outre 1'article 238 — la notion
d’association sfirtout dans les articles 131 - 136 bis, ou cette notion comporte
un contenu considérablement plus étendu que celui des accords fondés sur I'article
238. Sil’on n’admet pas ’interprétation par analogie, on arrive nécessairement
a la conclusion que la pratique communautaire a complétement bouleversé le
contenu original de cette notion donné par la quatri¢éme partic du traité?*: vu les
réscrves de la doctrine par rapport a 1’association au scns des articles 131 —
136 bis du traité C.E.E., on conclurait que ce que lc traité appcelle expressément
»l’assoctation” n’a ricn a voir avec 1’association la plus fréquente dans la pra-
tique communautaire;

— installé aprés I’article 236 (modification du traité — aujourd’hui abrogé et
réinstallé a I’article N du Traité sur UE) et 237 (1’adhésion — aujourd’hui article
0), les deux derniéres dispositions ayant dans unc situation concréte aussi un
contenu bicn encadré, I’article 238 cn tant que 1’antichambre d’adhésion doit
nécessairement étre interprété dans ce contexte global, dont les limites sont
prédéterminées par la totalité du traité lui-méme.

Mais la Cour va encore plus loin. Par le méme arrét clle consacre le principe
du parallélisme des compétences internes et externes de la C.E.E. qui repose
sur le constat que pour fa mise en ocuvre d’une politique commune prévue par le
traité, ot la Communauié a déja établi des régles communautaires, un tel domaine
reste désormais fermé a tout acte des Etats membres. Une telle matiére reléve
de la compétence exclusive de la Communauté, y compris le droit de conclure
des accords avec les Etats tiers.

22 Cette partie du traité s’appelle expressément L. association™, tandis que I'article 238 ne
parle que des ,accords ... créant une association™.
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En confirmant cctte conclusion par I’arrét Kramer®, 1a Cour a répondu  la
question si I’attribution de compétences externes 4 la Communauté était
subordonnée a I’exercice réel et préalable de ses compétences internes dans le
domaine en question. Cctte réponse, présentée par 1’'avis 1/76%* conclut que
»chaque fois que le droit communautaire a établi dans le chef des institutions de
la Communauté des compétences sur le plan interne en vue de réaliser un objectif
déterminé, la Communauté cst investic de la compétence pour prendre les en-
gagements intcrnationaux nécessaires a la réalisation de cct objectif, méme cn
I'absence d’une disposition & cet égard”. 1l en résulte que la Communauté est
investie du droit de choisir, si clle exerce sa compétience en commengant par la
voie d’unc action internc ou externe: 1’élablissement de régles intracommu-
nautaires n’est plus unc condition préalabie a la conclusion d’accords externes
en la matiére. Il faul néanmoins garder 4 'esprit, comme le souligne le Professeur
Isaac, que le parallélisme des compétences internes et externes réside dans le
prolongement automatique de la compétence interne ce qui exige qu’une telle
compétence soit d’ordre normatif, afin que la Communauté puissc conclure des
accords internationaux .

Il y a cnfin unc troisiéme catégoric de compétences, dites subsidiaires
reposant sur ’article 235 du traité C.E.E. L arrét A.E.T.R. confirme que cet ar-
ticle est aussi applicable aux relations externes. Ces compélences s'appellent
subsidiaires parce que le recours a ’article 235 doit étre écarté dés lors qu’il
existe une compétence externe de la Communauté, méme si elle est sculement
implicite.

11 scra intéressant de suivre les résultats de cette jurisprudence afin de savoir
s’ils seront aflaiblis par lec nouveau (sauf le domaine de I’agriculture) principe
de subsidiarité® nc demandant I’action communautaire qu’au cas ol les Etats
membres ne pecuvent agir d’unc maniére plus efficace.

(b) Quant aux traités C.E.C.A. ct C.E.E.A_, ils comportent des dispositions
prévoyant cxpressément le parallélisme des compétences internes et externes:

(i) I"article 2, sous (h) du traité C.E.E.A. charge la Communauté (habilitée
a conclure des accords d’association par son article 206 qui reprend la
formulation vague de I'article 238 du traité C.E.) d” "instaurer avec lcs autres
pays et avec les organisations internationales toutes liaisons susceptibles de

B CJ.C.E. du 14.7.1976. affaires jointes 3, 4 ¢t 6/76, Rec. p. 1308.

24 C.J.C.E. du 26.4.1977, Rec. p. 754.

3 1saac,p.94.

26 Cf. art. 3b, par. 2 du Traité UE: ..Dans les domaines qui ne relévent pas de sa compétence
exclusive, la Communauté nintervient, conformément au principe de subsidiarité, que si et dans
la mesure ol les objectifs de "action envisagée ne peuvent pas étre réalisés de maniére suffisante
par les Etats membres ¢t peuvent donc, en raison des dimensions ou des effets de 1’action envisagée,
étre mieux réalisés au niveau communautaire.” Néanmoins les fonctionnaires de Bruxelles ne sont
pas trés optimistes quant i ce principe qui a toujours pu &tre réalisé au sein du Conseil 4 savoir
qu‘il n’est qu'une question de volonté politique de trouver le sens voulu du contenu de n’importe
quel acte a adopier par le Conseil.
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promouvoir le progrés dans I'utilisation pacifique de I'éncrgie nucléaire”, et
aprés un chapitre consacré aux relations extéricures, 1'article 101 établit que
»dans le cadre de sa compétence, la Communauté peut s’engager par la conclusion
d’accords ou conventions avec un Etat ticrs, une organisation internationale ou
un ressortissant d’un Etat tiers”.

(ii) L article 6 du traité C.E.C.A. stipule que ,,dans les relations intcrnatio- |
nales, la Communauté jouit de la capacité juridique nécessaire pour exercer ses
fonctions et attcindre ses buts.” Cette disposition générale — lue a la lumiére de
I’article 71 qui réserve la politique commerciale aux Etats membres — concerne
néanmoins plutét la sphére de gestion que celle de 1égislation.

Il en résulte que les Communaulés sont dotées d'une compétence suffisa-
mment large pour conclure avec des Etats tiers des accords d’association qui
peuvent réfleter le développement intracommunautaire des compétences. En
d’autres termes, les accords d’association sont susceptibles de traduire 1'état
actuel de répartition de compétences entre Ies Communautés ct les Etats membres.
Dec plus, en utilisant la technique des accords mixtes?’, les accords d’association

signalent parfois des changements en vue d’unc telle répartition,

3.2. Procédure de conclusion

Les dispositions principales réglant la procédure de négociation ct de con-
clusion des accords d’association sont incorporées dans les traités C.E. et
C.E.E.A., lc traité C.E.C.A. n’utilisant que certaines dispositions générales.

3.2.1. Régime du traité C.L.

La procédure conformément au traité C.E. est dressé sur les dispositifs de
’article 228 ct A titre accéssoire sur I’article N2 du Traité sur UE.
Sclon ces dispositions on voit que la procédure comporte les phases suivantes:
1) I’initiative d’un ou plusicurs Etats ticrs ou d’une organisation inter-
nationale (demande d’association) ou I'initiative de la Communauté;
2) les contacts exploratoires de la Communauté;
3) la Commission adrcsse habitucllement au Conseil une recommandation
d’ouverture des négociations;
4) le Consecil statuant i I'unanimité
i. décide d’ouvrir les négociations ct habilite la Commission de lcs mener,
ii. adopte les dircctives liant la Commission pendant le négociations,

@ Voir section 3.2.4. Accords mixtes.

2 Cette observation résulte de la comparaison des accords européens avec le traité de
Maastricht.

2 Le Traité sur UE avait éclairci les fondements de la procédure de conclusions des accords.
Auparavant il fallait consulter les articles 238 (dispositions spéciales de I"association), 228 (régles
générales) et 133 (certaines régles généralisées pour la conclusion de tout accord externe de la
C.E).
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iil.nomme un comité spécial composé des représentants des Etats-membres
qui assistc la Commission pendant les négociations (i.e. surveiller la Co-
mmission — art.228 al. 1);

5)la Commission méne lcs négociations dont le résultat ¢st un projet de 1’accord
paraphé;

6) rapport de la Commission au Conscil proposant d’engager la Communauté;

7)en cas de besoin d’amendement d’un Traité un tel changement doit étre
effectué conformément A I'article N du Traité UE (art. 228, par. 5);

8) un pas non obligatoire: 1’avis préalable de la C.J.C.E. sur la compatibilité
de I'accord d’association cnvisagé avec les dispositions du traité C.E.E.
(art. 228, par. 6);3!

9) I’avis conforme du Parlement®?; pour cet avis le Conseil etle Parlement pe-
uvent s’accorder a un délai dont le non-accomplisscment ne change néanmoins
ricn a I’exigence absolu d’un tel avis:

10) consentement du Conscil statuanta ’unanimité ;

11) la fin des négociations sous la forme d’une procédure solennelle comportant
(aa) la signature de 1’accord paraphé™,
(ab) I’adoption d’un acte de conclusion du Conscil C.E.*,
(ac) laconclusion qui en ce sens correspond a la ratification par les Etats,

30 1. Le gouvernement de tout Etat membre, ou la Commission, peut soumettre au Conseil
des projets tendant 3 la révision des traités sur lesquels est fondée 1'Union.

Si le Conseil, aprés avoir consulté le Parlement curopéen et, le cas échéant, la Commission,
émet un avis favorable d la réunion d’une conférence des représentants des gouvernements des
Etats - membres, celle-ci est convoquée par Ie président du Conseil en vue d'arréler d’'un commun
accord les modifications a apporter auxdits trait€s. Dans le cas de modifications institutionnelles
dans le domaine monétaire, le Conseil de la banque centrale européenne est également consulté.
Les amendements entreront en vigueur aprés avoir €18 ratifiés par tous les Etats membres confor-
mément 3 leurs régles constitutionnelles respectives.

31 Un avis négatif de la Cour lic la Commission et il ne peut étre détourné que par le biais de
I"article N du Traité UE.

32 Avant I'Acte unique européen, le Parlement intervenait pour émettre un avis simple: le
Conseil avait I'obligation de le consulter avantde statuer, mais il le faisait aprés la signature de
I"accord par le représentant de la Commission. A la suite de cette pratique, 1’avis du Parlement ne
pouvait avoir aucune incidence sur le contenu de ['accord. La modification introduite par I’article
9 de I’Acte unique curopéen a doté le Parlement du pouvoir d'empécher le Conseil de conclure un
accord d’association (voir le refus du Parlement de donner un avis conforme, J.O.C.E. N° C 94/55
du 11 avril 1988). Le Parlement est toujours informé en ce qui concerne les cas des traités autres
que fondés sur 'article 238 du traité C.E.E. sur la base d"un accord interinstitutionnel ,Déclaration
commune de I'Assemblée, du Conseil ¢t de la Commission™, adopté le 4 mars 1975 (J.0.C.E. N°
L 89 du 22 mars 1975).

Il est toutefois intéressant de noter que la Commission a jugé que 1'accord C.E.E. - Tchécoslovaquie
du 1988, fondé sur I'article 113, constituait ,.un accord international d "importance significative”
et a, a ce titre, demandé I’avis du Parlement alors que le fondement de I'accord ne ’exigeait pas
(voir Doc. Com. (88) 673 final).
Du point de vue du Parlement il s*agit d’un cas spécial de co-décision hors de | *article 189¢ du
Traité CE.
33 Toujours autorisée par le Conseil qui désigne le ou les mandataires habilités i y procéder.
34 La forme de I'acte de conclusion est soit le réglement, soit la décision sans destinataire: il
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(ad) I’échange, lc dépdt ou la notification de 1’acte d’approbation qui seul
a pour effct I’engagement de la Communauté au regard du contrac-
tant;3’

(b) procédure simplifiée (en vertu de 'article 113 du traité C.E.E.) ou
la signature de I’accord a clle seule porte I’engagement de la Commu-
nauté.

Il convient ensuite de résumer les différents réles des institutions commu-
nautaires dans cctte procédure:
(i) le Conseil jouc le role principal (voir les points 4, 10, 11,),
(ii) la Commission est le ,,moteur” des négociations (points 3, S, 6),
(iii) le Parlement jouc le rélc d’un contrdleur général, spécialement politique
(point 8),
(iv) la C.J.C.E. n’accomplit qu’un r6le auxiliaire (point 9).

3.2.2. Régime du traité C.L.E.A.

C’est la Commission qui joue le réle le plus important en négociant et en
concluant les négociations clle-méme3S.

3.2.3. Régime du traité C.IE.C.A.

Le traité C.E.C.A. nc prévoit pas expressément la conclusion des accords
d’association®’, le plus souvent, systémisant la régle contenue a I’article de la
Convention relatif aux dispositions transitoires, la Commission négocic en qualité
de ,,mandatairc commun” dcs gouverncments des Etats membres; ceux-ci con-
clucnt cnsuite ’accord d’association avec I’Etat tiers conjointement avec la
C.E.C.A.*® Celtc caractéristique évoque quelques resscmblances avec la procé-
dure d’accords mixtes en vertu du traité C.E.E.

3.2.4. Accords nixtes

La procédure décrite doit étre complétée par d’autres éléments dans le cas
ol le projet d’accord soit
— implique un financement par lcs Etats membres, soit

apparaissait, en effet, a I'examen des accords que, aprés une période d'hésitation, le Conseil privi-
légiait le recours au réglement (voir le tableau comparatif dans C. Flaesch-Mou gin: Les
accords externes de la C.E.E.,R.T.D.E., pp. 273 - 311 (1987), mais 1’analyse des trois derniéres
années ne confirme pas les conclusions de cet auteur. Cet acte ne conclut pas 1'accord: il porte
I’approbation interne de 1'accord, 'habilitation a signer, ou a notifier que 1'approbation interne
a eu lieu. et contient parfois des dispositions concernant I'exécution de 1'accord i I'intérieur de la
Communauté. Une telle intervention du Conseil ne modifie pas la nature primaire internationale
d’un tel accord.

35 C’est ici ot le droit international public prend tout son sens, notamment la Convention de
Vienne sur le droit de traités enire le Etats. de 1969.

3¢ Pour plus de détails, voir 67 R.G.D.I.P. 1019 (1963).

37 Cf. article 6 du traité C.E.C.A.

38 Par exemple 1'accord entre la C.E.C.A. et le Royaume-Uni du 21 décembre 1954.



238 PAVEL SVOBODA

— dépassc, par son objet, les matiéres quirclé¢vent strictement de la compétence
communautaire®.

La technique des accords mixtes (mentionnée sculement dans le traité
C.E.E.A. a I’article 102 dont 1'utilisation était généralement acceptée dans la
pratique des trois Communauiés) réside dans le fait que ce sont 2 la fois les
Communautés ct lcs Etats membres qui prennent part a la négociation du traité
par leurs représentants, signent le traité et ratifient celui-ci.

Pratiquement, la Communauté ne peut procéder a la conclusion que lorsque
la totalité des Etats membres a ratifié le traité, ce qui restitue a chacun des
Etats ,,un droit de veto™, méme si I’accord du point de vue de la Communauté
peut étre conclu par le Conscil statuant & la majorité.

La justification juridigue donnée a I’origine a cetie procédure, suivie dés la
conclusion du premier accord d’association, I’accord d’ Athénes avec la Gréce,
réside notamment dans 1’assistance financiére, impliquée par ces associations.
Cet argument — qui a joué un rolc important dans le passé*! — cst admissible
actucllement en cas des accords curopéens prévoyant I’aide financiére
particllement non budgétisée*?.

En réalité, on pecut voir que les raisons d'utilisation de la technique de
P’accord mixte relévent du domaine politique, motivées par ,la réticence des

Etats membres 3 s’effacer derriére la Communauté™*3,

4. Application de principes généraux du dreit communautaire

La conclusion des accords d’association établit la base juridique pour
I'exercice des droits ¢t des obligations cn découlant. La misc en ocuvre des
accords extéricurs communautaires cst liée a des difficuliés causées par le fait
que ces actes sont assujettis & un double régime juridique: celui des actes
internationaux (ce qui correspond a 1’optique de toutes les parties 4 1’accord) et
celui des actes pris par les institutions communautaires (ce qui est une prolon-
gation logique de la conception moniste de la doctrine du droit communau-
taire). Cette schizophrénic (du point de vuc communautaire) des accords cxé-
ricurs provoque scs conséquences notamment dans deux domaines juridique-
ment scnsibles: dans le domaine d’interprétation et dans cclui de 'effet direct
dcs accords.

3% Le caractére mixte des accords curopéens est justifié par les deux arguments susmentjonnés:
voir chapitre ,Coopération™ qui comporte des volets méconnus aux accords communautaires
d’association précédents.

“Isaac.p.99.

41 Malgré la partic 1V qui montre que 1'assistance financiére peut étre inhérente a certains
types d’association.

42 Voir la réponse du Conseil d la question écrite N° 396/77 de M. Dodlinger, J.0.C.E. N°
C 277 du 17 novembre 1977, p. 7 - 8: , ... dans la mesure ol des aides accordées a un pays tiers
par un accord avec celui-ci sont alimentées par le budget communautaire, 1a Communauté est
seule compétente pour conclure cet accord. Ceci est vrai, quelle que soit 1'origine des fonds
alimentant le budget communautaire (contributions nationales ou ressources financiéres propres).”

“lsaac,p.99.
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4.1. Interprétation de I’accord d’association

L’économic de la rédaction des accords extéricurs de la Communauté ne
permet pas toujours de donncer aux cxpressions utilisées une signification précise.
Les notions ct dispositions d’un accord exigent ainsi une interprétation qui prend
habitucllement soit la forme d’unc interprétation textuclle, soit celle d’une inter-
prétation constructive.

L’interprétation textuelle (littéraire) se réalise soit

(a) par explications & I'intéricur du texte par Ie biais du renvoi 4 une partie

de I’accord ol les notions vagucs sont cumulativement interprétées*,

(b) par I'interprétation donnée par les annexcs, protocoles, déclarations

conjoinles ou par renvoi i unc disposition du traité de Rome: les deux
premicres catégorics étant habitucllement déclarées composantes de
I’accord en question®.

L’interprétation extratextuclle, constructive (prononcée par une autorité habi-
litée a I"interprétation) a licu en cas de Jacunce de §interprétation constructive.

En cas ol I’ Accord qui ne mentionne pas expressément la compétence d’in-
terprétation, il est & conclure qu'une telle compétence appartient au Conseil
d’association habilité (par I’article 103 dans le cas des accords européens)
a ,apprécier toute question importante découlant du cadre de ’accord™.

Une telle interprétation au scin du Conscil d’association peut parfois servir
aeffacer les divergences entre les opinions des partics contractantes dans le cas
ou — pour le champ d’application communautaire — la Cour, saisic par un recours
préjudicicl, a donné aux notions utilisées dans cet accord (y compris aniérie-
urcment a la conclusion de cet accord) une signification précise, différente de
cclle soutenuc par le pays associé.

En cffet, dés que la Cour a attribué aux accords conclus avec des pays tiers
et au droit d’association dérivé (¢labli par le comité mixte ou conseil
d’association) la qualit¢ des actes pris par unc institution communautaire au
sens de 'article 189 du traité C.E.E.*®, rayant ainsi la [rontiére entre les actes
unilatéraux et ccux pris par lc biais d'unc négociation au niveau international,
la question de compétence d’interprétation des accords extérieurs par la Cour
ne se pose pas*’.

Par cct accés réaffirmé a plusicurs reprises dans sa jurisprudence, la Cour
a créé le probl¢ me théorique suivant: pendant des négociations au sein du Conseil
d’association, les représentants de la Communauté sont tenus par ’interprétation

44 Par exemple Particle 44 de 1'Accord.

45 Par exemple protocole N° 4 ou Farticle 63, paragraphe 4, alinéa (a) de I'Accord.

6 Voir C.J.C.L. 24.11.1977. aff. 65/77. Razanatsimba, Rec. p. 2229 i propos de la Convention
de Lomé [5 30.11.1977, aff. 52/77, Cayrol. Rec. p. 2261 concernant 'accord avec I'Espagne de
1970; 30.9.1987, aff. 12/86. Demirel, Rec. p. 3747 concernant 1'accord avec la Turquie;
26.10.1982, aff. 104/81. Kupferberg, Rec. p. 36415 31.1.1991, aff. 18/90, Kziber, Rec. p. 199
concernant }’accord avec le Maroc.

7 Voir CJ.C.E. 30.4.1974, Haegemann, aff. 181/73, Rec. p. 449 concernant I'accord
d’association avec la Gréce, complété par I'affaire 192/89 Sevince, Rec. 3461 (1990).
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de la Cour en vigueur, tenu pour unc composante du droit communautaire. Ainsi
ces représentants n’ont aucune liberté de manoeuvre pour négocier. Bien que
I'interprétation reléve de la compétence du Conscil d’association, le résultat
d’une négociation intcrprétative a son scin peut soit correspondre a 1'inter-
prétation de la Cour, soit laisser la question non tranchée, ce qui est inacceptable
pour la mise en ocuvre d’un tel accord. Sous 1’angle du pays associé il ne reste
aucune liberté de négociation, Ic moyen principal d’atteindre des résultats au
niveau international. En d’autres termes, si le caractére international d’un tel
accord n’est pas ici gravement affaibli, tous les accords d’association conclus
par la Communauté sont au moins quelque peu hypocrites en remplagant silen-
cieusement une disposition stipulant qu’un tel accord devait étre interprété par
la Cour.
Un aspect d’interprétation de la Cour reste 4 considérer: dés 1'affaire De-
mirel, la Cour distingue son doublc réle d’interpréte des accords d’association
qui ont le caractére mixte. Dans ce cas-1a des gouvernements allemand et bri-
tannique ont fait valoir que lorsqu’il s’agit d’un accord mixtc, la compétence
d’interprétation dc la Cour nc pourrait pas s’étendre aux dispositions par les-
quelles les Etats membres ont pris les engagements envers I’Etat tiers dans le
cadre de leurs compétences propres, car il s’agit des obligations qui n’appar-
tenaicnt pas a ’ordre juridique communautaire. Cette argumentation fondée
amené la Cour a dissocier sa compétence d’interprétation en deux volets:
(a) compétence non contestable d’interprétation des dispositions dont le
contenu est matéricllement appréhendé par 1’ordre communautaire, e

(b) pouvoir d’interprélation de ["accord aux scules fins de I'application
uniforme des dispositions dont lc contenu matéricl est exécutable dans
les différents ordres juridiques internes.

4.2. Effet direct

L’effct direct d’une norme communautaire signific que celle-ci est susceptible
d’étre invoquée directement par les justiciables devant les juridictions d’un ordre
juridique déterminé*s,

Dés lorsque les accords externes de la Communauté et les décisions prises
par le conscil d’association institué par cet accord (ces derniéres appelées aussi
,,droit d’association dérivé”) sont considérés normes du droit communautaire®,
il convient d’examiner — hors de lcur primauté ct I’applicabilité immédiate’°—
leur effet dircct par rapport au droit national.

Seclon la Cour, les traités communautaires conclus avec des pays tiers —
y compris des accords d’association — ne sont pas en principe dépourvus de cet

48 Voir C.J.C.E., aff.; 9/70. Grad, Rec., 1970, 825.

4% Voir supra 4.1  Interpréiation™.

50 fl en résulte que tout manquement d’un Etat membre au respect d’un accord de la Commu-
nauté avec un pays liers est susceptible de donner licu 4 un recours sur base de I'article 169, voir
170 du traité C.E.E.; voir Manin, L'article 228(2) du Traité C.E.E., Mélanges Teitgen, 289 et
294 (1984).
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effet.’! Mais sa mise cn ocuvre en ce qui concerne certaines dispositions des
accords d’association n’est pas inconditionnelle. La Cour exige que les critéres
parcillement valables pour les normes communautaires d’origine interne soient
satisfaits: clarté, inconditionnalité et perfection juridique.3? En méme temps, la
Cour refuse d’écarter automatiquement 1'effet direct de ces accords pour raison
de leur nature ou économic de rédaction, en d’autres termes elle prend en consi-
dération le caractére différent des normes intracommunautaires.

Dés 1’arrét Demirel il est établi que 1’effet direct soit applicable dans le
scul cas des compétences communautaires couverles par les traités de Rome et
Paris avec les réscrves y incorporées. L’état actucl de partage des compétences
joue ainsi un rdle considérable.

L’ceffct dircct ainsi délimité est susceptible de créer un déséquilibre juridique
dans 1’exercice du principe de réciprocité dans le cas de non-transposition ou
transposition tardive des accords d’association par la législation nationale des
pays tiers (associés) dualistes: leurs ressortissants bénéficieront dans la Commu-
nauté de certains droits dont les équivalents ne scraicnt pas temporairement
accordés aux ressortissants communautaires.

Les conséquences juridico-financiéres d’cffet direct résultant des arréts de
la Cour, multipliées parfois encore par I’effct rétroactif de ceux-ci, ont menés
les Etats membres a sc défendre contre de telles conséquences. Certains auteurs
étendent — particllement a juste titre — ce nouvel accés des Etats membres (re-
posant sur la volonté dc priver notamment Ics dispositions concernant la libre
circulation des travaillcurs de tout effct utile) vers leurs engagements extra-
communautaires aussi aux accords curopéens, notamment aux dispositions rela-
tives au mouvement des travailleurs. Partiellement, bien que 1’ Accord refléte
un certain effort des Etats membres d’6ter tout effet direct utile a ces dispositions
en outre par des formules comme (par exemple) ,,conformément aux conditions
et modalités applicables dans les Etats membres™. Compte tenu (1) de la tendance
de la Cour de prendre en considération I’économice de la rédaction du texte de
tels accords, (2) de la déclaration conjointe N° 2 annexée a I’accord européen,
selon laquelle la notion ,,conditions ct modalités en pratique dans les pays concer-
nés” implique des régles communautaires, s’il y a licu; cten plus (3) du faitque
la Cour avait déja I’occasion dc constater qu’un renvoi d’un acte communautaire
a une norme nationale ne crée pas de menace a la perfection juridique d’un tel
acte, une nouvelle conciliation par la Cour scra nécessaire pour évaluer si ’effort
sus-mentionné des Etats membres est suffisamment efficace.

La position de la Cour concernant sa compétence d’interprétation relative
aux domaines extracommunautaires, ol cette compétence a lieu seulement afin

5t Voir C.J.C.E. 24.4.1982, aff. 17/81, Pubst, Rec. p. 1371.

52 Une disposition d'un accord conclu par la Communauté avec des pays tiers doit étre consi-
dérée comme étant d"application directe lorsque, eu égard  ses termes ainsi qu’d I'objetetd la
nature de I"accord, elle comporte une obligation claire ¢t précise quin’est subordonnée, dans son
exécution ou dans ses effets, a I'intervention d’aucun acte ultérieur — C.J.C.E. du 31.1.1991, aff.
18/90, Kziber, Rec. p. 199.
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de soutenir 'uniformité ct la cohérence de 1’ordre juridique communautaire et
son application, s’étcnd aussi a I’effet dircct en privant les domaines en question
de celui-ci’3.

S. Typologic des accords d’association

Il est nécessaire de dresser unc typologie des accords d’association afin de
définir en leur scin la place des accords curopéens. Deux angles d’étude sont
possibles lorsque 1'on considére les accords d’association: suivant le critére
territorial®* ou celui de la base juridiques, utilisé ci-dessous. Ce plan pose une
difficulté grave a surmonter: le manque de référence expresse d une base juri-
dique, c’est a dire a un article du traité. Cette lacune se justific en outre par le
caractére de droit international des traités concernés. Cette méme observation
est valable pour les accords curopéens, bicn que, pendant les cinq derniéres
annéces, la base juridique des accords conclus par la Communauté soit indiquée
plus souvent qu’auparavant®®.

Ce dernicr plan est certes un élément de référence plus solide que la quali-
fication et I'appellation de I’accord, mais, en I’absence de jurisprudence de la
Cour et compte tenu des considérations politiques inévitables qui président
souvent au choix de la base juridique d’un accord, cette base juridique n’est pas
non plus absolument concluante pour la doctrine®”. Ainsi des accords dits d’asso-
ciation peuvent-ils n’avoir en fait qu’un contenu commercial et des accords fondés
sur I’article 113 du traité C.E. pcuvent-ils s’apparcnter a des accords d’asso-
ciation.

A la suite de cctic obscrvation plusicurs bases juridiques peuvent étre
trouvées dans la pratique communautaire:

(a) I'article 238 du traité C.E.E. ct I'article 206 du traité C.E.E.A.,

(b) I'article 113 du traité C.E.E3% et

(c) les articles 131 — 136 bis du traité C.E.E. prévoyant aussi la conclusion

de certains accords d’un caractére juridique asscz différent.

Sous ’angle de la compétence de la Communauté de conclure des accords
extéricurs lcs indications susmentionnés préscntent de telles compétences ex-
pressément prévues par les traités.

3 Voir aff. Dzodzi, Rec. 1990, 376.

54 Choisi par exemple par Cartou,p. 748.

5SCf.Flaesch-Mou gin.p.89 et suiv.

% Selon Mme Flaesch-Mou gin, p.92, les accords des cing derni¢res années ,,ont
finalement é1é conclus par référence expresse d une base précise du Traité, alors que cela n’avait
pas é1é le cas antéricurement”. Les accords européens et leurs accords intérimaires prouvent le
contraire, n'ayant aucune référence a unc base juridique du droit communautaire.

T Louis,p. 86.

38 La nouvelle rédaction de I'article 228 contenue dans le traité de Maastricht est consciente
de la distinction entre des accords d*association au sens étroit, fondés sur I'article 238 du traité et
des autres accords d’association (plutdt ceux de coopération) fondés sur I'article 113 du traité, en
distinguant entre ,,les accords visés d I'article 238" et ,, les autres accords qui créent un cadre in-
stitutionnel spécifique en organisant des procédures de coopération™.
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5.1. Accords fondés sur Particle 238 du traité C.E.

L’article 238 du traité C.E. est ,traditionncllement réservé aux partcnaires
privilégiés™® cn habilitant la Communauté 2 ,,conclure avec un Etat tiers, une
union d'Etats ou une organisation internationale, des accords créant une asso-
ciation caractérisée par des droits ct obligations réciproques, des actions en co-
mmun et des procédures particuliéres™. En vertu de cette disposition ce type
d’association c¢st accessible non sculement aux Etats européens, mais a tous les
sujets de droit international. Le contenu n’est pas matéricllement limité aux
questions réglées par lcs traités fondamentaux, mais touche des domaines non
expressément prévus dans les traités®, ce qui est appuyé par la théorie des com-
pétences externes de la CommunautéS!.

Parmi les accords appartenant & ce groupe il convient de distinguer deux
grandes catégorics de traités: les accords conclus dans une perspective d’adhé-
sion et ccux de coopération conclus en vue du développement économique et
social.

5.1.1. Accords d’association conclus dans une perspective d’ adhésion

Ce type d’association appelé ,dynamique™®? ne pcut prendre tout son sens
qu’a la lumiére de I’article 237 (aujourd’hui article O du Traité UE®?) du traité
C.E.E. qui réserve ’adhésion d’un nouveau candidat (en comparaison a l’article
238) aux (1) Etats ,limitation juridique” (2) d’Europe ,,limitation territoriale™¢*.

Stade préliminaire 4 I’adhésion, ,antichambre de 1’adhésion™®, I’association
»dynamique” est soumise a des conditions non écrites dans 'article 238 du traité
C.E.E., mais claircment lisible dans les textes de traités de Paris et de Rome,
formulées de maniére complexe par le Conscil Européen de Copenhague en juin
1993 qui les différe en trois catégorics: conditions

(a) politiques: démocratie, I’Etat de droit, droits de ’homme, protection des

minorités,

®Flaesch-Mougin,p. 89

“lsaac,p.93.Schweitzer-Hummer,p. 73.

8! Les opinions contraires qui veulent réduire I'objet de traités aux seules relations co-
mmerciales ne posent pas de grands problémes a la pratique, qui résout cette situation par le ré-
gime des accords mixtes.

62 C.Plesow in: Osterreichische Zeitschrift fir Aussenpolitik 196 (1967).

63 ,Tout Etat européen peut demander & devenir membre de 1'Union.™

64 Le Royaume du Maroc en a consolidé le principe en déposant une démande d’adhésion le
8 juillet 1987 qui a été refusée en dépit d’une contiguité géographique nouvelle fondée sur la
participation de 1'Espagne & la Communauté ainsi qu'en dépit de liens historiques et d’intéréts
stratégiques (Bull; C.E. N° 9/1987, point 2.2.19).

S Louis, p.89.

86 Ce principe a é1é plusicurs fois réaffirmé:

(a) positivement:

(aa) les 7 et 8 avril 1978 les chefs d°Etats et de gouvernements des Neuf (3 ce temps-1a) ont
déclaré solennellement d I'occasion du Conseil européen de Copenhaque que ,le respect et
le maintien de la démocratie représentative et et des droits de I'homme dans chacun des
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(b) economiques: 1’économic du marché, aptitude de faire face i la pression
de la concurrence et du marché de la Communauté,

(c) autres: une poursuitc des objectifs de 1’Union politique, économique et
monnétaire.%

Parmi les accords d’association ,dynamique™ trois catégorics peuvent €tre

distinguées:

(a) les accords prévoyant expressément 1’adhésion, ce qui est le cas des

accords avec la Gréce®®, la Turquie® et des accords européens avec la

Etats membres constituent des éléments essentiels de 1'appartenance aux Communautés

européennes.” (RAUX, p.4);

(ab) La Communauté ,aspire  unc union sans cesse plus étroite entre les peuple de ses Etats
membres, symbolisée par un parlement européen aujourd hui élu au suffrage universel direct,
prise de la Charte des droits de I'homme d’O.N. U., Charte sociale européenne etc. (RAUX,
p- 4

(ac) parécrit:
~alinéa 3 du préambule du Traité sur UE ,confirmant leur attachement aux principes de la

liberté, de la démocratie et du respect des droits de 'homme et des libertés fondamentales
et de I'Etat de droit”,

—art. 130u. al. 2 du Traité CE: ,l.a politique dans ce domaine (i.e. dans la Coopération au
développement) contribuce A 1'objectif général de développement et de consolidation de la
démocratie et de 1'Etat de droit, ainsi qu'a I’objectif du respect des droits de I’homme et
des libertés fondamentales.™

(b) négativement:

(ba) Le Parlement a incité le Conscil et la Commission (voir Rapport Birkelbach sur les aspects
politiques et institutionnels de I'adhésion et de 1'association i la C.E.E., Documents de séance
N° 122 du 15 janvier 1962) a écarter toute demande d’association émanent de 1I'Espagne
franquiste ou du Portugal de Salazar (voir Débats P.E., séances du 27 au 30 mars 1962, p.
81);

(bb) Faute de pouvoir dénoncer son accord d’association avec la Gréce des colonels (terminé en
1974), la Communauié en a gelé 1'application dés que 1a mise en oeuvre de ses clauses exi-
geait une décision de sa part ou de la part des institutions mixtes;

(bc) les relations se sont dégradées avec la Turquie aprés son intervention militaire en Chypre,
i la suite du coup d’Etat en 1980; un plus grand respect des principes démocratiques et des
droits de I'homme a favorisé ,la normalisation™ sur la base de nouveaux protocoles (J.0.C.E.
N° L 297 du 21 octobre 1987):

(bd) les négociations d'association avec les pays d’Europe centrale ne commengaient qu’aprés
I"évolution vers des structures démocratiques en 1989/90.

& Conclusions de la présidence du Conseil européen, Copenhague les 21 - 22 juin 1993,
point 7A/iii, SN 180/93. p. 13.

6 Signé le 9 juillet 1961 (J.O.C.E. N° 26 du 18 février 1963, p. 293 et suiv., enirée en
vigueur le ler novembre 1962; le plus ambitieux accord d’association avant les accords européens.
Quant i la formulation de la promesse de 1°adhésion, I'alinéa 4 du préambule de cet accord stipule:
«Reconnaissant que 1'appui apporté par la Communauté économique européenne aux efforts du
peuple hellénique pour améliorer son niveau de vie facilitera ultéricurement I'adhésion de la Grece
1 la Communauté.”

Ensuite, I'article 72 du méme accord stipule:

Lorsque le fonctionnement de 1"accord d’association aura permis d’envisager 'acceptation intégrale

de la part de la Gréce des obligations découlant du traité instituant la Communauté économique

européenne, lcs Parties contractantes examineront la possibilité d'une adhésion de la Gréce d la

Communauté.” .

69 Reconnaissant que 1’appui apporté par la Communauté économique européenne aux efforts
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Hongric, la Pologne, 1a République tchéque, 1a Slovaquie, la Roumanie
et la Boulgarie;

(b) les accords avec les pays curopéens ne prévoyant pas expressément
I’adhésion mais donnant a celle-ci la possibilité d’intervenir; il s’agit
des accords avec la Malte™ et le Chypre;

(¢) I'accord avec I'A.E.L.E. créant I’Espace économique européen: il s’agit
du premier accord d’association fondé sur I’article 238 du traité C.E.E.
avec une organisation d’Etats; plusicurs Etats membres de I’A.E.L.E.
ont déja présenté leurs demandes d’adhésion & la Communauté’2, Le Con-
seil ,,Affaires générales™ a décidé de lui donner (comme aux accords
europécns) le caractére mixte ' en raison du volet ,dialogue politique™,
politique extéricure C.E.C.A. ct certains aspects de la propriété
intcllcctuclle™,

5.1.2. Accords de coopération conclus en vue de développement écononiique et

social
AN

A la différence des accords ,,dynamiques™, ces accords sont caractérisés par
I’absence de perspective d’adhésion’. s trouvent leur origine dans les relations
particuliéres que les pays et territoires d’outre mer ont entretenues avec leur
ancienne puissance coloniale’®.

Deux groupcs de traités sont a distinguer: les accords de coopération conclus
avec les pays du Bassin méditerranéen ctccux conclus avec les pays d’Afrique,
des Caraibes et du Pacifique.

du peuple turc pour améliorer son niveau de vie facilitera ultéricurement I’adhésion de la Turquie
ala Communauté.”

—I"alinéa 4 du préambule de I’accord d’association signé le 12 septembre 1963 entre la Turquie et
la Communauté, entré en vigueur le ler décembre 1964 (JLO.C.E. N° L 217 du 29.12.1964,
p.- 3705)

70 Signé Ic 5 décembre 1970, entré en vigueur le ler avril 1972 (J.0.C.E. N° L. 61 du 14 mars
1971); la politique de ncutralité a jusqu’au présent écarté les perspectives d’adhésion.

7' Signé le 19 décembre 1972, entré en vigueur le ler juin 1973 (JLO.C.E. N° L 133 du
21 mars 1973).

72 Sauf la Suisse les Etats membres de I'A.E.L.E. ont présenté leurs demandes d’adhésion.

73 Aprés avoir rejeté une proposition de 1a Commission estimant que les matiéres n’entrant
pas dans la compétence communautaire puissent faire I'objet de protocoles séparés; de cette manie-
re 1’ Accord aurrait un caractére ,communautaire™ — voir Agence Europe N® 5601 du 1.11.1991.

74 Cf. les raisons générales de caractére mixtes, section 2, sous (D.) du présent chapitre.

75 Ces accords ne peuvent conduire & des relations progressivement plus étroites avec la
Communauté alores méme qu’unc évolution des domaines de coopération, ainsi que des instruments
formels qui les accompagnent, est aisément décelable.

76 En principe. la doctrine fournit une explication historique du régime juridique autonome
de ces accords: en voyant I'association comme une adhésion politique de vue et une acceptation
délibérée du systéme économique et social en vigucur dans la Communauté (voir section 1, § 2
»Définitions doctrinales™), certains Etats ont écarté par rapport aux anciennes puissances coloniales
toute référence A la notion d’association (R au x, p. 6).
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A. Les accords de coopération avec les pays du Bassin méditerranéen prévus
par déclarations anncxécs aux traités de Rome sous 1’appellation ,,convention
d’association économiquc” ont ¢1€ signés avec

(a) trois Etats du Maghreb: la Tunisie, 1’ Algérie, le Maroc, signés successi-

vement les 25 au 27 avril 197677, et

(b) les Etats du Machrek: Egypte, Syrie et Jordanie, signés le 18 janvier

197778,

B. Les accords de coopération conclus avec les pays d’Afrique, des Caraibes
et du Pacifique sont des actes établis avec les pays qui ont accédé a I’indépen-
dance postéricurement a I’entrée cn vigucur des traités de Rome, et dont les
relations avec leurs ancicnnes puissances coloniales étaicnt réglées par la Ve
partie du traité C.E.E.. Ccs pays ont conservé des relations privilégiées avec la
C.E.E. dans le cadre de conventions d’association conclucs respectlivement:

— conventions de Yaoundé 1. et I1. avec les Etats africains ct malgaches asso-

ciés (les E.A.M.A. francophones)’,

— convention d’ Arusha avee 1a Tanzanie, 1'Ouganda et le Kenya (Etats anglo-

phones)®, et

— conventions de Lomé I. - IV.3!; aprés ’entrée de la Grande Bretagne dans

la Communauté avec ses partenaires africains et aprés 1’acceptation de
coopération des pays des Caraibes et du Pacifique, tous ces pays sont
devenus Ics A.C.P. (69 pays d’Afrique, des Caraibes et du Pacifique),
partics a ces conventions, considérées comme le premicr programme d’aide
dans le monde.

5.2. Associations en vertu de Particle 113 du traité C.E.E.

Un certain nombre d’accords avee les Etats membres de I’ ALE.L.E. (Asso-
ciation européenne de libre échange) dont le contenu correspond aux exigences
de la notion d’association porte le nom d’association non pas pour des raisons
politigues , mais ce sont des associations caractérisées par la doctrine comme
»between Equals™®? ou ,,quasi-associations”#. Pour éviter I'érection de nouvelles

77 Les accords avec la Tunisie et le Maroc remplacent les accords du 28 mars 1963 (Tunisie)
et du 31 mars 1969, dits — contrairement i leur contenu — ,d’association”. Ce changement
d’appelation n’est pas toujours parfaitement reflété par la doctrine — cf. par exemple Cartou,
p. 758.

78 Remplagant les accords de libre échange de 1972.

7% L du 20 juillet 1963, J.0.C.E. N° 93 du 11 juin 1964, p. 1430: IL du 29 juillet 1969,
J.0.C.E. N° L. 282 du 28 décembre 1970, p. 51.

8 Dy 24 septembre 1969 avec Tanzanie, Ouganda, Kenya: J.O.C.E. N° L 282 du
28 décembre 1970, p. 54.

81 1, du 28 février 1975, J.0.C.E. N° L 25,p.2; II. du 30 octobre 1979, Sartorius I, N° 161;
1. du 8 décembre 1984, J.O.C.E. N° L 86, p. 3. du 31 mars 1986; IV. du 15 décembre 1989,
J.O.C.E.N°L 170, p. I.

82 Entre égaux — K. L ip s te in: ,The Legal Structure of Association Agreements with the
EEC™, BYBIL 202 (1974 -75).

8 Louis,p. 160.
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barriéres entre les Etats d’Europe, ’article 113 du traité C.E.E. a servi 4 négocier
des accords sui generis avec la Suisse®?, 1a Sudde®, I’ Autriche®, 1a Norvége®’
et I’Islande®s.

Un résumé succinct de ces accords est particuliérement intéressant en compa-
raison avec le contenu des accords curopéens: régime de libre échange réalisé
en S étapes, I’cxclusion de toute harmonisation contractuelle des politiques ou
des 1égislations®®, I’exclusion du domaine de 1’agriculture en général, une clause
évolutive prévoyant I’établissement de relations plus étroites par voie de révision
du traité et I’institution d’un comité mixte dans chaque traité.

Ces accords viennent d’étre remplacés par I’accord d’association conclu avec
I’A.E.L.E.

5.3. Association en vertu de Particle 131 - 136 bis du traité C.E.

Les pays qui ont conservé des licns spécifiques (post-coloniaux) avec plu-
sieurs Etats membres de la Communauté bénéficient de droits de coopération
étroite avec la Communauté sur la basc du Traité C.E.E. . Il ne s’agit donc pas’
d’une association contractuelle entre les souverains conformément au droit inter-
national. Par conséquent, la ,,convention d'application™ selon I’article 136 du
traité C.E.E. dont la conclusion est confiée a2 la Communauté, n’est pas un véri-
table accord d’association. C’est aussi pourquoi la doctrinc peut constater —
a juste Litre — que ,,4 cet égard le régime spécial d’association prévu par I’article
131 du traité C.E.E. au profit des pays et territoires entretenant des relations
particuliéres avec des Etats membres (P.T.O.M.) ne constitue pas une véritable
association, mais plutét une modalité particuli¢re de ’extension territoriale du
traité”%; conjointement avec I’élargisscment du nombre de pays concernés par
les articles 131 — 136 bis du traité C.E.E. (dont I'énumération figure a I’annexe
1V du traité C.E.E.) ct 4 I'occasion de 1"adhésion de 1a Grande Bretagne, ces
relations sont directement désignées comme ,,1’adhésion™!.

6. Appcllation

Un des éléments relativement nouveaux qui souléve de nombreuses questions
d’ordre ct juridique et politique est sans aucun doute 1’appellation des récents
accords d’association. A défaut d’une cxplication officiclle disponible, il est
nécessaire de trouver des raisons probables qui avaicnt mené la Commission
a ajoutcr aux nouveaux accords d’association I’adjectif ,,curopéens™.

84 JO.C.E. N° L 300 du 1972, p. 188.

35 J.0.C.E. N° L 300 du 1972, p. 96.

8 J.0.C.E. N° L 300 du 1972, p. 1.

¥ J.0.C.E. N°L 301 du 1972, p. 1.

88 JJO.C.E.N°L 171 du 1973, p. L.

8 Sans interdictions d’alignements spontanés pris par les Etats; 1’accord avec I'A.E.L.E.
prévoit déja une harmonisation.

O Isaac,p.26.

' Cartou,p.750.
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6.1. Variabilité des appcllations des accords d’association

La Communauté est dotée d’unc habilitation découlant de I’article 238 du
traité C.E. afin de conclure ,,des accords créant une association™, ce qui permet
non seulement une grande souplesse quant au contenu de 1’acte respectif, mais
aussi a I'égard de I'appcllation de cclui-ci.

Dans sa réponse & unc question parlementaire, la Commission soulignait
que ,le traité C.E.E. ... nc conticnt aucune définition précise des appellations
des différentes catégorics d’accords que la Communauté peut conclure dans le
cadre de ses compétences. Tout comme leur contenu, la dénomination des accords
de la Communauté nc reléve d’aillcurs pas de la scule initiative de celle-ci®?,
mais est souvent le résultat d’une négociation avec scs partenaires”. ,, 1l pcuten
résulter que des accords de contenu similaire rexoivent des appellations diffé-
rentes et que des accords de contenu différent puissent avoir des appellations
voisines®.

En répondant a une question identique, le Conseil soulignait pour sa part
que ,les accords dits ,,de coopération” conclus par la Communauté peuvent avoir
des contenus fort différents ctc’esten fonction de ce contenu qu’est déterminée
la base juridique a retenir®.”

Ainsi les accords d’association au scns large peuvent tre trouvés sous les
appellations suivantcs:

— accord d'association (conclu avec la Gréce, la Turquie, la Malte, le Chypre,

la Tunisic en 1963 ct le Maroc cn 1969),

— accord curopécn d’association® (avee [la Tchécoslovaquie,] la Pologne,
la Hongrie, la République tchéque, la Slovaquic, la Roumanie et la
Bulgaric),

- convention d’association (Yaound¢ I, 11, Arusha),

—accord de coopération®® (avec le Maroc de 1976, la Tunisic de 1976,
1’ Algéric, I'Egypte, la Syric et la Jordanic),

— accord dc libre-échange (avec la Suisse, 1’ Autriche, 1a Suéde, 1a Finlande
et la Norvége),

— accord commercial préférentiel (Israél, Liban),

— convention (Lomé [ -1V ).

2 Voir chapitre préliminaire, section 4 ,Typologie™.

9 Réponse de la Commission 3 la question &crite N® 731/77 de M.Gert Peterson, J.O.C.E.
N° C 88 du 1l avril 1978, p. 2.

94 Réponse du Conseil i la question écrite N° 732/77 de M. Gert Peterson, J.O.C.E. N° C 88
du 11 avril 1978, p. 3.

5 Cette catégorie d’accords, ensemble avec la précédente, peut étre considérée comme des
accords d'association au sens étroit. Le traité de Maastricht prévoit une distinction entre des
accords d’association par la nouvelle rédaction de I'article 228: son alinéa 3 distingue entre ,les
accords visés a I'article 238" et ,lcs autres accords qui créent un cadre institutionnel spécifique
en organisant des procédures de coopération™ ce qui convient parfaitement aux accords d’association
hors du sens étroit, surtout aux accords de coopération.

% Prévu par les annexes du traité de Rome sous 1'appellation ,,conventions d’association™.



L’ASSOCIATION DANS LA THEORIE ET LA PRATIQUE DE L'UNIONE... 249

A I'heure actuelle il faut attendre lec contenu des accords de partenariat et
de coopération préparés pour la Russie, 1’Ukrainc et d’autres parties de
I’ancienne URSS pour savoir s’il s agitl aussi d’accords d’association au sens
large.

6.2. Motifs de Pappellation ,,accords curopéens’’

Depuis le début des travaux préparatoires chacun des trois nouveaux accords
d’associations a porté la dénomination ,européen”. Celle-ci était officiellement
présentée pour la premiére fois par la communication de la Commission du 27
ao(it 1990. Cette appellation apparait ensuite déja réguliérement dans les textes
suivants, bien qu’a cette époque-1a, on nc pouvait pas encore constater avec
certitude s’il ne s’agissait que d’unc appellation auxiliaire. Toutefois de nom-
breux renvois ont signalé la nouveauté du contenu des accords en préparation.

Examinons cnsuite la nouvcauté de 1’appellation ,,accord européen™: c’est
pour la premidre fois qu’un accord d’unc telle appellation apparait dans le cadre
communautaire. Ellc est déja présente dans le cadre européen: ,,I’accord européen
relatif au travail des équipages des véhicules effectuant des transports
internationaux par route (A.E.T.R.)” signé cn 1962 dans le cadre de la Commi-
ssion économique pour I’Europe des Nations-Unics®, les ,accords européens
de distribution sélective dans la matiére de droit des affaires, Accord curopéen
sur I’échange dc réactifs pour la détermination des groups tissulaires et sanguins”
(J.O.C.E. N° L 295 du 18.11.1977, p.8), "I’ Accord européen sur la circulation
des personnes™ signé au scin du Conseil de 1’Europe en 1957 en matiére de droit
social sont des exemples d’usage préalable de cet adjectif pour marquer certains
accords conclus en Europe. Résumons par le constat que cette appellation n’est
neuve que dans le cadre communautaire.

Mais si I’ Accord, lui-méme, porte la dénomination précitée, il est nécessaire
de trouver pour cela unc motivation correspondante, si I’on ne veut pas se heurter
a la question: lequel des accords d’association dans le sens €lroit n’est pas
»européen”, notamment s’il s’agit ,,d’antichambre d’adhésion™ dont la régle-
mentation sclon ’article O du traité sur UE commence par les mots ,,tout Etat
europécen...”?

La portée politique de I'accord curopéen d’association, bicn qu’elle soit trés
large, n’est elle-méme pas sulfisante pour qu’unc appellation soit traitée comme
une notion juridique.

Lareconnaissance d’unc appellation comme unc notion juridique est possible
au moment ol une distinction quant au contenu en comparaison avec des actes

97 L'appellation compléte des accords en question est ,.I’accord européen établissant 1’asso-
ciation entre ... ”. La pratique utilise soit 1’acronyme ,1’accord européen” (par ex. Bulletin C.E.),
soit ,l'accord européen d association™ (par ex. Agence Europe N° 5683 du 6 mars 1992).

% Cette convention n’est néanmoins pas entrée en vigueur, faute d'un nombre de ratifications
suffisant. A partir de 1967 elle fait I'objet d’une négociation de révision.
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précédents est a prouver. L’utilisation de I'appellation ,,accord européen” est
assujetlie aux observations suivantes:

(a) le contenu politique fort a pris la forme de droit®, ce qu’on ne peut pas
trouver dans les accords d’association précédents;

(b) la réglementation de la coopération culturclle préscnte aussi un aspect
nouveau échappant manifestement a la compétence communautaire!®,

(c) lacomparaison formelle avec I’accord d’association le plus élaboré & ce
jour, I'accord conclu avec la Gréce, altire notre attention:
~1’Accord: 123 articles, Gréce: 77 articles'©!;

—les domaincs nouveaux des Accords: la péche, I’environnement, la
coopération culturelle et politique;

(d) I"'intention des auteurs de 1'Accord d’introduire une nouvelle notion
découle déja de I’appcllation du traité lui-méme: ,,1’accord européen éta-
blissant I’association...”; sans une intention correspondante une telle pro-
lixité est immotivable;

(e) I'élargissement du cadre de I’Accord quant au contcnu a pour consé-
quence que plusicurs définitions doctrinales d’association jusqu’ici va-
lables ne sont plus applicables!?;

(f) I’obligation dc rapprochcment de droit est une nouveauté de contenu
considérable.

Certes, aucune des raisons sus-mentionnées ne suffit pas elle-méme pour
justifier une valeur juridique de I’adjectif ,,européen”. C’est peut-étre la multitude
des nouveautés de contenu qui a mené la Commission a I’introduction de cette
nouvelle expression. On ne peut pas déduire de 1’appcellation en question que la
Commission suive I’intention de considérer comme non-européens les autres
accords d’association au scns étroit'®. Au contraire, I'introduction de la nouvelle
appellation suit la loyalité constante de la Commission par rapport aux appe-
llations des accords d’association: lorsque la Commission ne conteste pas le
caractére associatif des accords conclus sous unc autre dénomination, on ne
peut pas la soupgonncer de vouloir affaiblir le caractére européen des accords
précédents de ce type.

7. Conclusion

Afin de caractériser succinctement les données étudiées, on peut détecter un
certain nombre d’éléments juridiques importants qui permettent d’arriver aux
conclusions suivantcs:

9 Cf. chapitre ., Dialogue politique™ de I'Accord curopéen.

100 Cf, chapitre ,,Coopération culturelle” de I' Accord.

101 [.a volume des accords européens était plusieurs fois dépassé par I’accord d’association
avec I'A.E.L.E. instaurant I’espace économique européen. Sous 1'angle chronologique, cet accord
est néanmoins postéricur aux accords européens.

192 Voir chapitre préliminaire, section ,Définitions doctrinales™.

103 yoir chapitre ,, Typologie™ de cet article.
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(a) tout d’abord il s’agit d'un accord international entre les sujets juri-
diques souveraines conformément au droit international public!%4.

(b) méme si 1'appcllation étroite d’un accord ne révéle rien elle-méme du
rapport de cet acte au droit communautaire, 1’ Accord est un véritable
accord d’association,

() Pacte de la solidarité ecuropécenne est caractérisé par I’asymétrie au
profit du pays associé, résultant d’une décision politique, non écono-
mique, unc décision stratégique pour la stabilité du Continent.

Les considérations politiques rclatives au développement de 1’Europe centra-
le et orientale préoccupent aujourd’hui les négociations des Douzes: ,,La paix
et la sécurité en Europe dépendent de la réussite de ces efforts™,!% constate
le Conscil Européen de Copenhague.”Il y a une contradiction objective entre
I"approfondisscment ct 'élargisscment” a constaté M. Jaques Delors devant le
Parlement curopéen le 8 avril 1992!%en parlant de I'impossibilité de réconcilier
1’adhésion des nouvcaux candidats avec le dévéloppement des nouveaux domaines
de I’Union. Cette évolution nc doit pas &ire simplement évaluée sous I’angle des
accords européens, mais mérite d’étre intégrée dans une vue générale de I’avenir
de la Communauté. L’ ambassadcur Renato Ruggicro a prononcé le 6 mars 1992
a Gendve ses observations concernant les responsabilités de 1’ Europe commu-
nautaire face aux pays dc I’Est. Sans invoquer les dettes historiques, il attire
’attention sur le fait qu’il y a, aprés les trois pays récemment associés, devant
la porte communautaire une file de candidats demandant des liens plus étroits
avec la Communauté. Il souligne le besoin de concilier la responsabilité de déve-
loppement dans ces pays avec la sauvegarde des objectifs de la C.E. qui nécessite
1’établisscment d’une stratégie nouvelle (d’aprés cct auteur, par une construction
européenne nouvelle, distincte de la C.E.). Ces obscrvations sont soutenues par
des faits découlant du diagramme suivant:

342 mil. 373 mil 498 mil. 554 mil. 562 mil. 693 mil. 840 mil.
12 pays 19 pays 27 pays*  30pays# 33 pays 44 pays 45 pays

1994 + AELE +Europe +Chypre + 3 pays + autres  + Russie
(E.E.E.) centrale Malte baltes ays de
ct orientale Turquie "Ex-URSS
sans Russie

* la premiére fois qu une région de religion musulmane serait incorporée au territoire de la
Yougoslavie;

# 4 ce moment la C.E. aurait déja 16 langues et des différences économiques importantes: Suisse
— 25.581 ECU par habitant par an, Turquie — 1.309 ECU par habitant par an.

104 Ce caractére se traduit d’ailleurs par 1’art. 105 § 2 de 1'Accord selon lequel I'institution
principale créée par celui-ci — le Conseil d’association — aboutit aux résultats de ses délibérations
par un consentement des parties, ¢’est-d-dire sans un vote majoritaire etc, ce qui est typique au
niveau international.

195 Conclusions de la présidence du Conseil européen. Copenhague les 21 — 22 juin 1993,
point 7/A/iii, SN 180/93, p. 13.

106 Agence Europe N° 5710 du 13 et 14 avril 1992, p. 7.



252 PAVEL SVOBODA

Si I’Europe n’aboutit pas i une telle conciliation politique, M. Ruggiero
prévoit que ,1’horloge de I'histoire pourrait retourner en arriére, retourner aux
nationalismes, aux conflits qui ont caractérisé notre passé.” Et il ajoute: ,Dans
le continent curopéen se joue pcut-Etre cncore unc fois une grande partie de la
sécurité de notre monde™. M. Ruggicro veut ainsi dire que si cette mission devait
échoucr, on risqucrait unc cxtension graduclle des forces de désagrégation de
I’Est vers I'Ouest, les disputes territoriales ct les affrontements nationalistes,
accompagnés par la fermeture des frontiéres économiques.

Cette observation, pcu juridique, mérite sa place 4 la fin du présent article,
car elle concerne le destin de tous les accords européens: 1’exemple yougoslave
donne licu aux réflexions pcu optimistes cn cas d’échec de 1a construction euro-
péenne.
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1. Introduction

Despite scveral difficultics, the Europcan Economic Arca Agreement,
concluded in Oporto on May 2, 1992, finally entered into force the 1stof January
1994, bringing together in a single market the twelve member states of the
European Economic Community and five of the scven members of the European
Frce Trade Association (Austria, Finland, Iceland, Norway and Sweden; Liech-
tenstein will join in the very near future; Switzerland will stay outside for the
time being.! The EEA will constitute the world’s biggest trading area encom-
passing over 370 million people. Under the terms of this agreecment, all restric-
tions on the frece movementof goods, services, labour and finances are removed,;
in addition, the treaty provides for increased cooperation in the ficlds of social
affairs, consumer protection, research and development, as well as education
and tourism.

The purpose of the present contribution is not to comment upon the carac-
teristics of the EEA Agrecement — numerous juridical contributions have been
devoted to that subject,” but to focus on the internal aspects of the EEA Agree-
ment in the seven EFTA countries. In this respect, we will deal first with the
outcome of the diffcrent ratification processes in the scven EFTA countries,
bearing in mind that two rounds of ratification were neccssary: one in 1992 for
the EEA Agreement itself, a second onc in 1993 for the Protocol adjusting the
EEA Agreecment following its rejection by the Swiss people. In the second part
of this study, we will consider the gencral problem of ensuring some kind of
dircct applicability and primacy of EEA law; this problem concerns primarily
the four Nordic member states and their dualistic committment to international
agreements. In the third part of this report, we will, as a matter of balance,

! Cfinfra II.1.
2 See: amongothers S. Norberg etalia: EEA Law: A Commentary on the EEA Agreement
(1993).
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switch to the two (three®) Alpine member states and discuss the issue of im-
plementing EEA law in the light of the two distinctive features of those countries:
on the one hand, their federalistic structure, on the other hand, the institution of
the referendum.

2. The ratification process
2.1. Ratification of the EEA Agrecment itself

All in all, six of the scven EFTA countrics ratificd the EEA Agreement it-
self: in chronological order Austria, Norway, Finland, Sweden, Liechtenstein
and Iceland: more oftcn than not, the members of parliament gave an overwhel-
ming support to the Agrecment.* Only in Sweden and in Iceland was a simple
majority vote sufficient:® in Austria, in Finland and in Norway qualified majo-
rities were rcquired by way of the Constitution. This is because the creation of
the EFTA Surveillance Authority and the EFTA Court needs, to a certain extent,
a transfer of executive and judicial powers o those new international bodies
responsible for the application of Community law in the EFT A States, particularly
in the field of competition. Such an entrustment of powers requires a two-thirds
majority of the parliamentarians in Austria and in Finland and a three-quarters
majority in Norway.® In none of those five countrics was a referendum needed,
although the Austrian, Icelandic and Norwegian opponents of the EEA Agreement
— there were quitc a lot of them among the population — wanted a popular vote to
be held, at least a consultative one. They did not succeed: in Austria, the Parlia-
ment rejected a petition for a plebiscite launched by environmentalists and signed
by more than 120.000 citizens. In Norway, the Government did not even put the
question on the agenda, as many political lcaders still have some mixed feelings
about referendums; one may remcmber that in 1972 the norwegian people chose
with a tiny margin to stay outside the EEC.” In what concerns Iceland, opponents

3 Despite the fact that the Swiss people finally rejected the EEA Agreement, we will take into
account the planned Swiss solutions to the internal legal problems linked to the implementation
of this treaty. The more so, as the Swiss no may not be a final one. A couple of weeks after the ne-
gative vote, different groups favoring European integration launched a campaign in order to collect
the necessary 100.000 signatures to obtain a new plebiscite on the EEA Agreement (See: ,Initiative
populaire pour notre monde au coeur de I’Europe™, Feuille Fédérale 1993 I p.126). The needed
support was rapidly found. which means that the EEA issue will be brought back to the Swiss
people in a couple of years. In addition, article 128 of the EEA Agreement, as amended by the Pr-
otocol Adjusting the EEA Agreement, creates the possibility for Switzerland to become a party to
the treaty.

4 Rather reluctant was only the Icelandic Parliament: 33 votes in favor with 23 against and
7 abstentions.

5 Sweden: article 2, chapter 10 of the Constitution; Iceland: article 21 of the Constitution.

6 Austria : article 50 section 3 of the Constitution in connection with article 44 section 1 and
2 of the Constitution; Finland: article 33 and article 69 scc. 1 of the Constitution in connection
with article 67 of the Act of the Parliament; Norway: article 93 section 1 of the Constitution.

7 53, 5% of the people voted against EEC membership.
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turned to the President, urging her not to sign the EEA Act passed by the Par-
liament the 12th of January 1993, the consequence of which would have been to
bring the matter automatically to the people;® the President refused to stand
against the will of the Parliament.

As a matter of fact, it is only in Liechtenstein and in Switzerland that the
EEA Agreement has been submitted to the people; both constitutions give the
people the possibility to vote on relatively important international treaties.’
Although Switzerland and Liechtenstein have very close political and economic
links, the results of the two plebiscites turned out not to be the same. The 6th of
December 1992, the Swiss citizens finally rejected the EEA Agreement, despite
the fact that its Parliament, a couple of weeks before, had given its approval
with a large majority (only 65 dcputics out of 246 voted against). This referendum
was a peculiar one, in that not only the majority of the people itself was needed,
but, as for a constitutionnal change, it was in addition required that a majority
of the federal states, the so called cantons, give their support. Neither the people
nor the cantons approved the Agreement; all in all, 52 % of the citizens voted
against, as well as 16 cantons.'® However, the EEA Agreement got huge support
from the french speaking part of Switzerland where more than 70 % of the people
gave their approval.

There was much concern that the Swiss no to the EEA Agreement would
pave the way to a ncgative decision in Licchtenstein, where the people were due
10 go to the polls one wecek later.!! But surprisingly the outcome was positive:
more than 55 % of the citizens of this tiny alpine country backed the agreement,
showing the same fecling of clear cut political independence towards Switzerland
as had been the case two years before when Licchtenstein decided to join the
United Nations despite a negative stand of the Swiss citizens.

% Article 26 of the Icelandic Constitution states that if the President disapproves a bill it shall
be submitted to a plebiscite by secret ballot and if rejected shall become invalid.

% According to article 63bis of the Constitution of Liechtenstein (a provision adopted in
March 1992 in the turmoil of the EEA debate), 1500 citizens or four communes can call for
a plebiscite to be held on an international agreement; in the case of the EEA Agreement, the
Parliament preempted this unavoidable issue by submitting the Agreement to the people without
delay. The same hapened in Switzerland, butat an even earlier stage: the Government itself decided
that a referendum was to be held, pointing out the exceptional importance of the matter (see: its
explanatory report to the ratification of the CEA Agreement, Feuille fédérale 1992 1V 529); for
more information regarding the subltilitics of the Swiss referendum in the context of international
treaties, see: M. HH a y m a n n: ,,Approaching Europe: Swiss Prospectives and Dilemnas”, in:
wLegal Issues of European Integration 68 {f (1992).

10 Exactly speaking: 1 786 708 no, 1 762 872 yes; 14 cantons and 4 half-cantons were against,
6 cantons and 2 half-cantons in favor.

! To choose the date of the referendum in Liechtenstein turned out to be a constitutional
nightmare: the head of State, Prince Hans Adam 11, who is one of the last European monarchs
with real powers, favored a date prior to the Swiss referendum as a sign of independence towards
Switzerland; the government of Liechtenstein was more sensitive to the broad economic ties the
principality has with its neighbour and wanted to wait for the result of the Swiss referendum.
After a fierce struggle — 2000 people 100k to the streets to protest against the prince’s tough stand
— Hans Adam accepted to postpone the plebiscite till one week after the Swiss one.
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2.2. Ratification of the Adjusting Protocol

Following the negative decision of the Swiss people, the EEA Agreement
needed to be adjusted in order to be brought into force between the eigthcen re-
maining Contracting Parties. Though the amendments were not of a substan-
tial nature, but merely technical (deletion of all references and provisions relating
to Switzerland for instance), the Protocol adjusting the EEA Agreement!? to the
new situation had to be ratificd by all Partics in accordance with their respective
constitutional requircments.'?

The prospect of a second round of ratification bolstered the mood of the nu-
merous Norwegian opponcents to European intecgration. Onec may remember that
in Norway, duc to the constitutional prerequisite of a qualified majority of three-
quarters, the positive margin was cxtremely thin; if only half a dozen disappoin-
ted parliamentarians had swung from yes to no during the crucial vote on the
Adjusting Protocol, Norway would have stepped out, bringing the whole EEA
Agreement to the brink of collapse... . But this was finally not the case. The
Norwegian Parliament approved the Adjusting Protocol on 29 April 1993 with
more than 3/4 of the MPs voting in favor. Indced, a simple majority vote would
have been sufficient since the Parliament decided, in a preliminary vote, that
the adjustments were not on a scale requiring a whole new EEA dcbate, as they
entailed no modification of the Agreement per se.'* The same reasoning led to
swift and smooth ratifications of the Adjusting Protocol in two other countrics
where the approval of the EEA Agreement itself also nceded qualificd majorities
(Austria and Finland'®). Ncedless to say such a problem did not arise in Iceland
and Swedcen where only simple majoritics were required for the EEA Agree-
ment.!6

Due 10 Switzerland’s failure to ratify this agreement, Licchtenstein will have
to face uncxpected delays in joining the EEA, the cause of which is to be found
in a customs unijon treaty between the two alpine countries ;!7 in accordance
with this old trcaty, numcrous matlers now pertaining to the EEA Agreement
are presently governed by Swiss laws.!'® As these two unharmonized legal regimes
cannot co-exist without uncertaintics and risks of fraud, Licchtenstein is pre-
vented from entering the EEA before the customs union has been rencgotiated
in a way not "impairing the good functioning of the EEA Agreement”™.!? [t is up

12 Concluded in Brussels on 17 March, 1993.

13 Article 22 (2) of the Adjusting Protocol.

MY E Smith: ,E@S og grunnloven™, Lov og Rerr 1993, p. 385f.

15 The Austrian Parliament gave its approval on May 6 and Finnish Parliament on 15 June
1993.

16 The Icelandic Parliament gave its approval on 5 May and the Swedish Parliament on 4 June
1993.

7 Vertrag vom 29 Miirz 1923 zwischen der Schweiz und Liechienstein iiber der Anschluss
des Fiirstentums Liechienstein an das schweizerische Zollgebiet.

18 About 800 legislative acts, mostly executive orders.

1% Article 1 (2) of the Adjusting Protocol.
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to the EEA Council to decide if this condition has been fullfilled by anew customs
union treaty and if so, at what date the EEA Agreement shall enter into force as
regards Liechtenstein. Of course, the green light will not be given before this
country has ratificd the Adjusting Protocol, which is still not the case. As a
matter of fact, the Government of Licchtenstcin plans 1o submit the Adjusting
Protocol to the people at the same time as the modificd customs union treaty, as
the two agreements are substantially linked; this joint plebiscite is scheduled to
take place in the summer of 1994, provided that the difficult ncgotiations currently
in progress between Switzerland and Licchtenstein do not last longer than
expected.

3. Primacy and dircct applicability of EEA law

Turning to this specific problem, it is important to stress that the Preamble
of the Agreement states that the goal of the Contracting Partics is to establish
a homogeneous law arca, bascd on a common legal order;? in more concrete
wording, it means that in the different matters covered by the EEA Agreement
a Norwegian judge, an Austrian civil scrvant or the Icclandic government are
expected o apply the same rules. The problem of homogencous law is rather
casy 1o solve in the context of the EEC Treaty: on the one hand, article 189 of
the Treaty provides for the self exccuting nature of EEC regulations;?! on the
other hand, the EEC Court stated as carly as 1970 that the directives have direct
effect if they are sulficiently precise, unconditional and if the time-limit for
their implcmentation has cxpired and no action has been taken by the member
state.?? One could imaginc that those clear solutions would also prevail regarding
the implcmentation of EEA law, but this assumption scems to be far from true.

Despite the fact that all EEA regulations are identical — at leastin substance
— to their EEC counterparts, and all EEA dircctives are also identical to their
EEC counterparts, a lot of problems arisc regarding the implementation of EEA
law in the different internal lcgal orders of the member states. Those problems
are all more or less linked with the gencral problem that, except for Licchtenstein,

" Switzerland and - more or less — Austria, all the other EFTA countrics are so
called dualistic countries. From a practical point of vicw, it means that inter-
national law is not as such dircctly applicable, but neceds further incorporation
into domestic law. During the ncgotiation of the EEA Agrecement, the Nordic
countrics were not at all. willing to give up their dualistic approach and to amend
their constitutions so as to garantee direct applicability and primacy of EEA

20 The precise wording is (...) .Considering the objective of establishing a dynamic and ho-
mogeneous European Economic Area, based on common rules and equal conditions of compe-
tition and providing for the adcquate mean of enforcement including at the judicial level. and
achieved on the basis of equality and reciprocity and of an overall balance of benefits, rights and
obligations for the Contracting Parties”.

2t According to article 189 of the EEC Treaty. a EEC regulation is of ,.general application ...
binding in its entirety and directly applicable in all member States™.

22 Case 9/70 Grad v. Finanzamt Traunstein, 1970 ECR, p. 825 ff.
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law. To give directeffect to EEA law would have been a conclusive step towards
the establishment of a classic supranational organisation, and to that especially
Iceland and Norway were firmly opposed; thercfore, the EEA Agreement does
not contain a provision similar 0 article 189 of the EEC Treaty.

Nevertheless, in order to give the EEA regulations some kind of direct appli-
cability, article 7 of the EEA Agrecement states that:

"(a) an act corresponding to an EEC regulation shall as such be made part of the
internal legal order of the Contracting Parties™;

Atleast in what concerns the dualistic countries, the meaning of that provision
is not that a EEA rcgulation is granted dircct applicability, but that the Con-
tracting Partics are committed to incorporate it without changing the wording
(as such); conscquently, it is absolutely forbidden for a member state to practice
incorporation by transformation, a mecthod which the Norwegians and the Swedes
tend 1o favor and which consists in reshaping the intcrnational provisions into
a domestic statute, the contents of which conform to the international require-
ments, in order to fit them into the particular legal framework of the implementing
country. The EEA member states arc bound to pass a law enacling a regulation
as domestic law cither by mere reference to its original title or by reproducing
in its full extent, the regulation’s official translation.

The EEA Agrecement doces not say anything regarding the direct effect of
a directive where its time-limit has expired without action. Is the abovemen-
tioned jurisprudence of the Court of Luxembourg automatically valid or must
the silence of the treaty be interpreted as meaning that no direct effect is to be
granted at the expiration of the time-limit? In reading the wording of article 6 of
the EEA Agrcement, onc can consider, as the Swiss or the Austrian scholars
do,? that the first alicrnative is corrcct. This provision states that:

"Without prejudice to future developments of case law, the provisions of this
Agreement, in so far as they arc identical in substance to corresponding rules of the
Treaty establishing the Europcan Economic Community (...) shall in their imple-
mentation and application, be interpreted in conformity with the relevant rulings of the
Court of Justice of the European Communities given prior to the date of signature of
this Agreement”.

The problem is that the Nordic countrics refuse to give a broad scope to this
provision: their unanimous point of view is that the rclevant case law is limited
to the case law governing substantive provisions of EEC law; all casc law re-
garding institutional or proccdural provisions of EEC law, like the one about

B C.Alder ,Zum Vorrang von EG-und EWR Recht vor schweizerischem Recht”, in:
Europarecht 357 and 363 (1992); 0.Jacot-Guillarmod: ,Préambule, objectifs et principes™
(article ler-7 EEE). in: LEEA Agreement, Comments and Reflexions™, 65 (1992),

(Mr. Jacot-Guillarmod was one of the Swiss negotiators of the EEA Treaty); R. Krist,
A.Zahradnik: ,Verfassungsfragen der unmittelbaren Anwendbarkeit des EWR-Rechts”, in:
Ecolex 894 (1992).
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direct effect of directives, is not due to be complied with.?* Nevertheless, the
law passcd by the Finnish Parliament in order to enact the EEA Agreement into
domestic law expressly states that, where the time-limit for transposition of
unconditional directives has expired, they shall be applied as domestic law.?
At afirst glance this provision scems a gesture of great respect to the aim of the
EEA Agreement, and in fact it surcly is; but one must also be aware that this
provision indircctly means that Article 6 of the EEA Agreement has a narrow
scope: such a codification of the jurisprudence of the EEC Court would have
been completely unnccessary il the case law pertaining to the direct effect of
directives had been part of the relevant acquis communautaire... .

Paying respect to their dualistic commitments, all the Nordic countries ex-
pressly incorporated the whole sct of provisions of the EEA Agrecment into
domestic law. But there arc differences regarding the scope of the incor-
poration. Finland incorporated at once the entire Treaty as such, that means the
main agreement, as well as its 49 protocols and 22 anncxes. Hence, the whole
relevantacquis communautaire, more than 1200 picces of community legislation
(just about 1000 dircctives, 110 rcgulations and 110 decisions), which span
over 10 000 pages, is automatically valid as intcrnal law.? This is not true in
Iceland, in Norway and in Sweden: during the ratification process, the Parlia-
ments of those countries only incorporated the main Agreement and a couple of
protocols;?’ cach regulation and dircctive belonging to the acquis communautaire
will be made part of the internal legal order scparately, by specific enacting
legislation. This is not a mere technical issue; the conscquences of neglecting —
if more or Iess intentionally docs not matter®® — to implement a directive or

24 See: for instance the Finnish government’s explanatory report to the EEA Treaty
(. Regeringens proposition till Riksdagen med forslag till godkinnande av vissa bestimmelseride
avial som giiller upprittandet av Europeiska ekonomiska samarbetsomradet™), p. 68 and the Swedish
government’s explanatory report to the EEA Treaty (.Regeringens proposition 1991/92:170 om
Europeiska ekonomiska samarbetsomrddet™), p.152. See: also H. Bu 1 I: \E@S-avtalen — litt om
avtalens strukiur og om prinsippene for gjennomforing i norsk rett™, in: Lovog Rerr, 595 (1992),
aswellas L. Sev 6 n: EES-avialet, statsforfattningen och lagprovningsskyldigheten™, in: Juridiska
Féreningens Tidsskrift, 571 (1993) (Both Mr. Bull and Mr Sevén were negotiators of the EEA
Treaty).

25 Article 2 section 2 of the Finnish EEA Act (lag om godkéinnande av vissa bestdmmelser
i avialet om Europeiska ekonomiska samarbetsomr ddet och om tillimpningen av avtalet, law
1504/1993).

26 Article 1 of the Finnish EEA Act.

¥ Article 1 of the Norwegian EEA Act (lov om gjenommfering i norsk rett av hoveddelen
i Avtale om Det curopeiske gpkonomiske samarbeidsomrdde, mv., law 109/1992) incorporates
the main Agreement and only article 1 - 3 of protocol 25. Article 2 of the Swedish EEA Act (lag
om ett europeiskt ekonomiski samarbetsomrdde, law 1317/1992) incorporates in addition pro-
tocols 1,2, 13, 14, 17,21 — 25 and 39; finally, article 2 of the Icelandic EEA Act (I6g um Evropska
efnahagssvaedid, law 2/1993) incorporates the main Agreement, as well as protocol 1, article 8
of the annex VII and article 1, section g of the annex XII.

28 [t may be inleresting to point out that in Norway and in Sweden such important international
treaties as the Free Trade Agreement with the EEC and the European Human Rights Convention
were only to a very small extent incorporated into domestic law.
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a regulation are drastic: as the courts or the administrative agencics of those
strict dualistic countrics only apply domestic law, the relevant EEA rules are
in danger of being totally ignored.® The doctrine of “friendly interpretation
of treatics™ is hardly able to change anything in case of failure to implement;*°
only in cases of improper or incomplcte implementation is there a chance of
rectification by invoking the basic EEA lcgislation.

Furthermore, to implement the EEA rcgulations and directives is one thing,
to ensure that the internal rules implementing EEA law are superior to posterior
conflicting domestic legislation is another thing. As was the case with the problem
of direct applicability of EEA law, the Nordic countrics successfully opposed
all attempts to inscrt in the main Agrecment a provision stating the primacy of
EEA law. In order not to undermine the gencral goal of homogeneity, they
nevertheless agreed to introduce in their internal legal orders a provision giving
priority to the legal rules implementing EEA law over posterior conflicting na-
tional law. This commitment to a certain Europcan uniformity is embodicd in
protocol 35 of the EEA Agreement which reads:

"For cases of possible conflicts between implemented EEA rules and other statutory
provisions, the EFTA States undertake to introduce, if necessary, a statutory provision
to the effect that EEA rules prevail in these cases™.

Complying with this obligation, all Nordic countries adopted, in their
respective statutes incorporating the EEA Agreement, a so called choice of law
provision aiming to accord priority to EEA rules over conflicting domestic law;
the Swedish choice of law provision for example has the following content:

"The regulations in this law or in any other law which have been enacted to fulfill
the Swedish obligations pertaining to the EEA Agreement should be applied without

hinderance from what is prescribed in other Jaw” 3!

The Nordic choice of law provisions only lay down a rule of construction,
whercby domestic law must be interpreted so far as possible to conform to EEA

29 See: the fears expressed by U. B e rn it z: ,The perspective of the EEA Agreement — its
interpretation and implementation™, in: Nordic Perspectives on European Financial
Integration, 197 (1992) and this comment from A. Ev an s, P. Fo |l k: "In practice however
Swedish institutions might be less than efficient in embodying in national law EEA measures with
which they disagreed” (Law and Integration: Sweden and the European Community, 224 (1991)).

30 This doctrine, as well as its Norwegian counterpart, the so-called doctrine of assumption
of conformity with international treatics, has been developped by the Swedish and Norwegian
supreme courts in recent years in order to try to comply to a larger extent with the international
commitments of both countries without granting any superiority to international law over domestic
law (Norway: Retstidende 1984 p.1179: Retstidende 1990 p. 314, 322 and 602; Sweden: Nyt
Juridisk Arkiv 1988 1 p.572).

31 Article 5 of the Swedish EEA Act. Somewhat similar provisions are to be found in the
Finnish EEA Act (art. 2 and 3), in the Icelandic CEA Act (art. 3) and in the Norwegian EEA Act
(art. 2).
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law.32 Given that no parliament can bind its successor, they are unable to gua-
rantee that priority will always be given to EEA law. And the Norwegian expla-
natory report is very clear in that matter:

(...) the choice of law rule does not at all impede the constitutional powers of the
Storting (the Norwegian Parliament) to pass laws which conflict with Norway’s
obligations in the ficld of the EEA Agrecment”.*?

In deliberately passing a law violating EEA law, a Nordic parliament would
of course engage the intcrnational responsability of its country, but seen from
an internal perspective, the conflicting domestic statute would be fully valid
and as such enforced by the exccutive authoritics as well as the courts.

It should be added that regarding Licchtenstein, similar problems concerning
direct applicability and primacy of EEA law do not arise, as this country reco-
gnizes the superiority of intcrnational law (except over the constitution).>* A
joint declaration on the cited protocol 35 to the Agreement ensures that this
monistic approach will continue to prevail and that Licchtenstein will give EEA
law priority over domestic law:

*Itis the understanding of the Contracting parties that Protocol 35 does not restrict
the effects of thosc existing internal rules which provide for direct effect and primacy
of international agreements™.*

As regards Austria, the situation is somewhat unclear. Theoretically this
country is dualistic, but in fact its pragmatic approach to dualism has hitherto
made it not very different from a monistic country.*® Some problems may however
arise concerning the primacy of EEA law over posterior domestic law: a report
of the Austrian government points out that the EEA docs not at all create a su-
pranational legal order, and in particular that there has been no transfer of

32 A similar mechanism is to be found in the British European Community Act of 1972, more
precisely in section 2 subseclion 4 which gives Community law primacy over domestic law by
way of interpretation; this is due to the fact that Great Britain is also a strict dualistic country.

33 The Norwegian government’s explanatory report to the EEA Treaty (Ot.prp.nr. 79, 1991 -
92, om lov om gjennomfpring i norsk rett av hoveddelen i Aviale om Det europeiske pkonomiske
samarbeidsomrade (EQS), mv) p. 5.

3% G.Winkler Swaatsveririige, Thre Erzeugung und Geltung in der Rechtsordnung
Liechtensteins, Liechensteinische Juristische Zeitung, 12 (1990).

35 Originally this joint declaration concerned also Switzerland, where a monistic approach to
international treaties prevails.

36 In the forefield of the ratification debates, the Austrian government proposed (o adopt
a constitutional provision to ensure that the regulations pertaining to European law would be
directly applicable in the country. Butall political parties forced the government to withdraw this
draft bill, arguing that this kind of provision not only was unnecessary in respect of EEA law but
would go too far in direction of EEC membership, prcempling a decision which finally belongs to
the Austrian people by the way of a referendum (EWR: Pline zur Verfassungsinderung auch
von Koalitionsparteien abgelehnt, in: Die Presse, Vienna, 11.9.1992).
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souvereign power and thus no corresponding limitation of the legislative power
of the Austrian Parliament .37 The implicit consequence of this reasoning is that
the Parliament can lcgislate without any hinderance.

4. Implementation of EEA law
4.1. General remarks

Shifting to the third part of this report, we will now dcal with the delicate
problem of the implementation of EEA law. First of all, it is worth mentioning
that all of the EFTA countrics performed huge legislative work in order to comply
with their obligation to introduce the acquis communautaire up to the cut-
off date of July 31, 1991 (which amounts to 1200 picccs of Community legisla-
tion).*® Several task forces of civil servants were sct up well in advance, under
the guidance either of the Ministry of Forcign Affairs or the Ministry of Justice,
in order to analyse, for cach arca covered by the EEA Agreement, the needed
legal changes and 10 propose the necessary amendments to the parliament in
case of modification of statutes, or to the government in case of executive re-
gulations; nowherc were modifications of constitutional rulcs needed to im-
plement the acquis. The nccessary legal amendments were adopted by way of
numerous distinctive bills issucd during the last months of the year 1992, and
not, as was for instance the case with the British Europcan Community Act, as
part of the act incorporating the Treaty; those specific bills came into force at
the same time as the EEA Agrcement.?? Not all legislative measures had to be
taken before the end of 1992: amendments pertaining to areas in which an EFTA
country was given the benefit of a one to five years stay will of course be delayed
till the end of the postponed dcadline; for instance, that is the case for
Liechtenstein in the ficld of frce movement of persons.#°

The task of implementing the acquis communautaire was carricd out
fairly quickly in Sweden and in Norway, as in both countries wide legislative
powers have long ago been delegated to the Government in many of the fields
pertaining to the rclevant directives and rcgulations. This is especially so in

3 Beilage 741 zu den Stenographischen Protokollen des Nationalrates XVIII. GP, A 4.2.,
p. 6.

38 The next step will be to implement the so called additional acquis, in other words around
400 EEA relevant EC acts adopted between the cut-off date and the 1 January 1994, when the
EEA Agrecement entered into force. Those acts are going to be listed in a special EEA protocol
which will need to be ratified by all Contracting Parties.

3% Except for the 50 laws passed in the autumn of 1992 by the Swiss Parliament in order to
implement the EEA Treaty (the so calied Eurolex-project, discussed in depth by Haymann M., op.
cit., p. 67); following the rejection of the EEA Treaty by the Swiss people, those laws will never
be enacted as such. In order 1o prevent Switzerland from being totally isolated, the Parliament
adopted in the course of 1993 some of the most important pieces of legislation (in particular in
the field of labor market and competition) contained in the Eurolex-project.

40 See: Protocol 15, articles 5 - 7.
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Sweden, where cffective harmonisation started already before the EEA
negotiations were launched: a 1988 executive order imposed upon the drafters
of all legislation the obligation to take into account existing Community law, as
well as proposals for future Community rules, and seck to harmonise Swedish
law with them. A deviation from the Community line was possible only if clearly
justificd.#!

It should be noted that it is up to the EFT A Surveillance Authority to monitor
the fulfilment by the EFTA Stales of their implementation obligations under the
EEA Agrcement.*? The first mecasure taken in January 1994 by this newly esta-
blished authority was to start a comprchensive examination of the compatibi-
lity of the alcohol monopolies in the Nordic states with the EEA provisions
limiting statc monopolics of commercial character (mainly art. 16 EEA Agree-
ment). Refering to social and health concerns,* the Nordic countries try to keep
an overall control over import, export, production and wholesale of alcoholic
beverages: the European Commission holds such impediments to be discrimi-
natory and finds that the protection of public health can be fulfilled by measu-
res Ics restrictive on competition.** State aids and oil production are other matters
where scrious implementing problems will probably arise in a near future, as in
those ficlds the policics of Sweden and Finland, respectively Norway are very
different from thosc of the EEC.

4.2. Problems pertaining to the referendum

As Switzerland finally opted to stay outside the EEA, the problem of the re-
ferendum in respect of the implementation of the acquis communautaire as well
as the subscquent EEA rules now solely concerns Licchtenstein. But firsta few
words about the referecndum in gencral: all laws passed by the Parliament of
Liechtenstein can be challenged by way of a referendum. If 1000 citizens sign
arequest for a referendum within 30 days of the Parliament’s decision, a popu-
lar vote must be held;* if the outcome is ncgative, the challenged picce of
legislation will not come into force. But it must be noticed that the Parliament

Y Kommitédirekiiv till kommitéer och sérskilda utredare ang dende beaktande av EG-
aspekter i utredningsverksamheien. Dir 1988:43. Somewhat similar measures were taken in
Austria one year later, see: Richilinie des Bundeskanzleramis-Verfassungdienst zur Priifung
von Regierungsvorlagen auf ihre EG-Rechtskonformiidt.

42 See: Article 6 of the ESA/EFTA Court Agreement which entitles the EFTA Surveillance
Authority to request all the necessary informations from the authorities of the EFTA States. Failure
to comply with such a request can be sanctioned by penalty payments. In this respect the EFTA
Surveillance Authority has the same wide control powers as the European Commission on the EU
side.

3 See: the Declaration by the Governments of Finland. Iccland. Norway and Sweden on Al-
cohol Monopolies attached to the Final Act to the EEA Agreement.

“4 P.Biurman: Nordic Alcohol Policies with a View 10 EC Membership, in: World
Competition, 137 ff (1993).

45 Article 66 of the constitution of Licchtenstein.
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can, where nceded, decide that a law is urgent with the important consequence
that the law escapcs the threat of a referendum forever. By the way, here lies the
only substantive difference between the rules governing the referendum in
Liechtenstein and those in Switzerland: in the latier country, an urgency clause
would only put off a plebiscite for one year: at the end of this term, the law is
opened to the facultative referendum or, if it is a constitutional amendment,
lapses automatically unless it is sanctioned by the people.*

All in all, one has to take into account that the excrcise of those democratic
rights is time consuming (during the period allowed for collecting the signatures
as well as for organizing the plebiscite, the challenged piece of legislation cannot
enter into force); furthermore, a negative outcome would hinder the country in
fulfilling its intcrnational obligations. In order to speed up the implementation
of the acquis communautaire, as well as in order to avoid all measures that
would jeopardize Switzerland’s commitment to its international obligations, the
Swiss Government proposed to the Parliament that all 50 laws adopted or mo-
dificd in connection with joining the EEA should escape the referendum.*” The
Parliament did not agrec: for the majority of its members, the referendum is a
cornerstone institution of the Swiss legal order that should be safeguarded at all
costs: had the EEA Agreement been approved, it would have been possible to
call for a refcrendum against cach of the 50 laws implementing EEA law. Ne-
vertheless a compromise was adopted in order to avoid international criticism
for delaying the implementation of the relevant acquis communautaire: all 50
laws would have entercd into force at the same time as the Agreement (which at
that time was scheduled to enter into force in the beginning of 1992). Necdless
to say, a ncgative outcome of any referendum would have caused the rejected
piece of Iegislation to become suddenly inoperative.*®

In Licchtenstein, the Government was also tempted to evade the referendum
in order to gain time: in its cxplanatory report to the Parliament, it mentioned
the possibility of adding an urgency clause to all laws implementing the acquis
communautaire.”® But there also the Parliament refused to give priority to effi-
ciency over the democratic rights of the pcople: none of the laws introducing the
acquis was accompanicd with an urgency clause: nevertheless, it turned out that
nobody called for a rcferendum against any of those picces of legislation.

The referendum problem is not only of importance in the ficld of laws im-
plementing the acquis communautaire, but also, and cven more, in the ficld of
the so called "newly adopted acquis™; this curious anglo-french expression refers
to the EEA regulations and dircctives adopted after the Agreement enters into
force. In this respect, it has to be stressed that in order to maintain the homo-

46 Article 89bis of the Swiss constitution.

47 1V Feuille fédérale 89 (1992).

4% See: the proposed article 20, section | of the transitory provisions of the constitution (V1
Feuille fédérale. 54 (1992)).

49 Bericht und Antrag der Regierung an den Landiag 46/1992, p. 2317.
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gencity of EEC law and EEA law, the EEA must introduce new rules of Commu-
nity legislation within the shortest possible delay. In addition the EFTA States
have to speak with one voice: if only one EFTA State does not agree to the new
Community legislation, this has the effect of a veto for all EFTA States: it is the
so-called "collective opting out™.%°

Now it is important to note that in Licchtenstein not only the Parliament
will be able to exercise this veto right, but, in addition, the pcople themselves
will have the opportunity to originate a "collective opting-out”. This is how it
could work: let us assume that the EEA Joint Committce adopts a new rcgulation
on free movement of persons. These rules are then ratificd by the Parliament in
conformity with the procedure laid down by article 8 of the constitution.’! How-
ever, conservative groups find the ncw regulation too permissive and collect si-
gnatures for a referendum. According to article 63bis of the constitution, the
citizens can call for a referendum not only against statutory laws, but also against
international treatics approved by the Parliament,>? and technically speaking,
this is what the regulation of the Joint Committee is. In this case, the government
of Licchtenstein will probably have to ask the Joint Committee to prolong the
six month deadline for the fulfilment of the ratification requircments in order to
organize the vote.> If the outcome is ncgative (or if it is positive, but the Prince
refuses to give his sanction®*, Licchtenstein will have to notify its veto, which
may provoke the suspension of the atfected parts of the EEA Agrecment.

Our example dealt with a rcgulation; but what would happen in case of
a directive? In this case, one can doubt whether this kind of legislation of the
Joint Commiittce needs to be approved by the Parliament and subsequently is
open to be challenged by referendum, because the directive requires national
implementation mcasures. Though the government of Licchtenstein did not
discuss the matter in its cxplanatory report to the EEA Agreeement, a solution
can be found by turning to the explanatory report of the Swiss government — as
mentioned, there is really no substantive difference between Switzerland and

0 Sce: articles 102 and 103 of the EEA Agreement and for further informations
S.Norberget alia: op. cit., pp. 142 ~ 147.

! According to article 8 par. 2 of the constitution, not all treaties are to be approved by the
Parliament, but only those which ..cede national territory, alicnate national property, dispose of
rights of sovereignity or State prerogatives, assume any new burden for the Principality or its
citizens. or contract any obligation to the detriment of the rights of the people of the Principality™.

52 There is only a slight difference regarding the number of citizens” signatures required to
call for a referendum: 1000 (or three communes) in case of a statute, 1500 (or four communes) in
case of an international treaty.

33 See: The Final Act of the EEA Agreement, Agreed Minutes, ad article 111 and
A.Lomb ardi:DieGestaltung des kiinftigen EWR-Recht: Grundziige des Verfahrens im EWR
und im schweizerischen Rechi, in: Aktuclle Juristische Praxis, 1339 (1992).

54 According to article 9 of the constitution of Licchienstein, every law (also those adopted
by way of a referendum) shall require the sanction of the Prince in order to acquire validity. This
prerequisite is not at all a merely formal one: in Liechtenstein, both the Prince and the people
exercise the power of the State.
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Liechtenstein regarding the rules governing the referendum. The report stresses
the fact that only trecatics that arc dircctly applicable are susceptible to be
challenged by way of the referendum, which means, in effect, that the people
may only opt-out of new Community legislation in the casc of regulations, not
in the case of directives. For some Swiss scholars, this distinction is not legally
sound; referring to the fact that detailed directives are of a sclf-executing nature,
they assert that, at lcast in the casc of directives, the pcople must be granted the
benefit of a double referendum: first against the directive as adopted by the
Joint Council and then against the implementing legislation,> which might be
too much ofa good thing... .

If the possibility of a refecrendum against the directive as such is ques-
tionnable, the right of 1500 citizens of Licchtensicin to challenge the domestic
law of implementation is beyond all doubt. If the plebiscite is negative, the Pa-
rliament would have to dralt ancw law, conforming to Licchtenstein’s EEA ob-
ligations, but mustering greater popular support; nevertheless, one has to bear
in mind that to draft a different bill will not be an casy task as nowadays most of
the directives are very detailled and lcave little room for the national legislator.
If the Parliament wanted to meet the implementation-deadline set by the directive
(1 to 3 years in gencral), it could always prevent a second referendum by resorting
to the "urgency clause™. This would of course hinder the referendum forever.

In Austria on the other hand thosc implementation problems will simply not
occur; in that country referendums are only possible in casc of modifications of
the core of the Austrian constitution® or if the Parliament so decides.’®

3. Problems pertaining to federalism

As mentioned, the last part of this report will deal with problems related to
federalism. Only two of the scven EFTA States are federal States: Austria, with
its 9 Léinder and Switzerland with its 23 Cantons. The gencral rule, admitted in
both countrics, is that the EEA Agrcement does not alter the respective com-
petences of the federation and the federated States (but it must be underlined
that power over most of the matters covered by the EEA Agreement is in both
countries vested in the federal legislator).

Thus, in matters in which the Lédnder (or the Cantons) are competent, they
will implement and apply the relevant EEA-rules on their own. The federation
however, excrcises a certain control in order to ensure that the country’s
international obligations arc fulfilled. For instance the Austrian constitution ex-
pressly provides that if a Land docs not take the mecasures required for the

3% See: The Swiss government’s explanatory report on the EEA Agreement, p. 89.

36 See: for instance, Aubert J.-F., L’EEE et la démocratie suisse, in: EEA Agreement,
Comments and Reflexions. 801, note 24 (1992).

57 Article 44 par. 3 of the Ausirian constitution.

38 Sce: The federal law on plebiscites (Bundesgestez iiber Volksabstimmungen, 1973) in
connection with article 43 of the constitution.
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implementation of an international treaty, the federation can take these measu-
res in its stcad. However, such federal measures arc only provisional, until
the Land has taken the necessary measures itself.®

The Austrian Ldnder were afraid that this rule could lead to massive federal
imterference through the back door of the EEA . Therefore a new paragraph was
added to the Constitution, which provides that, within the context of European
integration, the fedcration can take substitute measures only after a Land’s failure
to implement has been confirmed by an international court, i.e. the EFT A court
(or the Court of Justice of the EC, when Austria becomes member of the EEC).%
Needless to say, this solution will scriously delay the implementation of the
relevant EEA law.

However, the central theme of the debate between the federation and the
Lénder was not the implementation of EEA law, but as to the measure in which
the federal states could participate in the decision-shaping process of the newly
adopted acquis. Traditionally, forcign policy has always been the domaine
reservé of the fcderal cxecutive. Given the great impact of EEA law on the
legislation and administration of the Austrian Lénder, this traditional rule was
no longer accepted. The Lédnder demanded the right to be informed of and
consulted in Europcan matters which affect their particular interests, as are the
German Lénder or the Spanish regions in respect of the EEC decision-shaping
process.

The result of this debate in Austria consists not only of a new constitutio-
nal article,5! but also of a trcaty between the federation®? and the Lénder as well
as an agreement between the Austrian Ldnder.®® In substance, the Austrian
federal government is obliged to inform the Lédnder of European projects and
drafts, whencver the competences or the interests of the Ldnder are concerned.
In addition, the government fixes a certain period of time, within which the
Léinder must take position. The same rights to be informed are accorded to the
Austrian units of local governments. In all matters in which the Ldnder are
competent, the Austrian government is, in principle, bound by a common position
of the Ldnder. It may only deviate from this position for compelling reasons of
foreign policy or of Europcan integration. Finally, the Austrian Ldnder also
have the right to participate in the Austrian delegation to European institutions.%

A last remark: the Swiss modcl of cooperation between the federal go-
vernment and the federated states in matters pertaining to EEA law was not

39 Article 16 par.4 of the Austrian constitution.

0 Article 16 par.6 of the Austrian constitution.

8! Article 16 par. 4 — 6 of the Austrian constitution.

82 Vereinbarung wwischen dem Bund und der Linder gemiiss Art. 15a B-VG iiber die Mitwir-
kungsrechte der Linder und Gemeinden in Angelegenheiten der europiischen Integration.

63 Léinder-Vereinbarung iiber die gemeinsame Willensbildung in Angelegenheiten der euro-
péischen Integration.

64 For more informations, see: J. A z i z i: ,EWR-Abkommen und Auswirkungen auf die
Linder”, in: Der Europdische Wirtschaftisraum und Oesterreich, 96 — 113 (1994).
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nearly so claborate; it simply provided for a ncw constitutional provision obliging
the Confedecration o ,,attempt to prescrve the competcences of the cantons and to
safeguard their interests in the implementation and the development of the EEA
Agreement as well as in questions of European integration. The Confederation
informs the cantons fully and forthwith, consults with them and involves them
in the preparation of dccisions”.®% In other words the cantons were given an
opportunity to be heard, but nothing was said about the scope of this right; more
importantly, the Confcderation remained free to ignore the demands of the
Cantons.

55 See: article 21 of the transilory provisions of the constitution (VI Feuille fédérale 55 (1992)).
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I. Introduction

The question whether and 1o what extent trade protection measures interfere
with the freedom of competition has long been a vividly debated issue in American
economic and legal literature.! It became also increasingly important in Europe
in the late 1980°s.? Far from calling for a complete repeal of trade laws on the
basis of their anti-competitive effects, European authors suggested the possibility
of "a peaceful co-existence” between the two policies.® This necessarily implied
giving more weight to competition arguments in decisions about trade protection
measures. Nevertheless, not only did the institutions responsible for EC trade
policy largely ignore these admonitions, but also the Court of Justice of the Eu-
ropcan Communitics proved rather slow to review the correctness of those In-
stitutions’ decisions.?

This attitude scems to have been part of the Court’s more general policy of
extensive deference to the Commission’s and the Council’s decisions in the ficld
of trade measures.® Recently, it has become possible to argue that this trend has
been altered by a number of judgments rendered in 1991 and 1992, which appear
to enlarge procedural rights of affected parties,® as well as to broaden the scope

'Cl.e.g. JJ.Barcelo: ,The Anti-Dumping Law: Repeal It or Revise 1?7, IMichigan YB
Int’l Legal Studies 53 (1979).

2 See: in particular: P. Vando ren: ,The Interface between Anti-Dumping and Competition
law and olicy in the European Community™, Legal Issues of European Integration 1986, 2, 1 — 16;
J.Temple Lan g: Reconciling European Community Antitrust and Antidumping, Transport
and Trade Safeguard Policies™, in: B. Ha w k (ed.): 1988 Fordham Corporate Law Institute 7 —

I;JHJ. Bourgois: . Antitrust and Trade Policy: A Peaceful Coexistence? European Community

Perspective™, 17 Int’l Bus.L. 59 (1989).

3Cf.JHIJ. Bour geois,supran. 2and, similarly, other articles referred to in note 2.

*F.Jacobs: Review by the Court of Justice of Commercial Policy Measures™, in:
M. Maresceau (ed.): The European Community's Commercial Policy after 1992: The Legal
Dimension, 65 =78 at 67 (1993).

SCf.JJHJ. Bour geois:,Competition Policy and Commercial Policy”, in:
M.Maresceau (ed.) - see: n. 4, supra, pp. 114—-135, at 122.

$ See: Judgment of 27 June 1991 (Al-Jubail Fertilizer Company and Others v. Council, case
C- 9/88) 3 CMLR 377; Judgment of 28 November 1991 case C-170/89 (BEUC v. Commission)
not yet reported in ECR.
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of judicial review.” Onc case, namely Extramet Industrie S.A. v. Council ® was
particularly concerned with the antitrust — trade protection interface and resulted
in a judgment by and large more sympathetic to frece competition than the prior
case-law. It is, howcver, dubious whether Extramet constitutes a breakthrough
case since its real scope and cventual aftermath remain rather obscure.

Given the significance of recent developments and the possibility of a con-
siderable evolution, it is interesting to attempt a reassessment of the relationship
between antitrust and trade policy. The purpose of this article is to carry out
part of such an inquiry, mainly with respect to the EC Institutions’s discretion
in defining prioritics between the sometimes divergent objectives of the two po-
licies.

As cconomists’ viewpoints differ considerably on the nature of this divergen-
ce, it scems worthwhile to start by attempting to identify the most coherent and
convincing cconontic perspective. This is the one that implics the necessity of
climinating clashes in certain arcas of potential conflict. Resolving these diff-
iculties in the casc of the Europcan Community has 1o be considered in the light
of its institutional law. After cxamining the general confines stemming from the
EC Treaty and the casc-law of the Court of Justice, attention can be turned to
specific kinds of trade protection measures. The investigation is limited to mea-
sures available under the EC legislation; the ECSC anti-dumping and anti-subsidy
law? is of lesser importance and nced not be considered on its own.

The EC trade protcction measurcs comprise:

— anti-dumping and countervailing (anu -subsidy) measures; both governed

by Recgulation 2423/88°

— measurcs against unfairly low prices in maritime transport; under Regu-

lation 4057/86'!

— measures against illicit commercial practices of non-EC states under Re-

gulation 2641/84‘— the so-called "New Instrument”

- safcguard mcasures under the EC rules on imports, Regulation 288/8213

— voluntary restraint agreements (VRAs) and voluntary export restraints

(VERs) devoid of specific legal framework.

7 Sce: Judgment of 7 May 1991, case C-69/89 (Nakajima All Precision Co. Lid. v. Council),
not yet reported in ECR: Judgment of 22 October 1991, case C-16/90 (Detlef Nolle v. Haupitzollamt
Bremen-Freihafen). not yet reported in ECR.

8 Judgment of 11 Junc 1992 (on the merits), case C-358/89, not yet reported in ECR

 Decision (ECSC) of 29 July 1988, No 2424/88. OJ 1988 L 209/18.

19 Council Regulation (EEC) of 11 July 1988 on protection against dumped or subsidized
products from countries not members of the European Economic Community, OJ 1988 L 209/1.

' Council Regulation (EEC) of 22 December 1986 relative to unfair pricing practices in
maritime transport, OJ 1987 L. 378/14.

12 Council Regulation (EEC) on the strengthening of the common commercial policy with
regard in particular to protection against illicit commercial practices, OJ 1984 L 252/1.

13 Council Regulation (EEC) on common rules for imports, OJ 1982 L 35/1 as amended by
Council Regulation (EEC) No. 1243/86, OJ 1986 L 113.
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[tis natural to give most weight to the consideration of anti-dumping action
as being the most important'® and most widely discussed of all trade protection
measures. Anti-subsidy actions are governed essentially by the same rules and
therefore most observations made about anti-dumping will apply mutatis mu-
tandis 10 countervailing measures.'®> Measures against unfair freight pricing,
though covered by a separate rcgulation, rely on the same logic and given their
rare application they can be left aside.

Measures against illicit commercial practices fall clearly into two distinct
categories: the first concerned with third countries’s interference with EC ex-
ports, and the sccond covering cases of illicit handling of foreign exports to the
Common Market. The first category is outside the scope of our interest because
a collision with the EC competition policy is rather unlikely, whereas the second
gives rise 1o problcms similar to those in anti-dumping cases.'®

Safeguard measures_nced somctimes a scparate analysis since they are gover-
ncd by differcnt substantive and procedural rules, for instance those measures
can be adopted whether exports are unfairly traded or not.

VER’s and VRA’s also conslitute a specific case: they are in principle instru-
ments of conventional trade policy implemented under Art. 113 of the EC Treaty,
but their legality may often raise doubts.!? Industry-to-industry VRA’s or res-
traints obtaincd by the EC Mcmber States will not be dealt with as they are
clearly incompatible with the Community law.'® As VER’s and VRA’s arranged
by the EC Commission or Council ncither have any basis in the implementing
legislation, nor rely on concrete provisions of the EC Treaty, the only solutions
that can apply to them arc extrapolations from other ficlds and general rules of
the Community law.

11. Antitrust and trade protection:
an inherent, potential or illusory conflict?

1. An overview of the relationship between trade
protection and competition law

Competition related arguments are advanced in virtually any discussion about
the desirability of trade protection. I believe it fair to say that they stand for
a broader proposition that free trade is better than protection of national industry.
Cecrtainly, competition arguments arc of a considerably narrower scope than the
claim about global frec trade, at Icast as long as antitrust law does not aim at

4 Cf. R. Kul ms: .Competition, Trade Policy and Competition Policy: The Example of
Antidumping”, 27 CMLR 285 at 290 (1990).

BCLJ)Temple Lan g supran. 2, at64.

16 Ibidem. at 63.

7 Cf. R. Kulms. supra n. 14, at 305 - 306.

BJ Temple Lang, supran.2,at82.
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granting cqual status to domestic and forcign industries.'® On the other hand, it
is often more practical to invoke competition arguments in a legal debate, because
commitment to free trade is merely a matter of political declarations while free
competition constitutes a principle of high rank in a number of legal systems.
Yet the object of free-trade pleas and pro-competition arguments is essentially
the same: the lessening of protectionism.

The possibility of anti-competitive effccts of trade protection measures is
widely recognized? despite a common assumption that both antitrust and trade
laws are designed to remedy some shortcomings of trade occurring when market
forces come into play in the abscence of state control.?! It is often suggested that
it is due to the abusc of trade measures that competition is adversely affected.??
Some differcnces can, however, be probably detected also at the level of pure
objectives.

Antitrust, or competition law aims at safcguarding the freedom of competition
through preventing markets from being dominated by a limited number of ope-
rators or combatting abuses in concentrated markets.* The underlying principle
is that a competitive structure enhances cfficiency, thus contributing to the general
welfare. Whether this premisc proves truc in practice is 10 a certain extent still
an opcn question, there is no denying though that antitrust is supposed to work
not to the benefit of competitors, but of the compcetition as such, safeguarding
ultimately the interests of end users and of the socicty as a whole.?*

Alrcady at first sight trade protection measures appear to conflict with these
objectives.? Markets do not scem more competitive when trade protection in-
struments arc applicd; indced some products find their access to the market im-
peded or practically denicd: the range of buyer’s choice is therefore restricted
and competition limited.?¢ If trade relicf measures hindering foreign competition
arc requested by a nattonal industry, it might well be the sign of its inefficiency

WCf.JHJ. Bourgeois,supran. 5, at122. See also: P. Ho I mes: ,,The Regulation of
Competition in Globalised Markets™, unpublished paper (forthcoming Frances Pinter).

2 8ece.g: M. Marques Mend e s:  Antitrust in a World of Interrelated Economies™,
at 143 (1991).

2P, Vandoren,supran.2.at 1.

2 Seee.g.: W.J.Davey: .Antidumping Laws: A Time for Restriction”, 1988 Fordham
Corp. L. Ins1. 8 — 1 (1989 B. Hawk ed.) at 24 - 25,

B See:M.Marques Mendes,supran. 20at 73 - 78 for a brief overview of the goals
of the EEC competition policy. For a US perspective e.g. C.W. S chwartz: ,Trade Measures,
Competition Policy and the Consumer™, in: P.Demaret. JHJ. Bourgeois,I. Van
B ael (eds.): Trade Laws of the European Community and the United States in a Comparative
Perspective, at 213 (1992).

¥ JHJ. Bourgeois: ,Trade Mecasures, Competition Policy and the Consumer”, in:
P.Demaret etal (eds.), supra n. 23, pp. 227 - 259, at 236.

B CW.Schwartz supran. 23, at 216.

% Cf.R.De Grey: ,Trade Policy and the System of Contingent Protection in the Perspective
of Competition Policy™, (Report prepared for the OECD Commitice on Restrictive Business
Practices: DAFE/RBP/WP1/85.4. 21 October 1985).
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coupled in some cascs with the existence of restrictive practices such as cartels
or abusive exploitation of the dominant position.?’

a) An equivalence of antitrust and trade protection law?

Nevertheless, some supporters of trade protection laws defend the view that
they play in the external ficld the same role as antitrust does in the internal
ficld.?® They would be thus devices of safeguarding competition on the global
arcna whenever distortions might occur. This idea relics on the assumption that
trade protection laws combat practices which only apparently enhance compe-
tition and benefit consumers, being finally designed to replace more efficient
undertakings by less eflicicnt ones by rcason of national origin. In such case it
would be fair to say that both antitrust and trade remedy laws have similar
goals as they seek to establish rules for free competition in the marketplace.”

The major drawback of this hypothesis lies in its overlooking a widespread
use of protection measures against imports incapable of having any anti-com-
petitive cffects or objectives.® It may sound odd, but the difference between the
most eager partisans of trade protection and its most harsh critics lies in
the fact that what the former regard as reality, the latter view as an almost un-
attainable ideal. More specifically, the opponents of trade protection and of anti-
dumping law in particular, belicve that it should be superseded by transnational
enforcement of antitrust rules, to which currently applied measures are in their
opinion by no mcans cquivalent. !

b) Affinities of trade protection and unfair competition law

One should perhaps correct the idea of the equivalence between trade pro-
tection and antitrust law by indicating that it is rather unfair competition law to
which trade protection bears resemblance.?? Unlike in antitrust, it is not
a restriction of competition, but the unfairness of methods used to compete that
is the immediate target of trade protection measures.® Certainly, it is not always
easy to draw the linc between antitrust and unfair competition law, some infrin-
gements of antitrust law being defined by reference to a transgression of the

?7 Compare Da v e y's conclusion that most anti-dumping actions are brought by concentrated
industries and the evidence on the situation in the US in W.J. Davey, supran. at 33.

28 In the US doctrine for instance Epstein: , The Hlusory Conflict between Anti-dumping and
Anti-trust”, I8 Antitrust Bulletin (1974).

2 A.Eckes: , The Interface of Antitrust and Trade Laws — Conflict or Harmony? An ITC
Commissioner's Perspective™, 56 Antitrust L.J. 417, 419 (1987).

% For the case of anti-dumping see e.g.: R. D a l e: Anti-dumping Law in a Liberal Trade
Order, at 40 (1980).

3 See: RM.Bierwagen: GATT Art. VI and the Protectionist Bias in Anti-dumping
Laws, at 168 (1990); W.J. Davey, supran. 22, at 39 — 41.

32)F.Beseler, AN.Williams: Anti-Dumping and Anti-Subsidy Law — The European
Communities, at 50 — 51 (1986).

$BJ Temple Lang. supran.2,at2.
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boundarics of fair competition.’* Nevertheless, the distinction seems crucial to
me since a considerable number of justifications for trade protection measures
rely on the concepts of fairness and not frecedom of trade. The question that
arises is whether there exists a conflict between the objectives of antitrust law
and unfair competition rules. Some belicve that fairness should in certain cases
be safeguarded at the expense of competition, just like patent law eliminates
competition by reason of deserved reward and incentive for inventive activities.®
An argument which can be advanced in favour of unfair competition, law is that
once all sorts of competition arc allowed, the market will be less competiti-
ve since the winners would be not the most efficient but thc most aggressi-
ve undertakings. The problem is therefore not that of an irremediable conflict
between antitrust and unfair competition law.

The problem is rather that trade law adopts a by far more extcnsive notion
of unfair practices than that applicd to any domestic situations.*® Since it is
a question of competition between national economies and not just undertakings,
the unfairness of certain practices is easily found by state authorities when itis
suitable for the conduct of a national policy.?” Given the absence and, morcover,
virtual impossibility of a workable definition of fair trade,*® it is necessary to
conclude that trade protection bascd on the idea of fairness risks to be protection-
biased and quitc often actually is.??

c) Protectionist justifications

Eventually, it is possible to approach the question of the relationship between
antitrust and trade protection laws from a more or less openly protectionist point
of view. Although both protectionist and non-protectionist standpoints regard
a country’s own welfare as the goal, they differ in sclecting the appropriate
means. While free trade supporters consider the market as a whole, giving no
less weight to its demand than to its supply side, protectionists favour the manu-
facturers’ interests even at the expense of the consumers.

Since cconometric calculations indicate that in principle protection does
not contribute to increasing the aggregate economic welfare,*® current protec-

3 See: the Vitamins case: Judgment of 13 February 1979 case 85/76 (Hoffmann—La Roche
& Co. v. Commission) 1979 ECR 46!. in particular ground 91 with a definition of an abuse of
dominant position.

3 M.C.EE.J. Bronckers: . ,Anti-Dumping Law and Consumer Interest™, in: P. Demaret,
JHI.Bourgeois,[.Van Bacl (eds.), supran. 23, pp. 261 — 165, at 264.

3 JLM.Fin ger: . Subsidies and Countervailing Duties”, in: PK.M. Tharakan (ed.):
Policy Implications of Anti-Dumping Measures. 175 — 189, at 181 (1991).

¥ An interesting review of specific instances of protectionist bias in US anti-dumping
proceedings is presented by Wi Dav e y, supra n.22, at 24 - 33,

3% For a critique of the notion of .fairness™ as used in international trade sce e.g.: R. D ale,
supra n. 30, at 195.

¥RM.Bierwagen, supran. 31, at 169.

“©B.Hindley:.The Economics of Dumping and Anti-Dumping Action: Is There a Baby
in the Bathwater?™, in: P.K.M. Thara k an (ed.), supra n. 36, pp. 25 — 43, at 26.
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tionist arguments become more sophisticated. They are mostly related to the
idca of strategic trade policy, according to which it is advantageous for a state
to induce its producers to gaining a larger market share in sectors giving best
returns on investment.*! It is then perfectly sensible to use strong protectionist
mecasures, even if they have a clearly anti-competitive edge. Temporary losses
for the buyers have to be allowed as long as a domestic strategic industry is less
efficient than forcign produccrs, and competition is safeguarded only insofar as
its absence could affect the rate of development. Another argument which may
advocate for granting protection is the social cost of giving in to foreign com-
petition. This is true especially for labour-intensive industries, where employment
is 1o be preserved even despite a sometimes negative economic outcome.

Obviously, overt protcctionist arguments are phased out by international
trade law, yet they clearly underlie many of the measures taken, being sometimes
disguiscd as action against unfair or restrictive practices. Some economists indi-
calc that only strategic behaviour can cxplain state action in certain cases and
also the uncven intensity of protection in different sectors shows that many states
adhere to the idea of industrial targeting.*?

It is intcresting to notice that even when “innocent” justifications are pro-
vided, some protectionist bias can be often revealed, since for instance predatory
intent is by far more casily presumed in case of foreign enterprises.** Some eco-
nomic analyscs also assume that while artificially cheap supplies from abroad
are unrcliable and causc distortion in forecasting, the same does not apply to
practices of the same kind by domestic industries.*

The forcgoing analysis mentioned three types of justifications in an increasing
order of divergence with antitrust law. The first one (extension of antitrust en-
forcement) stands for the proposition of almost perfect compatibility, the second
onc (combatting unfairness) — for a possibility of convergence, whereas the third
one (sclective protection) entails a clear conflict. In the real world all the three
types of justifications cnter into a complex interplay, it may occasionally be im-
possible to identify the actual rationale. Still, it is possible to stcer the system
of trade protection more toward compliance with free competition, or, alterna-
tively, toward outright protectionism. This will, naturally, bring about minimiza-
tion or maximization of the potential conflict. A closer look at the rationales of
the specific trade protection measurcs may give further indication about the
current tendencics.

41 See: P.R. K ru g man: ,New Thinking about Trade Policy”, in: P.R. Krugman (ed.):
Strategic Trade Policy and the New International Economics, (1987).

2p Holmes,supran. 19.

S CW.Schwartz supran. 23, at 223,

“4 BS.Fisher: ,The Anti-Dumping Law of the United States. A Legal and Economic
Analysis™, 5 Law and Policy in International Business, 85 — 154, at 89 (1973).
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2. The main types of trade protcction measures:
economic rationales and compatibility with competition policy

a) Anti-dumping action

There is no disputing that the most controversial issue is that of anti-dumping
law. Despite its crucial role in most systems of trade protection including that
of the European Community, its cconomic rationales remain very obscure. In
order to identify the economic justification of anti-dumping, it is necessary to
consider what kind of conduct it is supposcd to combat. On the basis of Art. VI
of the GATT followcd by national laws, dumping can be dcfined as selling pro-
ducts on a forcign market at below their domestic price or below their normal
value.

Although this kind of pricing stratcgy is not a usual one, economists suggest
at lcast 4 typcs of situations where it may occur, namely: promotional salcs,
hidden export subsidics, price discrimination and predatory pricing.

Promotional sales occur when a new product is put on the market and the
scller aiming first at maximizing the number of units sold fixes very low prices.
This is rather a common marketing strategy and even though it often entails
sales at a loss, it is not objectionable under national competition laws. In an in-
ternational setting it can be relatively casily distinguished from other cases of
dumping owing to the spccial features of promotional sales such as their tem-
porary character and the novelty of the product.

Hidden export subsidies are those which arc not directly observable and
cannot be attacked undcr countervailing duties law. Such hidden incentives as
e.g. lowercd transportation costs, may, however, result in a difference between
home market and forcign market prices. These practices raise problems particular
to the ficld of anti-subsidy law.

Price discrimination takes place when export prices are set below those in
the home market since the scller estimates that the foreign market cannot bear
as much as the national onc. It is plausible in cases when the scller exercises
considerable market power in the home market and prefers keeping the prices
high to increasing the volume of his sales to domestic buyers.*® This can possibly
be a monopoly which established its profit maximization at some point combining
a high unit price with a low supply quantity. A variant of this situation is a pri-
cing agreement in an oligopolistic industry which restricts the quantity of products
at the domestic market and reccommends disposing of the surpluses abroad.*’
Welfare implications of price discrimination for the importing country remain a

45 lam following a list given by R. B o 1 e c k: , Assessing the Effects on Domestic Industry
of Price Dumping” in P.K.M. Tharakan (ed.), supra n. 36, at 101 - 103. Some others
explanations are suggested among others by B.Hind 1 ey, supran. 40.

“RMBierwagen,supran. 31, at9

7 Cf.B.Hindley,supran. 40, at 30 - 33
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debatable issue in international economics, though many authors stress that they
do not justify a per se prohibition of dumping.*®

Predatory pricing has been a favoured argument of the anti-dumping law
supporters and, simultancously, the claim about its implausibility has been
a major weapon of its opponcents.*® Similarly as in the discussion about the po-
ssibility of predation in a national market, the currently prevailing view is that
such a possibility is very restricted.’® Predatory pricing presupposes not only
the possibility of getting rid of competition, but also that of loss recoupement
due to the monopoly rent subsequently gained.>! The first requires a very high
concentration of the market, whercas the second assumes very high entry barriers
which would prevent potential competitors from cntering the market at the mo-
ment when the monopolist starts overcharging.> This possibility is found quasi-
inexistent in a situation of a relatively closcd national market, all the more it is
unlikely to occur in cases of dumping when the competition from foreign countries
has 10 be taken into account.®® An undertaking would need a considerable power
over the global or regional market to engage rcasonably in predatory dumping.

The crucial point to be decided about anti-dumping action is how often it is
directed at objectionable kinds of conduct, including especially predatory pricing
and detrimental price discrimination.>* Although cconomists’ views vary on this
point, it is commonly assumed that the use of anti-dumping gocs far beyond any
acccptable rationalce.> It can be agreed that there is an economic rationale for
antidumping aclion, but its scope is tiny compared with the current range of
antidumping cases.>® Particularly, with respect to the predation argument, it
has been noted that most current anti-dumping action occurs in industries in
which predatory pricing is inconceivable.’’ Since, however, a possibility of
predation cannot be totally excluded, it is sometimes suggestcd that a counter-
action should remain permissible, but under more restrictive conditions. First,
the market has to be very highly concetrated to make an allegation of dumping
viable, sccond only sales below costs should be considered, since other kinds of
differcntial pricing arc unlikely to have the effect of eliminating competitors. 58

“RM.Bierwagen,supran. 31, at 10

““Sece.g:JJ.Barcelo,supran. 1, WJ. Davey,supran.22.

50 An up-to-date analysis is given by B. Hin d | e y, supra n. 40, at 28 ending by
a conclusion that though examples of predatory pricing are few, they are not zero.

Stwi. Davey,supran. 22, at 10.

S$2B.Hindley, supran.40, at 27.

$JJBarcelo,supran. |.

4 Some economists believe that international price discrimination is in principle beneficial to
the importing country. Cf. R. D a l e, supra n. 30, at 40.

35 See: in particular D.N. Pa Im e te r: ..The Capture of the Antidumping Law”, 14 Yale Law
Journal of Iniernational Law, 182 - 198 (1989).

3 B.Hindley, supran. 40, at 39.

57 Ibidem, at 30.

58 fbidem at 40. Other suggestions for a revision of anti-dumping law were made among
others by W.J. D avey, supran. 22, at 40 — 41.
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In the light of these arguments the idea of antidumping as an instrument res-
tricted to counteracting antitrust infringements is clearly untenable. The ques-
tion whether all dumping is unfair remains open,* it is noncthcless obvious that
anti-dumping law is capable of being abused for the purpose of sclective pro-
tection, and having thus clearly anti-competitive cffects.°

b) Anti-subsidy action

Unlike in the case of anti-dumping law, the discussion about anti-subsidy
measures does not {focus on explaining the origin of the counteracted practice.
Subsidics arc granted for a varicty of reasons and the central question is rather
to know whether it is rcasonable to combat a practice that causes a shift of re-
sources from the exporting to the importing country. Some economists argue
that the aggregate welfare of the importing country would increase if subsidi-
zed products were allowed to flow in.%!

Therc arc, however, also some cogent arguments for taking protective mea-
sures: first it is the injury that can be caused to the national industry, secondly it
is the distortion in the rational allocation of resources.%? Although both justi-
fications, and in particular the first one, are compatible with the free trade theory,
the same phenomenon as in the case of anti-dumping can be observed — a practice
that gocs beyond its rationales.®® Nevertheless, it is fair 10 say that the abuse in
this ficld is imputable to the Europcan Community to a much lesser degree than
to the United States. This is obviously linked to the fact that generally anti-sub-
sidy action plays a minor role in the EC trade protection and constitutes a tiny
proportion of all mcasures taken.%*

¢) Protection against illicit commercial practices

Protection against illicit commercial practices of other countries is of rele-
vance to the topic insofar as it concerns imports to the EC. The New Instrument
does not ecnumerate specific types of practices to be counteracted and even the
ECJ case-law offers little help for the identification of their nature.%5 As long as
one can assume that only truly illicit practices arc the target, no scrious conflict
with competition policy should occur. Since the Regulation provides that illi-

¥ Cf. CM.EJ.Bronckers, supran. 35, at 265.

® M.Marques Mendes, supran. 20, at 146.

' CfJM.Finger, supran. 36, at 182 — 183.

2 JHJ). Bourgeois: , The GATT Rules for Industrial Subsidics and Countervailing
Duties and the New GATT Round — The Weather and the Seeds™, in: EU. Petersmann,
M. Hilf (eds.): The New GATT Round of Muliilateral Trade Negotiations, 226 — 233, at 232
(1988).

S JM.Finger, supran. 36, at 182.

% According to J.M. Fin ger (op. cit. at 177) in the seven years 1980 — 1986 there were
only 7 EC countervailing duty cases compared to 282 cases in the US.

65 A review of ECJ case-law under the New Instrument is presentedin H. Lesguillons:
CEE dumpinglsubventions et autres mesures de défense commerciale, vol. 11, paras 2266 —2270
(1989).
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citness is to be judged by international law and other commonly accepted rules,
the only concern should be about their proper understanding by the EC admi-
nistration. The problem, although in a more technical form, resembles that with
the proper definition of unfair trade.

d) Safeguard measures

Safeguard measures adopted under the common import regime and pursuant
to Art. XIX of the GATT are characterised by several features which make it
the most blunt instrument of the EC commercial policy.® First of all, safeguard
mecasures can be applicd equally against fairly as unfairly traded goods. Secondly,
they take the form of quantitative restrictions being the most outright limitation
of competition. Although tariff increases are possibly also allowed under Art.
15 and 16 of Reg. 288/82, import quotas have been the only practically applied
measure.%” Certainly, their unrcasonable application could lead 1o a complete
elimination of forcign competition with respect to all similar and directly com-
peting products.®®

Fortunately, both Art. XIX GATT and Art. 15 of Reg. 288/82 restrict the
use of these mcasurcs 1o exceptional situations and provide for significant
procedural and substantive requircments such as consultations with the exporting
states, a duty to compensate ctc. The possibility of employing safeguard measures
as an instrument of trade protection is further restricted by the obligation to
apply them on a non-discriminatory basis. This requirement prohibiting the use
of safcguard mcasures only against the most competitive producers, has, un-
fortunately, been so frequently circumvented in international practice that its
removal is suggested.®®

Additionally, in the casc of the EC, the nature of the safcguard measures
which consists in restricting imports to average quantilies in preceding years
has been found to be a proper means of avoiding blatant conflicts with competition
policy.”

e) VERs and VRAs

The application of these restrictions does not necessarily refer to the need of
offsctting improper conduct of other countries. Neither are VERs and VRAs
destined to be used in some clearly defined situations, nor governed by specific
rules. Onc feature that helps to identify them as a group is that they generally
consist in quantitative restrictions or minimum price fixing.”! Actually, they are

% Cf.JF.Beseler.NA.Williams, supra n. 32, at 51.

1. Van Bael.JF. Bellis: International Trade and Practice of the European
Communities — EEC Anti-Dumping and Other Trade Protection Laws, at 181 (1985).

®JHIJ.Bourgeois,n.24,supra, at 243.

“JF.Bescler.N.A.Williams, supran. 32, at51.

JHJ. Bourgeois.supran. 24, at 243. ]

'Cf.M.Matsushita: ,Coordinating International Trade with Competition Policy™, in:
EV.Pe tersmann, M. Hil f: The New GATT Round of Multilateral Trade Negotiations.
Legal and Economic Problems. pp.395 — 435.
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used as a parallel track of trade protection, complementing more formal types of
action. Exports restraints have been often negotiated by the European Community
simultancously with or subscquently to proceedings under its trade law.”

Measures of a naturc similar to VRAs are allowed in Regulations 2423/88
and 2641/84 under the name of undertakings. Such agreements also impose
minimum prices or quantitative restrictions’ and they have even been labelled
“Voluntary Restraint Agrecments administered”.” Both undertakings and
voluntary export restraints have been criticised for being essentially kind of le-
galized cartels, granted immunity from Art. 85(1) EC only by reason of the EC
Institutions’ participation.”

Even though undertakings have a solid legal basis and their collision with
competition policy has rarcly been an issue,’ it has been recognized by the EC
Institutions that their intcrference with competition can be more severe than in
case of imposition of a duty. For instance in the Glycine from Japan case’
imposition of dutics was found pcrmissible, but acceptance of undertakings had
to be excluded for competition reasons.

Obviously, problems arising with respect to VRAs and VERs are by far
more serious: their flexibility is outweighed by the lack of transparency and the
severity of the restrictions imposcd. They are deprived of an adequate system of
constraints and procedural requircments and they might be blatantly prote-
ctionist.”® In many cascs it could turn out unnecessary to scrutinize their compa-
tibility with compctition policy: the first step would be to examine their validity
on more clementary grounds.

II1. Competition and trade policy under the scheme of the EC Treaty

The foregoing consideration of the relationship between competition policy
and tradc protection has led to the conclusion that to a certain point their re-
conciliation is fcasible. Nonctheless, in practice most states go far beyond this
point. From that moment it is possible to have either more protection and some
less competition or the reverse. Both solutions are economically justifiable, pro-
vided that a loss in competition is minimized when protection is sought and vice
versa. The next point (o be analysed is whether the EC institutions are legally

72 See: for instance: 1. Van Bael,JLF. Bellis, supran. 67, at 185~ 186 on VRAs
negotiated subsequently to proceedings under Reg. 288/82.

7 Gee:J.Cunnanec.C.Stanbrook:Dumping and Subsidies. The Law and Procedures
Governing the Imposition of Anti-dumping and Countervailing Duties in the European Comm-
unity, at 86 - 88 (1983).

4 R.Kulms,supra n. 14at 303,

75 M. Clou gh: ,Conflicts between EEC Anti-dumping and Competition Law™, 13 ECLR
222 at 223 (1992).

L. Van BaelLJF.Bellis, supran. 67, at 103.

77 Commission Reg. (EEC) No. 997/85 of 18 April 1985, 0J 1985, L. 107/8 and Council Reg.
(EEC) No. 2322/85 of 12 August 1985, OJ 1985, L 218/1.

C.M.Marques Mendes, supran. 20, at 182 and 196.
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bound to pursue a policy that clearly opts for a specific solution and sets a hie-
rarchy between competition and trade protection considerations.”

Three solutions can be envisaged: a clecar priority of the freedom of com-
petition, a precedence of trade protection and a balance between the two policies.
Onec should note that the threc solutions constitute kind of continuum with
a wide span between the two extremes. This span contains a whole range of va-
rious kinds of balance struck with more preference to one or the other side. In
such case, quite intuitively, one is tempted to say that a balance must be the
appropriate solution. This is not, however, a satisfactory answer. Even if it proves
true, it is still necessary to know what kind of balance is proper: a clearly defined
one or onc that is freely struck.

An answer can only be given after a carcful analysis of legal provisions bin-
ding on the EC Instiwtions. This is first of all the Europcan Community Treaty
and the other two founding treatics: The Europcan Coal and Stcel Community
Treaty of 1951 and the Europcan Atomic Encrgy Community Treaty of 1957.
Since the EC competition and trade policics are carricd out mainly under the EC
Treaty, a refercnce to the provisions of the other two treaties should only be
made when they can shed new light.

Looking for the answer will entail an exploration of three issues of the EC
law: first the character and scope of provisions relating to competition and trade
policies, secondly the possibility of hicrarchy between the two policies, thirdly
the EC Institutions’ discrction in implementing the Community policies.

1. The content and scope of the relevant provisions

A glimpse at the EC Trecaty shows that both competition and trade policy
arc governed by provisions of various rank and specificity. For competition policy
the detailed rules are laid down in Art. 85 — 90 EC (for undertakings) and Art.
92 -94 EC (for state aids). More general is the provision of Art. 3(f) EC, stating
among the Community activitics the institution of a system ensuring that
compeltition in the common market is not distorted. Finally, a broad declaration
can be found in the fourth recital of the preamble to the Treaty: Recognizing
that the removal of existing obstacles calls for concerted action in order to
guarantee steady expansion, balanced trade and fair competition.

Similarly, for trade policy, specific provisions are contained in Art. 110 -
116 EC, its pursuil is rccognized as a Community activity by Art. 3(b) EC (the
establishment of a common customs tariff and of a common commercial poli-
cy towards third countries), and a declaration is made in the sixth recital: Desi-
ring to contribute, by means of a common commercial policy, to the progressive
abolition of restrictions on international trade.

72 With reference to the analogue problem under US law it is sometimes stated that regulatory
policies deviating from freedom of competition have to be strictly construed as exceptions to the
general principle. (Cf C.W.S chwartz supran. 23) In the US, however, antitrust enjoys an
exceptional, quasi-constitutional status.
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One could think that there exists no important difference between the ways
in which the two policies are phrased by the Treaty. One such difference can,
however, be found — it is the degree of precision with which the substance of
competition rules is defined compared (o the striking vagucness of the provisions
on common commercial policy. It is clear, in light of Art. 85 -86 EC that
a policy of fair competition entails an obligation to combat collusive practi-
ces and abusive exploitation of dominant position. On the other hand provisions
on trade policy arc mostly of a procedural character except Art. 110 and Art.
113 EC.

Art. 110, enumerating the objectives of the CCP, quite strikingly repeats the
content of the sixth recital, adding only a mention of the lowering of customs
barriers and an explanation of the cffects of free movement between the EC
Mecmber States. The issuc whether this article lays down substantive legal obli-
gations for the EC Institutions is debatable in the doctrine.8°

Art. 113 EC, on its part, recognizes that after the end of the transitional
period the CCP shall be based on uniform principles, particularly in regard to
(...) measures to protect trade such as those to be taken in case of dumping or
subsidies. The obligation as such rclates to the use of uniform principles, it is
though followed by a list of measures to which it applies. This list including
anti-dumping and anti-subsidy mcasures can be construcd as a mandate for the
EC Institutions to usc such means. Although an empowerment is not an obligation
in itsclf, it is helpful to identify the substance of the duty laid down in Art. 3(b)
EC. Yet, this provision rcmains very open-ended compared to Art. 3(f) backed
by competition rulcs.

2. The relationship between Art. 3(b) and Art. 3(f) EC

Some discussion in the EC legal doctrine has been devoted to a comparison
of the status of Art. 3(b) and 3(f).®' Since systematic interpretation gives them
an equal rank, it would be difficult to argue that either of them should take pre-
cedence as being more fundamental to the scheme of the Treaty. Although some
methods of interpretation could Iead to inferring an order of priority even between
provisions of a formally equal rank, no such attempts have been made by the
European Court of Justice with regard to Art. 3(f) and 3(b).

Although it is widcly recognized that the objectives enumerated in Art. 3
EC can easily collide, the task of their reconciliation has been undertaken by
the Court in an extremely limited number of cases.?? Morcover, the two most
important oncs: the International Fruit Company case of 1971% and the Maizena

80 JHJ. Bourgeois,supran. 24, at231.

8 Cf.JHJ. Bourgeois, supran.5, at 121.

82vV.Constantinesco.J.P.Jacqué,R.Kovar,D.Simon (eds.): Traité instituant
la CEE. Commentaire article par article., at 41 (1992).

8 Judgment of 31 May 1971 Joined cases 41 to 44/70 International Fruit Company and
Oithers v. Commission, 1970 ECR 411.
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case of 19808 both concerned the incompatibility between the objectives of
competition policy under Art. 3(f) and those of agricultural policy under Art.
3(d) EC. This is not a case of genuine conflict, because the EC Treaty expressly
states in Art. 42 that competition rules are applicable in the agricultural sector
only 10 the extent determined by the EC Council. In both cases an invocation of
this argument allowed the Court to dispose very easily of the problem without
even entering the uncxplored ficld of policy-balancing decisions.%

Although in some cascs involving the application of Art.3(f) EC the Court
emphasized the importance of competition policy, this has little relevan-
ce to the hicrarchy problem as long as compeltition was not confronted with
other objectives of Art. 3 EC. In the Continental Can case, for instance, the
Court ruled in respect to Art. 3(f) that This requirement is so essential that
without it numerous provisions of the Treaty would be pointless.® It is clear
from the wording that although Art. 3(f) EC is a prerequisite to a number of
other provisions, this does not cffect the standing of other subparagraphs of
Art. 3 EC.

Furthermore, the Court recognized cxplicitly that the freedom of compe-
tition principle can be restricted not only under the provision of Art. 42 EC, but
also when it is required by the gencral interest. In the Waste Oils case®’ the
Court was asked about the the applicability of the principles of freedom of tra-
de, frec movement of goods and frecdom of competition to measures motiva-
ted by environment protection. The Court ruled that these principles are subject
to certain limits justified by the objectives of general interest pursued by the
Community adding only that such dcpartures "must nevertheless neither be
discriminatory nor go beyond the necessary restrictions” . This naturally ma-
kes inadmissible any claims about the absolute character of the freedom of
competition principle and implics that this frecdom may be legitimately restricted
in genceral interest also in case of trade protection.®

Since the ECJ case law as a whole provides no satisfactory answer to the
question about the hicrarchy between various objectives of Art. 3 EC, it might
be interesting to inquire whether such answer is available on the basis of any
recognized techniques of legal interpretation. A technique that could be parti-
cularly suitable is that of distinguishing between ultimate (fundamental) and
instrumental (immediate) objectives. The former can be dcfined as ends in them-
sclves, whereas the latter are means to other ends.

84 Judgment of 29 October 1980 case 139/79 (Maizena GmbH v. Council) 1980 ECR 3393.

35 Despite the fact that in the International Fruit case the parties” submissions contained
also their views on a possible hicrarchy or equality of the objectives mentioned in Art.3 EEC.

86 Judgment of 21 February 1973 case 6/72 Europemballage Corporation and Continental
Can Company v. Commission, 1973 ECR 215.

87 Judgment of 7 February 1985, case 240/83 Procureur de la Republique v. ADBHU 1985
ECR 538.

82 Ibidem.

¥ Cf.JHJ. Bourgeois,supran. 24,at232.
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If it were to appear that either freedom of competition or trade protection
constitute an ultimate end, it would mean that its pursuit need not be reconciled
with other objectives. This docs not, however, seem to be the case, especially in
the light of the content of Art. 2 EC. An enumeration of the EC tasks in Art. 3
is preceded by words For the purposes set out in Art. 2, the activities of the
Community shall include .... While competition and trade protection appear in
Art. 3, Art. 2 does not make any mention of them and only includes such aims as
raising of the standard of living 1o which objectives of Art. 3(b) and 3(f) can
serve as tools. '

Morcover, the only objective which the prcamble labels as “essential™ is
the constant improvement of the living and working conditions of the Member
States’ peoples. A concerted action in order to guarantee steady expansion,
balanced trade and fair competition is called for in the fourth recital only insofar
as it is nccessitated by the removal of barriers existing between countries. This
removal has for its aim, as stated in the second recital, social and economic
progress. This construction secms 10 be supported by a common scnse obser-
vation of the nccessily of competition and trade protection for the development
of general welfare.

Since both competition and trade protection are instrumental objectives, it
follows that they can be weighed against each other and that the preference
should be decided on the basis of a more direct contribution to the attainment of
the fundamental ends.

3. The EC Institutions’ discretion in policy-balancing decisions

Insofar as the interpretation of the EC Treaty proves that obligations deriving
from Art. 3(b) and Art. 3(l) arc of the same status and since in the light of eco-
nomic analysis thcy may diverge, the question which consequently begs answer
is that of EC Institutions’ compclence to set out prioritics.

One of the cornerstones of the Europcan Community constitutional law is
the principle of limited powers conferred on the Institutions, expressed in Art. 4
of the EC Treaty. The Institutions arec empowered and obliged to implement
policies enumerated in Art. 3 EC without being allowed to alter their content or
scope.® It has been decided by the Court of Justice that Art. 3 EC does not
mecrely contain a general programme, but has a real binding force.®! To the extent,
though, that some objectives sct out in this article are incvitably compromised
while others are carried out, the EC Institutions nced to be granted a certain
margin of discretion.

It is rather unfortunate that the Court has not yet specified with respect to
Art. 3 EC undcr what conditions this discrctional power can be cxercised. Itis

0P.Pescatore:.Les objectifs de la Communauté comme principes d'interprétation dans
la jurisprudence de la Cour de Justice™, in: Miscellanea W .J. Ganshof van der Meersch, Bruylant
at 327 (1972).

! Continental Can. see: note 86, supra, at 244.
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suggested in the legal doctrine that the applicable criteria are those which
the Court established for policy-balancing decisions under Art. 3 ECSC and
Art. 39 EC.*? This view is founded on a strong similarity of the structure of
these provisions and of the problems which arise in their application. Art. 3
ECSC, very much like Art. 3 EC, cnumecrates in broad terms general policies for
the coal and steel sector, Art. 39 EC does the same for agriculture, differing
thus from Art. 3 EC mainly by a narrower scope.

The basic principles concerning policy-balancing decision were laid down
by the Court under Art.3 ECSC in the Meroni case.®® The Court ruled that
Reconciling the various objectives laid down in Article 3 implies a real dis-
cretion involving difficult choices, based on a consideration of the economic
facts and circumstances in the light of which those choices are made. Refrai-
ning from establishing any firm prioritics, the Court deemed it proper to apply
a case-by-casc approach when stating that: The High Authority must permanently
reconcile any possible conflict which may be implied by these objectives when
considered individually, and when such conflict arises must grant such priority
to one or other of the objectives laid down in Article 3 as appears necessary
having regard to facts or circumstances in the light of which it adopts its de-
cisions. This standpoint was more recently confirmed in the Valsabbia case®
and adopted also with respect to Art. 39 EC in the Balkan—Import-Export case.%

An important limitation of the discretionary power in question consists in
the obligation to consider all other objectives and to minimize the effect of com-
promising their attainment. This obligation was most clearly described by the
Court in the S.A. Biovilac case® under Art. 39 EC. The Court ruled that: the in-
stitutions must reconcile the various objectives laid down in Art. 39, which
does not allow any of those aims to be pursued in isolation in such a way as to
make the attainment of other aims impossible.

There scems o be no reason why the principles applicable to various policy-
balancing decisions should not be followed in the casc of conflicts between
competition and trade policies.®” Nonctheless, one specific feature of this tension
is the relative precision of the obligation imposed by Art. 3(f) in conjuncture
with competition rules, which can give a certain advantage to the competition
policy objective. Namely, it would be technically more difficult to accommodate

2V.Constantinesco etal (cds), supran. 82, at 46.

9 Judgment of 13 June 1958 cases 9 and 10/56 Meroni v. High Authority 1958 ECR 133.
See also: Judgment of 21 June 1958, case 8/57 Groupement des Hauis Fourneaux et Aciéries
Belges v. High Authoriry 1957 — 58 ECR 245.

*? Judgment of 18 March 1980 Joined. cases 154, 205, 206, 226 to 228, 263 and 264/78, 29,
31, 83 and 85/79 Valsabbia e.a. v. Commission 1980 ECR 907.

% Judgment of 24 October 1973, case 5/73 Balkan-Import—Export v. Commission 1973
ECR 1091.

% Judgment of 6 December 1984 case 59/83 S.A. Biovilac v. Council 1984 ECR 4072.

9 A teleological analysis leads R. Ko v ar to the same conclusion that competition policy
must take account of other EC policies and vice versa. See: R. K o v a i1 ,,Marché intérieur et
politique de concurrence™, 14 DPCI 230 (1989).
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compctition than trade policy considerations at the stage where their recon-
ciliation is sought. The obligation of Art. 3(b) in conjuncture with Art. 110 and
113 EC, being considerably more flexible, it might be easicr for the EC Institu-
tions to shape its trade policy so as not to affect competition within the Common
Market than to make a concession on the side of compeltition policy. This
argument, however, is of only technical nature, and as long as Art. 3(b) and 3(f)
are of equal rank, the Institutions’ discretion is only limited by the discussed
cavealts.

4. The antitrust - trade policy interface and the role of the EC Institutions

It has been pointed out on numerous occasions that, compared to other
systems, the EC trade protcction, and in particular anti-dumping law is more
suitable for coordination with compctition policy due to the fact that both ficlds
are administered by the same authoritics. Comparisons have been made with the
US where antitrust and anti-dumping enforcement is carricd out by scparate
bodies.%® In the case of the EC it is the Commission that plays a key role in both
types of procecedings. This is cvident in the arca of the EC competition law, but
also in the field of commercial policy the Commission has a decisive impact due
to its power o take provisional mecasures, as well as its exclusive authority to
make proposals to the Council. As aresult it can be assumed that the decision
making processcs in onc of the ficlds can always include an analysis of possible
consequences for the other arca bascd on reliable and consistent information.
Therefore the risk of ncglecting trade policy aspects in taking competition
measures and vice versa should in principle be minimal.®

There cxist, however, scrious obstacles to the flow of information within
the Commission itsclf. On the one hand they are of organizational nature since
commercial policy and competition policy arc administered by different Direc-
toratcs General: DG I and DG IV respectively. More serious, though, are proce-
dural constraints: the use of information collected in onc type of proceedings
for procecdings of another type is prohibited both in trade!'® and in competition
law 10!

This certainly precludes the two departments from an exchange of information
and of their files in particular.'® Nevertheless, they are not prevented from
consultations in which the opinions ofrespective services can be expressed and
taken into consideration with a vicw toreconciling the two policies. Such consul-
tations actually take placc and, according to some authors, their development
should be enhanced.'?

B Cf.P.Vandoren,supran. 2, at3.

% Ibidem, at 2.

100 Regulation 2324/88, Art. 8(1) and Regulation 2641/84, Art. 7(1).

101 Council Regulation (EEC) No 17/1962 of 6 February 1962; First regulation implementing
Articles 85 and 86 of the Treaty, JO 1962/204, OJ Spec. Ed. 1959 - 1962/87; Art. 11.

12 CfJHJ . Bourgeois, supran. 24, at 240.

1 p. Vandoren,supran.2, at 3.
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5. The scope of review by the Court of Justice

It has been observed that in the ficld of judicial review of commercial poli-
cy measurcs the Court has displayed much more self-restraint than in consi-
dering other cases.'® Not only is a [ull retrial never admitted, but also the scope
of scrutiny is very limited. As Advocate General Jacobs explains in his recent
paper, this revicw includes: 1) the observation of the procedural rules, 2) the
accuracy of the statement of the facts, 3) the adequacy of the reasoning of
the regulation, 4) the occurrence of a manifest error or misuse of powers, or
5) a violation of the Treaty, of the cnabling legislation or of fundamental prin-
ciples of Community law,105

Since decisions which balance competition policy against trade policy ar-
guments arc discretion-based choices subject to gencral confines under Co-
mmunity law, they are also amenable to judicial review,!% although only in its
limited form. The Court made it clear in extra-contractual liability actions that
in legislative ficlds involving wide discretion applicants might be required to
prove that the Institutions manifestly and gravely disrcgarded the limits on the
exercise of their powers.'” The Court is certainly prevented from undertaking
an asscssment of the economic correctness of the Institutions’ decisions, but
even the existing possibility of limited review exerts by itself a protective in-
flucnce. %8

IV. Compctition policy considerations in trade protection:
the way the balance can be struck

1. An overview of the problems

The interface between antitrust and trade protection is usually analysed in
two complementary aspects: first — that of undertakings’ actions related to trade
protcction and possibly infringing competition law, sccond — that of compe-
tition considerations in the process of decision-making by the authorities res-
ponsible for trade measurcs. The latter aspect is obviously of primary interest
to our subjecct, though also a bricf overview of the former one can be of some
relevance.

Considering the institutional aspect alone, onc should first ask what "com-
petition considerations™ stand for, do they comprisc only antitrust infringements
or also possible impact of tradec mcasurcs on competition? It is rightly suggested

" Cf. Temple Lan g Judicial Review of Trade Safeguard Measures in the European
Community®, Fordham Corp. L. Inst. 643 (1985).

5 F Jacobs,supran. 4, at 72.

16 Cf.J. Temple Lang. supran.?2,at85.

197 Cf. Judgment of 25 May 1978, case 83/76 HNL v. Council and Commission, 1978 ECR
1209.

1% Cf.J. Temple Lang, supran.2,at85.
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that in order to make the reconciliation of the policies feasible, the EC Institutions
must be also allowed to consider competition implications of trade measures
merely on the basis of economic analysis and thus e.g. refuse to reinforce or
create a dominant position even without any prior abuse.!? This attitude was
recently supported by Advocate General Van Gerven in the Nélle case who noted
that: On the one hand it may not be the objective of antidumping proceedings
to endorse or provoke praclices contrary to compelition rules, on the other, it
should be avoided, to the highest possible extent, that antidumping proceedings
bring about such effects.'10

The foregoing standpoint could be challenged for its incompatibility with
the rule that undertakings can only be penalised for an anti-competitive behaviour
when an infringement of antitrust rules is found by competent authorities.'!!
The answer is, however, that a refusal to grant protection does not deprive private
partics of any rights: under the EC law they have a right to a complaint,'!? but
not to relicf.

It should, thercfore, be repeated that competition considerations are of
a two-fold nature: the first group can be classiflicd as "implication arguments”,
the second - as "infringement arguments™. These two categories remain relatively
distinct: on the onc hand an impact on competition without infringements can
easily be envisaged, on the other in some situations only an cxistent antitrust
abuse could justify a rcfusal of relief.!!* It would therefore be clearly wrong in
case of a disputc concerning possible infringements to base a decision on mere
allegations. Thus the Institutions are sometimes right to claim that trade pro-
ceedings are no substitute for competition policy investigations. They point out
that for instance under Regulation 2423/88 proccedings are in principle circums-
cribed by a onc-year time limit,!'* and they would sometimes have to prejudge
the results of antitrust investigations. Thercfore, the most appropriate manner
of taking compectition law infringements into consideration would be a review
action under Art. 14(1) of the basic regulation as soon as the cxistence of infrin-
gements is confirmed by an antitrust decision.!*s

Another highly debatable issuc is when the EC Institutions arc under a duty
to take account of compctition arguments. Quite naturally, they consider such

19 J . Temple Lang, supran. 2, at 30.

110 See: supran. 7. para. 11 of the Opinion at 5177, my translation from the French language
version published in: Recueil de la Cour de Justice reading as follows: d’une part, I’objet des
procédures antidumping ne saurait étre d'entériner ou de sousciter des pratiques qui sont con-
traires aux regles de concurrence et d’ autre part, il convient d’éviter, dans la mesure du possible,
que des mesures et des procédures antidumping produisent un 1el effet.

"1 An argument of this sort was advanced with respect to the Glycine from Japan casc by
JHJ.Bourgeois: . .EC Antidumping Enforcement — Sclected Second Generation Issues”,
1985 Fordham Corp. L. Inst. 563 a1 575 (1985).

112 See: the discussion below.

13 See: the Nélle case discussed below.

4 Art. 7(9) a).

113 See: for instance the Regulation in the Mercury from the USSR case, infra n. 138.
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arguments raiscd by the partics to the proceedings, but they have refrained from
undertaking an analysis on their own initiative.!'® Given the restricted access of
private partics to administrative and judicial proceedings, as well as broad social
implications of import rclicf measures, it is doubtful whether this policy is always
proper. It is difficult and unrcasonable to argue for a systematical case-by-case
analysis,''” yet I belicve that a duty for the Institutions to act on their own motion
should be established in some situations such as complaints from highly
concentrated industrics. Coopceration between DG I and DG IV should be incre-
ased within permissible limits and DG I should especially refrain from invoking
the lack of decision by competition authoritics in cases when implications rather
than infringements should be decisive. An alternative solution would be to allow
a wider participation of private partics and then leave it to them to raise com-
petition concerns. This could be even the most natural solution, necessitating,
however, additional efforts and resources.

As far as legal bascs for allowing competition arguments in trade proceedings
arc concerncd, two of them are of general importance. In the first place all pieces
of the EC trade lcgislation subject the adoption of measures to the finding of
their compatibility with the interests of the Community.!'® This is a specific fe-
ature of the EC trade law making it more flexible than other systems. The other
basis for voicing competition concerns is prescnt al the stage of the determination
of injury to the Community industry.

A finding of injury (suffered or threatened) is an essential requirement
for the relicf to be granted!!? and competition issucs are relevant o its assessment.
This is particularly due to the fact that the injury resulting from an ordinary
commercial conduct is to be disrcgarded. Itis stated in Reg. 2423/88 that/njuries
caused by other factors, such as volume and prices of imports which are not
dumped or subsidized, or contraction in demand (...) must not be attributed to
the dumped or subsidized products. (Art. 4(1)) The same principle is expressed
in Art. 8(3) of the New Instrument. This makes it possible to argue, even in case
where findings of unfair trade practices have been made, that there was no link
between them and the injury.

Both grounds permit similar results: on the basis of competition considera-
tions the Institutions may cither refuse to intervene or to shape measures taken
0 as to minimizc their impact on competition. Both also allow arguments based
on antitrust infringements as well as on possible future impact. Before the par-
ticularitics of both tracks are examined, a short glimpse at the problem of private
restrictions can be worthwhile.

6 JHI. Bourgeois, supran. 24, at 241.

7 Ibidem.

118 Regulation 2423/88. Art 11(1) for provisional duties and Art. 12(1) for definitive duties;
Regulation 288/82. Art. 15(1) and 16(1). A specific situation is that of Regulation 2641/84, where
not only the adoption of measures (Art. 10(1)), but also the initiation of proceedings
(Art. 6(1)) depends on the Community interest.

119 Regulation 2423/88, Art. 4(1); Regulation 2641/84, Art. 1(a) and 2(3), Regulation
288/82, Art. 15(1).
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2. The problem of private restrictions on competition in trade protection cases

Antitrust-based confines for private action are interesting to the extent
they indicate what aspects of trade protection are objcctionable from the
standpoint of compctition policy. Since the EC Institutions are not bound by
compelition rules, it is not always casy to draw the linc between their compliance
with those rules and thcir discretionary departure justified by trade protection
objectives. This line can be drawn on the basis of the scope of antitrust prohi-
bitions for private restrictions of trade. In this way it becomes possible to judge
whether an EC Institutions’ decision remains within the confines of antitrust
objectives or constitutes an example of policy-balancing choice.

The scope of departures from competition rules permissible for under-
takings diffcrs very sharply from thatexisting in case of the Institutions. This is
a logical conscquence of the division between the private and public spheres
and of the exclusive competence of public authoritics to coordinate the poli-
cies of the EC. Private partics arc thercfore precluded, on grounds of competition
law and policy, cven from taking mecasures identical in their e¢ffect to institu-
tionalized trade protection. The rule was established in the French-Japanese
Ball-Bearings Agreement decision'® and further developed in the case con-
cerning Aluminium from Eastern Europe.’® In the latter case the Commission
stated in its decision (not challenged before the Court) that: A public authority
must lake into account the rights and interests of third parties as well as
a general public interest. A cartel is habitually for the benefit of the participants
and takes no account of the other two concerns. The Commission dismissed
also the argumcnt that private restrictions were necessary because of the
inadequacy of the existing legislation. In the Commission’s view such inadequacy
was merely a matter of legislative correction and could not justify restrictive
agrcements, 122

The principle that private parties arc not granted any immunity from
competition rules on trade protection grounds is subject to an exception in ca-
ses where such departures are clearly required by trade legislation. The most
obvious example is that of anti-dumping or anti-subsidy complaint for which
acting on behalf of a Community industry is required by Art. 5(1) of Regulation
2423/88. The same requirement is contained in Art. 3(1) of Regulation 2641/84
on protection against illicit commercial practices. It is well understood that
certain exchange of information between interested under-takings might be
necessary in preparation of a complaint and this might involve disclosure of
confidential data among competitors, being a collusive practice in the meaning
of Art. 85 EC. The prohibition of this article cannot, however, apply to the situ-
ation in question, since it would deprive Community industries of any pro-

120 Commission Decision (EEC) of 29 November 1974, OJF 1974 L 343/19.

121 Commission Decision of 19 December 1984, No 85/206/EEC, OJ 1985, L 92/1.

22 Cf.P.Vandoren,supran.2,at12-13;andJ. Temple Lan g, supran.?2,at 49 -
53.
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tection provided by Regulation 2423/88 and the Regulation itself of any utility.!?
In principle this is a lcgitimatc means of protection even for dominant companies,
which cannot be deprived of their rights by reason of their position.'?*

Nevertheless, undertakings’ conduct in preparing and lodging complaints is
circumscribed by competition rules.'?® Any unnecessary large-scale exchange
of information would amount to an infringement of Art. 85 EC.1?¢ Also the use
of a complaint as a threat to forcign competitors can be deemed to infringe the
EC compctition law.'?7 An interesting situation arises under Art. 86 EC regarding
its application to the lodging of a complaint by a dominant undertaking. It was
suggested in the doctrine that an infringement of Art. 86 EC can be found
whenever a complaint is lodged with an intention to climinate any competition
from outside the EC.'*® This would naturally entail the difficulties proper to
findings bascd on parties’ intentions and until now it has not been clear what
attitude the Court would adopt towards such over-extensive complaints by do-
minant companics.

3. Competition arguments under the Community interest clause

a) The practice of the EC Institutions

The consideration of the Community interest is the point at which the dis-
crctionary powers of the EC Institutions in trade policy find their full expression.
The introduction of this clause to the trade lcgislation allows the making of
balancing decisions on the basis of this legislation alone without necessary re-
course to more gencral provisions of the EC law.!%

Itis crucial to define the content of the Community interest concept, but this
has not been done in the existing legislation. The Commission’s interpretation
of the clause was given in its "Guide to European Communities Anti-Dumping
and Countervailing Legislation™,'*® where it stated that this concept may cover
a wide range of factors, but the most important are the interests of consumers
and processors of the imported product and the need to have regard to the
competitive situation within the Community market.

Such an interpretation could entail the use of the clause in question to oppose
excessive trade protection, but the Institutions have not shown much willingness
to follow this path. A widespread criticism has emerged in the doctrine to the
Institutions’ interpretion of this clause.'! It has becn maintained thatthe Commu-

'BCf.JHJ. Bourgeois, supran. 24, at 248.

P Vandoren,supran.2.at4:J. Temple Lan g, supran. 2 at 46 - 47.

125 Cf. the motivation of regulations on Ferro-silicate—calcium from Brazil, infran. 135.
1%6p Vandoren,supran.2,at 4 ’

127 See: the Ball Bearings decision, supran. 120.

2J Temple Lang, supran. 2, at 44,

1 JF.Beseler. AN.Williams, supran. 32, at 169.

130 Reproduced in: I. Van Bael.JF.Bellis, supran. 67, Annex 6, at 345.

Bl Cfeg.l.Van Bael,JF.Bellis, supran. 67, at88 -89.
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nity interest concept, and in particular the interests of the users and consumers,
have consistently been reduced by EC authorities to the interest of the com-
plainant industry applying for protection.!??

A diffcrent understanding of the "Community interest” clause was sometimes
defended by partics to trade law proccedings. Their argument that the notion
should not be restricted to the interests of particular groups, has, however, been
gencrally unsuccessful. This is partly due to the fact that representatives of the
Community consumers intervencd rather rarcly,!'>® whereas the permissibility of
voicing their interests by foreign producers was found questionable.!34

The Institutions devised two major arguments against competition-based
challenges to their measurcs made under the "Community interest™ provision.
In some cases they referred to the separation of trade law and antitrust pro-
ceedings, in many others they applicd the idea of a long-term consumer interest
in preserving a Community industry as opposcd to a short-term interest in cheap
products.

Both arguments were applicd in the Ferro-silicate-calcium from Brazil
case'’, where scrious allegations about anti-competitive practices were made.
The argument that protection measures would make Community user industries
dependent on a cartel of Community producers was dismissed by the Commission
on the ground that dependence on the Community first product manufacturers
should not be replaced by dependence on foreign supplies. [t was made explicit
that the Community’s stratcgic interest in retaining its important industry is
capable of overriding the end uscrs’ or consumers’ interest in a competitive
supply.'* An allcgation was also made that the conduct of the Community un-
dertakings was a prohibited restrictive practice which should not be reinforced
by granting any relicf. This, however, was refuted on the ground that antitrust
infringement is exclusively subject to competition law proceedings and only if
such procecdings lead to an affirmative finding, an anti-dumping measure can
be reviewed. !’

The scparation of antitrust and anti-dumping procecdings became an
important argument allowing to disrcgard or dismiss competition considera-
tions in a numbecr of cascs including e.g. thc Mercury from the USSR case,'® in
which the Council merely promiscd that if an infringement of Articles 85 and
86 is discovered and a proceeding is initiated, the Commission may review
the present proceeding \*°

B2M.Marques Mendes, supran. 20, at 176.

13 JHJ.Bourgeois,supran. 24, a1 257.

134 R.Ku tms, supra n. 14, a1 303.

135 Comm. Reg. (EEC) No. 1361/87 of 18 May 1987, OJ 1987 L 129/5 and Council Reg.
(EEC) No. 3365/87 of 9 November 1987, O.J. 1987 L 322/1.

136 Ibidem. Comm. Reg. at paras 14 and 15, Council Reg. at para. 9.

137 Ibidem, Comm. Reg. at para. 12.

138 Council Reg. (EEC) No. 3687/87 of 8 December 1987 OJ 1987 L 346/87.

139 Ibidem. at para. 5.
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There exists a very long list of examples where pro-competitive pleas under
the heading of the Community interest were disregarded since the interest in
unrestricted trade was found outweighed by other considerations. The most
notable cases include: Barium Chloride from China and GDR,'* Photocopiers
Sfrom Japan,'*! and Video Cassette Recorders from Japan and South Korea.'*?
Interestingly enough, none of these or other regulations exemplified a true ba-
lancing act. Most explanations were very clusive, without a modest attempt at
a cost-benefit analysis.!*3

Even in the rare cases where the EC Institutions displayed more sympathy
for pro-competition arguments under the "Community interest” clause, the in-
sufficicncy of their reasoning was strongly criticised.!** The undoubtedly most
significant example is that of Glycine from Japan.'*> In that case the Community
market for glycine consisted of only three competitors: one producer and two
exporting companics. At the stage when the findings of dumping and injury were
made, the exporter for whom the higher dumping margin was found, argued that
imposing dutics corresponding to the margins would make it impossible for it to
compete with the other exporter. Finding it undesirablc to eliminate onec of only
three competitors, the Commission and the Council followed the argument and
imposed cqual dutics on both companics. 46

This solution can be vicwed as a departure from the mainstream way of
thinking about anti-dumping: it allows the injury not to be fully climinated and
refuses to follow the idca of fairness. It can be viewed as a genuine concession
for competition policy made solcly on grounds of the uncompetitive structure of
the market. No antitrust infringecment was found, the conditions to impose duties
were fulfilled and only the Community interest clause prevented the industry
from obtaining the normal relicef.

In addition to that the Commission refused also price undertakings offered
by both exporters as unacceptable in an oligopolistic market. The Glycine case
can therefore be regarded as an important indication that even at the point where
the adoption of protcction measures is decided, competition aspects can influence
their actual form.

140 Comm. Reg. (EEC) No. 985/83 of 26 April 1983, OJ 1983 L 110/11 and Council Reg.
(EEC) No. 2370/83 of 20 August 1983, 0J 1983 L 228.

4! Council Reg. (EEC) No. 535/87 of 23 February 1987 OJ 1987 L 54/12, at paras 89
and 93.

142 Comm. Reg. (EEC) No. 2648/88 of 26 August 1988, OJ L 240/5 (para 65) and Council
Reg. (EEC) No. 501/89 of 27 February 1989, OJ L 57/55 (para 30).

M. Marques Mendes: , Trade Measures, Competition Policy and the Consumer —
Comments on the papers presented by JHJ. Bourgeoisand CW.Schwartz" in:
P.Demaret etal (eds), supran. 23, at 280.

MM Marques Mendes, supran. 20, at 171.

145 Commission Reg. (EEC) No. 997/85 of 18 April 1985, OJ 1985, L 107/8 and Council
Reg. (EEC) No. 322/85 of 12 August 1985, 0J 1985, L 218/1.

146 Ibidem, Comm. Reg. at para. 31, Council Reg. at para. 18.
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b) Review by the Court of Justice

Given the widespread criticism of the way in which the Institutions have
made usc of the clausc in question, the basic question is whether this inadequacy
can be corrected by the Court of Justice. The consideration of the Community
interest is clearly an obligation legally binding on the Commission and the
Council when they take any measurcs under discussion. The motivation of such
measures should explain how this duty was complied with, and the absence of
such justification can result in an annulment for procedural invalidity according
to Art. 190 EC.

The situation is less clear when a justification is laconic and elusive since
there arises a question which clements are to be deemed indispensable. In this
particular case it would be crucial to know whether an omission or insufficicncy
of considering competition concerns under the heading of the Community interest
can lcad to invalidity. A positive solution of the problem would constitute a ma-
jor step in the discussion about the competition-trade protection interface, but,
unfortunately, it is not to be found in the ECJ case-law despite some interesting
discussions of the problem.

The first major occasion on which the Institutions’ understanding of the
Community interest was challenged in trade law proceedings was the second
Allied Corporation casc."*’ The imposition of a dcfinitive anti-dumping duty
which gave risc to the proccedings was claimed by the applicant companies to
be devoid of sufficient consideration of the Community interest.!*® Although the
challenged Council Regulation mentioned in the thirty-second recital that: it
is not in the long-term interest of the consumers in the Community to allow
a Community industry to be weakened or have its activities reduced by per-
sistent dumping, the applicant decmed this gencral observation to be insufficient
since it was not substantiatcd by any evidence pertinent to the case. Indeed, this
is the gencral motive of anti-dumping measures and by no means an explanation
how this nced was weighed against other requircments. The applicants quite
rightly submitted that the interest of the Community should not be equated with
the interest of some of its producers and indicated whose interests could be
compromiscd by trade mecasures (importers, ports, elc.).

Advocate General Verloren van Themaat in his opinion affirmed the
applicant’s submissions stating that they are well-founded as and in so far as
they contend or imply that the interests of the Community do not justify the
definitive duties imposed, or at any rate in so far as it has not been demons-
trated that that requirement, considered in the light of the last phrase of Art.
13 (3), has been observed.'® The Advocate suggested this ground together with

147 Judgment of 23 May 1985, case 53/83 Allied Corporation and Others v. Council 1985
ECR 1621.

148 Compare a discussion of the case in G.J. Pe v tc hin: ,Allied II: Limits on the Injury
under the EEC Anti-Dumping Rules™ in 1985 Fordham Corp. L. Inst. 605, (B. Hawk ed., 1986).

149 At para. 4.4. of the Opinion, see: supra n. at 1636.
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a few others as nccessitating the annulment of the contested regulation. The
Court, however, found it proper to deal exclusively with the problem of the ade-
quacy of the imposcd duty to repair the prejudice, and annulled the regulation
without revealing its opinion on the problem of the Community interest.

The importance of the case for the discussed probicm lies therefore primarily
in the Advocate’s opinion, although his attempt to extend the rcach of the
"Community interest” to deciding about the level of the duty was rejected by the
Court.'® What is particularly significant in the passage quoted above is that it
clearly shows two tracks for the use of the clause: first a challenge strictly on
the merits, sccond a challenge on the burden of proof grounds. The second possi-
bility appears more promising — il is not nccessary to establish an error in the
Institutions’ decision, but an omission of an clement indispensable for the making
and motivation of decisions. Though, for this argument to succeed, the
indispensability of considering competition issues would have to be recognized,
at least in some situations.

After the Allied case challenges 10 the Institutions’ understanding of the
"Community intercst” clause have been both rare and unsuccessful. The Court
dismisscd them cither by upholding the arguments given in the contested
regulations or pointing out to the Institutions’ wide discretion and its own lack
of compctence to review the substance.!3?

Onec should, however, notice the arguments advanced under this heading in
the Nolle case.'*? They consisted in the existence of a cartel between exporters
and Community producers aiming at the exclusion of independent importers such
as the applicant. Advocate General Van Gerven affirmed the importance of com-
petition issues in trade measures procecdings,'®? but he could not uphold the
applicant’s argument in a situation where proceedings against the alleged res-
trictive practices had noteven been initiated.'* In this specific case the structure
of the market could not in itself support the competition argument and the Court
did not even consider the question. It seems probable, however, that the alle-
gations might have had some impact on the Court’s decision 1o annul the contested
regulation on other grounds.

The issue of Community interest in preserving foreign competition played
hitherto the greatest role in the recent Extramet case.'> For a number of reasons
the applicant had an unusually privileged position to challenge the measures
under the heading of Community interest. The case concerned an anti-dumping

150 Cf. C.Stanbrook: .The Impact of Community Interest and Injury Determination on
Anti-dumping Measures in the EEC™, Fordham Corp. L. Inst. 623 at 631 (1985).

151 Cf. e.g. the recent cases on Plain Paper Photocopiers from Japan and especially Judgment
of 10 March 1992 case C-174/87 Ricoh Company Lid. v. Council not yet reported in ECR, para.
68.

152 See: supran. 7.

153 See: the quotation accompanied by note 110, supra.
14 Ibidem. para. 12 of the Opinion. at 5178.
135 See: supran. 8, cf. also M. Clou gh, supran. 75.
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duty on calcium-metal from China and the USSR, which was for the most part
imported by an indcpendent French company Extramet. In the EC this first
product was manufactured by a single undertaking — the French company Pé-
chiney, which competed with Extramet on the market of the down-stream product
— pure calcium. As Extramet relicd heavily on its importations of calcium metal,
the Regulation was clearly putting it at a competitive disadvantage. Extramet
seemced to have a strong case 10 argue that the Community interest required pre-
venting Péchiney from extending its dominant position to the market of the final
product.

For this argument to be made, however, there was a serious hurdle to be
clearcd: the problem of admissibility. Until the judgment on admissibility in the
present case delivered by the full Courton 16 May 1991,5¢ no single independent
importer had been granted standing to challenge an anti-dumping regulation. As
it was concluded by Advocate General Francis Jacobs,!3” the Court’s prior case-
law needed to be overruled in order to recognize the admissibility of Extramet’s
application. The Court did not decide to go this way and although 1t granted
standing, it is doubtful how the judgment will atfect future case-law on ad-
missibility in anti-dumping cascs.!38

After the admissibility judgment the position of Extramet was in a sense
enviable. It was for the first time that in anti-dumping proceedings two directly
competing Community companics confronted each other as applicant and com-
plainant. Although earlicr, in the Japanese Photocopiers cases!'® the Court ad-
mitted challenges by Europcan companies acting as original equipment ma-
nufacturers, those were not on the same footing with the complainants, since
their goods were of forcign origin. In the casc of Extramet the opposition against
trade measurcs was aircd not by a forcign company and not even by consumers,
butindced by the Community industry.

Apart from the argument concerning the impact of protection on future
competition Extramet submitted also the argument based on the existence of
anti-competitive abuscs in connection with the measures taken. It stated that the
imports resulted from Péchiney’s illicit refusal to supply it with calcium metal
and explained that it had lodged a complaint with the Conseil Frangais de la
Concurrence.'%° (Although a decision of a competent national authority under
the EC competition rules can obviously be relicd upon by the Court of Justice, it
should be noted that at the time when the Extramet judgment was rendered, the
Conseil had not arrived at a decision.)

156 Case C-358/89 Extramet Industrie SA v. Council, not yet reported in ECR.

157 In his Opinion delivered on 21 March 1991, paras 71 - 74.

58 Cf. A. Arnull: .Challenging EC Anti-Dumping Regulations: the Problem of
Admissibility™, (1992) ECLR 73.

159 Joined cases 133/87 and 150/87 Nashua Corp. v. Commission and Council 1990 ECR I-
719; case 156/87, Gestetner Holding PLC v. Council and Commission 1990 ECR 1-781.

160 See the rapport d’audience in: 1992 Rec. 1-3813 at 3823.
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Since competition arguments for Extramet and protection arguments
for Péchiney appeared to be of similar importance, it was clear that the Insti-
tutions had faced a pure cxample of a balancing decision to be made. Such deci-
sion, as we note above, is subject to limited review by the Court of Justice, but
the question of the specificity of the Institutions’ obligations remains unresolved.
Facing antitrust law and policy arguments submitted by Extramet in the course
of proceedings which led to the adoption of a provisional duty, the Commission
felt obliged to explain the recasons why it disregarded such concerns when gran-
ting relief to the Community manufacturer.'®! The Council essentially used the
same arguments in the motivation of its regulation imposing a definitive duty.!%2
The core of those arguments was the separation of competition and trade law
proceedings and the prohibition to prejudge the result of the former.

These explanations were insufficient in the Opinion of Advocate General
Francis Jacobs,!%* who clearly pointed out that there exists an obligation for the
Institutions to consider the implications of trade measures on compctition policy.
After finding that: The Community Institutions are under a duty to balance the
neccesity of protecting the Community manufacturers against any prejudice
and that of ensuring that competition in the Comnion Market is not distorted %
he remarked that the inadequacy of the explanation how such balance was struck
may amount to a breach of Art. 190 EC. The construing of balance striking as a
duty of the Institutions is a crucial and firm point in the Advocate’s General
conclusions. He docs not make it clear, though, when this obligation emerges,
implying that it appears in the first place where competition arguments are put
forward by participants 1o procecdings,!®® but leaving unresolved the problem
whether the Institutions should in some cases act on their own motion. Francis
Jacobs also openly pointed out the genceral character of consideration under the
discussed heading, which is largely indcpendent from findings of antitrust
infringements. He stated that even a negative finding by national competition
authorities or by the Commission itsclf could not prejudge the result of reasoning
under the Community intcrest clause.!®¢

The Advocate General finally suggested two grounds on which the Council
Regulation should be annulled: one concerning the determination of the injury,
the other the insufficicncy of considerations under the Community interest clause.
With respect to the latter he clearly opted for the second of the tracks indicated
by Advocate General Verloren van Themaat in the second Allied case — a cha-
llenge not on substantive, but on burden of proof grounds.

161 Commission Regulation (EEC) No. 707/89 OJ 1989 L 78/10.

162 Recital 15 of the Council Regulation (EEC) No. 2808/89, OJ 1989 L. 271/1.

163 Delivered on 8 April 1992 and published in 1992 Rec. 1-3828.

164 Ibidem, para 45 at 3841, my translation from the French language version reading: les
institutions communautaires ont le devoir de metire en balance la nécessité de protéger la pro-
duction de la Communauté contre tout préjudice et celle de veiller a ce que la concurrence ne
soit pas faussée au sein du marché commun.

165 [bidem, para. 48 at 3841.

166 Ibidem, para. 49 at 3842.
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Thercfore, the Court’s acceptance of this solution would have essentially
broadened the possibility of contesting trade measures in judicial proceedings.
Unfortunately, the Court did not devote any space to the consideration of the
argument bascd on the Community interest clause. This lcaves uncertainty as to
the scope of validity of the Advocate’s General conclusions on this point, which
were a most elaborate and coherent clucidation of the problem.

4. Competition arguments in the determination
of injury to the Community industry

a) The practice of the EC Institutions

Some authors have expressed their preference for considering antitrust issues
in the dctermination of injury to the Community industry rather than at the
advanced stage of analysing the Community interest.'®” As we have noted earlier,
such a possibility is greatly facilitated in the Community trade legislation by
the requircment of distinguishing between the injury caused by unfairly and
fairly traded products.

Unfortunately, this requirement is rather difficult to fulfill since the nature
of injury is identical in both cases.!®® It would require a fairly sophisticated
economic analysis to identify the rclevant part of injury. It is regrettable that
the competent EC authoritics use an oversimplified analysis, which effecti-
vely boils down to a finding of price undercutting with respect to the Community
producers.!%® Although both of the discussed regulations contain a long list of
factors to be considered in injury determination, the EC practice in this respect
clearly lags behind that of the US, where similar factors are employed in an
economic analysis, which is by and large more complex and precise.!”°

Nonetheless, in certain situations the concern about economic issues led the
Institutions to determine injury in the light of competition policy arguments. An
important example is Certain Sodium Carbonate from the USSR'’!, in which
the Commission and the Council took account of the allegedly restrictive practices
by the Community industry. They finally decided not to impose a duty on dense
sodium carbonate as they considered that: The supply of dense sodium carbonate
is subject to strong contractual links between the Community producers and
their main customers (...); these ties are presently the subject of an investiga-
tion by the Commission as possibly restraining competition on the dense sodium
carbonate market.

Occasionally, economic considecrations which played a role in injury deter-
minations were closcly intertwined with the notion of the Community interest as

7 Cf.R. Kulms, n. l4supra, at 312.

18 3. Temple Lang, n. 2supraat32

1 G.J.Pevtchin, supran. 148, at619.

O Cl.R.Bolteck, supran. 45, at 114~ 115,

171 Comm. Reg. (EEC) No. 2559/79 of 22 January 1979, 0J 1979, L297/12 and Council Reg.
(EEC) No. 407/80 of 18 February 1980, OJ 1980, L 48/1.
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in the case of Polyester Fibres from the GDR, Romania, Turkey and Yugosla-
via.'’? An injury causcd by dumped imports was alleged by a cartel of Community
producers, which had previously been exempted under Art. 85(3) EC. Since the
existence of imports and other competing products accounting for 30% of the
market was onc of the rcasons 1o grant an exemption, the Commission decided
to make a finding of no injury. Even though the undcsirability of protection for
a concentrated industry found its expression at the stage of injury determination,
that analysis was strongly influenced by a simultancous consideration of the
Community interest.!'”

Similar pro-competition arguments were voiced also in cases when some
Community producers, though not engaging in restrictive practices, were merely
inefficient and their losses resulting from dumped products were more serious
than they would have been in case of a competitive industry. The is sue was
considered in the cascs of Electric Motors from Yugoslavia' and Electric Mo-
tors from Bulgaria.'” It was found that the determination of injury should only
be based on the costs of the most cfficient manufacturers, since otherwise it
would be clearly protecting an uncompetitive industry.

b) Review by the Court of Justice

The most important cases concerning the review of injury determinations by
the Court of Justice include the second Allied Corporation case, concerning an
anti-dumping duty on fertilizers imposcd in a period of a global recession in the
fertilizers market.

Alrcady in the first Allied'’ case the applicants alleged the existence of
price-maintenance practices on the importing market, and Advocate General
Verloren Van Themaat said: [ doubt whether it is compatible with the purpose
of the GATT Code and the basic regulation to establish a link between the
extent of injury and a level of prices in the importing country, which is artifi-
cially high as a result of restrictive agreements.'’”” He concluded, however,
that a possible error in the reasoning of the Institutions was not of a nature as to
affect the validity of the rcgulation and following his conclusions the Court
dismissed the application.

The issuc was examined again in the second Allied Corporation case,'’®
but the argument was different to that of the previous case: no reference was
made to the existence of restrictive practices, but the applicants requested that
injury resulting from normal commercial conduct be disregarded. In that case

72 Comm. Decision (EEC) No. 88/236 of 10 April 1987, OJ 1987 L 103.

" Cf.JJHJ.Bourgeois, n. 24 supra, at 238.

74 Council Reg. (EEC) No. 2382/87 of 5 August 1987, OJ 1987 L 218/2.

175 Council Reg. (EEC) No. 864/87 of 23 March 1987, OJ 1987 L 83/1.

176 Judgment of 21 February 1984 joined, cases 239/82 and 275/82 Allied Corporation and
Others v. Commission 1984 ECR 1005.

77 Ibidem, at 1047.

178 See: n. 147, supra.
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Advocate General Verloren Van Themaat argued that selling at a loss was justi-
fied by two factors rclating to the frecdom of competition and the market-economy
background of anti-dumping law.!7?

Firstly, in a period of recession it is a normal practice to sell at a price that
covers variable costs and only a proportion of fixed costs not allowing a full
allocation of costs not to mention any profit margin. In conditions of crisis this
is the only way to ensurc an undcrtaking’s survival and minimize losses, and it
is therefore not objectionable from the competition law standpoint. Secondly, it
might be nccessary in order to retain a market share to sell, at least temporarily,
at a price bclow normal value in the presence of active price competition. This
price-alignment argument, called also "meeting-competition defence” is reco-
gnized in some antitrust laws and proposals are made to introduce it into dumping
injury analyses. '8¢

The question is only whether these defenses are valid against allegations of
dumping; the answer essentially depends on the resolution of the problem whether
foreign compctition should be protected in the same way as the domestic one.
This is a debatable issue and it may be maintained that insulating national market
in time of crisis is permissible!®! when it remains within the limits of international
trade law. At any rate the problem was not resolved by the Court in that case,
since it decided to annul the regulation on the ground that the amount of duties
was not proven 10 be adequate for removing the injury.

As far as the ECJ decisions are concerned, the main case since the Allied
judgment is again that of Extramet. As it was noted earlier, an inadequate assess-
ment of the injury was one of two grounds for annulment suggested in the Ad-
vocate’s General opinion and eventually the decisive motive for the Court. The
regulation was annulled for not having considered the argument that the injury
was not caused by dumping but sclf-inflicted by the prejudiced company. This
self-infliction was to consist in Péchiney’s illicit refusal to supply Extramet
with calcium metal, which compelled the latter to turn to imports.

The Court’s conclusion seems to me flawed by certain inconsistency. At the
time when the case was decided, it was not clear whether the disruption of co-
operation really took form of a refusal to supply or, as stated by Péchiney, was
due to a dispute concerning the quality of supplicd products.'® The injury was
in any event caused by dumped products: the alleged self-infliction being not
a concurrent factor but a possible cause for it. The problem was not that of di-
sentangling dumping from other factors susceptible of causing prejudice,'®* but
that of deciding whether the fault is imputable to the harmed company.

179 In paras 3.4. and 3.5. of the Opinion, ibidem at 1625 - 1626.

180 Cf. R.AA. L ipstein: .Some Comments on Using Competition Policy to Protect the
Consumer from the Anti-Dumping Law™, in: P. Demaret,JHJ. Bourgeois,[.Van
Bael (eds.)n. 23 supra, pp. 269 ~272. at 270.

B CfP.Vandoren.n.2supraat7.

182 See: para. 36 of the Opinion of the Advocate General, 1992 Rec. 1-3813 at 3838.

183 As the Court suggested that the Instilutions should have done under Art. 4(1) of Regulation
2423/88 (ground 15 of the judgment).
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It is inherent to the notion of self-infliction that the conduct which leads to
aprejudice has to be illicit or atleast objectively improper: no one can be deprived
of his right to a reparation of injury because of his contribution by an unobjec-
tionable conduct. Were the Institutions able to ascertain the conduct of the harmed
company when adopting the regulations? The Court says at ground 19 that they
were undcr such duty, but it does not refute the Institutions’ customary argument
that it was not permissible for them to prejudge the result of competition law
proceedings. The Commission would, naturally, take self-infliction into account
if an antitrust infringement were to be found and the regulation then reviewed
according to Art. 14(1) of the basic rcgulation.

This argument, referred to at ground 18 of the judgment, scems to be perfectly
valid in the present case and remains uncontradicted in the Court’s judgment.
Grounds 18 and 19 of the judgment are therefore in an outright contradiction —
if the occurrence of an anti-competitive practice can only be established in anti-
trust proccedings, how can the Court require from the Institutions to have decided
whether the injury was not self-inflicted?

I have thercfore scrious doubts whether the inadequacy of the injury
determination was the proper ground for the annulment of the regulation. Al-
though I recognize that the asscssment of injury, like that of the Community
interest, can take into account not only the existence of infringements, but also
the competitiveness of a given market, I do not deem it proper in the Extramet
case. Such possibility was used in the Dense Sodium Carbonate from the USSR
casc!®, where findings of no injury were based on collusion between Community
producers and customers still under the Commission’s investigation. In that case,
however, the undisputed existence of tics between producers and customers,
whether contrary to Art. 85 EC or not, was of a nature as to affect the findings
of injury. Such tics can be presumed to be responsible for maintaining a level
a prices different from that in fully competitive markets and price undercutting
could be found artificially easily.

The Extramet casc was different in my view. The existence of injury was
not denied by the Court, it only uphceld the applicant’s argument concerning
self-infliction. I should reiteralte that it would not be proper to establish self-in-
fliction without knowing whether any clements of Péchiney’s conduct were
objectionable from the antitrust law perspective. Thus [ believe that it would
have been decidedly more correct to base the annulment on the Community inte-
rest clause and not the provisions concerning injury determination. Such solution,
perfectly consistent with the content and role of the Community interest clause,
would have had, however, the aforementioned far-reaching consequences, which
the Court might have wanted to avoid.

184 See:n. 171, supra.
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V. Concluding remarks

In the present state of the problems making any far-reaching conjectures
about the futurc developments of the EC trade protection law would be an
exceedingly bold enterprisc. It is uncertain whether the Extramet case marks,
as some authors believe an enormous step in the direction of the Court’s reco-
gnition of the need to resolve conflicts between anti-dumping and competition
law relating to injury issues.'® The casc has not been followed by any new
anti-dumping judgments and whether it will have significant value as a prece-
dent remains an open question. One clear thing about this judgment is that it
regrettably did not deal with the issue of the Community interest.

The discussion of the possibility of judicial review under the Community
interest clause is a discussion of the very nature of this provision. It is obvious
that the clause gives to the Institutions a faculty to tailor measures taken to the
particulars of cach case. It is the major source of the flexibility of which the EC
protection system boasts, especially incomparison with the automatic functioning
of the US anti-dumping law. If, however, the interpretation given by the Insti-
tutions is not to be open to scrutiny in judicial proceedings, the role of the clause
is ambiguous. It may be preferable to have a rigid system than an elastic, but
uncontrollable and untransparcnt onc. As long as the clause in question is viewed
as providing for discretion without corollary obligations, it can degencrate to
adcvice of selective, politically inspired protection.

The situation would be radically different if the rcasoning under the Co-
mmunity interest clause were subject to judicial review both for its substantive
correctness and on burden of proof grounds: therefore an omission of competition
arguments in decision-making or motivation should be clearly recognized as
a breach of obligations binding on the Institutions and as a ground for annulment
of mcasurcs taken.

For a few ycars now, many hopes have been voiced for a revision of the
Court’s attitude in conncction with the proposal to confer jurisdiction on anti-
dumping and countervailing cascs to the Court of First Instance.!8 It was argued
that the new Court would be better equipped to undertake a substantive analysis
and in particular to integratc the methods of investigation in trade law and
antitrust cases.'®” The hopes have so far shared the fate of other premature ex-
pectations since the transmission of the jurisdiction has been blocked by the
Member States. Recently, such possibility has been revived by a Commission
proposal'®® and if it succceds some of the awaited changes might occur. Even if

185 M. Clou g h. supran. 75, at 224,

186 Council Decision 88/591 (ECSC, EEC, Euratom) of 24 October 1988, OJ 1988 L 319/1,
Art. 3(3).

187 Sce e.g.: M.Marques Mendes, supran. 20, at 178.

188 Commission Proposal for a Council Regulation (EEC) on the harmonisation and
streamlining of decision-making procedures for Community instruments of commercial defence
and modification of the relevant Council Regulations, O3 1992 C 181/9, Recital 5 and Art. 1(6).
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the Court of First Instance were not to alter materially the judicial policy in tra-
de law cases, a mere possibility of a closer scrutiny could exert a beneficial in-
fluence. It would be of utmost importance if the Institutions themselves felt
compelled to better substantiate their positions, particularly with respect to
competition law and policy problems.

Arguably, an idcal solution for the problem of the discussed interface would
be the replacement of trade laws by an international antitrust enforcement.!89
That this is not only a theoretical proposal was proved by the Europcan Economic
Area Agrecment signed on 2 June 1992. Art. 26 of the Agreement provides that
anti-dumping mcasurcs will not be applied in rclations between the EC and the
EFTA Contracting States in those ficlds covercd by the EEA in which the "acquis
communautaire”, including compctition law, was fully integrated. The application
of this provision may constitute an important indication whether such solution
is viable, as well as have an impact on the theory of international antitrust enfor-
cement. Some proposals hitherto made for such a sys tem under the control of
the GATT arc nevertheless an eminently political issue and their future is at
least as unpredictable as that of national antitrust and trade policies.

139 EC Competition Commissioner SirLeon Brittan expressed his views on the topic in
an Address to World Economic Forum, on 3 February 1992, Davos, Switzerland.
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1. New horizons?

You may be surpriscd about the tile of my lecture: Is there a European pri-
vate international law? Isn’t it true any longer that private intcrnational law is
basically national law, once in a whilc substituted by intcrnational treaties and
conventions? Shouldn’t we lcave this lecture right at the beginning because there
is somebody going to tell fairy-tales about conflict of laws? When I kindly ask
you not to lcave, I can do so, because [ can assure you that no fairy-tales will be
told, that I shall present facts some of which may be familiar 1o you and others
pcrhaps may be new.

1.1. Private international law of continental Europe

Private international law, although being basically national law, can only
be studied scriously on a comparative basis. How and why such comparative re-
search in conflict of laws is nccessary, shall be left aside for a moment. What
1 want to stress now, is the experience that there are some families or groups of
countrics which share the same history, tradition, technique and methodology in
law. Two of these familics are the so-called common law-countrics and the civil
law-countrics. The civil law countrics arc mainly those of continental Europe
from Portugal to Russia, from Greece to Norway. Also Poland forms part of this
law family. This nced not be demonstrated to you. You know it better than I do.
I rather like to point out some common features of private international law in
civil law-countries in order 10 give you some idea of the traditional aspect of
Europcan conllicts law.

In most of the continental Europcan countrics private international law is
codified law, codificd in scparatce statutes as in Poland' or as partof acivil code
as in Germany.? Such a system ol codificd conflicts law has an important impact

* This paper reproduces a lecture given in May 1993 at the University of Warszawa.

! Prawo prywaine migdzynarodowe of 12 November 1965, reproduced in: A. Makarov
(ed.): ..Quellen des Intemationalen Privatrechts, Nationale Kodifikationen™ 184 ~ 195 (1978) (with
German translation): and in: T.M.C. Asser Instituut (ed.): Les Législations de Droit International
Privé 295 =301 (1971) (French translation).

2 Einfithrungsgesetz zum Biirgerlichen Gesetzbuch. version of 25 July 1986, German Bundes-
gesetzblatt 1986, part. 11, p. 1142. Polish translation in: J. P o ¢ z 0 b u t: ,Kodyfikacje prawa
prywatnego migdzynarodowego™ (1991) 75 — 87.
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on the style of reasoning and on the method to deal with problems of conflict of
laws. Whereas the basically uncodified system of the common law is uscd to
argue from case to casc and o find solutions in line with former precedents, the
civil law countrics apply their statutory law on conflict of laws according to the
same or almost the same method with which they apply their civil codes: statutory
rules, systematic arguments, institutional prerequisite and limitations and gencral
principles of law arc uscd to uncover the spirit of a codification and to create
judge-made law ,,modo legislatoris™. Without going into detail of the diffcren-
cesbetween continental-European private international law and especially
American conflicts law, the continental-European style is said to be more tradi-
tional (as the American say) and less chaotic (as the Europeans say).

1.2. Private international law in the European Communitics

The other reason why there can be spoken of ,,Europcan™ private international
law is duc to the fact that within the European Communities also the ficld of
private international law (including the law of intcrnational civil procedure)
has been subject to unifying legislation. You all know that with respect to juris-
diction and enforcement of judgments in civil and commercial matters the Bru-
ssels Convention of 1968% is in force since twenly ycars (since 1973) already
and has been expanded in the meantime to younger Member States of the E.C.#
and also to EFTA countries.® This Convention has unified to a large cxtent the
law of international civil procedure in Western Europe and will finally do so
also in those countrics of Central Europe which have alrecady stipulated asso-
ciation treatics with the E.C. More than that: A huge bulk of case law has emerged
from national courts and the Europcan Court of Justice in Luxcmburg.® This ca-
se law forms a sort of ,acquis communautaire” in the ficld of international civil
procedure.

The other European treaty on conflict of laws is the Rome Convention of
19 June 1980 on the law applicable to contractural obligations.” This Convention
is already in forcc in all Member States of the EC except Portugal and Spain
and even Finland has cnacted a statute very similar to this Convention.® The Eu-

3 Convention of 27 Scptember 1968 on Jurisdiction and Enforcement of Foreign Judgments
in Civil and Commercial Matters, Official Journal of the EC 1972, L 299 p. 32.

4 Cp. Expansion of 9 October 1978 to Denmark. Ireland and the UK., Official Journal of
the EC 1978, L 304 p. 1; expansion of 25 October 1982 to Greece, Official Journal of the EC
1982, L. 388, p.1.; expansion of 26 May 1989 to Portugal and Spain, Official Journal of the EC
1989, L 285 p. 1.

3 Lugano Convention of 16 Scptember 1988 on Jurisdiction and FEnforcement of Foreign
Judgments in Civil and Commercial Matters, Official Journal of the EC 1988, L 319 p. 9.

6 Gerichtshof der Europdischen Gemeinschalten (ed.), Nachschlagewerk der Rechisprechung
zum Gemeinschafisrecht, Serie D: Ubereinkommen vom 27. September 1968 (looscleaf 1990).

7 Official Journal of the EC 1980, L. 266 p. 1. Polish translation in: Poczob u t (supran.2)
161 - 168.

# Cp. the English translation of this statte of 27 May 1988 in /PRax, 407 - 409 (1989).



RECENT TRENDS IN EUROPEAN PRIVATE INTERNATIONAL LAW 307

ropean Court of Justice has not yet becen cmpowered (o interpret this Convention
by preliminary ruling.

Apart from these Europcan Conventions there are several other influences
of Europcan law on transnational matters and activities.” What they have in
common is this: The more a Single Market will be achieved the less conflicts
will be permitted to hamper inter-community commerce.

2. National private international law
2.1. Codifications

Poland has been onc of the first European States which almost 30 years ago
enacted a new statute on private international law.'° Since then twelve other co-
difications of conflict of laws have been promulgated!! and two drafts for new
codes of the same subject matter have been published.'? Except France, Belgium,
Luxemburg, Scandinavia, U.K., Irland and Bulgaria all European countrics have
opted for more or less comprehensively codified conflict rules.

During the last years there is also a decline of some codifications because of
political rcasons. The East German ,,Rechtsanwendungsgesetz” was abolished
when the East Ggerman states introduced the Introductory Act to the BGB in
1991,3 and the Yugoslav statute is apparcntly not longer in force in Slovenia
and Croatia which arc going 10 cnact new codifications.'* I do not know whether
the Czechoslovakian Code is still valid in the Czech Republik and in Slovakia.'s

2.1.1. Main features of codifications

If the modern codifications of private international law can be summarized
at all, some salicnt features should be mentioned.

? Cp. W.-H. R o t h: ,Der Einfluss des Europiischen Gemeinschaftsrechts auf das Interna-
tionale Privatrecht”, 55 Rabels Zeitschrift fiir auslindisches und internationales Privatrecht
624 - 673 (1991).

10 Supran. 1.

"' In historical sequence: Czechoslovakia (1963), Albania (1964), Portugal (1966), Spain
(1974), East Germany (1975), Austria (1978), Hungary (1979). Turkey (1982), Yugoslavia (1982),
West Germany (1986), Switzerland (1987), Roumania (1992). All these statutes, except that of
Roumania, are reproduced in Polish translations in: Poczobu t (supra n. 2).

12 Cp. the Ttalian Schema di articolato redatto dalla Commissione per la riforma del sistema
italiano di diritto internazionale privato, istituita dal Ministero di grazia e giustizia, 73 Riv. dir.
int. 741 (1990); Dutch Schets van cen Algemene Wet betreffende het Internationaal Privaatrecht,
Nederlands Internationaal Privaatrecht (abbr. NIPR) 454 — 476 (1992); Aanpassing van het
Welboek van Burgerlijke Rechtsvordering in verband met de herziening van de Rechterlijke
Organisatie, NIPR 319 — 322 (1993).

3 Cp. Art. 9 of the Vertrag vom 18. September 1990 zwischen der Bundesrepublik
Deutschland und der Deutschen Demokratischen Republik tber die Herstellung der Einheit
Deutschlands (Einigungsvertrag), Bundesgeseizblarr 1990, part 11, p. 889 et seq.

14 As to Croatia cp. K. S a j k o: ,,On International Arbitration in Croatia: Solutions and Open
Issues™, 22/23 Prinosi za poredbeno prouéavanje prava i medunarodno pravo 24 (1991/92).

15 The Statute of 1963 (supra n. 11) seems to be still in force in both states.
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2.1.1.1. Contents of codifications

Most codifications arc much longer than any former statute on private inter-
national law. This may be explained by two rcasons. Some codifications have
also included matters of procedure (jurisdiction, recognition and enforcement
of judgments, bankruptcy, arbitration).'® The main ecxplanation, however, is the
fact that most legislators learnt from the past. On the threshold of a new century
we have gathered the expericnce of hundred years of intensive Icgislation, adju-
dication and writing about matters of private international law. During this time
everybody has become aware that problems are more complicated than thought
of by Pasquale Stanislao Mancini, Friedrich Carl von Savigny, Tobias Michael
Carel Asser, Frangois Laurcnt or by Franciszck Kasparek. The Italian Codice
civile of 1865 containcd ninc articles about private international law.!” The Ita-
lian draft of 1990 has 75 articles,!® almost ten times more than a century ago!
The same can more or less be said of all modern codification of private interna-
tional law in comparison with their predecessors.

2.1.1.2. Idcas of substantive law in conflicts law

We are uscd to distinguish carcfully between conflicts law and substantive
law to be applicd according to references by conflicts rules. These rules are,
according to Continental-Europcan tradition, more or Icss formal, they designate
the law applicable by rather formalistic distinctions. Itis almost a ,law on laws™
and cannot be undcerstood casily. It has been called a kind of ,,Glasperlenspiel”
only to be understood by eccentric law professors.

This characterization is truc of any branch of law which does not qualify as
an ,,Entscheidungsrecht” but rather as a ,, Verweisungsrecht”, not as a set of ru-
les for deciding cascs, but as abunch of rules to designate the rules according to
which a casc should be adjudicated.

Since some time, however, there has been an infiltration of idcas of substan-
tive law into conflicts law. I should like to give three examples.

(1) In order to achicve the cquality of scxes also in private intcrnational law
it is no longer possible to choosc the father or the husband as the dominating
member of the family and to designate the law of his nationality or his domicile
as law applicable to family matters. In order to be ncutral a connecting factor
common 1o both parents or both spouses has to be fixed. This is familiar to you
and the Polish statute on private intcrnational law lives up to this standard.

(2) Another example for the influcnce of idecas of substantive law is the
protection of the weaker party. Whether this goal can be achicved at all in private
international law by special conflict rules is open to question. Despite this, se-
veral conflict of laws codifications provide special rules for consumers!® and

16 This is especially true of the codifications of Hungary, Turkey. Switzerland, Roumania
and of the Italian draft (supra n. 12).

17 Cp. Art. 6 — 12, 100, 102 Codice civile del 25 giugno 1865.

18 Supran. 12.

19 Cp. Art. 5 Rome Convention of 1980 (supra n. 7); § 41 Austrian Statute of 1978; or
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employees.?® In most of these cases the law at the habitual residence of the ,we-
aker person” governs instcad of the law normally chosen for contracts or torts
in gencral.

(3) Finally you can legislate in favour of a certain result which is held to be
achieved and the opposite to be avoided. By choosing alternative connecting
factors you may favour the formal validity of wills®! and contracts in general,??
you may favour the validity of acknowledgments of children,?* the compensa-
tion of certain victims,?* the contracting of marriages® and the dissolution of
marriages.? In all of these cascs you have to determine the contents of several
legal systems until you get a favourable answer by one of them.

2.1.1.3. Exccption clauscs

Since the carly times of private international law the main question, the
»quaestio prima”, has been: Which law should govern a case? As you may have
secn by the influx of ideas of substantive law and by the alternative designation
of the law applicable, today we are not so surc any more that there can be fixed
the legal system which should apply to all cases of a certain kind of law suits.
This sort of uncasiness can also be shown by the advanced differenciation of
various kinds of contracts, torts and other transactions. In order to have a safety
valve for unforescen or hard cases some codifications provide so called exception
clauses (clauscs d’exception, Ausnahme-, Ausweichklauseln) for specific si-
tuations in certain ficlds of law?” or for all cases in general. The gencral excep-
tion clause of the Swiss statute on private intcrnational law rcads as follows:

Article 15

1. The law designated by the present law shall not be applicd when in exceptional
cases, the subject matter is, in view of all the circumstances, only slightly connected
with this law and it shows a much stronger connection with another law.

2. This provision does not apply if partics have agreed on a choice of law.

Art. 120 of the Swiss Statute on P.LL. of 1987. The Swiss statute can be found in Polish translations
in:J.Poczobut ,Zrodla prawa prywatnego migdzynarodowego™, Vol. I, 43 — 96 (1992), and
in Poczobut(supran.2)89-129.

20 Art. 6 Rome Convention of 1980 (supra n. 7); § 44 Austrian Statute of 1978: or Art. 121
of the Swiss Statute on P.I.L. of 1987.

2! Art. 1 Hague Convention of 5 Oclober 1961 on the Conflict of Laws relating to the Form
of Testamentary Dispositions, Conférence de La Haye de droit international privé (ed.), Recueil
des Conventions (1951 — 1988) 49.

22 Art. 9 Rome Convention of 1980 (supra n. 7); § 8 Austrian Statute of 1978; Art. 124
Swiss Statute on P.I.L. of 1987.

23 Art. 20 (1) German EGBGB; Art. 72 of the Swiss Statute on P.I.L. of 1987,

24 Arts. 4 and 5 of the Ilague Convention of 2 October 1973 on the Law of Product Liability,
Recueil des Conventions (supran. 21) 193; Arts. 135, 138 and 139 of the Swiss Statute on P.I.L.
of 1987.

25 Cp. Arts. 43 — 45 Swiss Statute on P.I.L. of 1987.

26 Arts. 1 and 2 Hague Convention of 1 June 1970 on the Recognition of Divorces and Legal
Separations, Recueil des Conventions (supra n. 21) 128 et seq.

27 Art. 4 (5) Rome Convention of 1980 (supran. 7).
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From this example you can casily gather that such a provision is exceptional
in a double mcaning: it provides a relief of uncertain outcome for exceptional
cases and it is in itsclf exceptional by structure, method and result.

2.1.1.4. Choice of law

More than a superficial connection has the exception clause with a very
well known phenomenon of conflicts of laws: the choice of law by the parties or
by a single person. You all know that in matters of contractual obligations the
partics may choose the law to be applicd (art. 25 § 1 Polish statute). Such arule
is familiar to all modern statutes of private international law. New, however, is
that many statutes give unrestricted freedom of choice to the partics cven if the
law chosen has no conncction whatsoever with the contract.?® Also an innovation
to many legal systems is that restricted party autonomy is granted in matters of
matrimonial property law,” in the law of personal names,* the law of succe-
ssions*! and cven in the law of property.?

In all of these situations the legislator thought that in many cases the party
themsclves may designate the law to be applied because they should know what
suits them best. Problems remain: Are they allowed to choose a law only to
some parts of their transaction? May they also choosc a forcign conflicts rule?
May a choice be invalid because of ,fraude a laloi”?

2.1.1.5. General part of conflicts law

This limitation of ,,fraude 4 la loi” brings mc to anothcr problem of all new
codifications. How do they cope with the general matters of private international
law, with qualification, renvoi, incidental question, ordre public, vested rights,
fraude ala loi, forcign public law?

Generally spoken, the modern codes generally do not deal with quali-
fication, incidental question and fraude 4 la loi as problems to be applied in all
circumstances.?® These matters arc oo complicated as to be simplificd by statu-
tory rules. Some problems connected with these ,gimmicks™ can be avoided by
careful legislation, but the main issucs will still be open for discussion.

28 Art. 116 Swiss Statute on P.I.L. of 1987; similar Art. 3 (1) Rome Convention of 1980
(supra n. 7) with some restriction in Art. 3 (3).

29 Art. 3 Hague Convention of 14 March 1978 on the Law Applicable to Matrimonial Property
Regimes, Recueil des Conventions (supran. 21) 229: § 19 Austrian Statute of 1978; Art. 15 Ger-
man EGBGB: Art. 52 Swiss Statute on P.I.L. of 1987.

30 Art. 10 (2) German EGBGB: Art. 37 Swiss Statute on P.L.L. of 1987.

31 Arts. 5, 6 Hague Convention of I August 1989 on the Law Applicable to Succession to the
Estate of Deceased Persons, Recueil des Convenitions (supran. 21) 341; Arts. 90, 91 Swiss Sta-
tute on P.I.L. of 1987.

32 Art. 104 Swiss Statute on P.1.L. of 1987.

33 An exception is the Portuguese Civil Code of 1966 with Art. 15 (qualification) and Art. 21
(fraude 3 la loi), in: Makaro v (supra n. 1) 197 and 199.
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This is different with respect to renvoi and to public policy (ordre public).
Renvoi is, except in Austria and Germany, handled carefully, the ordre public
exception is still to be applied cautiously, but can be extended also to foreign
rules d’ordre public,* and forcign public law may be applicd when foreign priva-
te law governs.3®

2.1.1.6. Favor recognitionis

As alast modern feature of the law of international civil procedure the favor
recognitionis should be mentioned. More than in former times, foreign judgments
will be recognized and enforced abroad. Such aresult can be achieved by different
methods. National provisions of international civil procedure have liberalized
their prerequisites of recognition of forcign judgments and intcrnational con-
ventions do the same (infra 3.1.3.).

2.1.2. Special problems of codifications

2.1.2.1. International conventions

As international conventions mushroom and to a large extent supersede na-
tional conflicts rules, the coordination of international and national sources of
private international law becomes a matter of serious concern. Several codi-
fications did the same what Poland has donc in Art. 1 § 2 of the Polish Statute in
Private International Law: A saving clause in favour of international conventions
makes sure that these instruments prevail irrespective of the fact that they entered
into force before or after the national statute. They simply prevail as international
source or as special provisions (lcges speciales).’

This, however, docs not solve all problems. There are many conventions
which apply erga omnes and leave no ficld of application for national conflicts
rules. The casiest way to solve the entailing problems is to refer to these con-
ventions in the national codification. This has first been done by the Swiss Statute
on Private Intcrnational Law of 1987. To give an example, Art. 93 of this Statute
reads:

»1. For the form of wills the Hague Convention of October 5, 1961 on the Law
Applicable to the Form of Wills applies.

2. This Convention applics by analogy to the form of other dispositions for cause of
death.”

34 Cp., e.g.. Arl. 14 Swiss Statute on P.I.L. of 1987.

3% Art. 7 (1) Rome Convention of 1980 (supran. 7); Art. 16 Hague Convention of 14 March
1978 on the Law Applicable to Agency, Recueil des Conventions (supran. 21) 253, 257; Art. 16
(2) Hague Convention of 1 July 1985 on the Law Applicable to Trusts and on their Recognition,
Recueil des Conventions (supra n. 21) 315, 321 Art. 19 Swiss Statute on P.LL, of 1987.

36 Art. 13 Swiss Statute on P.LL. of 1987.

¥ As 1o this cp. K. S i e h r. ,Ginstigkeits- und Garantieprinzip™. in: Recht und
Rechtsdurchsetzung. Festschrift fir Hans Ulrich Walder™ 409 — 423 (1994).
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Paragraph 1 of art. 93 is a simplc declaration because the Hague Convention
would prevail anyway. Only the sccond paragraph works as a national conflicts
rule. Because the Hague Convention applies only to testamentary dispositions
and not to inheritance contracts the Swiss legislator, instcad of formulating
a separate rule for these contractual dispositions, extended unilaterally the ficld
of application of the Haguc Wills Convention and ordered Swiss courts to apply
the intcrnational instruments ,,by analogy™.

Not all legislators followed the Swiss example. Germany incorporated ver-
batim the Rome Convention of 1980 in arts. 27 - 37 EGBGB. Italy seems to
plan the same for the Rome Convention,? but to refer to Hague erga omnes —
conventions as the Swiss legislator did.*® The Dutch legislator seems to prefer
the Swiss method.*

Besides these technical problems of coordination the new codifications tried
to a large extent to use international conventions as models for the national
conflicts rules and to avoid severe discrepancics between evaluations of cases
governed by international conventions or by national rules.

2.1.2.2. Law of procedure

As it has alrcady been mentioned, many new codifications also include the
law of procedurc. In Switzerland the federal legislator took the chance to unify
the cantonally divided law of international civil procedure. But not only this has
been decisive. It is gencrally recognized now that the law of international civil
procedurc is too important as 10 be Iclt to some scattered rules in codes of civil
procedure.

For these reasons also very special problems of international civil procedure
as bankruptcy and arbitration have been codified in Switzerland and clsewhere.

2.1.2.3. Foreign law

The treatment of forecign law by national courts can be called the matter of
conscience in private international law. Only if it is applied ex officio the same
way as domestic law the equivalence of both sources can be taken for granted.

In many countries such an cqual trcatment has been practiced since many
years. Also some ncw codifications dcal with this matter. In most cases they
want to apply foreign law ex olficio and prescribe some exceplions for pecuniary
claims.*! Even the French legislator has changed the French practice and gave
up the approach of the Cour dc cassation startcd with the arrét Bisbal.*?

3% Arts. 55 et seq. Htalian Schéma (supra n. 12).

3% Art. 40 (1) (Hague Convention on the Protection of Minors), 43 (1lague Convention on the
Law Applicable to Maintenance) Italian Schema (supra n. 12).

40 Cp., e.g., Art. 62 (Hague Convention on the Protection of Minors). 64 (Hague Conventions
of 1973 and 1956 on the Law Applicable to Maintenance), 65 (Hague Convention on Succession)
Dutch Schets (supran. 12).

41 Cp.,e.g. Art. 16 Swiss Statute on P.L.L. of 1987; Art. 2 Turkish Statute of 1982; § 5 Hun-
garian P.L.L. Decree of 1979; Art. 12 Italian Schema (supran. 12).

42 Cass. 11/18 October 1988, 78 RCDIP 368 (1989) = 116 Cluner 349 (1989).
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2.2. Case law

Itis impossible to give a survey of European case law on private international
law. Two remarks should, however, be made. The first remark has to draw the
attention to a European phenomenon which sometimes is not really perceived
and evaluated: Europe is a paradise for conflicts lawyers because there seems
to be hardly any place in the world with so many decisions on private international
law. These cascs are published or at least digested in several national publi-
cations,*® and many specialized law reviews continually report new court deci-
sions. The wealth of international casc law is concentrated in Europe and hardly
in the United States.

The other remark pertains to the influcnce of case law. The new codifications
drew on the expericnce gathered by court decisions and abstained from simple
gencralizations of complex problems. The codifications even leave considerable
scope for future developments and new evaluations. General and special clauses
of exception arc only one cxample for such statutorily recognized openings for
judge-made law.4*

2.3. Legal theory and literature

What has been said about European case law in matters of conflict of laws,
can be repeated with respect to legal theory and literature. As new codifications
and ncw conventions flourish, litcrature on these matters has been as rich as
never before. This literature is, like European case law, more pragmatic than
many American theorics. Authors do not venture to change the whole system
because the Babeocks and Jacksons* happen to have an accident abroad. Authors
rather try to formulate certain exceptions 10 a general rule and thereby maintain
a certain system for legal rcasoning along the lines of European codifications
and their legislative systcmatizations.

“ For Austria, sce: M. Schwimann (¢d.), IPRE, Osterreichische Entscheidungen zum
internationalen Privat- und Verfahrensrecht (1984 and 1991); for Germany. Die deutsche Rechts-
prechung auf dem Gebiet des internationalen Privatrechts [IPRspr.],ed.byJ. Kropholler,
Tiibingen, }.C.B. M o h r (Siebeck); for the Netherlands, Nederlands Internationaal Privaatrecht
{N.L.P.R.], Den Haag, T.M.C. Asser Instituut (since 1983); for ltalyF.Capotorti,V.Star
ace, U Villani,R.Adam.G.Carella,M.Spagnoletti Zeuli andP.Mori:
La giurisprudenza italiana di dirinto internazionale privato e processuale, Repertorio 1967 —

1990 (1991); F.Capotorti,B.Conforti,L.Ferrari Bravo,V.Starace:Lagiu-
risprudenza italiana di diritio internationale privato e processuale, Repertorio 1942 — 1966
(1967).

44 Supra 2.1.1.3.

45 Cp. Babcock v. Jackson. 19 N.E.2d 279 (1963). and the entailing American conflicts
revolution.
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3. European private international law
3.1. Brussels Convention

The Brussels Convention of 1968 on jurisdiction and enforcement of foreign
judgments in civil and commercial matters® is in force in ten Western European
countries and in the version of Lugano also in Switzerland.#” This Convention
has become a Europcan Code of International Civil Procedure of which I should
like to highlight only four important characteristics.

3.1.1. Convention double

The Convention dcals with jurisdiction (Entscheidungszustindigkeit) as well
as with the enforcement of forcign judgments. It is a convention double in contrast
to most other treatics on recognition and enforcement of judgments.

3.1.2. Jurisdiction

For civil and commercial matters the Convention fixes jurisdiction and re-
places insofar all domestic rules on the same subjcct matter. If there is a inter-
national case of civil or commercial law covered by the Convention suit can
only be brought in courts having jurisdiction according to the Convention.

It is interesting to mention that the rule on prorogation clauses (Art. 17) is
more liberally than many domestic provisions of national codes. This is one
example for a trend to treal international commercial situations more liberally
than locally concentrated matters.

3.1.3. Recognition and enforcement

The provisions of the Convention on recognition and enforcement of judg-
ments are exceptional insofar as in many cases jurisdiction of the foreign court
(Anerkennungszustindigkeit) is no more a prerequisite for recognition and enfor-
cement (Art. 26 — 28). This demonstrates a special feature of the Convention: it
tries to imitate a situation in a single statc where the free movement of final
judgments is normal.

3.1.4. European Courlt of Justice

Of utmost importance is that the Europcan Court of Justice has been empo-
wered to give preliminary rulings on the intepretation of the Convention.*® This
is unique because many instruments of intcrnational unification may loosc their
unifying force because of divergent domestic interpretation by national courts.

46 Supran. 3 and 4.

47 Supran. 5.

48 Protocol of 3 June 1971 on the Interpretation of the Convention by the European Court of
Justice, Official Journal of the EC 1978, L 304, p. 97.
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The European Court of Justice breaks this sad tradition by giving binding advice
how to interpret the provisions of the Convention.

3.2. Rome Convention

The Rome Convention of 1980 on the law applicable to contractual obliga-
tions*® has unificd Europcan conflict rules on contracts.

3.2.1. Choice of law

Parties to a contract arc allowed to choose the law to be applied to their
contract (Art. 3). There is only onc limitation to this frecdom: the parties cannot
derogate from mandatory rules of that country with which the parties and the
subject matter were exclusively connccted at the time of contracting (Art. 3
§ 3). This provision, more or less excludes domestic contracts from the choice
of law rules.

3.2.2. No choice by the parties

If the parties did not sclect the law applicable to their contract the law of the
country applies with which the contract ,,is most closely connected” (Art. 4
§ 1). Of coursc such a rule is without any value if the closest connection is not
determined more preciscly. This is done by Art. 4 § 2 which reads as if it had
summarized and boiled down the idca of Art. 27 § 1 of the Polish statute on
private international law: A contract is supposed to be ,,most closcly connected
with the country where the party who is to effect the performance which is
characteristic of the contract has, at the time of conclusion of the contract, his
habitual residence, or ... its central administration.” This provision may be called
a piecc of ,,Europcan legal heritage™. The idea of ,characteristic performance”
dates back to the beginning of this century. It has been advocated by the Institut
de Droit International,*® by Gustav Walker and his draft of 1913 for an Austrian
statute on private intcrnational law,3! has been approved by the Polish statute of
1926 on interstate conflicts and today we meet it again in Eastern and in Western
Europe!

3.2.3. Foreign mandatory provisions

The Rome Convention is rather traditionally drafted with one exception:
Art. 7 § 1 is a provision vigorously debated in all countries. It reads as follows:

»When applying under this Convention the law of a country, effect may be given to
the mandatory rules of the law of another country with which the situation has a close
connection, if and in so far as, under the law of the latter country, those rules must be

4% Supran. 7.

50 22 AIDI 255 (1908).

51 §§ 13, 14 and 15 Austrian draft, in: M akaro v: Quellen des internationalen Privatrechts,
2d ed., Vol. 1 Austria 30a. 32 (1953).
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applied whatever the law applicable to the contract. In considering whether to give
effect to these mandatory rules, regard shall be had to their nature and purpose and to
the consequences of their application or non-appligation.”

To explain this provision in dctail would require another lecture. To sum-
marize it briefly: Forcign mandatory rules may be taken into account even if
these rules do not form part of the forcign law governing the contracts as lex
causae. Several states, including Germany, have declined to introduce this pro-
visions and therefore made the reservation according to Art. 22 § 1 (a). Never-
theless foreign mandatory rules may be and alrcady have been taken account of
by invoking domestic rules of unconscionable contracts.’?

3.3. Other instruments

There are other Europcan instruments having impact on private interna-
tional law. To be mentioned are here the Rome Treaty of 1957 itself, directives
of the Council of Ministers and regulations. Other organizations as the Hague
Conference and the Council of Europe contribute to the unification of law and
will do so in future together with all European countries.

4. Aspects for the future

It is hard to be prophet. What, however, can be given for granted for the
future are threc expcctations: inlernational rclations also in private matters will
increase, create problems and demand for solutions. Second, international
cooperation between all European countrics will intensify considerably on the
platform of international and supranational organization. Finally, also the scien-
tific exchange will beccome normal and will become a ,,characteristic perfor-
mance” for scientific institutions such as universitics and research institutes.

52 Cf. Bundesgerichtshof 22 June 1972, 59 Enischeidungen des Bundesgerichtshofs in
Zivilsachen 83 (Nigeria case).
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1) Selected Jurisprudence of the Supreme Court
and the Constitutional Court Comprising Cases
Connected with Public and Private International Law,
Published in 1993

I. The Judgment of the Polish Constitutional Court of 20 October
1992 (K. 1/92), published in the Jurisprudence of the Constitutional
Court n° 2/1993

The Polish Ombudsman has addressed the Constitutional Court with the
request to recognize that the amended Articles 15 al. 4, 16, 18 and 19 of the
Aliens Act of 29 March 1963 (unified text Official Journal n°® 7/1992, item 30)
are inconsistent with the Articles 87 al. 1, 63 al. 2 and 86 al. 2 of the Polish
Constitution.

The alleged Articles of the Aliens Act are introducing the three new insti-
tutions into the Polish legal system. Thesce institutions are related to the treatment
applied to forcigners by Polish authoritics:

1) the placement of the alicn on the strength of the decision of the Voivodeship
(organ of the local state administration in Poland) in the quarded centre for the
period not exceding 90 days in the case when there is a justified suspicion that
an alien would not obey the decision ordering his expulsion from the Polish
teritory. The decision of the Voivodeship can be passed before, simultanously
or after the decision ordering the expulsion (Art. 15 al. 4 of the Alicns Act);

2) the detention of the alicn during 48 hours by the Police or the Border
Guard, if there is a justified suspicion that he will not obscrve the regulations
governing the life in the guarded centre or that he will leave this centre without
authorisation (Art. 16 al. 1 and 2 of the Alicns Act);

3) the placement of an alien under arrest for the period not exceeding 90
days on the strength of the decision of the Voivodeship passed on application of
the Head of the Police at the Voivode level or of the Commanding Officer of the
Border Guard (article 16 al. 1 and 3 of the Alicns Act).

*
% *

The Constitutional Court has declared that:
1) Art. 15 al. 4 of the Alicns Act is inconsistent with the Art. 87 al. | of the
Constitution of the Polish Republic;
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2) Art. 16 al. 1 and 2 in relation with al. 3 of the same article of the Aliens
Actare inconsistent with Art. 87 al. 1 of the Constitution of the Polish Republic;

3) Art. 15 al. 4, Art. 16 al. 1 and Art. 18 of the Aliens Act are not inconsistent
with Art. 86 al. 2 of the Constitution of the Polish Republic.

*

Reasoning:

Declaring that the alleged Articles of the Alicns Act are inconsistent with
Art. 87 al. 1 of the Constitution of the Polish Republic, the Constitutional Court
has primarily resolved the question of a gencral value. It has recognized that the
provisions of Polish law, and in particular Articles of the Constitution which
concern fundamental rights and frecdoms of Polish citizens are applicable also
to alicns residing in Poland. Such a conclusion is the consequence of the intro-
duction of the new Art. 1 to the Polish Constitution. This article holds that the
Polish Republic is a democratic state of law. The recent amendments made to
the Law on the Ombudsman of 24 August 1991 (Official Journal n° 83/1991,
item 371), which authorize the Ombudsman to control acts of state agencies in
respect of alicns, confirm the reasoning by the Court.

Subsequently, the Constitutional Court has declared that the three new
institutions such as: the placement of the alicn by the decision of the Voivodeship
in the guarded centre for up to 90 days (Art. 15 al. 4 of the Aliens Act), the
detention of the alicn during 48 hours by the Police or the Border Guard (Art.
16 al. 1 and 2 of the samc Act) as well as the placement of the foreigner by the
decision of the Voivodeship under arrest for the period not exceeding 90 days
(Art. 16 al. 1 and 3 of the same Act) constitute the cases when a person is depri-
ved of his liberty.

Art. 87 al. 1 of the Polish Constitution rules: ,,Polish Republic guarantecs
the right to liberty (o its citizens. The deprivation of this liberty is possible only
in cases defined by law. Every detained person should be relcased, if during 48
hours he has not reccived the decision of the Court or of the prosccutor or-
dering his arrest. ,,The Constitutional Court has adopted the position that the
term «arrest» used by Art. 87 al. 1 of the Constitution must be interpreted exten-
sively, and can not be limited only to deprivation of liberty during the criminal
process. Therefore, the decisions of the Voivodeship concerning: the placement
of an alien in the guarded centre, and the arrest in view of expulsion provided
for in Articles 15 al. 4 and 16 al. 1 of the Alicns Act are inconsistent with Art.
87 al. 1 of the Constitution since they give the power to deprive someone of li-
berty to the organ of statc administration, thus omitting the court. As to the
detention of an alien by the Police or the Border Guard for the period not excee-
ding 48 hours the Constitutional Court declares that it is not inconsistent with
Art. 87 al. 1 of the Constitution.

During the proceeding, the Ombudsman has withdrawn the charge that the
alleged Art. 15 al. 4 of the Aliens Act is violating the right to defense provided
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in Art. 63 al. 2 of the Constitution. The Constitutional Court has shared this
opinion dcclaring that Art. 63 of the Constitution refers only to persons accused
during the criminal procedure, which is not the case.

Considering the problem of an eventual inconsistency of Art. 15 al. 4 and
Art. 16 al. 1, 2 and 3 with Art. 86 al. 2 of the Constitution which guarantees the
citizens the right to address all the state organs with complaints and grievances
as well as the right of appcal, the Constitutional Court declared that the alleged
Articles provide for the necessary means of protection of the rights of foreigners
in their application. The decisions of the Voivodeship are falling under the normal
regime of the administrative proccdure which assures to the interested person
the right of appeal to the administrative organ of the higher rank, while Art. 18
of the Alicns Act gives to that person also the right of appeal to the district
court in the event the arrest has been applied without observing the conditions
stipulated in Art. 16 al. 1 of the Law.

The detention by the Police or the Border Guard can be exccuted according
to the rules provided for in the Articles of the Law on Police (Official Journal
n° 30/1990, itcm 179, with posterior changes) and the Law on the Border Guard
(Official Journal n°® 78/1990, item 462 with posterior changes). Both acts gua-
rantee the detained person the protective measures prescribed in the Code of
criminal procedure (Art. 207a). Finally, thc Constitutional Court declared Ar-
ticles 15 and 16 of the Alicns Act compatible with the Art. 86 al. 2 of the Con-
stitution.

The Constitutional Court has also reviewed the regulations included in Art.
15, 16 and 18 of the Alicns Act from the point of view of the international tre-
atics to which Poland is a party. It has considered such an evaluation necessary
because Art. 29 of the the law holds that in the scope of the matters covered by
this act it is recognized that the priority of the international treatics contains
different regulations.

The Constitutional Court has examined Articles Art. 9 al. 3 and 4 of the In-
ternational Covenant on Civil and Political Rights of 16 Dececmber 1966 as well
as Art. 5 al. 3 of the Europcan Convention for the Protection of Human Rights
and Fundamental Frecdoms (ECHR) of 4 November 1950. The Court has declared
that the condition resulting from Art. 9 al. 3 of thc Covenant demanding all the
decisions restricting personal liberty of the person to be issued by the Court of
other persons authorised by Law is not applicable to the case of Art. 16 al. 1 of
the Aliens Act. The rcason of its inapplicability is that the abandonment of the
governed centre by an alicn does not constitute a crime. At the same time, the
Court recognized that the possibility of appcal to the district Court, provided
for in Art. 18 of the Alicns Act, is not consisient with Art. 9 al. 4 of the Covenant
since it docs not guarantee 1o an alicn the immediate sentence given in his case.
Finally, the Constitutional Courtdeclared that the right of appeal resulting from
the alleged Articles of the Aliens Act is inconsistent with Art. 2 al. 3 of the Co-
venant since there arc 100 many delays encountered while justice works its way
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through the instances of the administrative procedure as well as 100 weak control
of the Supreme Administrative Court.

Commentary:

The problem resolved by the Constitutional Court in the presented judgment
is very controversial, based upon the three dissenting opinions submitted by its
judges.

During the last four years Poland has ratified some important international
treaties in the ficld of the international protection of human rights, namely: the
Convention on the Status of the Refugees of 28 July 1951 (ratified by Poland in
1991, Official Journal n° 119/1991, item 515), European Convention for the
Protection of Human Rights and Fundamental Freedoms of 4 November 1950
(ratified in 1993, Official Journal n°®61/1993 item 284) and Protocol Facultatif
to the International Covenant on Civil and Political Rights of 16 December 1966
(Poland acceded in 1991). During the same time the Polish Constitution of
22 July 1952 contained Art. 1 ruling that the Polish Republic is a democratic
state of Law. Consequently, the provisions of the modificd Aliens Act of 1963
should be examined in a contemporary legal situation than totally different than
that existing in Poland before 1990.

It is the sovereign power of each sovercign State to regulate the conditions
of the entrance and stay of forcigners within its territory. On the other hand, the
state is obliged (o obscrve international treaties concluded in this field, to which
it is a party. Espccially, in the present case, Art. 29 of the Aliens Actrefers to
the international treaties ruling that when an international treaty governs the
matter covered by the Alicns Act in a different way than a domestic act, the
provisions of the international treaty should be applied. This is the reason why
the Constitutional Court has considered the consistency of the Art. 15 and 16 of
the Aliens Act not only with the appropriate Art. 87 al. 1 and 86 al. 2 of the Po-
lish Constitution (which normally falls under its competence) but also with Art.
9 al. 3 and 4 of the International Covenant on Civil and Political Rights of 1966
and Art. S al 3 of the Europecan Convention on Human Rights of 1950.

The position of the Constitutional Court that the protection atiributed to the
citizens of a country should be given also to foreigners residing in its territory
is consistent with international standards. In particular, in view of the process
of integration going on in Europc most of the countrics apply a national treatment
to the foreigners. Consequently, the provisions of the Polish Constitution con-
cerning the protection of the fundamental rights of its citizens should be applied
to foreigners.

Undoubtedly onc of the most important freedoms guaranteed by law is the
right to liberty. The guarantces of this frccdom are provided in the Art. 87 al. 1
of the Polish Constitution. According to this regulation the deprivation of this
freedom beyond the limit of 48 hours is possible only in conditions described by
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law and undcr the control of the court. The Constitutional Court has rightly de-
clared that all the three new institutions applicable to forcigners by virtue of the
Aliens Act are in fact the forms of imprisonment and because their application
is executed without sufficient judicial control, they must be considered as a step
back in the ficld of the protection of human rights in Poland.

As to the second charge claimed by the Ombudsman that the new regulations
introduced to the Aliens Act infringe Art. 86 al. 2 of the Polish Constitution,
which guarantces the right of appcal, the appreciation must be different. The
thorough examination of the legal acts potentially applicable in the cases covered
by Art. 15 and 16 of the Alicns Act, that is: the Code of the Administrative Pro-
cedure, the Code of the Criminal Procedure as well as the Laws on Police and
on Border Guard.Art. 2 and 3 of the Aliens Act are not inconsistent with Art. 86
al. 2 of the Polish Constitution.

The Court’s ruling has been an occasion for the Constitutional Court to ex-
press its view on the eventual inconsistency of the alledged Articles of the Aliens
Act with the international treaties. The grounds for this has produced Art. 29 of
that Act. The Constitutional Court has avoided to declare its opinion on the
general problem of the effectiveness of international treaties in the Polish legal
system since in the discussed case it is the Polish Law, namely Art. 29 of the
Alicns Act which refers to international treaties. According to this article when
there is an inconsistency between the Aliens Act and international treaties the
international acts have priority and should be applied. However, the Consti-
tutional Court has rcasonably obscrved that Art. 9 al. 3 and 4 of the International
Covenanton Civil and Political Rights and Art. 5 al. 3 of the Europcan Conven-
tion on Human Rights concern cases when a person is detained or arrested with
the charge of committing a crime while neither of the regulations of the Aliens
Actcontains such a hypotesis. In the case of a crime commitied by an alien, the
only competent organ to try the case would be the independent Court.

On the other hand, there is an inconsistency between the Aliens Act
(Art. 18) and the International Covenant on Civil and Political Rights (Art. 9
al. 4 and Art. 2 al. 3) becausc neither Art. 18 nor any other means of appeal re-
sulting from the internal legal acts in force in Poland give to the detained or
arrested foreigner an effective means of protection which would enable immediate
examination of his case by the court in view of its legality. The method of ad-
ministrative procedure with the supervision of the Supreme Administrative Court
as the main possibility to control the legality of arrest or detention applied by
the non judiciary organs make the ,,way to justice™ much too difficult and will
result in the fact that usually the whole procecding will take place after the
expulsion of the forcigner {rom the Polish territory.
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I1. The Resolution of the 3 Judges of the Polish Supreme Court of 23
April 1993 (111 CZP 7/93), published in the Jurisprudence of the
Supreme Court (OSN) n°® 11/1993, item 199

The Supreme Court answered the two following questions submitted to it by
Voivode Court of Lodz:

1) whether the forcign enterprise which has not got legal personality can be
considered as the subjcct which is capable to draw a promissory note?

2) whether it can be considered valid that the promissory note on which the
order to pay reads: ,,he will pay” instcad of ,,I will pay”, and which at the same
time fulfils all the remaining conditions of the validity of the promissory note?

*
* *

The Supreme Court has passed the following Resolution:

1) The foreign enterprise which hasn’t got legal personality is not capable
to draw a promissory note.

2) The interpretation of the promissory note is not excluded, in particular as
to: the evident writing crrors, the associations between the words, and the conju-
gations and declensions of the words included into the contents of the promissory
note.

Because only the first question is comprising the forcign element, namely
the capacity to draw a promissory notc of the forcign cnterprise exccuting its
economic aclivity on the Polish territory, therefore this first problem will only
be addressed.

Reasoning:

By virtuc of the Law of 6 July 1982 on the rules governing the economic
activity in the ficld of small busincss by the forcign subjects in Poland (Official
Journal n° 27/1989, item 148) the Supreme Court has established that a foreign
economic subjcct not having lcgal personality can be considered as having the
capacity to be a party before the independent court. The source of the above
mentioned capacity is the cconomic activity of this subject.

However, this proccdural capacity does not imply giving to this subject legal
capacity in the ficld of the relations resulting from the substantive law.

The Law on the Bills of Exchange of 28 April 1936 (Official Journal n° 37,
item 282) does not define who can have the capacity to draw a bill of exchange.
The Supreme Court in the Resolution of 7 Judges of 31 March 1993 (III CZP
176/92) has rccognized that this capacity can be evaluated according to the
provisions of the civil law concerning legal personality in gencral. The analysis
of these provisions lcads to the conclusion that the capacity 1o draw a bill of
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exchange is the quality which is possessed by all the physical and legal persons
having legal capacity. As the forcign cnterprisc in the discussed case doces not
have legal capacity, subscquently it ncither has the capacity to draw a bill of
exchange.

According to Art. 33 of the Civil Code the legal capacity of the subject can
result from the notion of the legal person attributed to it by the provisions of
law relating to it. The legislator, whenever he wants 1o create a new legal subject,
says it expressis verbis in the legal norm (e.g. Art. 81 of the commercial code
giving that attribute to the public company). Consequently, since the Law of
1982 governing the economic activity of forcign firms in Poland does not attribute
to them the quality of the legal person — it means that they do not have the
capacity to draw a bill of exchange.

Commentary:

At present, the basic legal source governing the cconomic activity of the
foreign natural and legal persons in Poland is the Law of 14 June 1991 on the
companies with the forcign capital (Official Journal n° 60, item 253). According
to the provisions of this act, the foreign subjects can crcate on the territory of
Polish Republic the limited companies or the joint-stock companies, eventually
they can acquire or take over the shares or stocks in the commercial companies
having their legal scat in Poland.

In the economic relations in our country there are also the foreign subjects
acting on virtue of the Law of 6 August 1982 in the rules governing the execution
of the economic activity in the ficld of small business by foreign subjects in Po-
land (Official Journal n° 27/1989, itcm 148 with the posterior changes). This
Law can be applied to the foreign enterprises which have been established before
31 December 1988 or for which the process of their establishing started before
that date. The principal fcature of all the foreign enterprises acting on virtue of
the Law of 1982 is that they do not have legal personality.

The problem submiticd to the Supreme Court concerned the capacity to draw
a promissory note of the forcign enterprise acting in Poland on the strength of
the Law of 1982. Polish Supreme Curt has recognized that such enterprises do
not have the capacity to draw a promissory note cither in the passive or in the
active form, and in result ncither of them can become debtors (which means:
drawers, acceptors, endorsers or avalers of the bills of cxchange) nor creditors
(which means: payecs or cndorsccs).

This reasoning of the Supreme Court is based on the constatation which was
presented ecarlier by the Supreme Court (reasoning for the Resolution of the
7 Judges of the Supreme Court of 31 March 1993, III CZP 176/92), that the
capacily to draw a bill of exchange can be posscssed only by physical persons
or other subjects, to which the status of lcgal personality was given by the parti-
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cular act. Lack of legal personality of the foreign subject determines in a nega-
tive sense its capacity to draw a bill of exchange.

The position of the Supreme Court can be considered doubtfull. Since 1990
the Polish market of bills of exchange is being restored. Hence, the deprivation
of the important — from the cconomic point of view — group of subjects of the
capacity to draw a bill of cxchange (in its passive and actlive form) cannot be
considercd reasonable. The validity of the obligation incorporated in the bill of
exchange drawn by the forcign enterprisec which does not posses legal personality
status can be evaluated in the light of Art. 8 of the Law of 28 April 1936 on the
Bills of exchange (Official Journal n°® 37, item 282). This provision deter-
mines conditions of the cfficacy of the liability accepted in the bill of exchange
drawn by the representative, and in particular by the plenipotentiary. In general,
it would be difficult to find grounds for the position which assumes that the
foreign enterprise which does not have legal personality status cannot become
the creditor on the basis of the bill of exchange.

In conclusion it should be recognized, that the position of the Supreme Court
presented in the above mentioned Resolution of 23 April 1993 restricts to a lar-
ge extent the legal capacity of the foreign enterprises in Poland.

Fortunately the standpoint of the Supreme Court in the commented Resolution
does notrefler to the most common cnterprises which are present in Poland acting
in the form of the commercial companics with legal personality.

IT1. The Resolution of the 3 Judges of the Polish Supreme Court of
30 December 1992 (III CZP 153/92) published in the Jurisprudence of
the Supreme Court (OSN) n° 6/1993, item 99

The Supreme Court has been requested by the Voivode Court of Opole on
the basis of the Art. 391 of the Codc of Civil Procedure to answer the following
question:

»Whether in the light of Art. 8 of the Law of 24 March 1920 on the Acquisition of
immovable property by the Foreigners, in the tenor given to it by the Announcement of
the Ministry of the Internal Affairs of 4 March 1933 (Official Journal n® 24/1933, item
202 with the posterior changes), a disposal of the immovable property to the foreigner,
who is a son of the owner, requires the permission of the Ministry of Interior given in
cooperation with the Ministry of the National Defense?”

*
* L3

The Supreme Court has passcd the following Resolution:

»The transfer of the property of the immovable to the foreigner, who is the son of
the vendor, requires the permission of the appropriale state organ™.
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Reasoning:

The legal problem solved by the Supreme Court was submitted to it by the
Voivod Court of Opole which in the appcal procedure, had to decide, if the do-
nation agreement concerning the immovable was valid when it was concluded
without the permission of the Ministry of Internal Affairs between the father —
owner of the immovable property and the son who, at the moment of the con-
clusion of the agreement was a foreigner. According to the Law on Acquisition
of immovable Property by Foreigners of 24 March 1920 (unified text: Official
Journal n° 24/1933, itcm 202 with the posterior changes), the acquisition of the
immovable by the forcigner without the adequate permission is void (Art. 7).

In the appeal from the decision of the district Court the claimant was reaso-
ning that Art. 8 of the Law of 1920 contains the exception of the gencral rule
contained in Art. | stating that all transfer of property of immovable demands
prior pcrmission of the State organ, if the buyer is a forcigner. Art. 8 rules that
the permission of the Ministry of Internal Affairs is not necessary when the case
concerns the transfer of property of immovable to the heir. The appeal refers
also to the sentence of the Supreme Court of 13 March 1931 (C. 406/30) which
reads: ,the forcigner who is the heir of the owner of the land can, according to
Art. 8 of the Law of 24 March 1920 acquire land also on the basis of the agree-
ment concluded between the living persons without the prior permission of the
appropriatc authorities™.

Passing its Resolution in 1993 the Supreme Court did not pay attention to
the sentence of the Supreme Courtof 13 March 1931 quoted by the party because
it had not been approved and had never been written among the Rules of Law
before World War 1. At the same time the whole Civil Chamber of the Supreme
Court had given on 10 March 1934 the Resolution (C. Prez. 33/33, Official Co-
llection n® V1/1934, item 354) which rcads that in Art. 8 of the Law 0of 1920 the
term ,transfer of property to the heirs” should be understood solely as the transfer
of the property by the heritage after the death of the owner. In the presented
Resolution of 1993 the Supreme Court has cxpressed the opinion that in the
context of the legal acts actually in force in Poland, the rule of 1934 is still app-
licable and should remain unchanged.

The Supreme Court has in 1993 accepted the reasoning of the Supreme Court
given in 1934. In the inter—war period the Polish lcgal system was not unified
and so the interpretation of the term Lheir™ must prevail the common under-
standing of this notion which explains it as the real and not only potential heirs.
By using the term ,heir™ the legislator has situated the hypotesis of Art. 8 of the
Law of 1920 among the events not depending on the will of the person, that is
among the rules of the law on succession.

Another argument used by the Supreme Court is that Art. 8 of the Law of
1920 is lex specialis to the general rule expressed in Art. 1 of that Law. Hence,
it cannot be interpreted cxtensively. The restrictions on the acquisition of the
immovable property by the forcigners in Poland interoduced by the Law of 1920
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protect the interests of the stale and the limitation of the state control over the
real estatc market must be cxcluded.

Commentary:

The Resolution of the Supreme Court relates to the very controversial pro-
blem, that is to the rules applicd by the Polish authorities to the legal transactions
concerning immovable property when in such a transaction the purchasing party
is a foreigner. The legal act in force which governs such transactions originates
from the pre-war period of the Polish history since it was passed on 24 March
1920.

The basic regulation contained in this Law reads that every transfer of pro-
perty of immovable 1o the forcigner requires the prior permission of the Ministry
Interior passed in cooperation with the Ministry of Foreign Affairs (Art. 1 of
the Law of 1920). Art. 7 of the same Law rules that the acquisition of the immo-
vable property by the forcigner without such permission is void. These provisions
constitute the serious limitation of the liberty on the real estate markert in Poland:
to the forcigner this rule causcs the restriction in the exercise of his subjective
rights in the ficld of civil law, while to the owner of the immovable it constitutes
the public interference in the excrcise of his right of property. Itis evident that
the rulcs of the Law of 1920 apply only in the case when the property is situated
in Poland and when the purchaser is a forcigner.

According to Art. 8 of the Law of 1920 ,,the provisions of the Law do not
apply when it relates to the transfer of the property to the heirs™. The provision
of Art. 8 is unclear. It can only be sure that a forcigner can succeed an immovable
property in Poland without the permission required by Art. 1 of the Law of 1920
after the death of the owner. It is not evident though, if it relates only to inhe-
ritance ab intestato or also to the inheritance by will,

What constitutcs the real problem in the presented case is whether the ex-
ception resulting from Art. 8 applies also to the legal acts concluded between
the living persons. The Supreme Court has expressed twice the opinion that in
such cases the permission is obligatory and so the legal act passed without such
a permission should be considered void (Resolution of the Civil Chamber of the
Supreme Court of 10 March 1934 and the commented Resolution of 30 December
1992). However, the authors are not unanimous in this matter.

First argument against the restrictive interpretation of the Art. 8 of the Law
is that the lctter of this provision leaves room for liberal interpretation. Although
art. 8 uses the word ,transfer” of the property to the heir while talking solely
about the inheritance, it should cmploy the word ,,descend”.

The sccond argument in favour of the enlarging interpretation of Art. 8 of
the Law of 1920 is that there is a general principle that the possibility to conclude
legal acts inter vivos should not be restricted in the cases when they lead to the
effect which could be obtained by inhcritance ab intestato.
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The acceptance of the standpoint that the Art. 8 of the Law of 1920 concerns
also the legal acts inter vivos when the transferce belongs to the group of the
heirs ab intestato would mean that the permission would not be necessary also
in the case when the properly is transferred to the spouse as the result of the
division of the joint ownership of the immovable property or as the consequence
of the division of the community property after the introduction during a maria-
ge of the regime of separation (Art. 52 and 53 of thc Family and Custody Code).

In fact the restrictive interpretation of Art. 8 of the Law of 1920 does not
seem adequate in the new situation created in Poland by the entering into force
on 1 February 1994 of the Agrecment on Association of Poland with the European
Communities and their Members of 16 December 1991 (Official Journal 11/1994,
item 38). This agreement foresecs the abolition of all the existing restrictions in
the acquisition of the immovables by the foreigners in Poland in the ncar future.

EWA SKRZYDLO-TEFELSKA

2) International Treaties Entered into Force
with Respect to Poland in 1993

The list published below comprises the most important bilateral and
multilateral international agreements which became binding on Poland in 1993.
The list includes agrcements concluded on behalf of the Republic of Poland or
the Polish Government, but does not present agreements concluded on the level
of ministers, protocols, plans or executive programs.

The acceptance of international treatics by the Republic of Poland is
accomplished by either ratification or approval. Under the Polish Constitution,
the President has the power to ratify and denounce international treaties. How-
ever, the prior authorization of the Parliament is required for the ratification or
denunciation of trcaties concerning state borders, defence alliances or treaties
which will entail financial encumbrances for the state budget or make necessary
the introduction of changes to Polish domestic legislation.

The Constitution is silcnt as to which treaties require ratification. Pursuant
to the Joint Resolution of the Council of State and the Council of Minister dated
28 December, 1968, the procedurce of ratification should be applicd to the follo-
wing treatics of ,,special importance™:
peace treatics and treaties of friendship, cooperation and mutual assistance;
other treaties of political character;
treatics concerning matiers rcgulated by acts of Parliament in domestic law;
treatics containing regulations different {rom those found in domestic legis-
lation;
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— other treatics by which Poland is committed to apply the procedure of ratifi-
cation in order 1o satisfy the legal requircments of other contracting parties
or if the parties have chosen this proccdure for special recasons.

The Joint Resolution docs not specify which treatics should be subject to the
procedure of approval.

All ratificd treatics arc published in Dziennik Ustaw (Official Journal), an
official journal in which laws and regulations are published. There exists no
official collcction of treatics binding on Poland.

Bilateral treatics have been presented below according to the names and
countries in alphabctical order and the following pattern: title of treaty, place
and date of its signaturc, way of expressing conscnt to be bound by the treaty,
date of entry into force with respect to Poland. Multilateral treatics follow a si-
milar pattern.

Bilateral Treatics

Albania

— Agreement on the reciprocal promotion and protection of investments; Warsaw,
5 March 1993; ratification; 19 August 1993.

— Agreement on cultural and scientific cooperation; Warsaw, 4 May 1993; rati-
fication; 3 July 1993,

Armenia
— Agreement on cooperation in the ficld of trade and commerce; Warsaw,
24 February 1992; approval; 19 November 1993.

Australia

— Agrecment for the avoidance of double taxation and prevention of tax evasion
with respect to taxes on income and property; Canberra, 7 May 1991 ratification;
1 January 1993.

Belarus

— Agreement on the reciprocal promotion and protection of investments; Warsaw,
24 April 1992 ratification; 18 January 1993.

— Treaty on good necighbourhood and friendly cooperation; Warsaw, 23 June
1992; ratification; 20 March 1993.

— Agreement for the avoidance of double taxation with respect to taxes on income
and property; Minsk, 18 November 1992; ratification; 20 July 1993.

— Agreement on civil air service: Warsaw, 8 June 1993: approval; 8 June 1993
(provisionally).

— Agreement on the opcning of a road frontier crossing-point at Bobrowniki-
Bicrestowica; exchange of notes; 26 March 1993,
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Bulgaria

— Agrcement on cultural and scicntific cooperation; Warsaw, 25 February 1993;
ratification; 29 April 1993.

— Treaty on friendly relations and cooperation; Warsaw, 25 February 1993; ra-
tification; 16 Scplember 1993.

Chile
— Commercial agreement; Santiago, 15 October 1991; approval; 26 November
1993.

China
— Agreement on trade and commercial relations: Warsaw, 13 September 1993;
approval; 25 Deccember 1993, '

Cyprus :

— Agreement on the promotion and reciprocal protection of investments; Warsaw,
4 June 1992: ratification; 6 July 1993.

— Agreement for the avoidance of double taxation with respect Lo taxes on income
and property: 4 Junc 1992; ratification; 7 July 1993,

Czech Republic

- Agreement on the delivery of persons across the common state fronticr; Prague,
10 April 1993; approval: 30 October 1993.

— Agreement for the avoidance of double taxation and the prevention of fiscal
evasion with respect to taxes on income and property; Warsaw, 24 June 1993;
ratification: 20 Dccember 1993.

Egypt

—~ Agreement on legal assistance in civil and commercial matiers; Cairo, 17
May 1992: ratification; 21 February 1993.

- Agreementon legal assistance in criminal matters, on the delivery of convicted
persons and extradition; Cairo, 17 May 1992; ratification; 20 February 1993.

Estonia .

- Treaty on fricndly cooperation and Baltic ncighborly relation; Tallin, 2 July
1992; ratification; 6 May 1993.

— Agreement on international road transport; Tallin, 9 September 1992: approval;
30 October 1993.

Georgia

- Agreement on cultural and scientific cooperation; Tbilisi, 20 April 1993; ratifi-
cation; 5 July 1993.

— Agrcement on inter-regional cooperation; Tbilisi, 20 April 1993; approval;
2 Scptember 1993.
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Germany

— Agrcement on inland navigation; Warsaw, 8 November 1991; approval; 4 No-
vember 1993.

— Treaty on the further facilitation of legal turnover pursuant to the Hague Con-
vention dated 1 March 1954 relating to civil procedure; Warsaw, 14 December
1992; ratification; 1 December 1993.

— Agreement on the passage of ships through marine internal waters in the region
of the Uznam Island; Bonn, 17 February 1993; approval; 1 June 1993.

Hungary

— Agrcement on cultural and scientific cooperation; Budapest, 13 October 1992;
ratification; 17 June 1993.

— Agreemcent on coopcration in the ficld of transport services: Warsaw, 5 January
1993; approval; 23 Scptember 1993.

Indonesia

— Agreement on the promotion and protection of investments; Warsaw, 6 October
1992; ratification; 1 July 1993.

- Agreement for the avoidance of double taxation and the prevention of fiscal
evasion with respect to taxes on income; Warsaw, 6 October 1992; ratification;
25 August 1993.

International Organization for Migration
— Cooperation Agrecment; 19 April 1993; signaturc; 19 April 1993.

Isracl
— Agreement on trade and scicntific and technical cooperation in the field of
agriculture and food industry; Poznan, 4 October 1991; approval; 26 April 1993.

Italy
— Agreement on the promotion and protection of investments; Warsaw, 10 May
1989; ratification; 9 January 1993.

Jordan ,
— Agreement concerning air services: Annam, 22 November 1993: 22 November
1993 (provisionally).

Kirgistan

— Agrcement on inter-rcgional cooperation; Warsaw, 5 Junc 1993: signature;
5 June 1993.

— Agreement on reciprocal protection of graves and places of remembrance of
the victims of wars and repression; Warsaw, 5 June 1993 approval; 18 Novem-
ber 1993.
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Republic of Korca

- Agreement concerning a loan financing Teleckomunikacja Polska S.A. (moder-
nization of the communications network of the Opole voivodship); exchange of
notes; 11 February 1993.

— Agreement on the abolition of the visa requircment; Warsaw, 24 November
1993; signaturc; 24 December 1993.

Kuwait
— Agreement on the promotion and protection of investments; 5 March 1990;
ratification; 18 Dccember 1993.

Latvia

— Consular Convention; Warsaw, 17 December 1992; ratification; 20 October
1993.

— Agreement on the reciprocal promotion and protection of investments; Warsaw,
26 April 1993; ratification; 19 July 1993.

Lithuania

— Agrecment on train service across the state frontier; Shestokai, 7 September
1992; approval: 3 January 1993.

— Agrcement for the reciprocal promotion and protection of investments; Warsaw,
28 Scptember 1992; ratification; 6 August 1993.

— Agrcement concerning civil air transport; Vilnius, 27 October 1992; approval;
26 January 1993.

— Agreement on the opening of the fronticr crossing-point at Kalwaria-Budzisko;
exchange of notes; 1 Scptember 1993.

— Consular Convention: Vilnius, 13 January 1993; ratification; 15 December
1993.

— Agreement on legal assistance and legal relations in civil, family, labour and
criminal matters; Warsaw, 26 January 1993; ratification; 18 October 1993.

Luxembourg
— Agrecment on cultural and scicntific cooperation: Luxembourg, 19 March 1990;
ratification; 27 April 1993.

Russia

— Agreement of the avoidance of double taxation with respect to taxes on income
and property; Moscow, 22 May 1992; ratification; 22 February 1993.

— Treaty on friendly and neighborly cooperation; Moscow, 22 May 1992;
ratification; 8 May 1993.

— Agrcement on cooperation of regions in Poland with the Sankt Petersburg
region; Warsaw, 2 October 1992; approval; 15 March 1993.

— Agreement on cooperation in the ficld of science and technology; Warsaw,
25 August 1993; signaturc; 25 August 1993.
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—~ Agreement on the construction of a pipe-line system for transit of Russian gas
through the territory of Poland and on supplics of Russian gas to Poland; Warsaw,
25 August 1993; approval; 21 Scptember 1993,

— Agrecment on cooperation in the ficld of environmental protection; Warsaw,
25 August 1993; approval: 11 November 1993.

—~ Agreement on cooperation in the ficld of culture, scicnce and education;
Warsaw, 25 August 1993; ratification; 15 December 1993.

Singapore

— Agrecment for the avoidance of double taxation and the prevention of fiscal
evasion with respect to taxes on income; Singapore, 23 April 1993; ratification;
25 December 1993.

— Agreement on the promotion and protection of investments; Warsaw, 3 June
1993; ratification; 29 December 1993.

Slovakia

— Agrecment on the replacement of Annex No. 1 to the Agrcement between the
Government of Poland and the Government of Czechoslovakia on cooperation
while inspecting rail and road fronticr traffic, signed in Prague on 8 July 1971,
by an updated Anncx No. 1 to this Agreement: exchange of notes; 14 December
1993.

— Agrecement on the delivery and acceptance of persons at the common state
fronticr; Bratislava, 8 July 1993; approval: 12 November 1993.

Slovenia
— Agrecement on the abolition of the visarcquirement between both states; exchan-
ge of notes: 14 January 1993.

Spain
— Agreement for the reciprocal promotion and protection of investments; Madrid,
30 July 1992: ratification; 1 May 1993.

Switzerland
— Agreement concerning the exchange of professional creating: Bern, 11 June
1993; approval, 29 July 1993.

Thailand ‘
— Agrcement on the promotion and protection of investments; Bangkok,
18 December 1992; ratification; 10 August 1993.

Tunisia

- Agreemcent on the promotion and rcciprocal protection of investments; Tunis,
29 March 1993; ratification: 22 Scptecmber 1993,

- Convention for the avoidance of double taxation with respect to taxes on in-
come; Tunis, 29 March 1993; ratification; 15 November 1993.
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Ukraine

— Agrcement on international road transport; Warsaw, 18 May 1992; approval;
7 May 1993.

— Agrcement on the reciprocal promotion and protection of investments; Kiev,
12 January 1993; ratification; 14 September 1993.

—~ Agreement on cooperation in the field of science and technology; Kiev,
12 January 1993; signaturc: 12 January 1993.

— Agreement on legal relations at the Polish and Ukrainian state frontier and
cooperation and reciprocal assistance in matters relating to the frontier; Kiev,
12 January 1993, ratification; 21 December 1993.

— Agreement on inter-regional cooperation; Kicv, 24 May 1993; approval;
29 October 1993.

Uzbckistan
— Agreement on cconomic cooperation and trade; Warsaw, 10 September 1992;
approval: 29 April 1993.

Multilateral Treatics

— General Agreement on Privileges and Immunities of the Council of Europe
with Protocols (Additional, Sccond, Forth and Fifth); Paris, 2 September 1949;
ratification; 22 April 1993.

— Convention for the Protection of Human Rights and Fundamental Freedoms
(with Protocols No. 2, 3, 5 and 8); Rome, 4 November 1950; ratification;
19 January 1993.

—Protocol concerning the European Conference of Ministers of Transport; Bru-
ssels, 17 October 1953; accession; 30 June 1993.

— Anncxes A and B to thec Europcan Agreement concerning the International
Carriage of Dangerous Goods by Road (ADR); Geneva, 20 September 1957;
ratification: 1 January 1993.

— Europcan Convcention on Extradition; Paris, 13 December 1957; ratification;
13 September 1993.

— Additional Protocol to the Europecan Convention on Extradition; Strasbourg,
15 October 1975; ratification; 13 Septcmber 1993.

— Second Additional Protocol to the European Convention on Extradition; Stras-
bourg, 17 March 1978; ratification; 13 September 1993.

—Protocol revising the Convention signed at Paris on 22 November 1928 relating
to International Exhibitions; Paris, 30 November 1972; ratification; 28 October
1993.

— Budapest Treaty on the International Recognition of the Deposit of Micro-
organisms for the Purposes of Patent Procedure; Budapest, 28 April 1977 rati-
fication; 22 September 1993,

— European Outlinc Convention on Trans{rontier Cooperation between Territorial
Communities or Authoritics; Madrid, 21 May 1980; ratification; 19 June 1993.
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—Protocol on the loss of binding force of the Treaty on Fricndship, Cooperation
and Mutual Assistance signed in Warsaw on 14 May 1955 and of the Protocol
on the prolongation of its validity, signed in Warsaw on 26 April 1985; Prague,
1 July 1991; ratification; 18 Fcbruary 1993.

~ Europcan Convention on Transfrontier Television; Strasbourg, 5 May 1989;
ratification; I May 1993.

— Convention on Biological Diversity; Rio de Janeiro, 5 June 1992; ratification;
29 December 1993.

Declarations

~ Declaration on the recognition of the competence of the European Commission
of Human Rights and the jurisdiction of the Europcan Court of Human Rights;
as of 1 May 1993,

— Declaration on the recognition of the competence of the Commitice against
Torture; as of 12 May 1993.

JOANNA GOMULA



OBITUARIES

Remigiusz Bierzanek (1912 - 1993)

On November 23, 1993 the Polish international law community lost one of
its leading members with the death of professor Remigiusz Bierzanek.

Born in 1912 in Opatéw ncar Sandomicrz, Remigiusz Bicrzanek was educated
in Poznan and Warsaw. He graduated from the Faculty of Law of Warsaw Uni-
versity in 1936, and reccived his doctor of laws in June 1939. His thesis on the
adjudication of the Permancnt Court of Justice was destroyed when a German
bomb hit the printing housc in Scptember 1939,

During the September campaign R. Bicrzanck scrved in the Polish forces. In
1940, after four months of imprisonment, he took up work with the Union of
Co-operative Socicties. There he worked until 1945, and from this time dated
his interest in co-operative issues which found expression in the publication in
1946 of a handbook on co-operative law (which subscquently had many editions
— the last in 1984).

In September 1945 he presented a paper on international emigration as a le-
gal question and received the title of “docent” (associate professor). Thus began
his long and distinguished teaching carecer at the Law Faculty of the University
of Lodz. There, 100, he reccived in 1948 the title of professor, and was in charge
of the chair of international law till 1967. Professor Bicrzanck also served during
this time at the University School of Commerce in £.6dZ as a teacher, dean and
chancellor. In 1967 he was appointcd professor at the Warsaw University where
he taught intcrnational rclations until 1983. Since then he has been professor
emeritus.

For twenty years professor Bicrzanck also worked at the Polish Institute
of International Affairs (1959 — 1978), first as an editor and subscquently being
in charge of the Department of International Relations and International Law.

In 1957 Remigiusz Bicrzanck was clected member of Parliament (inde-
pendent), where he served two terms i.a. at the Foreign Affairs Commission. He
also served for many ycars as a member and president of the Polish United Na-
tions Association, and later on as a member and vice-president of WFUNA,
being elected in 1983 its Honorary President. For many years he had also been
a member and president of the Polish International Law Association Branch.
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His outstanding rcputation as a student and writer in international law was
well known. In 1967/1968 hc was appointed dircctor of studies at the Ecole
Pratique des Hautes Etudes in Paris. In 1974 — dircctor of studies at the Centre
of Studies and Research in The Haag, visiting professor at the University of
Sudbury in Canada (1973), and at the International Christian University in Tokyo
(1976, 1983). He also held lectures at numerous universities all over the world.

Taking profound interest in humanitarian law professor Bierzanck not only
had published books and papers on the law of war and on human rights in armed
conflicts but also took part in the activitics of the Polish Red Cross. He had
been a member of the Board (1979 — 1989), and dircctor of the Warsaw Summer
School of Humanitarian Law (1981 - 1990). Since 1986 he had also been
a member of the Council of the International Institute of Humanitarian Law in
San Remo.

His mastery of many topics of intcrnational law made him an effective par-
ticipant of many diplomatic conferences: the United Nations conference on the
law of sca (1958), conferences of the International Labour Organization (1965,
1966), confcrences on humanitarian law of armed conflicts (1974, 1975), the
United Nations conference on territorial asylum. He represented Poland at the
United Nations Special Committee on Codification of International Principles
on Peaccful Relations among States (1964 —1970). He also lectured as an expert
of the International Labour Organization in scminars on co-opcrative socicties
issues.

Among his numcrous publications onc should mention the following books
(in Polish): The High Scas in Intcrnational Law (1958), The Scttlement of Inter-
national Disputes 1945 - 1973 (1974), Contemporary Intecrnational Relations
(1980), Human Rights in Armed Conflicts (1972), War in International Law
(1982), Studics on the International Community: Sources of International Law
(1991). '

By gencrations of students he has been regarded as mentor and friend. We,
who have been privileged to work with him for long years will remember him
not only as a true scholar but also as an extremely modest and kind person with
a fine sense of humour. Some of us are especially indebted to him for his under-
standing and help which we received during a difficult political period in Polish
history.

RENATA SONNENFELD
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B. CONFORTI, International Law and the Role of
Domestic Legal Systems, Martinus Nijhoff Publishers,
Dordrccht-Boston—London 1993, pp. 207.

Fife years after his lectures at the Hague Academy B. Conforti has published their
updated version. The lectures have concerned several issues of fundamental importance
for the effective implementation of international law within domestic legal systems.

Chapter I examines the question of legal/non-legal character of international law,
and obstacles in the application of international law in the sphere of municipal law (the
doctrines of political question and act of state, non-self-executing character of inter-
national norms, binding force of resolutions of international organizations and an abso-
lute application of the lex posterior principle). A fundamental conclusion of Conforti
seems to be that in fact judges decide upon the application of international law (even
notwithstanding constitutional regulation and political considerations), and that the
implementation of international Jaw in the domestic sphere is the most important factor
of international norms. The former statement goes too far; a margin of freedom of judicial
decision is limited by political factors. This can be observed e.g. in the jurisprudence
of the Polish Constitutional Court and the Supreme Court dealing with the application
of human rights instruments (also in the decisions reviewed in the present volume).

Chapter Il presents different aspects of theory and practice of sources of international
law. The author has used this opportunity to present his views on the contemporary role
of customary law, as this part of his presentation is to a narrow extent connected with
the general topic of the book. He rcjects a concept of customary law as pactum tacitum
because customary rules come into being through different state acts which are not
coordinated (in our opinion, this phenomenon is clearly visible if one takes into account
that acts of domestic agencies of different states have important influence upon the
creation of international customary norms). He criticizes also a concept of persistent
objector; however, he does not indicate how a state objecting to the creation of a cus-
tomary norm could be bound by it against its will (of course, Conforti is right stating
that a persistcnt objector cannot bar the creation of a customary norm). We agree also
with the author’s view that from the point of view of the practice, general rules of inter-
national law are cxclusively a particular form of customary norms. We would like to
point out also interesting comments concerning the position of domestic judges with
respect to treaties violating international law, as well as the competence of municipal
judges to ascertain the invalidity of a treaty on a municipal law level without any inter-
national legal effects.

These considerations are followed by Chapter III discussing problems of enfor-
cement of international law. The author has concentrated upon the limits of internal
enforcement by states connected with the scope of territorial, functional and personal
jurisdiction. In fact he seems to identify the state jurisdiction with a possibility to use
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effective enforcement measures. The only limits of such a possibility are human rights
and the duty not to cause damages to other states (however, the author is extremely
sceptical as to this question; for example he expresses serious doubts as to the importance
of the Lac Lanoux case as precedent in this context).

Chapter 1V is devoted to state responsibility. Conforti seems to accept a position
taken by the ILC excluding fault as a constitutive element of responsibility (according
to him, international practice confirms such a solution). He emphasizes also correctly
that the duty of restitution constitutes the most important consequence of an international
delict; different forms of self-help (including self-defense) are allowed to eliminate the
effects of a violation of international law. Finally, he considers the effects of international
crimes, taking the very existence of such crimes as granted (in our opinion, it is not
clear under contemporary international law).

It is not possible to point out all new ideas presented by Conforti. The problems
discussed and illustrative material (state practice) are extremely interesting. However,
some arguments are bascd on the cffects of EC law within municipal law; in our opinion,
one cannot generalize its importance for the presented problem.

Wladyslaw Czaplinski

CH. TOMUSCHAT (ed.), Modern Law of Self Deter-
mination, Martinus Nijhoff Publishers, Dordrecht-Bos-
ton-London 1993, pp. 347.

The book contains papers presented during a colloquium held in Bonn in August
1992 devoted to recent developments in the ficld of the law of self-determination.
Leading scholars considered different aspects of internal and external self-determination,
a right to secession and human rights including rights of indigenous peoples.

In an introductory presentation Ch. Tomuschat remarks that according to the do-
minant position of authors, prior to the changes in East-Central Europe in 1989 the
right to self-determination was considered in international instruments almost exclu-
sively in a colonial context. The reunification of Germany and the dissolution of the
USSR and Yugoslavia have led 1o an increase of claims towards self-determination.
However, the world community is reluctant in recognizing the claims by different ethnic
groups to create separate states in a way of sccession. Even if creation of states cannot
be subjected to review from the point of view of legality, international law can elaborate
criteria of recognition of claims for self-determination. Finally, the author states that
different ethnic groups cannot be treated as peoples as soon as a state in their territory
has been created. However, in our opinion the last statement is more of political than of
legal character, as it is very difficult to draw distinction between a people as subject of
self-determinations and a minority cntitled to autonomy.

Several speakers (D. Murswick, O. Kimminich, A. Eide) have dealt with the right
to secede. D. Murswick has referred to his own distinction between an offensive and
defensive sclf-determination. He has emphasized a great importance of the rights of
peoples to protect their identity (erery attempt against this identity should be treated
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as a violation of the right of self-determination). He has analysed an international le-
gal writing and concluded that the claim to self-determination can be justified only in
exceptional cases. However, the author’s thesis is controversial in the light of his own
presentation of the Yugoslav conflict (it is difficult to prove that the claims of Cro-
atia and Slovenia have been really justified by the scope of Serbian domination).
O. Kimminich has accepted the right to secession when the rights of an ethnic group
are consistently and manifestly violated by a state of residence; however, he has not
indicated any convincing criterion of legitimity of secession. In fact, legality of a claim
depends upon its acceptance by the international community (which is reluctant in
supporting self-determination by the recognition of new states). For this author, as
well as for the others (P. Thornberry, A. Rosas, J. Salmon), internal self-determination
(understood as the right to democratic government in general, and as an autonomy and
federal form of government with respect to minorities) is as important as external self-
determination.

D. Sanders has presented the situation of indigenous peoples under international
law. He has concluded that in fact there is no difference between such peoples and mi-
noritics, as the states are not willing to recognize their special status. The same view
has been presented by G. Alfredsson who has emphasized that indigenous peoples are
entitled exclusively to internal scif-determination (even the actual works in the
framework of the UN do not change the situation).

The paper by A. Eide corresponds with the opinion by O. Kimminich and indicates
that there is no dispute as to the existence of the right of self-determination, but exclu-
sively as to its scope (contemporary international law protects the stability of existing
states). It contains also some critical remarks on the position of international communit-
y towards Yugoslavia. Finally, J. Frowein accentuated that though self-determination
was an important principle of international law, it was not accepted as jus cogens and
could not be opposed to other principles of international law aiming at the preservation
of international pecace and sccurity.

Wiadyslaw Czaplinski

W. CZAPLINSKI, Skutki prawne nielegalnego uzy-
cia sily w stosunkach mi¢dzynarodowych [Legal Effects
of lllegal Use of Force in International Relations], Agen-
cja Scholar, Warszawa 1993, pp. 233.

The book written by Dr. Czapliniski pertains to one of the most significant issues in
contemporary international law — to legal effects of use of force. This issue has been
constantly acquiring attention of international lawyers during the interbellum period
and immediately after WW II. Lack of violent acts in Europe after that time has caused
that this problematic issue attracted relatively less attention. However, new developments
on the former Soviet and Yugoslav territories, although most regrettable for obvious
reasons, have reactivated interest of lawyers in the said area. For these reasons, the
book by Czaplinski corresponds very well not only with interests of legal doctrine, but
also (and mainly) with needs of states’ practice.
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The book consists of a gencral introduction discussing main legal vocabulary of
international responsibility of states and individuals, and three main parts describing,
history of formation of rules on prohibition of use of force and on notion of aggression
in international law, forms of state responses to acts of aggression and other means of
use of force, and forms of intcrnational responsibility of states respectively. The final
chapter concerns penal responsibility of individuals for committing crimes against peace.

The author makes extcnsive use of state practice and jurisprudence of international
courts and arbitral tribunals, paying comparatively less attention to theories developed
by other writes. This particular fecaturc makes the whole book very well anchored in
authenticity of past and present international relations, which in turn fits properly into
the needs of our times.

Another feature worth mentioning (also stressed by the author in the preface) is
that the concept of the book has been initially formed and subsequently developed during
the author’s studies of various problems of Polish—-German legal relations. For that
reason, practice related to responsibility of Germany after the two world wars, and to
reparations imposed on that state, plays significant role throughout the whole book.
Czaplinski, however, carcfully weights and balances cases and examples of state practice,
and the book does not create impression of being one-side oriented.

History of formation ol legal principle prohibiting use of force in international
relations shows that while all are willing to accept this principle on high level of
abstraction (with possible exception of contestants of international law as such, like
certain terrorist groups or religious fundamentalists), much less agreement is achie-
ved as regards application of this principle in concreto. Czaplinski rightly points out
(p. 21) that use of multiple terms, like war, acts of war, de facto war, intervention, mi-
litary intervention etc. has contributed to dilution of the said principle. No wonder that
the states concentrated then on defining the notion of aggression in international law,
attempting that way to extract more precise rights and obligations from the general
principle.

Czaplinski discusses contents of both the London Conventions of 1933 and the Ge-
neral Assembly resolution No. 3314 (XXIX). In that context he stresses ambiguity of
certain parts of the GA resolution. One may add here a comment that from perspective
of art of legal drafting, the formulation of the resolution constitutes rather a step back
than forward, if compared with the London Conventions. The author adds, however,
the interesting observation that the resolution has not intended lo create a final legal
catalogue of acts constituting aggression (containing an open clause allowing the
Security Council to qualify other acts as the aggression), but, instead, its purpose has
been limited to provide certain guidance for the Security Council to take political deci-
sions (p. 34). As a consequence, the Security Council is able to decide on action under
Chapter VII of the UN Charter without necessity to identify an aggressor (p. 36).

Discussion of forms of responses of states for use of force begins with the author’s
analysis of the notion of sclf-defence. In this context, two issues merit for particular
atlention: s.c. anticipated sclf-defence, and collective self-defence. As 1o the former,
analysis of states’ practicce (particularly UN resolutions pertaining to acts qualified by
performers as sclf-defence against imminent threat of armed attack) shows that legality
of that behaviour has rather not been accepted (pp. 56 — 58), although there are some
cases to the contrary. Collective sclf-defence is understood in the book along the lines
drawn by the ICJ in the Nicaragua (Merits) judgment.
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Further on the author discusses countermeasures applied by the League of Nat-
ions, United Nations and other organizations. Sanctions (this term being restricted
to actions undertaken within framework of international organizations) are interpre-
ted by Czaplinski as acts dirccted at termination of acts of force, and as such are sepa-
rated from the issue of responsibility for unlawful use of force. The former aims at ce-
ssation of illegal situation, the latter one at liquidation of effects of such illegal act (pp.
62 — 64). With respect to legal means taken against Iraq after its invasion of Kuwait,
the auth or joins other writers qualifying that action as collective self-defence under
Art. 51 of the Charter, and not UN sanction under Chapter VII. The fact that the military
operation was carricd out without any effective UN control is stressed as decisive argu-
ment (pp. 86 — 88).

The most interesting part of the book discusses forms of international respon-
sibility of states. Czaplifiski starts with description of basic forms of responsibility
for any violation of intcrnational law (restitution, compensation, satisfaction), and then
places these forms against the background of illegal use of force. However, his comments
on notions of jus cogens and actio popularis are sct forth in the context of international
crime as defined in Art. 19 of ILC Draft Articles (Part One) on state Responsibility.
The Draft of the International Law Commission differentiates regimes of responsibility
for violating essential norm of international law, and violations of other norms. The au-
thor points out that this differentiation boils down to establishing a separate (more
stringent) regime for violation of a peremptory norm of international law.

However, the notion of jus cogens is not finally settled in contemporary international
law. While Vienna Convention on Law of Treaties has introduced this concept into po-
sitive realm of international law, it is still controversial whether the notion of jus cogens
has acquired already recognition as part of customary law. Logically, the notion of jus
cogens cannot have status inferior as the jus cogens rules themselves. Otherwise uni-
versal recognition of principles of qualification of norms may be impaired. On the other
hand, peremptory rules must by their very nature be customary norms (p. 161), because
otherwise their character would be dependant upon universal participation of all states
in a relevant convention. As a result, Czaplinski stresses that this whole concept is still
controversial (pp. 164 — 165).

The ILC Draft states that committing an international crime affects any and all
states. Author of the book rightly stresses that this may mean that either any state is en-
titled to claim its rights as affected by an international crime, or such right is granted
only to the international community acting as a whole (p. 184). Acceptance of the latter
concept is hampered by the fact that there is no procedure through which the world
community may present its claim related to responsibility. Chapter VII of the UN Chap-
ter, as it has been shown in the preceding part of this book, does not deal with respon-
sibility, but with countermecasures.

Lack of actio popularis in present international law means that only a state that
has a legal interest may validly claim responsibility of another state. In other words,
the international crime should be understood as a violation of an international norm
binding erga omnes. Czaplinski trics to structure international rules, putting norms
erga omnes as embracing the jus cogens rules (if any exist at present), and international
crimes being the fraction of the latter (p. 189). He admits, however, that this catego-
risation does not fit very well into system of Part Two of the ILC Draft. Although this
is not explicitly spelled out, a reader gets an impression that the author is sceptical
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about the whole concept of extracting international crimes being cause for special regime
of state responsibility. One should note that the whole book proves that this scepticism
is well founded.

At the end it should be stressed once again that the book is extremely useful to
assist in international legal description of contemporary international relations pertai-
ning to the use of force. The author’s concentration on state practice makes the book an
effective tool not only for scholars, but mainly for diplomats and other practitioners of
public international law.

Rudolf Ostrihansky

CH. CHINKIN, Third Parties in International Law,
Clarendon Press Oxford 1993, pp. 385.

Bilateralism is a dominant feature of international law. The traditional position of
third parties has been expressed by a rule pacta tertiis nec nocent, nec prosunt. However,
exceptions to this rule can be found, and with respect to several aspects the discussions
on the role of third parties in international law is more and more vivid. Ch. Chinkin
examines recent developments concerning the position of third parties in the law of
treaties, in the judicial settlement of disputes, and in the law of armed conflicts and
state responsibility.

Chinkin has started with development and exceptions to the rule pacta tertiis. She
shares a view that certain multilateral treaties (in particular those establishing territorial
regimes) can be effective erga omnes (she refers in this context to the Antarctic Treaty
and the UN Convention on the Law of the Sca); however, she avoids a fashionable
notion of opposability. Surprisingly, she does not consider in a detailed way Article 60
of the Vienna Convention on the Law of Treaties, neither the problem of third states in
the law of state succession. Then she moves to the problem of law of international or-
ganizations and tries to answer the question to what extent the member states of the
organization should be treated as third partics with respect to it. An interesting theoretical
analysis of the position of non-member states in the light of Chapter VII of the UN
Charter is not followed by the study of a rich practice in this field (in fact, references or
non-references to international practice belong to rare weak points of the presented
volume). Finally, Chinkin investigates problems concerning the position of individuals
as third partics to human rights treaties. She has restrained her study to the practice of
the Commonwealth states, leaving aside the whole complex of individual complaints
under the European Convention for Human Rights.

Considering problems dealing with an intervention before the ICJ, the authoress
presents the conditions of admissibility of intervention, without analysing particular
aspects (while e.g. the notion of a legal interest is not quite clear). Then she passes to
the rights of the intervening state, and she accepts the decision of the ICJ in the Salvador
v. Honduras case that an intervenient cannot claim material (pecuniary) reparation.
She indicates also that the Court usually is not very willing to accept intervention,
probably because of Article 63 of the Statute (according to which the protection of third
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parties by the Court ex officio should be sufficient). It is surprising that Chinkin does
not consider the problem of an admissibility of actio popularis (proceeding in a public
interest). She concludes that the intervention plays much more important role in the
proceedings on regional level than before the World Court.

The third part of the book refers to the law of armed conflicts. Neutrality has been
traditional position of third states. However, it is no more accepted if the Security Council
undertakes enforcement measures according to Chapter VII of the Charter. In fact, the
Security Council avoids to declare the existence of aggression, what makes the support
for a victim of aggression impossible (such 2 position by the authoress is correct because
there is a general agreement among authors that any form of collective enforcement
action — except a collective self-defense — can take place exclusively upon the acceptance
by the Council). In the end Chinkin has considered the conditions of such an action. It
is interesting that she has not mentioned a humanitarian intervention (or, generally, an
intervention in order to protect human rights) which is the most frequent form of
collective (or — more often — unilateral) action by third states.

We have pointed out numerous advantages and some disadvantages of the book
(the balance sheet is decisively in favour of the former). We can recommend it to every
international lawyer as the best study of the position of third parties in contemporary
international law.

Wiadyslaw Czaplinski

T. GADKOWSKI, Odpowiedzialnos¢ mig¢dzynaro-
dowa paiistwa za szkode jgdrowa [International Liability
of State for Nuclear Damage], Poznan 1990, pp. 190.

The book of Tadeusz Gadkowski is certainly the first in-depth study of the issue in
Poland aiming to find out the specific features of international liability of state for nu-
clear damage as an institution of public international law. The issue is presented on the
broad background of difficult questions of international responsibility of states for
wrongful acts and for injurious consequences arising out of acts not prohibited by in-
ternational law.

The author rightly emphasizes the weakness of the institution of international res-
ponsibility of states as such, as well as a thesis of its customary or based on general ru-
les of law character, especially the weakness of its enforcement due to lack of actio
popularis in international law (author recognises only its in statu nascendi character —
it seems that he finds out the further evolution of this institution as useful). He also
sees no remedy in doctrinal concepts of international community as passive subject of
responsibility. Nevertheless, he shares the view that some general rules of international
responsibility governing relations between the neighbouring states exist in contemporary
international law and they might apply to nuclear damage as well, but he warns against
their automatic application. In his opinion nuclear damage possesses very specific
features requiring some medification of rules of responsibility of states applicable to it.

The necessity of establishing of a such institution is stemming from several reasons.
The transfrontier environmental pollution caused by nuclear damage has much broader
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and incomparable to any other form of pollution effects as to the area (effects distantiae
loci) and time (effects distantiae temporis), to the health of the people, their property or
environment. The sole activity scems also specific since it does not belong, according
to Gadkowski, to the category of ultra-hazardous activitics. He opposes the view express-
ed by some authors that the provisions of the Convention of 1972 on the responsibility
for damage caused by space objects might be applied mutatis mutandis to the liability
for nuclear damage. He warns once again against any automatism in that field and refers
to the law of the sea where the specific requirements of the character of nuclear damage
were noticed and resulted in the Brussels Convention of 1962 on responsibility of persons
exploiting ships using nuclear fuel. Also the survey of the existing treaties referring
directly or indirectly to nuclear activity incline the author to the conclusion that a new
convention on liability for nuclear damage should be claborated in the nearest future.
He discusses the Convention on the long-range transboundary air pollution of 1979,
Convention on notification of a nuclear accident, Convention on assistance in the case
of a nuclear accident, Convention on assistance in the case of a nuclear accident or
radiological emergency, both of 1987, noticing their limited scope. The conventions
create the obligations of states to prevent, to inform, to consult, but avoid the question
of liability for nuclear damage.

The lack of conventional provisions on the subject-matter as well as insufficiency
of building liability for nuclcar damage on principle of territorial sovereignty or good
neighbourhood, mostly because of peculiar character of the discussed phenomenon, are
further reasons speaking in favour of author’s thesis.

The above-mentioned conclusions allow Gadkowski to formulate prerequisites,
principles and legal consequences of international liability for nuclear damage. Accor-
ding to him, the cxistence of transfronticr material damage due to nuclear accident and
casual nexus between two of them are essential prevequisites. The compensation of da-
mage is scen by the author in a very broad manner and comprises damnum futurum,
lucrum cessans, lucrum separatum, but he rightly expresses scrious doubts as to the
compensation of preventive measures taken by the concerned state. He states that classic
concepts of evaluation of damage should not be applied to liability for nuclear damage,
especially the Trail Smelier criterion of a substantial injury (substantial transfrontier
damage), or civil law concepts of causality. He postulates de lege ferenda the acceptance
of the standard of absolute liability for any activitics involving the use of nuclear energy.

The last Chapter is devoted to civil liability for nuclear damage. The author presents
and discusscs here fundamental regulations of international law and the municipal law
of selected states (with special reference to Polish nuclear law) and formulates interesting
de lege ferenda remarks also in this ficld.

The book is an intercsting study of one of very current and important issues of in-
ternational law, broadly discusses doctrine of international law (including theories
presented by Soviet or former Eastern Germany writers), the work of the ILC and views
presented by Polish representatives in different international fora on the subject. Ideas,
remarks and thesis cxpressed by Gadkowski arc interesting, though one may not entirely
share his views.

Anna Wyrozumska
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W. GORALCZYK, Obszary morskie i ich delimita-
cja [Maritime Areas and Their Delimitation], Wydawnic-
twa Uniwersytetu Warszawskiego, 1993, pp. 128.

The legal problems connected with the delimitation and uses of the sea areas have
always presented an interesting field of consideration for international lawyers. First of
all, because the law of the sea had and still has to provide an answer to some of the
most challenging issues faced by the international community, and secondly, because
the regulation in question has to accommodate different, sometimes contradictory,
interests of individual states and at the same time this law has to give recognition to the
common interest of international community. In other words, the law of the sea reflects
the approaches and expectations of states, interpreted mainly from the point of view of
their own national interests, with respect to economic, military and other uses of the
areas in question, as well as aims at the protection of common interest of the community
in order to secure the implementation of common goals.

The book by Prof. Wojciech Goralczyk offers a comprehensive presentation of most
significant issues relating to the uses and the delimitation of sea areas. It is structured
in three parts. Part One ,,General Problems”, covers the following topics: (a) the relation
of the law of the sca to the domestic law of particular states; in this respect, the relevant
domestic regulations must be in accordance with the principles of international law
but, as stated by W. Géralczyk, international law does not determine the manner in
which the municipal legal order is to be harmonised with international principles;
(b) the sources of the international law of the sea — this chapter discussed the importan-
ce of international custom and international conventions as the source of rights and
obligations of states; (c) contemporary changes in the law of the sea — this part presents
the changing approach to the law of the sea, which resulted in delimitation of the freedom
of the seas due to technical, economic and political reasons (pages 15 — 16) and finally,
(d) Third Conference on the Law of the Sea ~ in this part the history and the infiuence
of this Conference of the Law of the Sea upon a contemporary regulations (both treaty
and customary) is presented.

Part Two of the book — entitled ,, The Maritime Areas” — analyses the basic legal
issues relating to the use of the sca arcas having a different legal standing from the
point of view of international law. Thus consideration is given to the territorial sea,
contiguous zone, exclusive fisheries zone, continental shelf, exclusive economic zone,
the high seas and the deep seabed as well as to issues arising out of the use of straits
and sea canals. The presentation of the legal status of each of the above mentioned
areas includes the historical perspective, basic rights and obligations of actors involved,
and the regulations of the Republic of Poland (where applicable) in force with respect
to such areas. The detailed analyses of problems discussed in this part of the book
would exceed the framework of the present review. However, attention should be given
to this part which refers to an exclusive economic zone (EEZ). The author points out
that this concept, in its essence, reflects an attempt of the developing countries (mainly
Latin American and African states) to equalise economic differences by the new legal
institutions (page 58). Thus the rights recognised in this zone are primary of economic
nature (page 61). The author correctly indicates that the main theoretical legal problem
here is that of legal status of exclusive economic zone, for the acceptance of this zone
as being of sui generis nature may present a source of conflicts between coastal and
other states as to the exact scope of respective rights and obligations.
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Part Three of the book — ,, The Delimitation of Sea Areas™ — discusses the techniques
of establishing of a baseline, problems relating to the determination of the breadth of
the different sea areas (e.g. territorial sea) as well as legal issues connected with islands
and artificial structures on the sea. This part of the book is based not only on the relevant
international norms (both treaty and customary) but also makes references to the relevant
judgments of International Court of Justice as well as to the practice of selected states.

Generally speaking the most recent work of Professor Géralczyk presents
a comprehensive guide through the complicated issues of the law of the sea, in the
wide meaning of this term. Any reader, whether a student or a scholar of international
law, will find in this book not only the analysis of the basic provisions and concepts of
the law of the sea, together with the evaluation of an impact of these concepts on the
relating rights and obligations of actors, but also the indication of how these provisions
should change in order to meet the changing aspirations. The selection of issues to be
considered is always a difficult choice for an author. Thus one may argue that problems
relating for example to the protection of the marine environmental should be given
more attention for as a consequence the coastal states received a substantial freedom of
unilateral action with respect e.g. to forcign ships. It seems, however, that the aim of
this book was not to discuss in dctails all the problems of the law of the sea but rather
to present or indicate legal issues of most significant importance. The reader is
introduced not only to the basic legal instruments, but is also presented with their history
and impact upon the states interaction with respect to the areas in question. However, it
is strongly suggested that in order to accommodate the needs of foreign readers the
book should be supplemented with an English summary. In its present form the book is
available only to Polish speaking persons.

Ryszard Hara

J. KRAMER (¢d.), Foderalismus zwischen Integra-
tion and Sezession. Chancen und Risiken bundesstaat-
licher Ordnung, Nomos Verlagsgesellschaft, Baden Ba-
den 1993.

Political events of recent years, in particular in Central and Eastern Europe, have
caused a growing interest for a federalism and phenomena connected with it, like de-
centralisation or democratisation. These problems have been investigated also by Polish
authors.!

The problem is so important that the German Institute of Research on Federalism
has been created in Hannover (FRG).2 The creation of the Institute was accompanied by
an international symposium Federalisin between Integration and Secession. Materials
of this symposium have been published in the reviewed volume. A common denominator

V'Cf.L.Janicki: Federalizm i jego aktualne aspekty, 48 Przeglqd Zachodni 3 - 23 (1992),
and the authors quoted by him.
2 Deutsches Institut fiir Fér Féderalismusforschung e.V.
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of the studies is the problem of chances and risks of federal systems. This problem has
been considered by 17 authors coming from various countries, in five sections: creation
of federal states, dismemberment of such states, and their transformations through con-
flicts, consensus and integration. The research concerned not only existing or dissolved
federal states (Yugosiavia, the Soviet Union, the Czecho-Slovak Federation, Belgium,
Canada, Austria, the FRG, the USA, Australia and Switzerland), but also decentralized
unitary states (Spain, Italy). The first part of the book dealing with the problems of
these states, contains also a Polish presentation by J. Ciemniewski. The author discusses
from the perspectives of 40-year-long centralist government system and of the European
Communities the problem of regionalisation, introduced by the seif-government on the
local level.

We would like to indicate the conclusions of the book, according to which growing
trends towards decentralisation in the world can be resolved on four planes. The first
stage is the decentralisation on a communal level. It should constitute a basis for the
second stage: different forms of regionalism within a unitary state. The third stage is
federalism, -and the fourth one — separatism. Separatist tendency can be observed in
Belgium and Canada, not to mention the former Yugoslavia. One should refer here to
a controversial problem of secession of a federal unit, which has not been discussed in
the reviewed volume, and which is still contested by the contemporary legal writing
and political practice. An example of Biafra can be referred to in this context.

It is clear — and it has been emphasized also in the reviewed book — that the trends
towards federalism are accompanied by opposite unionist trends. This leads to aparadox:
there exist federal states which are highly centralized (the USA, Germany), and unitary
states which are decentralized (Italy, Spain).

The book constitutes an important contribution to the research on contemporary
state structures.

Lech Janicki

P. DARANOWSKI, Migdzynarodowa ochrona praw
obywatelskich i politycznych in statu nascendi. Miedzy-
narodowy Pakt Praw Obywatelskich i Politycznych [In-
ternational System for Protection of Civil and Political
Rights in Statu Nascendi. International Covenant on Ci-
vil and Political Rights], University of £6dz Publishing
House, £.6dz 1993, pp. 282.

The Daranowski’s book is the first, in the Polish literature on international law of
human rights, monograph concerning exclusively the International Covenant on Civil
and Political Rights. Tt is also the first work in which the law based upon this treaty is
perceived so completely: the writer considers the International Covenant norms, related
norms of the Optional Protocol and the rules of the Provisional Rules of the Procedure
dealing with the Human Rights Committee as well as the practice of this Committee
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connected with state reports, General Comments and individual communications system.
The analysis is restricted to the period of twelve years (1976 — 1988).

The main goal of the Author is to answer two questions: 1) what is the normative
effectiveness of application of the Covenant on Civil and Political Rights for the protec-
tion of these rights in the legal order of a Party? and 2) what is the role of international
implementation mechanisms in the stimulation of this mechanisms?

The Daranowski’s book is divided into five chapters. The first and the last of them
are of theoretical value. This kind of considerations has great importance for the book
and is closely interrelated with dogmatic considerations which occupy the other three
chapters. Thus, the theoretical parts of this book make a clasp fastening the dogmatic
ones.

The beginning chapter deals with the treaty source of the international protection
of civil and political rights. It consists of two parts. In the first part the author suggests
that only a treaty is the real source of international obligations in the field of human
rights. He proves this thesis analysing the place of human rights in customary interna-
tional law (including the problems of jus cogens and obligations erga omnes), the
relationship between human rights and Art. 2 para. 7 of the UN Charter, the question of
the applicability of the principle of reciprocity to human rights area, and, finally, the
treaty source of human rights obligations while studying the judgement of the ICJ in
the Nicaragua Case.

The author is right that treaties are the basic source of human rights obligations,
but he is wrong when he excludes totally de lege lata customary international law. In
my opinion, we can speak about customary law obligations to a small extent on the
universal level (the most, if not all, of the rights enumerated in the art. 4 para. 2 of the
Covenant benefit of such a protection) and to a larger extent on the regional (e.g. African
and American regions) and, perhaps, on bilateral levels. We cannot exclude either that
under the influence of the normative and widely accepted treaties, like the International
Covenants, customary international law will emerge. Obviously, the question of custo-
mary obligations in the domain of human rights is still open, but we cannot completely
disregard this problem.

The second part of the first chapter has an introductory character. Namely, one
describes there the problem of conceiving a human right as a legal norm and touches,
in general, the international mechanisms of implementation of the human rights
guaranteed by the Covenant which are developed in the next chapters of the book.

The first of the dogmatic parts of the Daranowski’s monograph is devoted to the
state reports procedure provided especially in the Art. 40 of the Convenant. One examines
this question considering step by step the travaux préparatoires, the diffe-
rent kinds of reports, the General Comments as a result of the work of the HR Committee
on them. One also writes about the place of state reports on the background of the pro-
blem of cooperation of the Committee with UN specialised agencies. Daranowski rightly
remarks that the Covenant differs only between initial, subsequent and ad hoc reports.
The achievement of the HR Committee is distinction of periodic reports and development
of the so-called supplementary reports. The author correctly underlines different nature
of distinct reports and their different functions. Furthermore, he shows in an interesting
manner the consequences of a failure of the duty to report.

An important fragment of this chapter refers to the General Comments of the HR
Committee. One characterizes there especially their object (material and procedural
law stemming from the Covenant, the questions of implementation), addressee (every
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Contracting State), procedure of elaboration (synthesis of remarks dealing with analysis
of state reports and opinions made on the basis of individual communications), functions
(the model for domestic legislative action of the Contracting states, the suggestions for
improvement of international procedures known under the Covenant) and character (they
are of obligatory nature). Daranowski accurately points out that General Comments
play a very important role in the process of unifying the interpretation of the norms
(notions) contained in this treaty. Nevertheless, we have to be aware that the practice of
the HR Committee concerning General Comments is criticised an interpretation of certain
clauses of the Covenant as too optimistic (cf. the Second General Comment on Art. 6).
I add that they establish not only a synthesis of the works of the Committee, but they
also indicate new trends in the international understanding of the Covenant norms.
These new conceptions are not included into the corpus of international law yet.

The system of individual communications is the subject of the next chapter. Here,
the author concentrates his attention principally on two important questions — the
premises of admissibility of an individual communication and the form, character and
value of the opinion of the HR Committee. As to the first one, he observes that the
individual communications can be presented only by individuals (not legal or para-
legal persons, like political parties, trade unions etc.) who are victims of a violation of
their rights or freedoms. Daranowski remarks in this context that in the jurisprudence
of the Committee a victim is perceived as a person actually and directly affected. Inmy
opinion, a victim is understood in a more restricted sense under the Covenant. It means
that we can speak in principle of an actual and direct victim. The cases where an indirect
or, especially, a potential victim appears are exceptional. Moreover, in the case of an
indirect victim only the familial or personal links with the real victim are decisive.

Further premises of admissibility of a communication are: competence of the
Committee ratione materiae, ratione temporis and ratione loci, incompatibility of an
act with the dispositions of the Covenant, abuse of a right to communicate, examination
of the same matter by another international organ and cxhaustion of all available domestic
procedures. These considerations are clear and well elaborated and they don’t cause
any major doubts or objections. Very interesting remarks concern the form, character
and value of opinion of the HR Committec. One contends, inter alia, that the opinion
settle a case, but the opinion joined by an individual opinion of a member of the
Committee develops the law emanating from the Covenant. T think this view simplifies
the reality because such an opinion of a member can influence it, but it does not have
to. An individual opinion can simply express a separate view of a member and in the
majority of cases it solely does.

The fourth chapter is very important as it shows. Two aspects related to the inter-
pretation of the Covenant. The first aspect, material in nature, concerns some examples
of rights protected by the Covenant. Daranowski describes their contents on the basis
of General Comments. He speaks of the right to self-determination (Art. 1), the clause
of the Art. 4, the right to lifc (Art. 6; he does not mention, however, the Second Protocol
of 1989 on the Abolition of the Capital Punishment), the freedom from torture (Art. 7),
the right to liberty (Art. 9), the right to fair trial (Art. 14), the right to privacy (Art. 17)
and the ban on aggression (Art. 20). This aspect of the interpretation process is duly
presented.

The second aspect, procedural in character, is more controversial. The author dis-
kusses here of the sources of the strcams of information taking into account, in the
course of interpretation, the dynamics of interpretation, the applied rules and their
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relation to the Art. 31 of the Vicnna Convention on the Law of Treaties and, at last, of
the formula of interpretative conclusions. I have some doubts concerning the notion of
the subsequent practice as a source of information useful for the interpretation. In my
opinion, the HR Commiittee considers to some extent (but not very much) national laws
and practices as well as their evolution. We cannot, however, treat them as a subsequent
practice because they exist and often change independently of the Covenant norms. In
this case, such a practice based on the Covenant has no international dimension. Further-
more, the opinion that General Comments are the expression of the conscience pertaining
to the interpretation of the Covenant norms is too simplified. The General Comments
are not often mentioned before the HR Committee when it pronounces on individual
communications (this is also the case of other international instruments). Moreover,
one criticises them sometimes for too dynamic approach, going beyond the rules of the
Covenant. I think that the author is too pessimistic when he neglects the role of the HR
Committee in the interpretation of the Covenant and maintains the Contracting Parties
have main, predominant position. Naturally, the character of this organ is different
comparing for instance the European or Inter-American bodies which examine the human
rights petitions. It does not mcan, however, that its role is restricted solely to the
organisation of the State Parties views.

Finally, the author analyses two problems, directly referring to the very goal of the
a book. The first one is the position of the Covenant within national legal systems of
the state Parties. Daranowski describes an incorporation and a transformation as forms
of introduction of this treaty into national legal orders and the premises of effectiveness
of this implementation constituting the basis for an international protective system. In
the latter respect, he writes of formal premise — the form of constitutional regulation,
and the operational one — mainly the autonomy of the Covenant human rights notions.
The author notices, inter alia, that some of the Covenant norms are recognized as self-
executing norms, but the others are not. He finds as well that amilieu juridique proche
for the Covenant human rights notions are not only international instruments, but also
and above all the domestic legal orders of the Contracting Parties.

Nonetheless, we cannot accept the practice too easy. If we observe that the HR Co-
mmittee admits in general a self-executing nature of the Covenant norms and that the
exceptions in this domain diffcr in the case of the Committee and of the national practice
of the Contracting Parties (and between themselves) we should criticize that situation.
We should propose to recognize all norms of the Covenant as self-executing. The Author
seems also to overestimate the influence of municipal orders on autonomous notions of
this treaty. In fact, the HR Committee creating these notions is much more conservative
and static than, for example, the European Court of Human Rights and bases above all
on the international Covenant itself.

The concluding part of the book dcals with the problem of perceiving the interna-
tional Covenant on Civil and Political Rights as an objective regime. One summarizes
here arguments and assertions. One stresses that the Covenant is an independent and
autonomous system for the protection of human rights. Daranowski thinks at the same
time that the norms of the Covenant are too general, and that it is necessary to make
them positive by the process of interprctation. Further on, he suggests that the HR
Committee is rather an organ assuming the interpretation of the treaty than an organ of
Control. The author maintains also that we can inquire after the real standards of the
protection of the rights and frecdoms examining the General Comments and not the
state reports. He concludes then that the Covenant is a system of norms, principles and
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decision-making procedures around which actor’s expectations converge in a given area
of international relations (objective regime; Daranowski accepts a Krasner’s definition).

It is true that the Covenant is a system for the protection of human rights. Nevert-
heless, one must point out that this system is not closed. In particular, it is more and
more open for general international law (treaty and customary). Therefore, its autonomy
is rather relative. A vagueness of the notions used in the Covenant certainly exists, but,
in my opinion, has been constructed this way intentionally, in order to embrace the
most different legal orders of the Contracting Parties. In the past, we could observe
certain influence of this treaty on national laws — and to some extent — on domestic
practices. It appears as well that the control function is at least as important as the
interpretative one. Obviously, the effectiveness of the HR Committee action is weaker
than in the case of — namely —the European organs. Its recommendations are, however,
often more detailed and concrete than the judgments of the European Court. At last, it
seems that the construction of an objective regime is not very instructive in a juridical
analysis (what would be the legal consequences of that qualification). It appears that
the author transfers here a foreign notion for international law. This one indicates more
usefulness in the international relations science.

One can obsecrve that the Daranowski’s book has some strong and weak points
the strong point. One claborates them exhaustively and, in principle, well. The weaker
points are namely the first and last chapters. The author could develop the theoretical
issues. In particular, he does not examine sufficiently four important topics: 1) character
of the state obligations resulting from the Covenant; 2) relationship of the Covenant
system to the regional ones; 3) state responsibility for violations of its international
obligations in the mentioned ares; 4) methodology of interpretation of the rights and
freedoms, and of their implementation into national legal systems. Despite my criticism
(which are still subjective and can be also criticized) we have to recognize that the Da-
ranowski's monograph is valuable and constitutes a significant contribution to the
doctrine of international law.

Cezary Mik

R.ST.J. MACDONALD, F. MATSCHER, H. PETZOLD
(eds.), The European System for the Protection of Hu-
man Rights, M. Nijhoff Publishers, Dordrecht-Boston-
London 1993, pp. 940.

The reviewed book has been published on the occasion of 40th anniversary of the
entrance into force of the European Convention on Human Rights (1953). It contains
40 articles by eminent professors, judges and officials. The book is founded on four
pillars: general questions, rights and freedoms, control machinery and a future of the
protective system.

In the first part (9 articles) one considers: introductory problems (P.-H. Teitgen),
the place of the Convention in international law (J.A. Carillo Salcedo), the relationship
between the Convention and domestic law (R. Bernhardt), the role of principles of sub-
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sidiarity (H. Petzold) and proportionality (M.-A. Eissen), methods of interpretation
(F. Matscher, H. Golsong) and a problem of ,Drittwirkung” (A. Clapham).

The second fragment of the book is composed of 15 works concerning in principle
main rights and freedoms protected under the Convention. Here we can read about the
right to life (T. Opsahl), prohibition of torture (two articles by A. Cassese and
H. Danelius), liberty and sccurity by persons (S. Trechsel), the right to fair trial (also
two studies by P. van Dijk and O. Jacot-Guillarmod), respect for private and family life
(G. Cohen-Jonathan), freedom of thought, conscience and religion (M.N. Shaw), freedom
of expression (A. Lester), frecedom of association (C. Tomuschat), right of property
(J.A. Frowein), parcntal rights and right to education (L. Wildhaber), electoral rights
(J. De Meyer), discrimination (K.J. Partsch) and rights not covered by the Convention
(M. Melchior).

The following part deals with the control system and consists of 12 articles. They
refer to three principal control organs: European Commission, European Court and
Committee of Ministers (E. Fribergh and MLE. Villiger, P. Mahoney and S. Prebensen,
C.Ravaud), main elements of the European procedure: right of application, fact-finding,
conciliation, judgments and decisions as well as costs, expenses and right to compensa-
tion (H.C. Kriiger and C.A. Norgaard, K. Rogge, A. Kiss, J. Callewaert, A. Drzem-
czewski, N. Sansonctis, M. Enrich Mas) and, finally, implementation of judgements
and decisions and their effects in domestic law (P. Leuprecht, G. Ress).

The last and the smallest part of the book contains only four works. Thus,
M. Pellonpii writes about economic, social and cultural rights, A.B. Baka on an eventual
possibility of the protection of minority under the Convention, J.P. Jacqué on relation-
ships between the Convention and the European Communities, J. Meyer-Ladewig about
a reform of the control system.

Of course, it is not possible here to note every article in this illuminate book. All of
them show that the authors have a very high degree of knowledge in the field of human
rights. Considering this, I would like to confine myself to make some observations in
particular of more general character.

First of all, I want to refer to the conception underlying the reviewed book (title
and its relationship to the book's contents). The intention of the authors was to celebrate
the 40th anniversary of the European Convention. However, the title of the book is
»European System for the Protection of Human Rights”. It could rise a false impression
that there is only onc system of human rights in Europe whereas there are three better
or worse established systems: of the Council of Europe, of the Europecan Communities
and of the CSCE. Of course, onc can say that it does not matter because the intention of
authors was quite different. This argument is right solely prima facie.

In my opinion, even if we desire to celebrate the anniversary of the European
Convention, we should take into account the reality existing in Europe, processes and
phenomena which influence each other stronger and stronger. The European Convention
is not isolated from this rich environment. I am convinced that nowadays we should
speak about the Europcan law of human rights based on three mentioned systems. These
systems have reciprocal and decp substantive, procedural and institutional relationships,
formal and informal ones. The European Convention (to some extent also the European
Social Charter which is marginalized in the book) plays the main role but it does not
mean at all that the role of other systems is marginal. They show new substantive and
procedural perspective of development, help in the process of implementation of human
rights set forth in the Convention, inspire it and reveal new threats. The European law



BOOK REVIEWS 353

of human rights can not be rejected by the fact that the CSCE system is not obligatory
in a juridical sense and the EC system is of supranational character and therefore it is
not consistent. As we know very well every law is not static but dynamic. In this light
we can observe that the CSCE tries to find its own legal identity and that its political
standard often modelled on the conventional norms and jurisprudential standards (in-
cluding these of the European Convention) are implemented by domestic laws, bilateral
treaties or even multilateral treaties (CSCE Convention on Conciliation and Arbitration,
not yet in force). One can add that in the context of the EC system the problem of su-
pranationality can be resolved if we agree that the Community law did not break the
links with international law (treaties instituting the Communities are still international
treatics, acts of institutions can be treated as binding resolutions of organs of the
integration international organization) and that the strict and static dualistic perception
of the relationship between international and domestic laws is unjustified and artificial.
So, the systems are not only complementary but also interdependent and should be
apprchended together as the European law of human rights (regional international law).

What could be the influence of this new perception on the contents of the reviewed
book? Its first part should contain articles on the notion of European law of human
rights (autonomy vis-a-vis universalism, American and African laws of human rights,
substantive scope and internal consistency, and the place of the European Convention
therein). In the second fragment, the authors should take into consideration sub-
stantive links of the rights and frcedoms with rights and freedom existing in the
framework of the EC and CSCE systems. They ought to enlarge a list of rights by
including economic, social and cultural rights. Finally, the third and the last part should
accentuate the problems and perspective of cooperation or coordination between all
European procedures. For now, only few articles express these new trends {i.a. A. Lester
considering the frecdom of expression, P. Mahoney and S. Prebensen writing on the
European Court of Human Rights, M. Pcllonpia and J.P. Jacqué). However, in general
the CSCE system is ignored (except of P. Mahoney and S. Prebensen’s work). Thus,
the book reflects classical thinking about human rights in Europe, too traditional to be
accepted today.

My second observation concerns some articles from the first and the last parts of
the book. There, I feel some deficiency of international legal considerations. I think in
particular that have not been the very character of the human rights obligations resulting
from the Convention (J.A. Carillo Salcedo)?® as well as the question of implementation
of international obligations (some elements arc contained in articles on subsidiarity
and proportionality) not sufficiently explored. The principles of the implementation of
international obligations like good faith, effectivity, due diligence and others could
help to put in order the European theory of obligations. Especially, the articles dealing
with interpretation of the Convention are well elaborated. To the contrary, the problem
of responsibility is not. And the opinion of A. Clapham that the international law of
responsibility ,is not, and should not be, considered appropriate in the context of the
European Convention™ (p. 170 and footnote 32) appears as an excmplification of this
state of facts. I find his point of view not only wrong but also dangerous for international
laws, and which leads to fragmentarization of international law and society. There are
no special treaties which could escape from international law and especially from the

3 See my article on specific character of State obligations in the field of human rights in this
volume.
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law of responsibility. Even if, like in the European Communities, they provide self-
contained procedures and rules (although it is not quite sure that they do), these
procedures and rules have to be consistent with general intcrnational law (vide GATT,
maritime conventions and etc.). One should notice that the practice of European organs
is taken into account in the International Law Commission in connection with elaboration
of the Draft Convention on the Law of Responsibility.® Thus the international law of
responsibility cannot be ignored in relation to the European Convention, though some
elements of this responsibility should be understood in a specific way.?

Finally, my third observation relates to some particular ideas stated in the book.
Judge Macdonald writes for example (maybe correctly) that the institution of margin of
appreciation can not be defined in abstract because of its context-dependent nature
(p. 85). I agree with prof. Macdonald only partially. The margin of appreciation can
preclude the international responsibility of a state. So, it is important for an individual
to know at least in general what his chances for success are. The European organs
should try to determine general criteria of application of that institution. In my opinion,
we can distinguish two kinds of margin: ,certain margin of appreciation” where the
proper test of lawfulness is necessity (pressing social need) and ,wide margin of appre-
ciation” where that test is reasonableness (uscfulness).

H. Golsong in turn states in the context of the famous Turkish declaration of 1987
that the European Convention is a classical multilateral treaty, it does not function in
the system similar to that of the European Communities, and therefore the analogy
between the Art. 25 of the Convention and the Art. 36 of the ICJ Statute can be drawn.
The result of this thesis is that a state can accept an optional clause also partially and
can go beyond temporal condition (new rescrvations). He reproaches the European organs
with a detournement de pouvoir. However, it is really difficult to approve that the
difference between the Convention and the Statute of the ICJ is solely technical and
procedural. The purpose and object of a treaty cannot be neglected by its interpretation.
And it is quite different in both cases. Besides, the deposition of a state declaration can
not be perceived as a creation of new obligations. Reservations, according to the Vienna
Convention, can be made at a moment of signature or definitive acceptance of a treaty.
Thus, H. Golsong’s criticism is not justificd.

The concept of Drittwirkung is disscused by A. Clapham. The author tries to prove
that it is actval in the light of the Europcan Convention. He argues that a classical
idea of state functions undergoes changes or even disintegration (distinction for pub-
lic/private functions). It discovers new threats and fields of activity and a state can
not be longer neutral vis-a-vis private relations. The author write about ecological lia-
bility of a state (for all actions within its jurisdiction) and proposes ,but for” test as
a kind of filter to establish responsibility. Clapham’s theory is to differentiate a state
responsibility depending on aims to be protected (dignity of an individual: ,the state
may have a duty to act where, but for the state’s commission, the violation may have
been prevented or remedied”; or democracy: ,,if democracy is thwarted or threatened,
the Commission or Court can find that the state has failed in its duty to secure the
rights in the Convention”, p. 206).

4 Compare i.a. E. Wy ler: ,.Quelques réflexions sur la réalisation dans le temps du fait inter-
nationallement illiciete™, 95 RGDIP No. 4 (1991).

$ Such an opinion is presented by the human rights doctrine. Compare for instate Th. Meron,
Human Rights and Humanitarian Norms as Customary Law (1989).
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I agree with A. Clapham that contemporary world calls for rethinking the human
rights protection. Nevertheless, the international law of responsibility teaches us that
the state is responsible not only for acts of their agencies or public emanations but also
for its own undue diligence (violation of international law by private persons whose
activities have hot been prevented or remedied). So, the presented idea is not new in
international law. In my opinion, the basic problem of the law of state responsibility
under the European Convention is to define the causal link. But it is not the question of
aims, but rather of causes (theory of necessary/accidental causes). Dignity and democracy
may serve both as arguments for human rights and against them (protection of rights of
others, public morality or public order etc.). The Drittwirkung on the international level
does not exist (only the state is responsible) and on the domestic one depends on formal
status of the Convention and expresses rule of the national law (namely the constitution),
or eventually on the position of national courts (there is no such an international
obligation). On the contrary, the state is both the sole subject responsible for violation
of national human rights norms (for example, non-respect for father’s parental rights
causes that he will plaint not against his former wife but against the state) as well as
for international ones.

Cezary Mik

A. BLOED, L. LEICHT, M. NOWAK, A. ROSAS
(cds.), Monitoring Human Rights in Europe. Comparing
International Procedures and Mechanisms, M. Nijhoff
Publishers 1993, pp. 338.

The presented book is concerned with one aspect of the international (European)
human rights law — the procedure. It consists of 12 articles. Authors are members of
the Working Group on International Mechanisms created by the International Helsinki
Federation for Human Rights.

The scheme of the work is in principle logical. The first fire articles refer to general
procedural aspects. Thus, V. Dimitrijevic writes on reporting procedures as a form of
monitoring human rights obligations. R. Miilleson describes individual complaint
procedures. Further, A. Bloed discusses monitoring of the CSCE Human Dimension.
M. Panitikdinen and M. Scheinin compare the monitoring mechanisms and the important
institutional frameworks existing within the Council of Europe, the CSCE and the Euro-
pean Community. Finally, R. Brett examines the contribution of NGOs to the monitoring
and protection of human rights in Europe.

The second group of articles rclates to sectoral procedural problems like mechanisms
for the prevention of torture (M. Nowak, W. Sutinger), for the monitoring and the
protection of minority rights (G. Alfredsson, D. Tiirk), for the protection of economic
and social rights (A. Eide) and for the protection of human rights in armed conflicts
(A.Rosas). This part is closed by L. Boisson de Chazournes who writes on the collective
responsibility of states to ensure respect for humanitarian principles. The last two articles
are of particular character. They are concentrated on Yugoslavia. N. Howen refers to
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the idea of the international war crimes tribunal and R. Wieruszewski to different
mechanisms applied during the crisis in Yugoslavia.

As I have mentioned above, the structure of the book is clear. However, one may
remark that its contents is not completely concordant with its title because many authors
write not only about the mechanisms functioning in Europe, but also (especially) on
the universal level. This practice enriches the reviewed work, albeit is not a proof of
consequence. It lacks an article on the EC procedural mechanisms (despite of its special
and in general non-human rights character).

Every article is worth to be noticed. They contain a set of necessary and very actual
information and deep analysis. Every article (and the book as a whole) is concluded by
very useful and inspirational conclusions and recommendations. I would like to make
only modest comments on some of them.

Thus, prof. V. Dimitrijevic rightly observes that in the reporting procedures the
problem consists of their co-ordination (states should not be obliged too often to report
to different human rights bodics). To the contrary, reports ought to contain a complete
information about situation of human rights in a country (it means about its legislation
and practice). A public (NGOs namely) should be included into the process of reporting.
It could contribute to the efficacy of this procedure. Dimitrijevic accurately thinks that
complaint procedures which exist in the framework of the European Convention on
Human Rights should be completed by a systematic reporting procedure.

R. Miillerson compares the individual complaint procedures from the Covenant on
Civil and Political Rights, the Convention on Elimination of Racial Discrimination,
the Convention against Torture and the European Convention. He correctly finds that
the European system is not perfect. The States-Parties to the European Convention ought
to ratify the Additional Protocol to the Covenant.

The contribution by A. Bloed is very satisfactory. He describes briefly the CSCE
nature, the different mechanisms of the Human Dimension and their practice. Bloed
concentrates on barriers for effcctiveness of the CSCE Human Dimension procedures.
He rightly stresses that humanitarian concepts containing in the CSCE instruments are
badly defined. The procedures are not co-ordinated (especially different kinds of mi-
ssions), are too complex and they lack the follow-up mechanisms. A. Bloed correctly
observes that within the CSCE the Human Dimension is superseded by security issues.
His article, however, could be more transparent if the author would join the description
of procedures with their practice.

M. Pentikiinen and M. Scheinin’s comparative study concerning the Council of
Europe, the CSCE and the EC procedural systems is dominated by a negative thinking.
The authors do not find any actual co-operation elements between them. Nevertheless,
they postulate strict collaboration based upon exchange of information, minimal cohe-
rent interpretation of fundamental rights and joint data bank. I do not share such
a pessimistic point of view. Of course, the procedures are different. Nonetheless, it
does not mean that there is no co-operation between them. In the field of substantial
law, we can observe, that for example, human rights rules adopted in the CSCE and in
the jurisprudence of the ECJ are generally modelled on human rights norms and standards
set forth in the European Convention, and the jurisprudence of its control organs. The
system of the European Convention changes under influence of the EC and the CSCE
rules and standards (minority rights, economic prolongements of human rights). One
should also perceive the formal and informal influences between all three European
institutions (i.a. an agrcement between the EC and the Council of Europe of 1987, the
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role of the Council of Europe and the EC before and during the CSCE meetings). One
can conclude that the Europcan sysicms are coherent in the substantive plan, linked in
the institutional one and co-existing in the procedural field.

The future protection of economic and social rights in Europe is a subject of an
article by A. Eide. The author writes on step-by-step recognition of economic and social
rights as human rights, analyses rights and duties linked with the rights, describes in
general the procedures. He asserts that today we do not face a problem whether the
economic and social rights should be protected but how they should be. The situation
requires nowadays ,,protection form of more aggressive and expansive private parties”.
At the same time, the state economic and social policies ought to be controlled and
NGOs should be joined to the international monitoring procedures as well. New
individual complaint procedures should also be accepted.

A. Rosas considers international monitoring mechanisms in situations of armed
conflict. He rightly finds that we have to speak about three kinds of armed conflicts; in-
ternational armed conflicts, non-international armed conflicts and mixed armed conflicts.
In the light of law the best protection, albeit non-satisfactory one, is guaranteed for
international armed conflicts (the Geneva Conventions and the Additional Protocol 1
grant it in forms of Protecting Powers, possible activities of International Red Cross,
and especially of the International Fact-Finding Commission). These procedures can
be in principle extended to mixed conflicts, but not to non-international armed ones.
Rosas writes about monitoring by IGOs (the UN, including namely the Sccurity Council,
regional organizations and arrangements — like the CSCE, the EC, the Inter-American
Human Rights Commission). He shows some fields of possible activities for treaty-ba-
sed bodies in time of public emergency regimes. The international humanitarian stan-
dards are badly respected. Therefore, Rosas presses upon acceptance of standard mini-
mum rules for all armed conflicts, recommends the states to take advantage of fact—fin-
ding procedure of the International Commission, and the treaty-based bodies to treat
emergency situations more flexibly. Rosas supports the idea of the International Penal
Court for former Yugoslavia and finds it a step towards the establishment of a permanent
penal court. As for his last remarks I am more pessimistic. Maybe these courts will be
established but T do not believe that they will be active indeed.

L. Boisson de Chazournes occupies with the collective responsibility of states to
ensure respect for humanitarian principles. She mentions very bricfly the ideas expressed
by the ICJ in Barcelona Traction case. Next, she ascertains the existence of states
obligation to ensure respect for international humanitarian law (based on Articles 1 of
Geneva Conventions and Article 1 of the First Additional Protocol of 1977). Finally,
the authoress presents the implementation of the obligation within the UN Organization.
Boisson de Chazournes indicates that Art. 10 - 14 of the UN Charter are not used in
a satisfactory. Chapter VII of the UN Charter should be treated as a ultimum remedium.
She recommends non-selective approach to gross violations of human rights found by
the Security Council. She correctly thinks that humanitarian aid should be understood
in a broad manner, as a search for peaceful solution of international crisis, that is founded
on human rights policy. Her proposals as regards the establishment of the GA Committee
which would provide opinions on the validity of the decisions of the Security Council
as well as giving advisory opinions on the legitimacy of a decision of this body by ICJ,
have less chance of realization in the present state of international society.

The book is very useful and valuable. It reflects a new approach to the human rights
law in Europe which requires taking into account not only the European Convention on
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Human Rights and, eventually, the European Social Charter, but also the EC and the
CSCE systems. The book proves the nccessity of change in the sphere of human rights
procedural mechanisms. It points out the strong need to co-ordinate different mechanisms
(a postulate to establish one universal judicial body responsible for implementation of
different human rights instruments is accentwated), to simplify the procedures, to
strengthen the international centres of human rights, to create data banks and to make
them more accessible for NGOs and the public in general. The book shows that the
main borderline in the proccss of effective implementation of human rights does not
run between protection of civil and political rights on the one hand and in time of
economic and social rights on the other, but between protection of human rights in time
of peace and in time of crisis and armed conflicts where the humanitarian procedures to
the large extent fail nowadays. In my opinion, it proves, as R. Wieruszewski rightly
says, that ,human rights only play a secondary role in the context of international po-
litics™ (p. 316).

Cezary Mik

J. ILIOPOULOS-STRANGAS (ed.), La protection
des droits de ’homme dans le cadre européen. L’ad-
hésion des Communautés européennes a la Convention
curopéenne des droits de ’homme, Nomos Verlag, Ba-
den Baden 1993, pp. 391.

The reviewed book is a result of the international conference on the protection of
human rights in Europe in the context of accession of the European Communities (EC)
to the European Convention on Human Rights (ECHR) organized in Athens from 11
January to 12 February, 1991. It certainly concerns one of the most important and current
problems of the effective protection of human rights in the European countries.

The volume is divided into four parts and contains 15 contributions in two languages
(10 in French and 5 in German). A. Manessis’s article constitutes the first part. It is
devoted to the constitutional protection of human rights in Greece and in other member
states of the European Communitics. The second part is composed of five contributions
concerning the protection of human rights and the ECHR. Thus, a report of Judge
Valticos pertains material and procedural aspects of the protection of human rights
within the framework of the ECHR. Then, D. Briolas and E. Kroustalakis consider in
their articles the status of the ECHR in the Greek legal order (consequently in the light
of articles §, 6, 7, 11, 12 of the Convention and articles 1 and 2 of the First Protocol ~-
the former report; articles 8, 9, 10 of the ECHR - the latter). The contribution of
G. Gaja is a more general. It relates to the problem of a situation of the ECHR in the
legal systems of the member states of the EC. The last contribution of this part is an
article written by Judge Pettiti on the evolution of the jurisprudence of organs of the
ECHR.

The next part of the book is concentrated on the protection of human rights in the
Community law. It comprises four contributions. K. Kakouris examines the jurisprudence
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of the European Court of Justice in the ficld of human rights. F. Mancini and V. di
Bucci try to determine the development of the fundamental rights as a part of Community
law. M. Zuleeg’s article concerns the attitude of the national judge and doctrine towards
the protection of human rights in the Community law and the jurisprudence of the ECJ.
The last contribution in this part (by C. Kerameus) explains the position of the Greek
legal system towards the protection of human rights within the Community law.

The final part of the volume corresponds with the title of the conference and refers
to the relationship between the European Communities and the European Convention
on Human Rights. Here, one can find five reports. The opening one is an article by
Ch. Rosakis devoted to the jurisprudence of the European Commission of Human
Rights in the field of the Community acts. Subsequently, J.P. Jacqué writes on the
accession of the EC to the ECHR from the point of view of the Communities (this is
a commentary to the Commission’s Communication of November 19th 1990). Then,
M. Hilf presents some observations on the catalogue of human rights in the perspective
of the European constitution. J. lliopoulos-Strangas describes the point of view of the
member states of the ECM, and P. Leuprecht that of the Council of Europe, concerning
the accession of the Communities to the European Convention on Human Rights.

The contributions contained in this book are of a different value. Thus, some texts
have an importance for the conference itsclf because they are introductory and describing
in their nature. The others have an informative value. There is also a group of reports
which are instructive on a new perception of the human rights protection or on new
ideas they bring to the discussion.

One can include the reports by N. Valticos, K. Kakouris, F. Mancini and V. di Bu-
ccio, M. Zuleeg and Ch. Rosakis to the first category. There is no need to comment
them. The papers by A. Manessis, D. Briolas, E. Kroustalakis, G. Gaja and C. Kerameus
belong to the second group. They realize that the ECHR plays more and more important
role in domestic legal orders of the member states of the EC (in ten legal systems its
norms are directly invocablc). Nevertheless, the central place in the protection of human
rights is occupicd constantly by the constitutions and laws which are concentrated in
particular on citizens’ rights (but it is doubtful whether these acts protect third generation
rights as A. Manessis wants). The ECHR and fundamental rights recognized in the
Community law are of secondary value. In the former case the conformity of national
laws is assumed by new laws or amendments of laws in force and not through the ju-
dicial interpretation of those laws with the help of the international norms of human
rights. In the latter case, there is a tendency (like in Greece) to guarantee human rights
rather in the framework of domestic legal order than through accepting direct effect of
the general principles of law — fundamental rights. One signals lack of information and
of access as to the jurisprudence of the organs of the ECHR.

The last group of reports are those by L. Pettiti, J.P. Jacqué, M. Hilf, J. Tliopoulos-
Strangas and P. Leuprecht. L. Pettiti presents the evolution of the jurisprudence of the
organs of the ECHR. He indicates three stages of development (research, construction
and prospects). Judge Pettiti describes ficlds of activities of the European Commission
and the European Court and the problems which they have faced (especially in a time
of construction of the system of protection; a need to resolve the interpretative con-
troversies between the notions applied within common law and continental law, e.g. of
civil rights and obligations, of rcasonable procedure; an attitude towards commercial
publicity and press, transboundary television and radio). He indicates also the main
pillars — principles of the ECHR: legal security, legal confidence, reasonableness,
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efficacy and precedence of effectivity before formalism. Finally, L. Pettiti observes that
there are problems which should be decided very soon, like, intcr alia, minority rights
or whether a bad social situation can be perceived as unhuman treatment in the sense of
art. 3 of the Convention.

M. Hilf reflects above all upon the functions of the human rights catalogue in the
future European constitution. He thinks it could be a base of the European Union. The
catalogue could help in the preventive and repressive protection of human rights within
the EC. Fundamental rights could be restricted only according to the co-decision
procedure (with participation of the Europcan Parliament). They should express the
consensus as to the constitutional values and standards, strengthen the competence of
protection of human rights and integrate European nations creating the European identity.
M. Hilf believes that the EP Declaration of Fundamental Rights and Freedoms of 1989
should have been a good basis for such a cataloguc. Nevertheless, this opinion is still
a postulate because the Treaty on European Union contains only a narrow group of
human rights.

Three last contributions concern strictly the problem of accession of the EC to the
ECHR. Thus, J.P. Jacqué rightly rejects a theory of succession of the member states of
the ECs by the Communitics in the field of ECHR. Today the European Convention is
a source of inspiration of a particular importance is the stage of formulating of the ge-
neral principles of Communily law. The accession could not expand the Communi-
ty powers and the responsibility of the EC could be borne exclusively in the field of
Community law (here, the problems of determining the scope of the Community law
appear as a ficld of possible conflicts).

J. lliopoulos-Strangas on his part, comparing the legal position of the ECHR in the
national orders of the member states, concludes that there are no serious obstacles to
access to that Convention. There are only some technical and political difficulties but
they can be eliminated. Last but not least, P. Lecuprecht represents the point of view of
the Council of Europe. He emphasizes that the act of accession should be an additional
protocol accepted by all parties of the ECHR. The accession, according to the Co-
mmunication of the EC Commission, will be effectuated in relation to the Convention
and some protocols as well as the arts. 25 and 46. The EC should be able to delegate
their representants to the Europecan Commission and the European Court of Human
Rights. The Committee of Ministers should be excluded from the process of control of
the Community acts but not from the process of supervision on the basis of art. 54 of
the ECHR. P. Leuprecht sees some difficultics as to the possibility of introducing com-
plaints by member states against the EC and vice versa and in the sphere of financial
contribution of the EC to the budget of the Council of Europe.

Cezary Mik
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M. TRABL, Die Wiedergutmachung von Menschen-
rechtsverletzungen im Vilkerrecht, Duncker & Humblot,
Berlin 1994, pp. 148.

International responsibility for violations of human rights belongs to extremely
acute and not explored arcas of international law. Tral has undertaken the task to
examine this problem.

The first part of the study concerns the practice of reparation based upon Article 50
of the European Convention for the Protection of Human Rights and Fundamental
Freedoms. According to the author, this provision concerns exclusively a natural res-
titution; if it is not possible, a pecuniary reparation should be paid. On the other hand,
the European Court is not competent to intervene directly within the municipal law of
the state concerned (e.g. to cancel a legal act contrary to the Convention), but it can
decide upon pecuniary reparation. This inconsistency has not been remarked by the
author. Further TraBl has presented the problem of reparations based on the other
international human rights instruments, in particular on the American Convention on
Human Rights.

Subsequently the author has passed to different forms of reparations for violations
of human rights. He has analyscd this problem from the point of view of the practice of
the European Commission and the European Court. He concludes that the premises of
state responsibility in this field correspond with those required under general
international law. However, he remarks also that the responsibility under Articles 50 of
the European Convention and 63(1)(2) of the American Convention is conditioned by
the existence of a damage. Such a requirement exceeds the conditions of responsibility
in general international law.

Then the author has examined diffcrent forms of responsibility for infringement of
human rights; he has paid special interest to the pecuniary reparation granted by the
decisions of the Europcan Court. He has concluded that the trend to grant such a re-
paration instead of a natural restitution is a characteristic feature of the responsibility
in the field of human rights law. The scope of the reparation is — according to the juris-
prudence of the European Court — larger than in the case of rcparations for other interna-
tional delicts. It would be interesting to compare these conclusions with the practice of
other international human rights agencies.

We agree with the conclusions of the author concerning the active legitimation to
claim the responsibility for violations of human rights. It is regrettable, however, that
the erga omnes effcct of violations of customary human rights has not been confirmed
by any practical decisions. Some detailed conclusions would require more detailed
justification: e.g. it is hard to accept an opinion that a 6-months term of prescription
with respect to human rights violations constitutes a customary rule.

In the end TraBl has discussed the local-remedies rule, renunciation of claims by
a person concerned and some other practical problems of responsibility for human rights.
We would like to stress a complete bibliography concerning the subject of the study.

Wiladyslaw Czaplinski
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J.A. FROWEIN, R. HOFMANN, S. OETER (eds.),
Das Minderheitenrecht europiischer Staaten, Teil 1,
Springer Verlag, Berlin—Heidelberg—New York 1993, pp. 536.

The problem of ethnic, national, religious etc. minorities has become extremely
acute during the last years, at least partially because of the events in Central and Eastern
Europe, but also in connection with a growing consciousness of groups of population
all over the world. Papers published in the present volume have been prepared in the
framework of the project realized at the Max-Planck-Institute for Public International
Law, Heidelberg, inspired by the recent developments.

The book contains reports concerning the situation of minority groups in Belgium,
Germany, Finland, France, Great Britain, Italy, Austria, Poland, Switzerland, Spain,
Czechoslovakia, Turkey and Hungary. The reports have been drafted according to similar
pattern and present legal regulations concerning a legal status of minorities, a right to
use a minority language, an access to culture and education, a participation in the political
life and a limitation of a freedom of association.

The authors have elaborated very detailed reports, based upon the legislation of
respective states, literature on minoritics and information received from the state officials
and representatives of the minoritics concerned.

This excellent work surprises on certain points. For example, it presents the
regulations concerning the use of languages and access to culture in Belgium in such
a form that it is difficult to differentiate between a minority legislation and a specific
structure of the federal state. The presentation of minority problems in Poland is far
from being complete. It seems to be influecnced by the perspective of the German mino-
rity. In fact, its existence is not disputable because of the changed concept of a minori-
ty in Polish law and policy: earlicr based on objective criteria, it has turned into subjective
criteria (a will of a person concerned decides upon its status). Contrary to the view
presented in the report, the existence of the Ukrainian, Belarussian and Lithuanian mi-
norities has never been denied. Finally, the report does not mention an ethnic group,
the minority status of which is disputable: the population of Kaszuby region (East
Pomerania). The report on Hungary clearly indicates the most important feature of the
minority policy of democratic Hungary: it is directed by the idea of reciprocity in external
relations and aimed at the creation of the same rights for Hungarian minorities in the
neighbouring countries. The same remark is actual with respect to Poland. The report
on Czechoslovakia indicates positive developments in the treatment of minorities. It
refers mostly to the former federal regulation and than declares that the position of
minorities in the Czech Republic remains unchanged after the dissolution of the Fede-
ration. The practice is more complicated, e.g. the situation of the Polish minority in
Silesia has become more difficult because of the system of financial aid for minorities
(a partition of financial means must take into account the needs of a new minority:
Slovak).

The minority protection in Austria scems to be model: it is based on the State Treaty
(directly applicable) and federal legislation; minority rights are based on a mixed per-
sonal/territorial scope of application. The opposite stance is presented by Turkey denying
any rights to minorities.

Finally, it is worth to remind an interesting conclusion concerning France. She has
consequently rejected the existence of any minorities within its territory. This position
has found its expression also in the legal system which ignores the claims presented by
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the existing groups. However, certain forms of special regulation in electoral system
and financial law have been introduced in Corsica. Any other claims (e.g. by the popu-
lation of Brittany) has been consequently rejected.

Summing up, we can conclude that the present volume is an important source of
information on legal solutions concerning minorities in Europe, but it is not equally
authoritative as to the practical implementation of these regulations.

Wladyslaw Czaplinski

A. PAULY (cd.), Les accords de Schengen: Aboli-
tion des frontiéres intérieures ou menace pour les liber-
tés publiques?, European Institute of Public Administra-
tion, Maastricht 1993, pp. 269.

The conclusion of the agreements of Schengen of 1985 and 1990, and of the
agreement of Dublin of 1990, has raised numerous controversies. Proponents of these
agreements have treated them as an important element in the construction of common
European legal order in the field of the movement of persons, while their opponents
maintain that they constitute an important danger for human rights within the European
Union. Different problems of the agreements of Schengen and of the system of their
implementation have becn presented at a colloque held in Luxembourg in June 1992.

Papers presented during the colloque concern judicial and police cooperation,
information system and protection of refugees within the territory of the parties to the
Schengen agreements. As to the police cooperation (paper by A.M. Delvaux), it has
been underlined that the regulation creates condition for much more effective struggle
against certain types of crimes (drugs traffiking, arms trade etc.). The most important
conclusion by Ch. Elson (presenting the administrative structure of the Schengen system)
is that the entry into force depends upon the fulfilment of certain premises by all states
and the difficulties they should meet are of a various character. According to P. Billaud,
the system of data protection has just been ameliorated according to the proposals made
by the European Commission (its introduction has forced several states to pass an internal
legislation in this ficld). It still contains important gaps and it does not protect rights of
persons directly concerned. Up to now, the system has not been introduced because of
technical reasons, and the implementation of the agreements is not possible. An
interesting opinion has been presented by G. Polimeni. He has stated that the Schengen
system has not introduced any new elements in the field of judicial cooperation.

Several papers (J. Charpentier, G. Ress, L. Driike and D. O’Keefe) concern the im-
migration and asylum policy. Even a very general analysis of these presentations shows
the most important controversy connected with the Schengen regulation: though formally
it does not constitute part of Community law, in fact it has created a general framework
binding upon the EC. This regulation is combined with the agreement of Dublin and
tends to eliminate the abuse of a right of asylum. The authors have not taken into account
critical opinions expressed by different circles with respect to rights of refugees; all of
them present official optimism as to the functioning of the system. In an outsider’s
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view these agreements can constitute a serious obstacle for deepening of contacts
between the European Union and the signatories of the Europe Agreements.

Wiadyslaw Czaplinski

K. HAILBRONNER, Die Rechtsstellung der De fac-
to-Fliichtlinge in den EG-Staaten, Nomos Verlagsge-
scllschaft, Baden Baden 1993, pp. 162.

The author, one of the leading experts in the field of refugee law, presents an inte-
resting comparative analysis concerning the status of de-facto-refugees in the Community
Member states, followed by some comments concerning possibilities and perspectives
of harmonization of refugee regulations within the EC. He starts with the analysis of
the notion of a de-facto-refugee, which occurs to be disputable (it has been introduced
by the Counci! of Europe and in the practice of the UNHCR, but it has not been generally
accepted). Even, if all states of the European Union accept the de-facto-refugees, their
positions vary and it is even difficult to establish common criteria under existing
regulations. The scope of regulation proposed by Hailbronner includes a common visa
and asylum policy, harmonization of substantive norms concerning the status of de-
facto-refugees, an introduction of special proceeding concerning this category of refugees
and an obligation of states to deport persons not granted with a right of residence.

Views expressed by Hailbronner correspond with a general trend of a highly political
discussion on the refugee problem in Western Europe; the discussion has been followed
by legal measures on municipal (new asylum legislation in the FRG, France etc.) and
international plan (the agreements of Schengen and Dublin). Hailbronner recognizes
very well existing difficulties in the treatment of refugees, in particular different forms
of an abuse of asylum by alicns, but also inconsistency in the state policy towards
asylum seckers (many of them have been denied the right of asylum but their presence
has been tolerated).

It is important to indicate that the roots of the present situation can be found in the
refugee policy of the Western states in the 70-s. Economic refugees from Eastern Europe
have usually been granted with the political asylum. This pattern has been followed by
enormous number of Third World asylum seekers. In effect, it is difficult to draw
distinction between political and economic refugees now, what makes an effective help
to persons really needing such a help impossible. The policy described above have had
also important consequences for the attitude of Western societies and public opinion
towards the refugee problem. The more restrictive policy towards refugees seems to be
the only possible solution, but the de-facto-refugees will be its first victims.

Wiladyslaw Czaplinski
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M. MENKE, Bedingungen einer Asylgesetzgebung
der Europiiischen Gemeinschaft, Nomos Verlagsge-
sclischaft, Baden Baden 1993, pp. 242.

The abolition of internal frontiers within the Common Market and the conclusion
of the agreements of Schengen and Dublin resulting from it gave rise to intensive dis-
cussions concerning a refugee and asylum policy of the European Community. The par-
ties to these agreements have emphasized that although the agreements themselves do
not form a part of the Community law, they trace a way for a future Community legislation
in the field of immigration. It is unclear whether the Community has been competent to
legislate before the entry into force of the Treaty of Maastricht; Menke tries to justify
this competence.

He has indicated three possible bases of the Community legislation: Articles 48 —
66, 100 and 235 of the Treaty of Rome. After having analyscd the Treaty and Community
legislation, Menke emphasizes that the provisions of Articles 48 ff. do not deal with
the abolition of control on the internal borders (in fact, they deal more with the creation
of conditions for an economic activity of individuals). Also Article 100 cannot constitute
a basis for the Community competence, as its scope is limited to actions directly connec-
ted with the creation of the Common Market (in our opinion, such an interpretation
should be excluded because the Declaration on Articles 13 — 19 annexed to the Single
European Act has expressly reserved immigration for the exclusive competence of the
member states; even if Menke indicates a certain possible interpretation of this
Declaration in favour of the Community’s competence, he is not convincing as the
letter of this Declaration is clear and unequivocal). Article 235 is therefore the only
possible justification. However, it scems that it might be difficult to draw a clear distinc-
tion between Articles 100 and 235 from the point of view of immigration policy.

The author has considered also substantive aspects of possible Community legisla-
tion in the field of asylum law. He is a proponent of instruments containing conflict
rules with respect to a competence of states to deal with asylum requests. In our opinion,
there is no need for Community legislation, as this task can be fulfilled by the Schengen
and Dublin agreements. Mcnke proposes finally general framework for the Community
legisiation: it should be restricted by international human rights law, non-refoulement
rule and by protection of de-facto-refugees. Let us remind that according to numerous
opinions the agreements concerned violate human rights and are contrary to the 1951
Geneva Convention on Refugees, that the bar to enter a state territory is very close to
refoulement and that the de-facto refugees in practice cannot count upon an effective
help because of the same reason.

The competence of the Union in the ficld of aliens and immigration law and policy
cannot be questioned after the entry of the Treaty of Maastricht into force (even, if Ar-
ticle K.l1 — 9 speaks of cooperation between the Member states and not of a legisla-
tion). Up to now, no legal acts in this ficld have been passed, and the agreements of
Schengen have not been implemented yet because of technical problems connected with
the information system. However, it seems clear that the Union policy towards aliens,
refugees and asylum seekers will be restrictive. This policy is generally accepted in
Western Europe, and Central East European states wanting to join the Union will be
forced to follow this policy in the future. Legislative bodies, in particular of Poland,
Hungary, Czech Republic and Slovakia, should take this imperative into account.

Wiadystaw Czaplinski
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S. RICHTER, Die Assoziierung osteuropdischer
Staaten durch die Europiischen Gemeinschaften, Sprin-
ger Verlag, Berlin—Heidelberg-New York 1993, pp. 285.

If one takes into account a number and scope of publications devoted to the asso-
ciation of Central and Eastern European states with the European Communities, one
must conclude that it has been of much greater importance for these states than for the
Communities. Publications dcaling with this problem are surprisingly rare in the Western
legal writing. Because of that one must greet with great interest the first monograph on
the association agreements with the Visegrad Group states: Poland, Hungary and
Czechoslovakia. Contrary to studies published e.g. in Poland, S. Richter has not analysed
the consequences of the association for the Central European states, but has concentrated
upon the foundations for these association agreements in the EC law and in the GATT.

The author has started with the discussion of the impact of the association agree-
ments upon the earlicr treaties concluded either by the Communities or by the member
states with the three associated partics. He has concluded that the association agreements
have replaced earlier trade agrcements. On the other hand, the Community is not bound
by the trade agreements concluded by its member states (what — in fact — is clear from
the Community perspective and does not require a detailed examination). Further ana-
lysis concerns the right of the Communities to conclude international agreements in-
cluding, in particular, association agreements. This brilliant reasoning proves an elo-
quence of the author, but is not necessary from the point of view of the construction of
the book.

Richter has indicated that the concept of the mixed agreements allows the Commu-
nity to enlarge the scope of association. However, this scope is not as wide as in the
case of the adhesion treatics, what is clearly connected with the fact that the association
does not amount to the adhesion. He has referred in this context to a notion of a gradual
integration (abgestufte Integration); however, it is regrettable that he has not discussed
it in a detailed way (the proposals of the gradual integration are more and more often
presented with respect to the future integration of the Visegrad states into the EC).
Richter states that there is no category of the association aimed at the adhesion - such
a statement is questionable, as the Court of Justice has clearly emphasized that certain
association treaties should lcad and prepare conditions for the future membership.
Finally, the author has indicated an element of the association agreements which is
often neglected in the discussions, and which is revolutionary from the perspective of
the associated Central-East European states: the transfer of legislation powers to the
association organs and the character of their acts. Richter concludes that such a transfer
cannot be treated as a transfer of sovereign powers. We are of a contrary view. Legislative
power belongs to the most important clements of sovereignty, and the scope of the
association agreements excludes numerous important areas from the competence of the
authorities of respective states. If one recognizes direct applicability and direct effect
of acts of the association organs within the municipal legal system of the associated
state, one must recognize that a part of sovereign powers has been transferred to the
external body. This problem, as well as the position of the association organs and their
acts within the Community legal order requires also more detailed examination. The
part of the study concerning the competence of these organs is the most interesting.
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The final part of the book concerns the relationship between the association and
the GATT.

The research on the Community law in Poland is still underdeveloped. The book by
S. Richter should constitute an important and recommended reading, as it indicates
possible directions of increased rescarch for Polish lawyers and law students.

Wladyslaw Czaplinski

K.E. SCHENK, H.J. SEELER (eds.), Ost—Europa auf
dem Weg in die EG, Nomos Verlagsgesellschaft, Baden—
Baden 1993, pp. 144,

The volume contains a collection of papers presented during a colloquium organized
in 1991 by the Europa-Kolleg Hamburg. The conference with a participation of econo-
mists, lawyers and politicians from both parts of Europe has aimed to elaborate a clear
perspective of future mutual relations between the Twelve and the states of Central and
Eastern Europe.

Dr. H.J. Secler, the president of the Europa~Kolleg, has presented general problems
connected with the integration of the states of Central and Eastern Europe. In his opinion,
the relationship between a deepening and a largening of the Communities belongs to
the most crucial questions in this ficld. The solution should be found in a specific legal
nature of the European Communities, consisting in the transfer of a part of sovereign
rights by the states to the Communities. One must agree with the author who states that
in fact there is no alternative between the deepening and the largening, as the deepening
is a premise of the largening.

The book contains five chapters: the first and longest is entitled EG-Osteuropa:
" Begziehungen in der Transformation. The history of these relations has been written by
B. Schloh, legal adviser to the Council of the European Communities. The paper is ex-
tremely imaginative and unswervingly logical. In the end it presents the premises of
the membership: formal (based upon Article 237 of the Treaty on the European Commu-
nity and Article O of the Treaty on the European Union) and substantive (not mentioned
in the treaties). The paper by Schloh is the only one containing references. The other
authors neither indicate any publications nor even refer to sources of quotations! It is
an important and inexcusable shortcoming.

Two following articles have been devoted to the perspectives of membership of
two states. Dr. V. Barta (Praguc) has presented different aspects of economic reforms
in Czechoslovakia and concluded by presenting a short analysis of current economic
relations between Czechoslovakia and the Communities. The paper by P. Balazs (Bu-
dapest) contains less statistical data and more interesting theses. The author has em-
phasized that association agreements cannot constitute a basis of claims on future ad-
hesion and consequently he indicates three possible developments: 1) association lasting
till 2000 or even longer; 2) peripherisation understood as leaving Hungary out of the
Communities; 3) integration of Hungary, based upon real cooperation and partnership.
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Second part of the book is devoted exclusively to Poland. The first paper (by R. Ja-
cyno, Warsaw) has discussed a program of economic stabilization and a construc-
tion of a free market economy. It handles particular problems connected with the Polish
economic reforms, like struggle against inflation, elimination of price control, dere-
gulation of foreign trade, privatisation of state property, tax system, new regulations
concerning foreign investments, relations with foreign financial circles. A. Polkowski
(Hamburg) has concentrated his study on the question of an influence of privatisation
upon the competition. A short history of Polish privatisation and a presentation of d-
ifferent concepts and methods cannot oppress even an unprepared reader. The author
emphasizes that the Plan of Balcerowicz has been an experiment, as there has not been
any passage from a socialist planned economy to a market economy in the history. The
British Iron Lady privatized 2000 enterprises in the 1980s, while Poland is confronted
with ca. 8000 firms to be privatized. Another interesting analysis concerns conditions
of foreign investments in Poland.

The third part of the book is a little incoherent and contains two studies. Prof.
H.J. Krupp (Hamburg) has discussed external economic and currency relations of the
Central and East European states, and Prof. O. Kovacs (Belgrade) has presented an op-
timistic view of new conditions of relations between Yugosiavia and the European
Communities. Unfortunately, it seems difficult to specak of a convertibility of Dinar
when it is impossible to assure a mutual convertibility of post-Yugoslav currencies.
The reasoning of Krupp is more realistic. He is a proponent of a strengthening of eco-
nomic ties between Poland, Czechoslovakia and Hungary, as an element of their appro-
chement to the Communities. According to the author, it would be useful to create an
East European monctary union, similar to the Western European union of the 1950-s.
He argues that such a union would be advantageous also for thc Western states. However,
he has forgotten of critical attitudes of the states directly concerned, influenced by
a negative experience in the framework of the COMECON.

The following part of the volume is also incoherent. It is entitled EG-Osteuropa:
Institutionelle Fragen und Technologie-transfery. A study by Ch. Randzio-Plath (MEP)
is devoted to a new quality of rclations between the Communities and Visegrad Group
and it could be placed in the first part of the book. Its most interesting part concerns the
institutionalisation of cooperation after the entry into force of the association agreements,
the economic complications resulting from the association and, in particular, the problem
of the so-called sensitive products. It remains unclear why K.E. Schenk has presented
in his study concerning a transfer of technology three Community programs (Eureka,
Esprit, Race), as the Central East European states do not participate in these programs?
As to the PHARE program, it would be uscful to present some data on the degree of its
utilization. Concrete enterprises are much more important for the economic life than
mere offers. It is generally known that not only the participating states are responsible
for the low degree of utilization of the program.

The reviewed volume is one of the first steps towards a complcte study of the sig-
nalized problems. Notwithstanding certain terminological inconsistencies (the authors
define the states of the Viscgrad Group as East European statesor the states of Central
and Eastern Europe, or even as poetic but unclear the states of the New East; except
B. Shloh, they use the notion European Community with respect to all the three Commu-
nities), we can recommend this book as an introduction to more increased research.

Andrzej Gra$
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The Legal, Economic and Administrative Adapta-
tions of Central European Countries to the European
Community, Nomos Verlagsgescllschaft, Baden—Baden 1993.

The ESCA study group, which gathers outstanding representatives of the East-
Central European countries and European Union countries, has complied a report
concerning the transformation process in Poland, Czechoslovakia and Hungary, titled
»The Legal, Economic and Administrative Adaptations of Central European Countries
to the European Community”.

The report consists of two parts. The first part concerns the economic trans-
formation and adaptation of the East-Central European countries’ economic systems to
the free market economy of the European Community, transformation of administration
and the position of public enterprises. The second part of the report includes the analysis
of the principles of the free market cconomy (four freedoms, competition rules etc.),
the analysis of the transformation from a command economy into a free market economy
in Poland, Czechoslovakia and Hungary, the evaluation of possibilities of implementing
free market mechanisms and principles of cooperation between the EC countries and
the Central Europcan countries. The aim of the analysis of transformation processes is
to evaluate the extent of changes and reforms in the three East-Central European count-
ries. The statement, that even though the extent and pace of the reforms show diversity,
the common factors which characterise the transformations may be the proper starting
point for analysis.

The rejection of the old system in these countries is the dominating feature of the
reforms . Unfortunately the reforms are not preceded by necessary analysis of the
countries needs in reforming administration. The authors emphasise the political and
economical context which determines the pace and scope of reforms. They stress the
stabilizing function of the new constitutional solutions in reforming the administra-
tion. The still insufficicnt progress in this respect indicates a great need for discussion
on the form of the new constitution. The reform of the state includes the restoration of
power for the local governments, this process is still far from being completed. Another
element which indicates the transformations in the state institutions is the control over
public administration, which has been implemented in Poland in the most advanced
form. The authors examine also the limitations of the transformations. The report includes
a formal and legal analysis of the adaptation transformations in East-Central European
countries since 1989 and earlier, without the insight on how the system works in practice.
They also emphasise the progress in the three countries in the political and legal spheres
by implementing rules of law, observing human rights and the development of democratic
structures. This stabilizes the economic reforms. The reports include a comprehensive
evaluation of the transformations adapting the new economic system to the system of
the European Community. The evaluation covers the transformations of the private sector,
position of public enterprises, state subsidies and the range of cooperation with the
European Community.

The authors emphasise that the transformation and especially the privatisation
processes are impeded by the lack of private capital. Without foreign investments
a quick completion of the process cannot be expected. Nevertheless, no significant
barriers for foreign investors who wish to enter the East-Central European markets
have been found (vide - the conference organised with the EC Commission, on
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environmental protection in 1992 where it has been indicated that lack of stable
legislation and especially lack of regulations determining the responsibility for pollution
in the past, may be such a barrier). The general conclusion of the report indicates that
there are possibilities to increase the pace of the transformations and adapting the legal
systems by implementing thec European Agreements in East-Central European countries.
The analysis of the market economy in the Europecan Community (presently the European
Union) shows the distance between the East-Central European Union Member States.

Maresceau wrote that reforms have brought Poland, Hungary and Czechoslovakia
closer together in terms of politics, that is in implementing democratic structures.

Nevertheless the progress is insufficient in many spheres (protection of consumer
rights, industrial policies, environmental protection). The provisions of the Europe
Agreements may be treated as an instrument which puts more pressure in the sphere of
adapting legislation and cconomy of the East-Central European countries to the
expectations of the Europcan Union. This is a transition stage before becoming full
members of the Union, which requires appropriate preparations from the applicant states
as well as from the members of the Europcan Union.

Hanna Machinska

L. KRAMER, Focus on European Environmental
Law, Swcet & Maxwell, London 1992, pp. XII + 321.

The author, as the Head of Legal Matters and Application of Community Law in
the European (Commission the Directorate of Community Law in Environmental Mat-
ters) is very well located to know the mechanics of Community legislation treated in
the book under review.

Publication in one book of the author's various articles, conference papers and other
contributions of 1987 — 1991 written originally in three West European languages is at
present much welcome, since it makes the access to all previously dispersed works,
easy and [ am sure, it will be greatly appreciated by all interested lawyers and especially
by those of East and Central European countries (already associated or considering a
possible association) with the Europecan Union.

Unlike the previous book,® where the author deals mainly with one subject matter,
i.e. EEC Treaty and environmental protection (connected with the amendments in the
Single European Act of 1987 the environmental protection), this one deals with
a variety of topics. They are ably arranged in a certain logical total. All of them are
comprehensively updated and include the development in the EC until 1992. Practically
all the most important questions are trcated in the 14 chapters of the book.

Thus, through the Focus the reader can see the birth and development of the EC’s
environmental policy and law, and namely: the right to a clean environment and Co-
mmunity Law; Community environmental policy; the Single European Act and
environmental protection; the Community, the environment and regional policy; par-

SL.Krimer: EEC Treaty and Environmental Protection, 1990, pp. 116.
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ticipation of environmental organisations in the activities of the Community; elaboration
of Community environmental legislation; effect of Community environmental directives
on the Member states; Community environmental law and unilateral action by member
states; monitoring and enforcement of Community environmental legislation; the in-
dividual’s right of complaint on environmental matters in Community law; the ,poliuter
pays” principle in Community law (the interpretation of Article 130r of the EEC Treaty);
compensation for disaster damage and Community law; the open society, its lawyer
and its environment; and the directive 90/313 on the freedom of access to information
on the environment: origins and prospects for implementation. The book is supplied
with a very well done subject index.

Since it is not possible in this short summary to discuss even the most interesting
questions, let me express but a few impressions. The reader will certainly gain a lot of
the author's ability to present complicated problems in a very concise and clear jurisdical
language. Secondly, one would suspect that the author being an official of the European
Commission would be somehow biased and reluctant to criticism concerning the
Community policy and legal solutions in environmental matters. Nothing like that has
occurred. On the contrary, almost every chapter of the book contains evaluation of the
Community environmental policy and law and their deficiencies and shortcomings (see:
for instance pp. 25, 227 - 228 and in particular pp. 57 - 61).

The book under review is a good academic guide to legal and policy problems of
the environmental protection in the European Union.

Kazimicerz Rowny

P.-CH. MULLER-GRAFF (ed.), Gemeinsames Pri-
vatrecht in der Europiiischen Gemeinschaft, Schriften-
rcihe des Arbeitskreises Europiische Integratione. V., vol.
33, Nomos Verlagsgesellschaft, Baden Baden 1993, pp. 501.

The book contains texts of papers held on symposium ,,Common private law in Eu-
ropean Community”, organized by the Tricr University from 2 to 4 April 1993. In the
13 papers and 4 studies enclosed after the end of the symposium, the authors of which
are eminent representatives of law theory and practice, have discussed a complex of
questions of ,European” private law. These questions refer to private law setup by the
organs of the European Community (Community private law) as well as to fundamental
similaritics between the systems of private law in the member states of the Community,
and between these systems and the Community private law.

The papers are divided into 4 thematic groups: 1) historical and domestic bases of
common elements in legal systems of the European Community states, 2) basic questions
of the Community private law, 3) evolutionary tendencies and main problems in separate
sections of the Community private law, 4) drafts in the field of legal policy.

In the first group there are papers indicating that the making of the Community
private law is facilitated by existing similarities of the legal systems and of the legal
thinking in states of the Europecan Community: R. Zimmermann (Historical connections
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between civil law and common law) — despite of the simply but wide-pread opinion on
isolation of the English law development, the medieval England stayed in permanent
contact with basic strcams of the continental ius commune; R. Schulze (All-European
private law and history of law) — contribution of historical analysis to the making of the
Community private law lies in proving of historical similarities in development of law
in Europe (awarcness of these similarities should make easy the shaping of law in the
scale of all Europe, e.g. through elaborating of all-European rules of the obligations
law and of the property law); H. K6tz (Comparative law and all-European private law)
— comparative law can contribute to development of the Community private law through
laying down of the peculiarity of domestic legal systems and of similarities and di-
ferrences occurring between these systems; G.H. Samuel, J.G.J. Rinkes (The English
law of obligations) — an attempt to construct a system of notions and rules common for
English law of contract, tort and restitution and for law of obligations of continental
Europe comes on obstacles hardly to surmount.

The second group of the papers refers 1o basic and cross section issues of deve-
lopment of the common private law in the European Community, especially in the shape
of Community private law: H.C. Taschner (Development of private law in the European
Community — legal bases, aims, law divisions, procedure), R. Hayder (Unification of
private law in the European Community — commentary to the paper by H.C. Taschner)
— development of the Community private law makes a reflection of stage of market in-
tegration of the Community members -~ relative rash is developing in the frame of the
Communities e.g. of law of obligations, labour law, law of enterprises (especially com-
pany law), law of protection of industrial property, copyright, international private law,
jurisdiction and enforcement of judgements, whereas there are developing slower -
law of property and law of combating unfair competition — certain legislative compe-
tencies of the European Community on the field of private law are very doubtful;
J.A. Usher (Community law and private law — A view from the United Kingdom) —
observing of the Community law in the United Kingdom is made difficult especially by
necessity of the translation of these law regulations, which are conceptually strange for
the English law, and the way of legal thinking, into the system of English legal notions
and institutions.

The papers composing the third group contain discussion of actual state, lines and
problems of development of separate Community private law branches, and also of in-
fluence of this law on domestic law: Ch. Joerges, G. Brueggemeier (Europeisation of
law of contractual and extracontractual obligations); P. Hommelhoff (Outlines of the
Community law enterprises); R. Birk (Elements of the Community law of labour rela-
tions); H. Ullrich (Outline of thec Community competition Jaw and intellectual property
protection law); K.F. Kreuzer (Europeisation of the international private law); W. Hab-
seiied (Europeisation of the civil procedure law).

The fourth group combines the papers whichrefer to the projects and perspectives
of the unified private law of the European Community: O. Lando (Rules of the European
contract law) showed work results of the Commission of European Contract Law directed
by him, and W. Tilmann (Codification of private law for European Community?) re-
ferring to the resolution of 26 May 1989 adopted by the European Parliament on un-
dertaking necessary preparations to elaborate a uniform ,European” code of private
law, sketched an outline of content of future private law of the Europecan Community.

It is derived from the papers that premises, present state and perspectives of de-
velopment of the Community private law were shown in the book from different points
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of views: historical, comparative, Community law, substantive private law, law of civil
procedure and policy of law. In the frame of private law, problems from the sphere of
the law of contractual and extracontractual obligations, law of companies and other
enterprises, law of competition, cartel law, intellectual property law, labour law, civil
procedure law and bankruptcy law were touched. Therefore, the discussed book makes
a compendium of knowledge on European Union private law worthy of recommendation.

However, it is hardly not to notice that the texts which the book includes are exam-
ples of manipulation relatively common in the Western Europe with the qualification
»European”, which is used in these texts often with reference only to the part of Europe.
The authors of the most papers seem to forget that Central and Eastern Europe belong
also to the European continent, with all consequences of this fact.

Jerzy Poczobut

M. GRUSON, S. HUTTER, Acquisition of Shares
in a Foreign Country. Substantive Law and Legal Opi-
nions, Graham and Trotman, London 1993, pp. 502.

The book is composed of the Report of the Subcommittee on Legal Opinions of the
Committee on Banking Law of the Section on Business Law of the International Bar
Association and the Committee on Business Organisational Bar Association.

The authors of this book are the well-known experts in the field of international
business law. This book contains a register and also survey of basic legal institutions
regulating by the principles and methods of shares (or stocks) acquisition in the
companies acting in the particular country.

The authors have chosen the countries of which systems of law are typical, and
describe similaritics of basic legal regulations to the Latin American countries or Asian
countries.

The book contains rich substance of information and legal opinions about principles
and methods of the shares acquisition and also the terms of managing the companies.
The authors describe and make comments on:

1) principles which authorize the issuance and bear the shares in the original issu-
ance, and in the case of capital increase,

2) principles of shares transfers with consideration of the differences according to
several kinds of the shares, and also the principles of assessment of the endorsable and
nonendorsable shares and taxes connected with transfers,

3) principles of adverse claims made by both parties of the contract, including des-
cribing warranties and restrictions on transfer, encumbrances and bona fide purchases
regulations,

4) principles and procedures with lost or stolen shares, especially voidability of
shares,

5) principles on which government and third party can approve transfer of shares
acquisition.
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The reviewed book includes the rich supply of information and legal opinions accor-
ding to these legal institutions valid in 27 countries, for example 17 countries from
Western and Central Europe (Czech Republic) and Australia, North and South America,
Republic of South Africa, Mexico, Hong Kong and Japan.

The study explains in a simple way how to conclude transfers of shares acquisition
also in the connection with the loan transaction.

This report fully meets the requirements made by the authors to:

1) give the basis to improve communications between the lawyer requesting the
opinion and the lawyer giving the opinion,

2) give good position to analyze the opinions rendered in connection with the some
transaction.

It is probably the first issue which makes so good opportunities for legal comparative
analyses and constitutes a source of the knowledge to Polish lawyers to prepare the
transactions of share acquisition with participation of Polish companies or persons.

Krzysztof Tor

Problemy Prawne Handlu Zagranicznego, vol. XVII,
Katowice 1993.

»Problemy Prawne Handlu Zagranicznego” (Legal Problems of Foreign Trade —
Polish abbr. PPHZ) has been published by Silesian University in Katowice 1977.
Scientific editor-in-chief and president of the Program Board of this legal periodical.
Prof. M. Pazdan is the scientific editor-in-chicf, and eminent Polish and foreign experts
collaborate (with PPHZ) in theory and practice of legal problems of international trade.

The contents of PPHZ vol. XVII has been divided in the following sections: a) stu-
dies and articles, b) malerials, ¢) reviews and discussions, d) selected Polish publica-
tions in the field of legal problems of foreign trade.

The range of issues presented in the articles is very wide. To the fore comes
a group of articles referred to various aspects of the European Union law. B. Fuchs
writes on franchisc contracts in the light of the European Union cartel law, B. Lamastre
and F. Auque-Warembourg (France) discuss the adjustment of French law to the EEC
directive on commercial agency, F. Madl (Hungary) shows in a systematic way the
development of Hungarian law against a background of law evolution on the world
scale, with special reference to european law.

Articles concerning broadly understood private international law are arranged in
the second thematic group. L. Burian (Hungary) presents the regulation of torts in
Hungarian private international law against historical background, M. Minas reports
on the new tendency in the qualification of limitation in the Anglo-American law, M.
Pazdan discusses the Bascl Resolution of 1991 on the autonomy of will in the sphere of
contracts concluded in international circulation of goods.

The above mentioned problems are completed by articles by F.-K. Beier, Germany
(An outline of German patent law, law of applied and ornamental patterns) and by
W. Popiolck (The Polish act of companies with foreign participation).
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We emphasize the high level of translation of articles written originally in foreign
languages. Each article is followed by a short summary in French and German.
Publishing of English summaries would be also advisable.

In the section containing materials two translations by K. Terlecka have been
inserted: the French act no. 91 - 503 on the rclations between commercial agents and
their orderers of 25th June 1991, and the Resolution of the Institute of International
Law (65th meeting in Basel 1991): autonomy of will of the parties in international con-
tracts signed between private persons.

Reviews and discussions contain basic information on accurately choosen mono-
graphies and collections of laws, among which are: J. Ghestin, B. Desche, Traite des
contrats. La vente, Paris 1990; F. Wooldrigde, Company law in the United Kingdom
and the European Community: its harmonisation and unification, London 1991; Polskie
ustawy. Zbidr przepiséw prawa prywatnego, gospodarczego, karnego i sadowego (Polish
laws. Collection of provisions of private law, public economic activities law, penal law
and judiciary law), ed. Z. Radwanski, S. Lautsch-Bendkowski, Warszawa 1993;
Yearbook of Commercial Arbitration, gen. ed. A.J. v. den Berg, Deventer 1986 — vol.
X1, 1987 — vol. XII, 1988 - vol. XIII, 1989 — vol. X1V, 1990 - vol. XV.

The last section of PPHZ vol. XVII contains selected Polish publications in the
field of legal problems of foreign trade for 1991 and 1992 prepared by 1. Terlecka. Des-
pite a limited scope this review is very helpful for scholars and practitioners, espe-
cially nowadays, when relatively few new legal books and periodicals appear on Polish
publishing market.

One may wish that such an interesting and representing high substantive level legal
periodical is published more frequently than once a year.

Jerzy Poczobut

HUNGDAH CHIU (ed.), Chinese Yearbook of Inter-
national Law and Affairs, Vol. 11 (1991 — 1992), Pub-
lished by the Chinese Socicty of International Law — Chi-
ncse (Taiwan) Branch of the International Law Associa-
tion 1993, pp. I1 + 678.

Cumulative Index to the Chinese Yearbook of International Law and Affairs (Vo-
lumes 1 - 10, ed. by Su Yun Chang with the Assistance of Chun I Chen, published by
Chinese Society ... [as above], 1993, pp. [V+253.

With these volumes the Chinese Yearbook has entered its second decade of presence
at the international scene. Most of the Articles Section of the vol. II consists of papers
presented at the Symposium (Dec. 7 — 10, 1992) sponsored jointly by the Chinese So-
ciety of International Law, the Red Cross Society of China, and the Chinese Association
for Human Rights. They cover the following questions: the development and
implementation of intcrnational humanitarian law (S. Kuan-tsy Yu), the international
laws of war and China (Kuen—chen Fu), comprehensive plan of action for Indochinese
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refugees — a NGO approach (J. Stuyt SJ) and the protection of human rights in the
Council of Europe (J. Makarczyk).

In addition to the above questions one can find in this section two articles on the
Law of the Sea. The first one deals with the ,United states Ocean Policy: High Seas
Driftnet Fisheries in the North Pacific Ocean” (Yann-Hunei Song) and the second with
»Issues on the South China Sca: a Case Study” (P. Kien-hong Yu).

The second standing section of the Yearbook entitled ,,Recent Developments”
embraces articles and materials on: ,, The Republic of China’s Fair Trade Law: A Brief
Review of the Earliest Cases” (N.L. Mecyers), ,Selected Foreign Cases concerning Tai-
wan/the Republic of China” (Hungdah Chiu — editor in chief of the Chinese Yearbook
... since its beginning under this present name); the list of countries or territories subject
to reciprocal tariff rate (Most Favored-Nation's Rate, approved by the 2329th Meeting
of the Executive Yuan Council on April 29, 1993) and the Request by the Seven Central
American Countrics to Include the Republic of China U.N. Membership Issue in the
Agenda of the Forty-Eight Session of the U.N. General Assembly. The third section
deals with the ,,Contemporary Practice and Judicial Decisions of the Republic of China
Relating to International Law, 1991 — 1992 (pp. 266 - 349).

The mentioned three sections are followed by the Book Reviews (on Intl” Affairs)
and Book Summaries (Intl’ Law and Affairs). The other materials embrace: the list and
Texts of Bilateral Treatics/Agrecments and Official, Semi-Official or Unofficial
Agreements Concluded by the Republic of China with Other Countries in 1991 (most
of them with the far Eastern and South American states — interesting to note that some
7 of 39 agreements were concluded with Russia and one even with Buryatian Republic
of Russian Federation); the list and text of Agreements Concluded between American
Institute in Taiwan (AIT) and the Coordination Council for North American Affairs
(CCNAA) in 1992; Republic of China’s Diplomatic/Consular Missions Abroad (and
vice-versa).

It the end the Yearbook includes Bibliography on Selected Books and Articles
Published in the Republic of China relating to International Law and Affairs (1991 —
1992), and indexes.

Simultaneously with vol. IT of the Yearbook an Index with corrigenda to all previous
volumes is published. This assiduous work has been done by Su Yun Chang with the
assistance of Chun-I Chen.

In is nice to have these items in the Institute of Law Studies of the Polish Academy
of Sciences Library. Together with the previous ones they contribute to better
understanding of the Republic of China’s position in the international field.

Kazimierz Réwny



BOOK REVIEWS 377

R. HARNDT, Vilkerrechtliche Haftung fiir die
schidlichen Folgen nicht verbotenen Verhaltens. Scha-
denspriivention und Wiedergutmachung, Duncker
& ITumblot, Berlin 1993, pp. 924.

An extremely thick volume (presented also as a Ph.D. dissertation) concerns a field
of international law of great actuality and importance, but also of much doubt und
uncertainty. In a contemporary international practice this form of responsibility (or -
precisely speaking — of liability) is strictly connected with environmental damages.

Harndt starts with activities of the ILC in this field; his evaluation is extremely
critical and fully justified. Notwithstanding long disputes and efforts the topic is far
from being closed. An evaluation of the practice (Icelandic Fisheries, Trail Smelter
and Lac Lanouxcascs) is uncquivocal. The author emphasizes that although the problem
of liability has been reflected in Draft Article 35 on state responsibility, it has never
been rightly commented. We agree with him that under these circumstances it is really
difficult to find out whether there are any customary rules governing this branch of
international law.

Harndt continues with an examination of legal regulations concerning a liability
for acts not forbidden by law, adopted in different domestic legal systems. We are not
fully convinced whether such an approach is correct: one should start rather with
international practice. The method of Harndt would be useful to ascertain general
principles of international law in the meaning of Article 38 of the ICJ Statute, but it is
less convenient with respect to customary rules. The analysis of German, French, socialist
and common law systems Icads to a conclusion that it is hard to find a common deno-
minator as to grounds, scope and forms of liability. Surprisingly, both drafts prepared
by the ILC have followed certain models of liability adopted by particular legal orders.
The author criticizes this solution.

This analysis is followed by the examination of different multi- and bilateral interna-
tional agreements concerning liability for environmental damages and similar issues
(like space activily). The author rightly states that these patterns cannot serve as a general
model for state liability in international law. In our opinion, international agreements
per se cannot constitute a sufTicient basis for the creation of customary rules if they are
not followed by other forms of practice. Such practice is rare, in particular diplomatic
documents are often unpublished. It is therefore difficult to accept a general conclusion
by Harndt: a principle dulde et liquidere (known in German law as Aufopferungsprin-
zip) is accepled in several international agreements, but it is not universally accepted
under customary international law. Harndt is aware of this difficulty, as he indicates
different problems connected with international liability: in particular, problems of active
and passive legitimation to claim damages. Finally, he tries to point out possible further
basis of liability (like liability for hazardous activities, strict liability etc., which are
typical for domestic private law).

In the end, we would like to emphasize enormous efforts of the author to complete
full bibliography of the topic.

Wiladyslaw Czaplinski
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